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Associate  Justices, 


R.  D.  Shepherd  v,  Leeds  &  Go, 

Ihe  rcglstrj  of  a  draft  on  the  owner  of  a  saw-mlll  expressed  on  ita  face  to  be  for  the  value  of  ma- 
chinery famished  for  the  saw-miU,  but  which  was  not  accepted  at  the  time  of  ita  registry,  is  not  a 
registry  under  Art.  8289  of  the  Civil  Code  against  the  owner  which  will  affect  the  property  in  the 
hands  of  an  innocent  purchaser,  although  the  machinery  may  have  increased  the  value  of  the  im- 
movable by  having  become  a  part  of  it. 

APPEAL  from  the  District  Court  of  Jefferson,  Burthe,  J. 
Durant  db  Earner^  for  plaintiff  and  appellant     Thomas  Hunton,  for  de- 
fendant 

Merrick,  C.  J.  Nicholas  C,  Hall  having  a  judgment  against  Jesse  Fulton 
issued  \  JLfa.  thereon,  seized  the  CarroUton  saw-mills,  the  property  in  contro- 
versy, as  the  property  of  Fulton^  and  at  the  Sheriff's  sale  on  the  11th  day  of 
July,  1851,  purchased  the  same.     HalVs  title  was  recorded. 

Leeds  db  Co.  on  the  first  day  of  October,  1851,  received  from  Jesse  Fiilton  two 
drafts  (so  called)  payable  in  three  and  six  months,  drawn  by  himself  on  Nicholas 
C,  Hall.     They  are  in  the  following  form : 

'*New  Orleans,  October  1st,  1851,  three  months  after  date  please  pay  to  the 
order  of  Messrs,  Leeds  4&  Co.^  seven  hundred  and  sixty  dollars  and  nineteen 
cents,  with  eight  per  cent  per  annnm  interest  from  date  until  paid,  for  value 
received  in  machinery  furnished  for  saw-mill  at  CarroUton,  in  the  parish  of 
Jefferson,  and  place  the  same  to  account  of  said  mill.'' 

(Signed)  JESSE   FULTON. 

"To  a:  a  Hall,  Esq.,  New  Orleans." 
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Before  Hall  accepted  the  drafts,  if  they  may  be  so  considered,  viz :  October 
Tth,  1851,  they  were  recorded  in  the  Recorder's  office  of  the  parish  of  Jefferson. 
It  does  not  appear  how  they  were  noted  on  the  index,  whether  against  Hall  or 
Fulton. 

On  the  11th  day  of  March,  1852,  X.  C.  Hall  sold  the  property  to  Wood  & 
Barrow. 

L.  F.  Generh  having  a  judgment  against  Wood  <&  Barroio  seized  the  saw- 
mills, and  caused  the  same  to  be  sold  at  Sheriff's  sale  on  the  2d  day  of  May, 
1853. 

At  this  sale  the  plaintiff,  7?.  D.  Sh^pJierd,  became  the  purchaser.  In  March, 
1855,  Leeds  <t  Co.  obtained  judgment  against  Fulton  for  the  amount  of  their 
two  drafts,  and  their  privilege  upon  the  property  was  recognized.  Neither  If  all, 
Wood  &  Barrow^  nor  Shejyherd  were  parties  to  the  suit. 

Leeds  cfc  Go.^  disregarding  the  various  conveyances,  issued  an  execution  and 
seized  the  property  and  advertised  the  same  for  sale.  At  the  time  of  the  seizure 
Fulton  was  living  on  the  property,  but  he  informed  the  Sheriff  that  he  was  not 
the  owner.  It  is  not  pretended  that  these  sales  were  simulated,  and  the  ques- 
tion on  behalf  of  Leeds  &  Co.  has  been  argued  on  the  ground  that  the  privilege 
gives  them  a  right  to  seize  and  sell  the  property. 

The  plaintiff  relies  mainly  upon  two  grounds  to  sustain  his  injunction,  viz : 

1st.  The  recording  of  the  drafts  could  only  affect  Fulton,  for  he  was  the  only 
party  to  them  when  recorded.  But  he  was  not  the  owner  of  the  property.  It 
could  not,  therefore,  bind  the  property  in  the  hands  of  Hall,  the  owner,  so  as 
to  affect  innocent  purchasers. 

2d.  Conceding  that  Leeds  &  Co.  had  a  privilege  upon  the  property,  they  could 
not  disregard  the  ownership  of  the  plaintiff,  a  third  possessor,  and  treat  the 
property  as  belonging  to  Fulton. 

As  it  will  have  the  effect  to  end  this  controversy  we  will  consider  the  first  of 
these  questions  presented  by  the  plaintiff. 

By  Article  3229  of  the  Civil  Code,  it  is  provided  that  contractors  and  those 
who  have  supplied  the  owner  materials  for  the  construction  or  repair  of  his 
buildings  or  other  works,  preserve  their  privilege  only  in  so  far  bs  they  have 
recorded  with  the  Register  of  Mortgages  the  act  containing  the  bargain  they 
have  made,  or  the  amount  or  acknowledgment  of  what  is  due  them,  in  all  cases 
where  the  amount  of  the  bargain  or  agreement,  or  the  amount  of  the  account 
or  acknowledgment  exceeds  the  suih  of  five  hundred  dollars. 

The  registry  made  by  Leeds  &  Go.  of  their  draft  is  not  a  registry  against  the 
o\nier  of  the  property,  and  cannot  prejudice  third  parties  acquiring  rights  from 
the  owner.  The  purchasers  were  only  bound  to  examine  the  office  of  the  Re- 
corder in  the  name  of  Hall  in  order  to  ascertain  whether  any  privileges  had 
been  created  upon  the  property  during  the  period  that  Hall  was  the  owner  of  it 

The  draft;,  until  accepted,  is  no  agreement  or  bargain  of  Hairs,  neither  can  it 
be  called  an  account  against  or  acknowledgment  by  him.  The  registry  of  the 
draft,  therefore,  against  one  not  owner,  cannot  affect  the  immovable  as  against 
innocent  purchasers,  although  the  machinery  may  have  increased  the  value  of 
the  immovable  by  having  become  a  part  thereof. 

As  the  contract  of  LceJ.a  <S:  Co.  has  not  been  rccorcjcd  so  as  to  operate  as  a 
privilege  upon  the  property  in  coutrover.sv;  the  injunction  sued  out  in  this  case 
must  be  perpetuated 
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It  is,  therefore,  ordered,  adjudged,  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  it  is  further  ordered  that 
the  injunction  sued  out  in  this  case  be  made  perpetual.  ;  said  LeetU  &  Co.  and 
said  Sheriff  be  perpetually  injoined  from  selling  said  steam  engine  used  for  run- 
ning said  steam  saw-mill,  and  it  Ls  further  ordered  that  the  said  defendants, 
Le€(h  <f  60.,  pay  the  costs  of  both  courts. 


Mrs    Ann  W.  Jeter  r.  Mary  E.  Heard. 

A  eootinuance  was  properly  refused  when  the  party  desiring  the  testimony  of  a  witness  absent  in  a 
distant  parish,  instead  of  taking  out  a  commissiion  to  examine  him,  dispatched  a  special  messen- 
ger to  bring  the  witness ;  by  doing  so  he  toolc  upon  himself  the  risk  of  the  witness  being  in  court 
OD  the  trial. 

The  affidavit  of  the  Jurors  who  tried  the  case,  as  to  what  they  understood  at  the  time  of  rendering 
their  verdict  would  t>e  its  effect,  is  Inadmissable.  The  effect  of  the  verdict  is  a  matter  of  legal  con- 
struction, and  the  jurors  have  no  capacity  to  serve  as  its  interpreters. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
A.  T.  Steeh,  for  plaintiff     A.  Lothr^p'  and  C.  A.  Johnson,  for  defendant 
and  appellant 

Buchanan,  J,  (Spofpokd,  J.,  absent)  Plaintiff  sues  for  arrears  of  rent  due 
her  upon  a  contract  of  lease  of  a  house. 

Defendant  plead-?  that  plaintiff  has  violated  a  contract  to  finish  certain  re- 
pairs to  the  house  by  the  1st  of  October,  18,54:,  by  means  whereof  defendant 
was  greatly  dainaged.     She  claims  damages  in  reconvention. 

The  jury  who  tried  the  case  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  claimed  in  the  petition ;  and  that  the  suit  in  reconvention  be  dis- 
missed. Frem  a  judgment,  rendered  in  conformity  to  this  verdict,  the  defen- 
dant has  appealed. 

Defendant  and  appellant  urges  that  the  District  Court  erred  in  refusing  a 
new  trial,  applied  for  upon  two  grounds  supported  by  affidavits.  The  first  of 
those  grounds  is  the  absence  ol'  a  material  witness,  named  Pitts,  whose  absence 
had  l>ccn  the  subject  of  an  application  for  a  continuance,  and  involves  the  cor- 
rectness of  the  refusal  of  said  continuance. 

The  District  Court  did  not  err  in  refusing  the  continuance.  The  defendant 
had  not  taken  proper  steps  to  secure  the  benefit  of  Pittas  testimony.  He  was 
in  the  parish  of  Avoyelles,  and  defendant,  instead  of  taking  out  a  commission 
to  examine  him  there,  had  dispatched  a  special  messenger  to  bring  him  to  New 
Orleans ;  and  had  thereby  taken  upon  herself  the  risk  of  his  being  in  court  on 
the  trial. 

The  defendant  also  appended  to  her  application  for  a  new  trial  an  affidavit, 
signed  and  sworn  to  by  all  the  twelve  jurors  who  tried  the  cause,  that  they  had 
understood,  in  rendering  a  verdict  dismissing  defendant's  reconvention,  that 
the  defendant  was  not  to  be  barred  by  such  verdict  from  instituting  another 
suit  for  the  .«uime  matters  embraced  in  her  reconventional  demand. 

The  District  Judge  properly  disregarded  this  affidavit  Even  in  the  much 
stronger  case  of  misconduct  of  the  jury,  it  has  been  repeatedly  decided  that 
the  affidavit  of  a  juror  \%  incompetent  to  impeach  the  verdict  1  N.  S.  514; 
11  L.  R  141 ;  11  L,  R.  191 ;  3  An.  485 ;  9  Rob.  387. 
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Ji 


Here  then  Is  no  question  of  misconduct  in  the  jury,  but  of  a  misunderstand- 
Hbabd.  ing  on  their  part  of  the  le^l  effect  of  the  verdict  to  which  they  all  agreed. 
Such  an  inquiry  is  entirely  inadmissable.  It  was  the  duty  of  the  Judge  to  in- 
struct the  jury  upon  the  form  of  their  verdict,  and  we  are  bound  to  presume 
that  he  did  so.  The  verdict  was  returned  into  court  by  the  jury,  and  read  and 
recorded  in  the  presence  of  both  parties  represented  by  counsel.  Its  effect  is 
matter  of  legal  construction  of  its  terms,  and  the  jurors  who  rendered  it  have 
no  capacity  to  serve  as  its  interpreters. 

Upon  the  merits,  we  think  that  the  defendant  has  made  out  a  case  of  damage 
occasioned  by  the  fault  of  plaintiff.  There  appears  to  have  been  two  contracts 
between  these  parties.  The  original  one,  a  lease  by  Jacoh  L.  Florance  to  Mary 
^,  i/<9flr^/,  of  a  large  boarding  house  called  the  "Florance  House,"  for  three 
years  from  October  15th,  18.52,  for  the  yearly  rent  of  three  thousand  dollars, 
payable  monthly ;  which  contract  was  assigned  to  plaintiff  by  Florance  in  Feb- 
ruary, 1853. 

This  original  lease  was  modified  and  altered  by  contract  between  the  plaintiff 
(by  John  T.  Jeter ^  her  husband,)  and  Mm,  Heard,,  on  the  17th  July,  1854. 

The  essential  clauses  of  the  second  or  modified  contract  of  lease  are  as  fol- 
lows: 

"  J/r«.  Mary  E,  Heard  hereby  agrees  and  binds  herself  to  release  and  deliver 
to  John  T.  Jeter  the  two  rooms  of  the  basement  of  said  Florance  House,  situate 
on  the  corner  of  Camp  and  South  streets,  for  the  purpose  of  a  dry  goods  store, 
or  for  any  other  purpose  that  the  said  John  T.  Jeter  may  think  proper  to  ap- 
propriate the  same,  due  regard  being  had  to  the  safety  and  convenience  of  Mrs. 
Heard^  tenant  of  the  remainder  of  said  Florance  House.  The  said  release  and 
delivery  of  said  two  rooms  shall  take  effect  whenever  the  repairs  and  alterations 
hereinafter  particularly  mentioned  and  described  shall  have  been  completed : 
that  is  to  say,  from  1st  September  to  1st  October  next,  1854.  For  and  in  con- 
sideration of  the  foregoing  release  and  delivery  of  the  above  named  two  rooms, 
the  said  John  T.  Jeter  hereby  agrees  and  binds  himself  to  make  the  following 
repairs  and  alterations  of  the  remainder  of  said  Florance  House,  occupied  as  a 
boarding  house,  to  wit:  to  put  gas  fixtures  in  the  parlors,  dining  room  and 
halls,  and  also  to  put  up  a  genteel  iron  verandah  in  front  on  South  street, 
the  entire  size  of  the  building,  say  fifty  feet  front  on  said  street,  the  ver- 
andah to  extend  in  front  of  each  story  on  South  street;  to  repair  and  other- 
wise fit  up  the  gallery  on  Camp  street,  which  is  now  in  bad  condition,  and  to 
put  the  same  in  good  order  and  condition  in  every  respect ;  and  to  paint  and 
repair  thoroughly  the  said  building,  both  inside  and  out,  so  as  to  render  it  a 
good  and  substantial  tenement,  and  adapted  to  the  purposes  of  a  genteel  board- 
ing house  in  every  respect ;  all  of  said  repairs  to  be  made  at  the  cost  and  ex- 
pense of  the  said  John  T.  Jeter,,  in  a  good,  substantial  and  workmanlike  man- 
ner. It  is  hereby  expressly  agi'eed  between  the  parties  that  the  original  lease 
hereinbefore  referred  to  shall  remain  in  full  force  and  virtue  in  every  particular, 
as  to  the  monthly  payment  of  rent,  and  all  other  rights  and  obligations  of 
either  of  said  parties  arising  therefrom." 

The  evidence  shows  that  the  repairs  which  the  plaintiff  by  this  contract 
obliged  herself  to  complete  by  the  1st  October  were  not  in  fact  completed  until 
the  1st  January,  three  months  later,  and  that  this  delay  interfered  very  materi- 
ally with  defendant's  business,  and  caused  her  to  losa  many  boarders.  It  may 
in  fact  be  said,  under  the  proof  adduced,  to  have  broken  up  the  defendant's 
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business  for  that  season.     Now,  although  the  general  rule  of  law  is  (C.  C.  Art         J««« 

2670)  that  H  during  the  lease,  the  thing  leased  should  be  in  want  of  repairs,         Huso. 

the  tenant  is  obliged  to  submit  to  any  inconvenience  that  he  may  be  put  to  by 

such  repairs,  yet  even  that  general  rule  provides  for  a  diminution  of  the  rent 

if  the  repairs  occupy  more  than  a  month ;  and  in  this  particular  case  the  repairs 

were  made  the  object  of  a  special  agreement  fixing  not  only  their  extent  but 

the  time  to  be  occupied  in  making  them,  and,  what  is  particularly  to  be  noticed, 

stipulating  the  release  by  the  tenant  to  the  landlord  of  a  valuable  portion  of 

the  premises  leased,  without  any  reduction  of  rent,  to  take  effect  from  the  1st 

October,  as  a  remimeration  or  indemnification  to  the  landlord  for  making  the 

repairs. 

Now,  it  is  in  proof  that  plaintiff  let  the  two  rooms  in  the  basement  thus  re- 
leased for  one  hundred  dollars  a  month,  so  that  he  appears  to  have  received 
during  the  last  year  of  defendant's  lease  three  hundred  and  fifty  dollars  a  month 
for  those  premises  which,  by  the  original  lease,  defendant  hired  for  two  hun- 
dred and  fifty  dollars  a  month.  As  the  plaintiff,  although  she  has  reaped  this 
considerable  advantage  .from  the  contract  of  the  17th  July,  1854,  has  violated 
her  engagements  under  that  contract  towards  the  defendant,  and  has  thereby 
caused  the  latter  a  loss,  which,  although  not  precisely  ascertained  by  the  evi- 
dence, yet  was  certainly  very  considerable,  it  has  seemed  to  us  equitable  and 
«ven  moderate  to  award  to  defendant  the  restitution  of  the  additional  rent,  say 
twelve  hundred  dollars,  which  plaintiff  has  received  for  the  Florance  House 
daring  the  last  year  of  the  defendant's  lease. 

It  is  to  be  observed  that  there  is  nothing  before  us  but  the  reconventional 
demand;  the  claim  and  judgment  of  plaintiff  having  been  satisfied  in  full,  as 
appears  by  the  record. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
upon  the  claim  of  plaintiff  remain  undisturbed ;  that  as  regards  the  reconven- 
tional claim  of  defendant,  the  judgment  be  reversed;  and  judgment  is  hereby 
rendered  in  fayor  of  defendant  and  appellant,  against  plaintiff  and  appellee, 
upon  the  reconvention,  in  the  sum  of  twelve  hundred  dollars,  with  legal  interest 
from  the  11th  of  April,  1855,  and  costs  of  appeal. 


Thomas  S.  Griffon  et  al.  v.   Evariste  Blanc. 

The  rule  of  practice  which,  in  an  action  of  slander  of  title,  imposes  on  the  defendant  who  reconvenes 
and  sets  up  title  to  the  property  the  burden  of  proof  which  rests  on  the  plaintiff  in  a  petitory  ac- 
tion, applies  only  to  the  case  where  the  defendant  is  out  of  possession.  Where  the  defendant  Is 
himself  in  actual  possession,  the  plaintiff  cannot  so  change  his  position  by  the  form  of  action  to 
which  he  resorts,  as  to  escape  the  burden  imposed  on  him  by  law  of  establishing  his  title.  In 
such  an  action,  if  the  title  relied  on  by  defendant  Is  not  a  valid  one,  he  cannot  be  permitted  to 
eontrorert  a  confirmation  of  the  plaintiff's  title  by  the  government,  nor  to  require  that  the  plain- 
tiff's title  should  be  traced  from  the  original  claimant  to  the  confirmee. 

The  universal  leifatee  cannot  set  up  the  will  of  the  testator  as  a  Just  title  and  make  it  the  basis  of 
the  prescription  of  ten  years. 

APPEAL  from  the  Tenth  District  Court  of  New  Orleans,  Strawhrulge,  J. 
L.  Janin^  for  plaintiffs  and  appellants.     II,  A.  Bullard^  for  defendant 
Merrick,  G.  J.     This  is  an  action  of  jactitation.     The  plaintiffs  allege  that 
they  are  the  joint  owners  and  possessors  of  a  tract  of  land  in  the  immediate 
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Obippow  vicinity  of  the  cit\-  of  New  Orleans,  having  two  arpents  front  on  the  south  side 
BLA5C.  of  Canal  Carondelct,  hcing  bounded  on  side  nearest  the  city  by  lands  lately 
belonging  to  General  LitfayeUe^  and  now  to  John  llafjan^  and  on  the  opposite 
side  by  lands,  the  title  to  which  is  in  dispute,  and  which  belong  either  to  the 
petitioner,  John  Moore ^  and  to  the  estate  of  Theodore  Nicole t^  or  to  Madame 
Be  PontalMy  and  runs  between  parallel  lines  to  Common  street,  (then)  in  the 
Second  Municipality. 

The  defendant  also  set  up  title  and  averred  possession  in  himself,  and  pleads 
prescription.  The  proof  shows  that  defendant  was  in  possession  of  the  land  at 
one  end  of  the  tracts  and  the  plaintiffs  are  in  possession  at  the  other.  The 
Judge  of  the  lower  court,  after  an  elaborate  examination  of  the  long  and  com- 
plicated lists  of  titles  produced  by  the  parties,  found  for  the  defendant,  and 
rendered  judgment  in  his  favor,  and  the  plaintiffs  appealed. 

The  first  question  the  parties  present  for  our  consideration  is,  on  whom  is  the 
burden  of  proof,  whether  on  plaintiffs  or  defendant  ?  The  plaintiffs  cite  the 
cases  of  Millatidon  v.  McDonogh^  18  L.  R.  102,  and  Caldicelly.  Hennen,  5  Rob. 
20,  to  show  that  the  defendant  who  reconvenes  in  the  action  of  slander  of  title 
is  the  plaintiff  in  a  petitory  action.  We  think  these  authorities  apply  more 
properly  to  an  action  of  slander  of  title  purely ;  one  where  the  defendant  is  out 
of  possession.  But  where  the  defendant  is  himself  actually  in  possession,  the 
plaintiff  cannot  be  permitted  to  change  his  position  with  the  form  of  action  and 
escape  the  burden  imposed  upon  him  by  Art  44  of  the  Code  of  Practice.  In 
order  to  recover  and  turn  his  adversary  out  of  possession,  he  must  establish 
his  title. 

Since  the  pendency  of  this  suit,  the  defendant's  title  has  received  the  exami- 
nation of  this  court  and  the  Supreme  Court  of  the  United  States,  and  been  de- 
clared invalid.  Lafayette^ »  Heirs  v.  Blune^  3  Ann.  59  ;  Blanc  v.  Lafayette  et 
al.^  11  Howard,  102.  There  is  nothing  in  this  case  which  presents  defendant's 
title  in  a  different  light  from  the  cases  just  cited,  and  that  construction  must 
govern  us  in  the  present  case. 

The  plaintiffs'  confirmation  under  the  government  of  the  United  States,  can- 
not be  controverted  by  the  defendants,  neither  are  the  plaintiffs  obliged  to  trace 
up  their  title  from  the  original  claimant  to  the  confirmee.  Jourdan  v.  Barrett^ 
4  Howard,  169,  and  Purxls  v.  JIarma)won^  4  Ann.  422. 

The  remaining  defence  and  that  most  insisted  upon,  is  the  pica  of  prescrip- 
tion. 

The  defendant's  possession  is  shown  to  have  extended  back  more  than  ten 
years  prior  to  the  commencement  of  this  suit,  and  he  invokes  Article  J^442  C. 
C.  as  a  possessor  in  good  faith.  But  when  we  examine  his  title  we  find  that  he 
holds  as  universal  legatee  under  the  will  of  M'lle.  Liotaud^  who  inherited  the 
pretensions  of  Liotavd,  the  original  grantee  of  the  title  set  up  by  the  defen- 
dant 

The  question  is  therefore  presented,  whether  the  universal  legatee  can  set  up 
the  will  as  a  just  title,  and  make  it  the  basis  of  the  prescription  of  ten  years. 
It  was  held,  that  a  legatee  by  particular  title,  could  not  be  presumed  to  be  cog- 
nizant of  any  defect  in  the  title  of  the  testator,  and  must  be  regarded  as  a  pos- 
sessor in  good  faith.     4  Rob.  170,  Sides  v.  Nettles. 

But  it  is  evident  that  there  is  a  material  distinction  between  the  legatee  by 

.•  ,c  universal  title  and  the  heir  who  holds  by  particular  title.     The  one  takes  no 

J^.i  ''  ^^  greater  right  than  the  testator  had,  whom  he  represents.     He  is  bound  for  his 
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debts  and  takes  the  estate  with  all  its  defects  and  burdens.     Succedit  in  ritia       G«irroa 

0. 

ettirtutes.     G.  C.  1606,  5  Ann.  200;  Trop.  No.  495.      Vitia  possess ianum  a        Blaxc. 
majaribue  eontracta  perdiirant  et  successorem  auctoris  sui  culjxi  cornitatvr, 
C.  Const  11,  book  Y,  p.  32. 

The  other,  the  legatee  by  particular  title,  by  receiving  a  gift  of  a  particular 
thing  from  one  who  takes  upon  himself  the  character  of  owner,  in  no  manner 
charges  himself  with  the  duties  and  obligations  of  his  author  and  can  well  be 
supposed  to  receive  in  good  faith  under  what  appears  to  him  to  be  a  just  title. 
C.  C.  1379. 

Marcade  enumerates  among  the  just  titles,  sales,  exchanges,  donations,  con- 
stitutions of  dower,  giving  in  pajrment  and  legacies.  As  to  legacies  and  dona- 
tions, he  says :  "  We  speak  only  of  legacies  or  donations  by  particular  title, 
since,  as  to  successions  by  universal  title,  the  question  cannot  be  raised.  It 
is  known  in  fact,  that  these,  according  to  Art.  2235,  have  always  the  same  pos- 
session as  their  author,  in  such  a  manner  that  in  spite  of  their  personal  good 
fiiith,  they  are  possessors  in  bad  faith,  if  their  author  was  in  bad  faith,  and  vice 
term.  They  have  no  new  title."  See  further  Marcade,  6  voL  p.  194,  No.  ii, 
also  note  2,  just  cited. 

Article  2235  of  the  Napoleon  Code  corresponds  with  Article  3459  of  our 
Code,  which  is  in  these  words :  *^  The  possessor  is  allowed  to  make  the  sum  of 
possession  necessary  to  prescribe,  by  adding  to  his  own  possession  that  of  his 
author,  in  whatever  manner  he  may  have  succeeded  him,  whether  by  an  uni- 
versal or  particular,  a  lucrative  or  an  onerous  title.  ^' 

This  article,  we  think,  was  intended  to  convey  to  the  heir  or  universal  legatee 
only,  such  possession  as  his  author  had,  and  not  to  change  at  once  the  posses- 
sion of  the  author,  whether  in  bad  faith  or  by  precarious  title,  into  a  possession 
in  good  faith  in  the  heir  or  legatee.     C.  C.  3404,  3408. 

The  plea,  of  prescription  cannot  avail  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed ;  and  that  the  plaintiife  re- 
cover and  have  possession  of  said  tract  of  land  herein  described,  and  that  they 
be  quieted  in  their  ownership  and  possession  of  the  same,  and  that  the  present 
defendants,  the  testatrix  widow  in  conmiunity,  and  heirs  of  said  Etariste 
Blanc,  deceased,  pay  the  costs  of  both  courts. 


Moore  et  al.  v.  E,  Blanc. 

The  principles  of  this  case  decided  In  case  of  Oriffim  y.  Blanc. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
L,  Janin^  for  plaintiif  and  appellant     T,  Curry ^  for  interveners. 
MsRRiCK,  C.  J.     This  case  was  submitted  in  the  lower  court  as  well  as  in 
this,  as  depending  upon  the  same  testimony  and  legal  principles  as  the  case  of 
Thomus  S.  Griffon  ct  aL  v.  Etariste  Blanc,  just  decided,  and  it  must  share  the 
same  fate. 

For  the  reasons  given  in  that  case,  it  is  ordered,  adjudged  and  decreed,  that 
the  judgment  of  the  lower  court  be  avoided  and  reversed,  and  it  is  further  or- 
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MooBB        dered,  adjudged  and  decreed,  that  the  plaintiflfs  be  hereby  declared  to  be  the 
Blavc.        proprietors  of  the  land  described  in  their  petition,  and  that  the  present  defen- 
dants, as  executrix  widow  in  community,  and  heirs  of  said  E,  Blanc,  pay  the 
costs  of  both  courts. 


Mme.  De  Pontalba  v.  Evariste  Bi^anc. 

Principles  of  this  case  decided  In  Oriffbn  v.  E.  Blanc, 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stratohridge,  J. 
L.  JaniUy  for  plaintiflf  and  appellant     T.  Curry,  for  interrenors. 

Merrick,  C.  J.  This  case  cannot  be  distinguished  from  the  cases  of  Chriffon, 
et  al  and  Moore  et  oL  against  this  defendant  It  depends  upon  the  same  prin- 
ciples and  testimony. 

For  the  reasons  given  in  the  first  of  those  cases,  it  is  ordered,  adjudged  and 
decreed  by  the  court,  that  the  judgment  of  the  lower  court  be  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed  by  the  court,  that  the 
said  plaintiff  be  recognized  and  declared  to  be  the  legal  proprietor  of  the  tract 
of  land  described  in  her  petition ;  and  it  is  further  ordered  that  the  present  de- 
fendants, as  executrix  widow  in  community,  and  heirs  of  EvarUte  Blane,  pay 
the  costs  of  both  courts. 


A.  D.  Grieff  &  Co.  v.  Steamboat  D.  S.  Stacy,  Captain  and  Owners — 
Rule  on  Frellsen  &  Ferguson,  sureties  on  the  appeal  bond. 

The  seinire  of  property  by  the  Sheriff  under  a  writ  oi  JUri  Jii4!itUy  and  hts  subsequent  carelessness 
or  neglect  by  which  the  benefit  of  the  seisure  Is  lost  to  the  selling  creditor^  in  consequence  of  the 
destruction  of  the  property  seised,  furnishes  no  ground  to  the  sureties  on  an  appeal  bond,  to 
resist  the  payment  of  the  Judgment. 

The  Sheriff,  in  such  a  case,  may,  by  his  neglect,  become  responsible  to  the  defendant  whose  pro- 
perty was  lost  by  his  neglect,  or  to  the  plaintiff  whose  debt  he  has  Jeopardised ;  but  the  sureties 
on  the  appeal  bond  would  only  be  subrogated  to  the  defendants'  rights  on  payment  of  the  Judg- 
ment, and  not  until  then  could  they  exercise  any  right  of  action  against  the  Sheriff. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
Durant  &  Honier,  for  plaintiffs.     WoJfe  <fe  Singleton,  for  appellants. 

Merrick,  C.  J.  The  present  proceeding  is  a  rule  taken  upon  Frellsen  & 
Ferguson,  the  sureties  on  the  appeal  bond,  to  show  cause  why  they  should  not 
pay  the  judgment  heretofore  affirmed  by  us  in  this  case. 

The  defendants'  counsel  presents  only  questions  of  law  on  which  he  expects 
the  reversal  of  the  judgment  of  the  lower  court 

I.  He  contends  that  the  lower  court  erred  in  dismissing  the  call  in  warranty 
against  the  Sheriff,  on  an  exception  filed  by  the  Sheriff. 

The  allegations  upon  which  the  call  in  warranty  is  based,  are  that  the  steam- 
boat D.  S.  Stacy  was  given  up  by  the  defendants  to  satisfy  the  writ  of  ezecu- 
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tion ;  that  plaintiffs  had  a  lien  and  privilege  upon  the  boat ;  that  it  was  suflB-  Ombif 
cient  to  satisfy  the  plaintiffs'  demand,  but  that  through  the  negh'gence  and  Sb't  Staot. 
carelessness  of  the  Sheriff,  his  deputies  and  agents,  and  his  neglect  to  insure 
the  steamboat  and  his  illegally  postponing  the  sale,  the  steamboat  was  destoyed 
by  fire,  and  thereby  the  defendants  in  the  rule  discharged  from  the  plaintiffs* 
demand,  but  if  not  discharged,  that  the  Sheriff  John  M.  Bell  be  required  to 
hold  them  harmless,  and  that  they  have  judgment  over  against  said  Sheriff 

The  court  did  not  err  in  sustaining  the  exception.  Nothing  short  of  payment 
was  a  discharge  of  the  judgment  against  the  original  defendants.  The  seizure 
of  property  had  not  that  effect.  The  sale  of  the  property  and  the  conversion 
of  its  proceeds  into  money  in  the  hands  of  the  Sheriff,  would  be  equivalent  to 
payment,  and  discharge  the  judgment,  because  the  execution  would  be  satisfied 
by  the  receipt  of  the  money  by  the  Sheriff,  an  agent  competent  to  receive  the 
payment  But  the  mere  seizure  of  property  can  never  produce  the  effect  of 
discharging  the  judgment,  nor  can  the  careless  or  wilful  destruction  of  the  pro- 
perty seized  by  the  Sheriff  release  the  sureties,  for  the  Sheriff  is  authorized  to 
return  the  writ  satisfied,  only  when  he  has  in  his  hands  gold  and  silver,  or  its 
equivalent,  to  deliver  the  plaintiffs  in  pursuance  of  the  commands  of  the  writ 

The  Sheriff  by  his  negligent  acts  may  become  responsible  to  the  original 
parties  ;  to  the  defendants  whose  property  he  has  lost,  or  to  the  plaintiff  whose 
debt  he  has  jeopardized ;  but  the  surety  does  not  become  subrogated  to  this 
right  (if  at  all)  until  he  himself  has  paid  the  debt  The  sureties  therefore  on 
the  appeal  bond  in  the  present  suit,  upon  their  own  showing,  had  no  immediate 
cause  of  action  against  the  Sheriff,  and  consequently  the  exception  was  properly 
sustained. 

II.  The  remaining  question  is  raised  by  a  bill  of  exception  taken  to  the 
opinion  of  the  Judge  of  the  lower  court  in  refusing  to  admit  testimony  of  wit- 
nesses, to  prove  that  the  steamboat  D.  S.  Stacy  was  destroyed  by  fire  by  reason 
of  the  carelessness  and  negligence  of  the  Sheriff  and  his  employees,  on  the 
ground  that  it  contradicted  the  return  of  the  Sheriff  and  that  it  could  not  be 
admitted  as  the  Sheriff  was  not  a  party  to  the  rule. 

It  is  not  necessary  to  consider  the  question  whether  a  party  or  his  surety 
may  contradict  the  return  of  a  Sheriff^  as  it  is  apparent  that  if  the  testimony 
had  been  received,  it  could  not  have  changed  the  result 

We  do  liot  think  the  question,  raised  upon  the  call  in  warranty,  entirely 
frivolous,  and  the  damages  prayed  for  in  the  answer  of  the  appellees  are  re- 
fused. 

Judgment  affirmed. 
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W.  H.  Harris  v.  E.  B.  Harris 

Where  the  sale  of  sueeessloo  property  is  ordered  to  pay  debts,  an  heir  cannot  be  allowed  to  retain 

the  price  of  property  adjudicated  to  him. 
It  is  not  necessary  that  the  executor  should  make  a  tender  of  a  transfer  to  the  purchaser  at  public 

sale,  in  order  to  put  the  latter  In  default. 
The  proceeding  ot/Me  enchire  may  be  resorted  to  in  succession  sales,  and  a  new  order  of  sale   is 

not  necessary. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
P.  E.  Bonford  and  /.  B,  Eujstia^  for  plaintiif  and  appellant     Chilton  <fe 
Harrison^  for  defendant 

Buchanan,  J.  Plaintiff  appeals  from  a  judgment  of  the  District  Court, 
setting  aside  an  injunction  obtained  by  him  against  a  resale  for  his  account  and 
risk  of  certain  succession  property  purchased  by  him,  he  not  haying  complied 
with  the  terms  of  the  first  adjudication,  which  were  cash. 

The  grounds  alleged  by  plaintiff  for  an  injunction,  appear  to  be : 

1st  That  he  is  one  of  the  heirs  of  the  succession  for  account  of  which  the 
sale  was  made,  at  which  he  became  purchaser. 

2d.  That  a  rule  to  show  case  why  the  property  should  not  be  resold  for  his 
account  and  risk,  was  made  absolute  without  notice  to  him,  although  he  is  a 
resident  of  the  State.  The  notice  is  alleged  to  have  been  giren  to  a  curator  ad 
hoe  appointed  to  represent  him. 

8d.  No  sufficient  averment  of  putting  in  default  was  made  in  the  rule  taken 
upon  petitioner,  for  the  resale  at  his  risk. 

We  agree  with  the  district  Judge,  that  the  allegations  of  the  petition  do  not 
present  a  sufficient  legal  cause  for  injunction. 

The  original  sale  is  presumed  to  have  been  ordered  by  the  court,  for  the  pur- 
pose of  paying  the  debts  of  the  succession.  C.  C.  1661.  Indeed  the  district 
Judge,  in  his  reasons  for  judgment,  declares  that  such  was  the  fact  Suppos- 
ing the  plaintiff  to  be  one  of  the  heirs,  he  could  not,  on  that  account,  be  allowed 
to  retain  the  price  of  adjudication  in  his  hands ;  for  upon  the  showing  of  debts 
by  the  executor  to  authorize  a  sale,  the  heir  would  have  nothing  to  receive  from 
the  succession,  until  the  debts  were  paid.  Again,  plaintiff  does  not  state  how 
many  heirs  there  are,  nor  that  his  proportion  of  the  inheritance  was  equal  to 
the  amount  of  his  bid.  His  words  are,  *^  that  the  succession  of  said  John  Z. 
Harris  is  largely  solvent,  and  that  petitioner,  as  one  of  the  heirs  and  distribu- 
tees, is  entitled  to  receive  and  will  receive,  a  considerable  sum  on  the  partition 
thereof"  ' 

The  petition  alleges  the  rule  for  resale  was  made  absolute  without  notice  to 
him ;  yet  his  allegations,  which  are  very  circumstantial,  show  him  to  be  tho- 
roughly informed,  at  the  tame  of  filing  his  petition,  of  all  the  proceedings  upon 
the  rule ;  and  no  valid  reason  is  stated  why  the  rule  should  not  have  been 
made  absolute.  The  petitioner  does  not  allege  that  he  has  ever  been  ready  and 
willing  to  pay  the  amount  of  his  bid ;  on  the  contrary,  as  we  have  seen,  he 
pretends  to  be  dispensed,  in  his  quality  of  heir,  from  paying  his  bid. 

The  executor  was  not  obliged  to  tender  to  plaintiff  a  transfer  of  the  stock,  in 
order  to  put  the  latter  in  mora.     C.  C.  2463. 


NEW  ORLEANS,  JANUARY,  1867.  11 

In  argument,  the  counsel  of  plaintiff  have  urged  a  ground  for  injunction,  not 
stated  in  the  petition,  viz,  that  a  purchaser  at  a  succession  sale,  made  by  order 
court,  is  not  subject  to  the  proceeding  of  foils  enchere. 

The  contrary  is  settled  by  two  decisions,  Landry  v.  Conelly^  4th  Rob.  127, 
and  Duncan  v.  Armant,  3d  Ann.  84.  In  the  latter  case,  which  comments  the 
former  one,  it  is  even  decided  that  no  new  order  of  sale  is  necessary. 

Judgment  affirmed,  with  costs. 


S.  W.  Oakey  v.  David  Aiken. 

Wboi  the  ralae  of  the  oltfect  in  controyeny  is  sufficient,  according  to  the  allegstioni  of  the  petition, 
to  give  the  court  inrlsdiction,  the  fact  that  the  price  paid  for  it  by  the  plaintiff  is  below  the  amount 
required  to  giTe  the  court  jurisdiction  Is  not  sufficient  of  itself  to  destroy  the  allegation  as  to  the 
true  Taloe.  The  allegation  in  the  petition  as  to  the  value  of  the  object  in  controversy  determlnea 
the  question  of  Jurisdiction  when  the  claim  is  not  evidently  fictitious. 

When  the  plaintiff  In  a  suit  for  a  partition  sets  up  title  to  an  undivided  half  of  property  (n  defendant's 
possession,  claiming  to  have  derived  title  thereto  under  a  Marshall's  sale,  the  defendant  not  claim- 
ing title  to  the  interest  of  the  selied  debtor  in  the  ol]|)ect  thus  sold,  cannot  contest  the  validity  of 
the  Marshall's  sale  for  the  want  of  formalities  which  were  intended  by  law  for  the  protection  of  the 
judgment  debtor  alone. 

When  neither  the  judgment  debtor  nor  any  third  party  claims  an  adverse  interest  in  property  thus 
sdd,  the  want  of  an  appraisement  of  the  property  Is  not  such  an  informality  as  will  avoid  the 
sale. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin  J. 
H.  B,  EggUston^  for  plaintiff     J.  Livingston^  for  defendant  and  ap- 
pellant 

Lea,  J.  John  S.  Turner  and  Elihu  Woodruff  being  partners  in  business 
under  the  name  and  style  of  Turner  &  Woodruffs  the  latter  availed  himself  of 
the  benefit  of  the  bankrupt  law,  and  surrendered  the  firm  assets  of  Turner  & 
Woodruff.  At  the  sale  of  these  assets  the  defendant  became  the  purchaser. 
The  plaintiff,  who  was  a  judgment  creditor  of  «7<?An  8.  Turner,  the  other  partner, 
caused  to  be  seized  in  execution — 1st,  All  the  rights,  credits,  money  and  pro- 
perty belonging  to  Turner  in  the  hands  of  Aiken.  2d,  All  the  right,  title  and 
interest  of  Turner,  as  one  of  the  partners  of  the  firm  of  Turner  S  Woodruff,  in 
and  to  the  books,  accounts  and  bills  receivable  of  the  late  firm  in  the  hands  of 
Aiken,  3d  All  the  right,  title  and  interest  of  Turner  in  and  to  the  books, 
accounts,  notes,  and  other  assets  adjudicated  to  Aiken  at  a  sale  made  by  the 
United  States  Marshal  on  the  20th  March,  1844.  It  is  in  virtue  of  the  sale 
made  under  this  seizure  that  Oakey  became  the  purchaser  of  Turner^s  share  of 
the  assets  of  which  his  representatives  now  ask  a  partition.  An  exception  was 
taken  to  the  jurisdiction  of  the  District  Court,  on  the  ground  that  the  value  of 
the  property  sought  to  be  divided  was  not  sufficient  to  give  jurisdiction  to  the 
District  Court  It  is  alleged  in  the  plaintiff's  petition  that  his  interest  in  the 
property  sought  to  be  divided  is  worth  the  sum  of  $500  and  upwards,  and  it  is 
not  shown  that  they  are  worth  less ;  their  nominal  value  far  exceeds  that 
amoimt,  and  the  fiurt  that  they  were  purchased  by  OaJcey  for  $6  at  a  bankrupt 
sale  by  no  means  proves  that  the  claim  is  fictitious,  especially  when  the  large 
nominal  value  of  these  assets  is  considered ;  moreover,  if  the  interest  be  really 
less  than  |oO  in  value,  this  court  would  have  no  jurisdiction  of  the  appeal. 
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Oinr  The  defendant  has  suggested  and  alleged  infonnalities  in  the  sale  made  by 

*'  the  City  Marshal,  of  which  we  do  not  think  he  is  at  liberty  to  avail  himself 

under  the  circumstunces. 

Whether  there  Was  or  was  not  an  appraisement  of  the  assets  prior  to  the  sale 
to  Oahey  is  a  matter  wholly  immaterial  to  Aiken,  The  want  of  the  formality 
assuming  it  to  exist,  is  one  which  Turner  alone  could  sot  up  as  a  defence,  as  it 
was  intended  solely  for  the  protection  of  the  judgment  debtor ;  and  the  same 
remark  may,  under  the  circumstances,  be  made  with  reference  to  the  supposed 
invalidity  of  the  seizure  for  want  of  an  actual  taking  possession  of  the  assets 
sold  to  ^a^;^ue  notice  of  seizure  was  given  to  Turner  himself — ^the  assets 
for  the  most  part  are  intangible.  Neither  the  judgment  debtor  nor  any  third 
party  asserts  an  interest  in  the  assets  thus  sold,  and  the  defendant  himself  is 
certainly  secure  against  an  adverse  possession  of  any  third  party,  as  he  pre- 
tends to  have  possession  himself  We  think  it  was  incompetent  for  the  de- 
fendant to  urge  informalities  which,  assuming  their  existence,  could  work  no 
injury  to  himself^  and  of  which  the  parties  in  interest  have  made  no  complaint 
Judgment  afiOrmed. 
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Joseph  Elliott  i;.  Steamboat  James  Robb,  Captain  and  Owkeks. 

I  18     Wl 

llQ5  flBR^  Where  the  plaintiff  sued  to  recoyer  the  value  of  horses  shipped  on  defeadants'  boat,  and  alleged  to 
hare  died  of  a  disease  contracted  In  consequence  of  the  negligence  and  want  of  skill  of  those  In 
charge  of  the  boat  in  removing  the  horses  trota.  one  part  of  the  boat  to  another,  under  the  general 
denial  it  is  competent  for  the  defendants  to  give  In  evidence  all  circumstances  going  to  relieve  the 
act  of  removal,  of  the  character  of  a  tortious  violation  of  the  contract  between  the  parties,  by 
urignlog  s  reasonable  necessity  for  such  removal. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,   Cotton^  J. 
J.  W.  Price,  for  plaintiif  and  appellant.      W.  S,  Upton,  for  defendant 

Buchanan,  J.  Thirty-five  horses  belonging  to  plaintiif  were  brought  down 
the  river  from  St  Louis  to  New  Orleans,  on  boad  the  *' James  Robb"  steamboat, 
on  freight,  in  the  latter  part  of  September,  1854.  They  were  all  delivered  at 
the  stock  landing,  and  freight  was  paid  upon  them.  Plaintiff  himself  accom- 
panied his  horses  down,  and  had  charge  of  them  during  the  passage.  He  now 
claims  of  the  captain  and  owners  of  the  boat  the  value  of  two  horses  which  died 
after  their  arrival  in  the  city,  on  the  ground  that  their  death  was  caused  by  the 
fault  of  the  defendants. 

It  appears  that  the  captain  allotted,  by  special  agreement  with  plaintiif,  the 
whole  of  the  after  guards  to  the  plaintiff's  horses ;  but,  that,  one  night  the 
mate  took  the  horses  which  were  upon  the  larboard  guard  into  the  deck-room, 
for  the  purpose  of  trimming  boat,  as  the  wind  was  high  and  the  boat  listed  con- 
siderably to  larboard.  The  next  morning  the  horses  were  moved  back  to  the 
guards.  There  was  a  considerable  difference  of  temperature  between  the  deck- 
room  and  the  guards,  and  the  transition  from  cold  to  heat  and  from  heat  to 
cold  is  alleged  to  have  given  the  horses  a  fever  of  the  lungs,  from  which  they 
died. 

The  necessity  of  the  temporary  removal  of  the  horses  from  the  guards  for 
the  purpose  of  trimming  boat  is  shown  by  several  witnesses  whose  depositions, 


NEW  ORLEANS,  JANUARY,  1857.  18 

mlthougfa  excluded  by  the  District  Judge,  have  come  up  in  the  transcript  with  Biuow 
a  bill  of  exceptions  to  their  exclusion,  taken  by  defendants.  We  think  the  8b't  '•'^  Bobb- 
evidence  should  not  have  been  excluded.  Under  the  general  denial  it  was  com- 
petent for  defendants  to  give  in  evidence  all  the  circumstances  which  would  go 
to  relieve  the  removal  of  plaintiff  *s  horses  of  the  character  of  a  tortious  viola- 
tion of  the  contract  between  the  parties,  by  assigning  a  reasonable  necessity  for 
such  removaL 

Apart  from  this  evidence,  tending  to  justify  the  temporary  removal  of 
plaintiff  ^s  horses  from  the  guards  to  the  centre  of  the  boat,  we  are  by  no  means 
satisfied  of  the  plaintiff^s  right  to  recover.  The  plaintiff,  who  is  himself  a 
horse  doctor,  is  proved  to  have  physicked  and  bled  his  horses  before  the  re- 
moval in  questioa  It  is  proven  that  the  change  of  climate  from  the  upper 
Mississippi  and  Ohio  to  New  Orleans  is  very  apt  to  produce  fevers  in  horses, 
and  to  cause  their  death. 

Some  of  the  witnesses  prove  that  all  of  plaintiff  *8  horses  were  landed  in  good 
ofder,  and  when  the  freight  bill  was  presented  to  plaintiff  he  made  no  objection 
on  the  score  of  injury  to  the  horses  by  reason  of  the  acts  of  the  officers  of  the 
boat  The  freight  bill  was  paid  by  an  agent  of  the  plaintiff^  out  of  his  presence ; 
but  no  effort  has  been  made  to  show  that  this  pa3rment  was  without  his  know- 
ledge and  authority.  Lastly,  the  proof  of  the  cause  of  the  death  of  plaintiff  *s 
horses  is  vague  and  unsatisfactory — cresting  too  much  upon  opinion  and  con- 
jecture to  render  it  a  safe  guide  for  a  judgment  in  plaintiff's  favor. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  for  defendants,  as  in  case  of  non-suit, 
with  costs  in  both  courts. 


E.  Waddell  and  IIusband  i\  Mills  Judson. 

A  Jadgment  rendered  against  a  married  woman  in  a  suit  regularly  prosecuted  by  attachment,  Is  ii»t 
opeo  and  cannot  be  questioned  as  to  the  original  indebtedness,  without  any  action  of  rescission 
hftTlng  been  brought  or  any  appeal  talcen  from  the  judgment  within  two  years. 

Th«  Sheriff's  return  that  property  sold  by  him  was  duly  appraised  is  sufficient  In  the  absence  of  any 
rebutting  eyidence. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Strawbrid^e,  J. 
'  Walker  A  Pierce,  for  plainti£&  and  appellants.     H,  D.  Ogden,  for  defen- 
dant 

Spofford,  J.  In  March,  1846,  the  plaintiff,  Eleanor  C.  Waddell,  authorized 
by  her  husband,  mortgaged  the  slaves  Anthony  and  Louisa  (declaring  them  to 
be  her  lawful  property)  to  the  defendant  Mills  Judeon,  to  secure  the  sum  of 
$500  then  loaned  her.  The  mortgage  was  by  authentic  act  passed  in  New  Or- 
leans, where  the  plaintiffs  then  resided. 

In  December,  1848,  the  note  given  for  this  loan  being  long  past  due  and  the 
piaintifife  having  left  this  State,  Judson  proceeded  by  attadiment  against  Mrs. 
Waddell  to  foreclose  the  mortgage.  The  slaves  Anthony  and  Louisa  were 
attached,  and  a  personal  citation  was  afterwards  served  upon  J.  P.  Waddell, 
her  husband,  together  with  a  copy  of  the  petition  filed  in  the  Fourth  District 
Court  of  New  Orleans. 
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Waddbx  An  answer  was  filed  by  an  attorney-at-law  on  behalf  of  both  Mn.  Waddell 

juoflOB.       and  her  husband,  and  the  proceedings  resulted  in  a  judgment  against  her,  with 
privilege  on  the  slaves  attached. 

Under  this  judgment,  they  were  seized  in  execution,  together  with  her  in- 
terest in  her  mother's  succession,  and,  at  the  Sheriff^s  sale,  Judson  became  the 
purchaser  of  the  property  seized,  and  went  into  possession  of  both  slaves  in 
May,  1849. 

In  May,  1854,  Mrs,  Waddell,  with  the  assistance  of  her  husband,  brought 
this  suit  against  Judson  for  the  said  slaves  or  their  value  and  hire  since  May, 
1849. 

She  alleges  that  the  slaves  were  hers  by  inheritance  from  her  mother ;  that 
Jndson  got  possession  of  them  wrongfully,  under  color  of  certain  judicial  pro- 
ceedings, meaning  the  attachment  suit  aforesaid ;  that*  she  was  absent  at  the 
time  of  these  proceedings,  and  never  cited  and  made  no  appearance ;  that  the 
proceeds  of  the  note  on  which  the  attachment  suit  was  based  did  not  enure  to 
her  benefit,  but  to  her  husband's ;  that  her  husband  had  paid  usurious  interest 
therefor,  and  that  the  Sheriff's  sale  of  the  slaves,  under  the  judgment,  was 
void,  because  they  were  adjudicated  for  a  bid  not  exceeding  the  anterior  mort- 
gages, because  there  was  no  appraisement,  because  "  other  forms  and  requisites 
of  law  were  not  complied  with,"  and  because  Judson  slandered  her  title  to  the 
property  at  the  time  of  the  sale,  and  thereby  depressed  the  price. 

The  defendant  maintains  that  the  judgment  in  the  attachment  suit  is  not  now 
open  to  be  questioned  by  the  plaintiffs,  and  in  this  he  is  clearly  right 

A  personal  citation  addressed  to  Mrs.  Fiw?</-eZZ,»  together  with  a  copy  of  the 
petition,  having  been  served  upon  her  husband,  from  whom  she  was  not  separ- 
ated, she  was  thereby  brought  into  court     C.  P.,  192. 

Moreover,  her  property  was  attached,  which  of  itself  gave  jurisdiction  to  the 
court  Her  remedy,  if  aggrieved  by  the  judgment,  was  either  by  an  action  of 
rescission  or  by  appeal,  both  of  which  were  barred  by  the  lapse  of  two  years 
from  the  12th  February,  1849,  when  the  judgment  was  signed. 

"  The  absent  debtor,  against  whom  judgment  has  been  so  rendered,  may, 
within  two  years  after  such  judgment,  obtain  the  reversal  of  the  same,  if  he 
proves  that  the  distance  at  which  he  lived  from  the  place  where  the  attachment 
was  obtained,  has  prevented  his  being  apprised  of  the  proceedings  had  against 
him,  and  that  the  plaintiff  has  availed  himself  of  his  absence  to  obtain  pay- 
ment of  a  debt,  either  already  paid  in  totality  or  partly  discharged,  or  which 
did  not  exist"     C.  P.,  267. 

"  A  judgment  may  be  reversed  if  it  has  been  rendered  on  an  attachment  ob- 
tained against  a  person  absent,  and  who  had  no  knowledge  of  the  action  having 
been  brought  against  him  *,  if  such  person  show  that  he  was  not  indebted  either 
for  the  whole,  or  for  part  of  the  sum  for  which  the  judgment  was  obtained  and 
his  property  sold.  But  this  action  shall  be  prescribed  after  two  years  have 
elapsed  from  the  date  of  the  judgment"     C.  P.,  614. 

**  No  appeal  will  lie,  except  as  regards  minors,  after  a  year  has  expired,  to  be 
computed  from  the  day  on  which  the  final  judgment  was  rendered,  if  the  party 
claiming  the  same  reside  in  the  State,  and  after  two  years  if  he  be  absent  there- 
from."    C.  P.,  593. 

The  plaintiff,  therefore,  when  she  brought  this  action,  was  concluded  by  the 
judgment  of  the  Fourth  District  Court  as  to  her  original  indebtedness  to 
Judsim, 
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She  then  appears  m  the  attitude  of  a  party  whose  property  has  heen  sold       Widdill 
under  a  valid  judgment  for  a  debt  of  her  own,  seeking  to  set  aside  the  adjudi-        Jumw. 
cation  and  to  get  back  her  property,  solely  on  the  ground  of  certain  specified 
iDfonnalities  and  irregularities  in  the  sale. 

But  every  specific  allegation  she  makes  of  irregularities  in  the  Sheriff's  sale, 
is  unsustained  by  the- evidence.  The  price  bid  exceeded  the  amount  of  mort- 
gages and  privileges  preferred  to  the  judgment  creditor ;  the  Sheriff's  return 
recites  that  the  property  was  duly  appraised,  a  recital  which  no  evidence  was 
offered  to  rebut,  as  required  by  the  rule  in  Hewitt  v.  Stephens^  6  An.,  640. 
There  is  no  proof  whatever  of  a  slander  of  her  title  on  the  part  of  Judwn  for 
the  purpose  of  deterring  competition  in  bidding;  and  the  allegation  of  other 
informalities  is  too  vague  to  require  notice,  the  petition  merely  asserting,  "  nor 
were  the  other  forms  and  requirements  of  the  law  for  Sheriff's  sales  complied 
with.'* 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  afl&rmed 
with  costs. 


J.  F.  Wilde  v.  City  of  New  Orleans. 

fhe  dty  to  responsible  for  damages  occasioned  by  the  tortious  acts  of  municipal  offlcers,  done  within 

the  scope  of  their  employment  and  ratified  by  their  superiors. 
In  sach  a  case,  when  the  evidence  is  unsatisfactory  as  to  the  amount  of  ddlmages,  and  the  property 

of  the  use  of  which  the  plaintiff  had  been  deprived,  is  of  trifling  value,  only  nominal  damages  will 

be  awarded. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Durant  &  Homer,  for  plaintiff  and  appellant     J,  J.  Michel,  for  defen- 
dant 

Spofford,  J.  The  city  of  New  Orleans  is  sued  for  damages  done  to  the 
plaintiff  by  the  illegal  seizure  and  the  detention  of  his  horse  and  dr|y  for  several 
months. 

The  defence  is  that  the  city  is  not  liable,  because  these  acts  were  done  by  the 
police  officers  and  a  Recorder,  for  whose  trespasses'  the  city  is  not  responsible. 

This  defence  might  prevail  had  the  officers  alluded  to  gone  out  of  the  scope 
of  their  employment  and  done  acts  which  the  city  had  never  authorized  or 
ratified. 

But  it  seems  that  the  present  plaintiff  brought  a  former  suit  against  the  city 
for  the  recovery  of  his  horse  and  dray ;  to  that  suit,  the  city  filed  an  answer 
which  involved  a  ratification  of  the  acts  of  the  officers  in  question,  and  an 
admission  that  they  were  the  acts  of  the  city.     The  city  was  cast  in  that  suit 

This  brings  the  case  within  the  rule  laid  down  in  McGary  v.  Lafayette,  4 
An.,  440. 

As  to  the  amount  of  damages,  the  evidence  is  quite  unsatisfactory.  We  can- 
not be  governed  by  the  mere  conjectures  of  witnesses  in  such  a  case.  The 
horse  and  dray  were  of  very  trifling  value. 

Under  the  fitcts  disclosed,  we  think  only  nominal  damages  should  be  awarded. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  reversed ;  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  of  the  defen- 
dant the  sum  of  ten  dollars  as  damages,  and  the  costs  of  suit  in  both  courts. 
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JosiAH  Cole  v.  C.  J.  Loyenskiold. 

When  the  price  of  property  was  paid  Id  cash,  with  money  borroved  by  the  purchaser,  but  at  the 
same  time  the  purchaser  executed  his  note  for  the  amount  to  the  order  of  the  Tendor,  and  con  • 
sented,  In  the  act  of  sale,  to  a  mortgage  upon  the  property,  in  favor  of  the  vendor,  or  any  bona 
/ide  holder  of  the  note,  the  transaction  cannot  be  considered  simulated,  and  the  lender  of  the 
money,  as  holder  of  the  note,  will  be  protected  in  his  right  of  mortgage. 

APPEAL  from  the  District  Court  of  Jefferson,  Burthe,  J. 
H.  G,  Miller^  for  plaintiiC     A.  W.  Jordan^  for  defendant  and  appellant. 

Lea,  J.  The  plaintiff,  who  is  a  judgment  creditor  of  C.  G.  LorenMold,  with 
a  right  of  mortgage  upon  certain  property  in  the  parish  of  Jefferson,  caused 
the  same  to  be  seized  and  sold  under  execution,  at  a  credit  of  twelve  months, 
for  $790.  MrB,  Weicle,  being  the  holder  of  a  note  secured  by  a  mortgage  upon 
the  same  property,  of  a  prior  date  and  registry,  ha.s  been  made  a  defendant  in 
a  rule  taken  herein  upon  her  by  the  plaintiff  to  show  cause  why  the  twelve 
months^  bond  should  not  be  executed  in  favor  of  the  plaintiff  for  the  full  amount 
of  his  claims,  on  the  ground  that  the  mortgage  stipulated  in  her  favor  by  the 
act  referred  to  was  simulated  and  false,  never  having  any  real  existence. 

All  objections  to  the  form  of  the  proceeding  having  been  waived,  there  was 
judgment  decreeing  that  the  rule  be  made  absolute,  in  accordance  with  the 
prayer  of  the  plaintiff. 

It  appears  from  the  evidence  that  Loremkiold^  being  anxious  to  purchase  the 
property  which  is  subject  to  the  conflicting  mortgages  in  this  case,  borrowed 
the  money  from  one  Frederic!:  Weiehe,  with  the  understanding  that  its  reim- 
bursement should  be  secured  by  a  mortgage  upon  the  property  purchased  As 
between  the  purchaser  and  Kuntz^  the  vendor,  it  was  agreed  that  the  price 
should  be  paid  in  cash,  (as  in  fact  it  was,  with  the  money  furnished  by  WeicJce^) 
but  the  fonft  given  to  the  transaction  was  intended  to  subserve  the  double  pur- 
pose of  a  sale  and  a  mortgage.  The  consideration  of  the  sale  was,  therefore, 
represented  by  a  note  payable  in  one  year,  secured  by  mortgage  upon  the  pro- 
perty sold,  in  favor  of  the  vendor  or  of  any  honajide  holder  of  the  note. 

The  act  of  sale  thus  drawn  was  signed  by  Kuntz,  the  vendor,  with  a  full 
knowledge  of  its  contents.  The  giving  of  the  note,  the  signing  of  the  act,  and 
the  payment  of  the  money,  were  all  done  at  one  time,  Kuntz^  Lovensliold  and 
Weicl-e  being  all  present  Under  the  circumstances,  we  do  not  think  the  trans- 
action can  be  considered  as  simulated.  There  was  an  actual  loan  made  by 
Weicle^  for  which  a  note  was  given. 

It  was  the  intention  of  the  parties  that  the  loan  so  made  should  be  secured 
by  a  mortgage.  The  note  thus  secured  was  identified  with  the  act  of  sale. 
Kuntz  himself  accepted  of  the  mortgage,  being,  it  is  true,  the  nominal  mort- 
gagee ;  but  the  transaction  itself  was  really  what  it  purported  to  be,  so  fiur  as 
the  mortgage  is  concerned,  and  although  Kuntz  did  not  make  a  manual  transfer 
of  the  note  to  WeicJce^  he  must,  under  the  circumstances,  be  considered  as  hav- 
ing assented  thereto.  The  mortgage  is  made  in  iavor  of  any  hona  fide  holder 
of  the  note.  It  cannot  be  disputed  that  Weicke  was  a  holder  in  ^od  fiiith,  as 
he  advanced  the  money  which  was  paid  as  the  price  of  the  property. 


NEW  ORLE.iNS,  JANUARY,  1857. 

The  defendant,  in  our  opinion,  presents  an  equitable  claim  based  upon  a  real 
transaction,  entered  into  in  pood  faith,  carried  out  in  due  form  of  law,  and  hav- 
ing all  the  essential  ingredients  of  a  valid  Contract  of  mortgapje. 

We  think  the  defendant  is  entitled  to  a  judgment  in  her  favor. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed;  that  upon  the 
rule  taken  herein  there  bo  judgment  for  the  defendant,  Mrs.  Weicl-e,  in  her 
capacity  of  administratrix  of  the  succession  of  her  deceased  husband,  F.  Weicl'e^ 
and  that  the  proceeds  of  the  sale  of  the  property  referred  to  in  the  rule  be  ap- 
propriated to  the  payment  of  the  note  held  by  her  and  secured  by  mortgage 
upon  the  said  property;  it  is  further  ordered  that  the  appellee  pay  costs  in  both 
courts. 
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V. 
LOTIHSKIOLD. 


J.    F.    ROHRBAOKER  V,   JoSEPH   ScHILUNG. 

The  defendant.  In  hla  answer  to  a  suit  for  money  loaned  to  him,  averred  that  the  money  was  not 
loaned  but  given  to  him,  partly  In  payment  of  an  antecedent  indebtedness,  and  partly  as  a  remu- 
nerative donation  for  services  rendered.  ITeld  :  That  this  was  not  an  admission  that  the  defendant 
was  ever  indebted  to  the  plaintiff,  and  that  the  burden  of  proof  rested  on  the  plaintiff  to  establish 
that  the  transaction  was  a  loan. 

The  bare  fact  tl;at  A.  handed  a  certain  sum  of  money  to  B.  unexplained  will  not  authorize  A.  to 
recover  It  back,  on  the  allegation  that  it  was  a  loan  ;  it  Is  the  presumptive  evidence  of  either  the 
payment  of  an  antecedent  debt  or  of  a  gift. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
A.  McCarty  and  .S'.  Myers,  for  plaintiff     J.  M.  Dirrhainrtier^  for  dofen" 
dant  and  appellant 

SpoFFoitD,  J.  The  plaintiff,  administrator  of  the  succession  of  Charhs 
Vunnth,  dccca.<5ed,  sued  the  defendant,  SchiU'iHg,  for  the  sum  of  $1000,  alleg- 
ing that  the  deceased  had  ** loaned  that  sum  to  the  said  Schilling  for  the  pur- 
pose of  aj^^isting  him  in  his  business.** 

The  defendant  answered  that  the  deceased  did  not  loan  but  gave  the  sum  in 
question  to  him,  partly  in  payment  of  an  antecedent  indebtedness  and  partly 
as  a  remunerative  donation  for  services  rendered. 

The  first  question  is,  upon  whom  does  the  burden  of  proof  rest  under  this 
state  of  the  pleadings?  Clearly  upon  the  plaintiff,  for  there  is  no  admission  in 
the  answer  that  the  defendant  ever  owed  the  plaintiff  anything.  If  the  cause 
had  been  submitted  upon  the  pleadings  alone,  the  plaintiff  must  inevitably  have 
become  non-suitod, 

In  Barry  v.  Kimhall^  10  An.  787,  we  declared  the  rule  to  be,  both  upon 
principle  and  authority,  that  a  consistent  answer,  which  does  not  admit  that 
the  defendant  ever  incurred  a  legal  liability  to  the  plaintiff,  could  not  relieve 
the  latter  from  the  necessity  of  proving  his  dem«tnd ;  but  that  an  answer  which 
admitted  the  former  existence  of  such  an  obligation,  and  averred  its  extinguish- 
ment or  di.scharge,  would  dispense  the  plaintiff  from  any  preliminary  proof  of 
the  obligation  and  impose  upon  the  defendant  the  burden  of  proving  the  mat- 
ters pleaded  in  discharge. 

The  question  then  arises,  has  the  plaintiff  proved  that  the  deceased  loaned 
$1000  to  the  defendant? 

There  is  no  written  evidence  of  such  a  contract 
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RoHBBi€KBB  FouF  witncsscs  Only  were  examined:  one  of  them  as  to  what  took  place  at 
BoHiLUHo.  the  time  of  the  alleged  loan,  two  as  to  certain  admissions  of  the  defendant,  and 
one  who  said  he  knew  nothing  about  the  matter. 

There  being  no  literal  proo^  the  testimony  of  the  single  witness  who  saw  the 
money  handed  by  the  deceased  to  the  defendant  becomes  very  important  He 
says  that  Mr.  Rohrbacl-er  was  the  only  other  person  present,  but  he  was  not 
examined.  Now  all  that  this  witness  says,  which  has  any  material  bearing,  is 
that  he  saw  Wnnsch  give  Schilling  a  bank  note  for  $1000.  They  had  a  con- 
versation at  the  time,  but  the  conversation  was  in  the  German  tongue,  and  the 
witness  did  not  understand  a  word  of  it 

The  other  two  witnesses,  who  say  anything,  say  only  that  they  heard  Mr, 
SchiUing  admit  that  he  had  received  $1000  from  Mr,  Wunseh^  but  he  did  not 
say  for  what  purpose  he  got  it  One  of  them  declares  that  he  said  he  had  paid 
bills  for  Wunsch^  and  then  the  money  that  was  left  he  paid  out  when  there  was 
a  iamily  meeting. 

Upon  this  evidence  we  are  compelled  to  decide  whether  proof  of  the  bare 
&ct  that  A.  handed  a  certain  sum  of  money  to  B.  unexplained  will  authorize 
A.  to  recover  it  back  on  the  allegation  that  it  was  a  loan. 

The  highest  authorities  have  decided  this  question  in  the  negative.  "The 
mere  delivery  of  money  by  one  to  another,  or  of  a  bank  check,  or  the  transfer 
of  stock  unexplained,  is  presumptive  evidence  of  the  payment  of  an  antecedent 
debt  and  not  of  a  loan.''     1  Green.  Ev.  §  38. 

**  Praesumitur  quisque  solvisse  quod  erat  debitum,  ac  indebitum  a  se  solutum 
asserens  probare  debet"     Voet  ad  Pandectas,  lib.  xxii,  tit  iii,  §  15. 

Again,  if  Wu7isck  handed  SchiUing  this  money,  hnowing  that  lie  did  n^t  owe 
itj  and  if  there  is  no  proof  of  his  intention,  the  presumption  of  law  is  that  it 
was  a  gift,  and  he  could  not  succeed  in  a  suit  for  its  repetition  without  disprov- 
ing the  prcsumptioa  Ita  Paulus :  "  Cujus  per  error  em  dati  repetitio  est,  ejus 
consulto  dati  donatio  est."     L.  53,  Dig.     De  regulis  et  cet 

'*Ile  who  pays  through  error  w^hat  he  does  not  owe  has  an  action  for  the  re- 
petition of  what  he  has  thus  paid,  unless  there  was  a  natural  obligation  to  make 
such  payment;  lut  he  mtist  prove  that  he  paid  through  error,  otJierwise  it  shall 
he  presumed  that  he  intended  to  give^     C.  P.  18. 

The  fatal  defect  of  the  proof  in  this  case  is,  that  the  common  intent  of  the 
parties,  when  Wunsch  handed  the  bank  note  to  Schilling,  is  left  entirely  in  the 
dark.  We  are  called  upon  to  presume  a  han,  when  the  presumption  of  the 
law^  is  that  it  was  either  a  payment  or  a  gift.  If  we  were  informed  what  was 
said  at  the  time,  we  could  then  afifix  a  legal  character  to  the  contract  from  the 
evidence.  In  the  absence  of  all  evidence,  we  are  not  permitted  to  presume  that 
a  loan  was  intended,  and  if  it  was  not,  the  plaintiff  must  fail  in  his  action. 

As  it  is  possible  that  Mr.  EohrhacJcer,  who  was  present,  may  be  able  to  state 
the  conversation  of  the  parties  at  the  time  the  money  passed  from  the  deceased 
to  the  defendant,  we  will  not  conclude  the  plaintiff  by  our  judgment 

It  is  ordered,  that  the  judgment  of  the  District  Court  be  avoided  and  reversed, 
and  that  there  be  judgment  against  the  plaintiff,  as  in  case  of  non-suit^  he  pay- 
ing costs  in  both  courts. 
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Keys,  Maltby  &  Co.  et  al.  v,  J.  C.  Riley  et  al. 

Where  property  to  under  selsure  at  the  salt  of  several  attaching  creditors,  and  Judgment  to  rendered 
fai  favor  of  the  plaintiff  in  the  prior  attachment,  the  others  have  a  right  of  appeal  from  such 
jodgment  nnder  Art.  571  of  the  Code  of  Practice,  notwithstanding  there  had  been  no  issue  Joined 
and  no  curator  ad  hoc  appointed  to  represent  the  defendant  in  the  subsequent  attachment. 

The  prescription  of  one  year,  nnder  Art.  8490  of  the  Civil  Code,  as  to  workmen,  laborers  and  ser- 
vants, only  applies  where  the  employment  has  been  by  the  day  or  by  the  month  ;  it  does  not  apply 
to  claims  for  the  value  of  work  done  by  the  Job,  and  of  materials  furnished  for  such. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
Thonuu  If  union,  for  plaintiff  and  appellee.    Mott  &  Frazer,  for  appellants. 

VooRHiES,  J.  The  steamer  Dick  Keys  and  harge  Pythias  were  seized  under 
a  writ  of  attachment  sued  out  hy  the  plaintiffs,  Key%^  Maltby  A  Co,,  against 
John  C.  Riley,  Frank  Stein  and  ThoTnas  Tnmnell.  Twenty-four  other  writs 
of  attachment  were  subsequently  sued  out  by  other  creditors  against  the  de- 
fendants, and  levied  upon  the  same  property.  There  was,  besides,  a  number  of 
oppositions  filed  by  other  creditors  in  this  suit,  in  which  privileges  on  the  pro- 
perty attached  were  claimed.  During  the  pendency  of  this  suit  the  property 
attached  ^ras  sold  by  the  Sheriff,  and  the  proceeds  thereof  ordered  to  be  dis- 
tributed in  accordance  to  a  judgment  rendered  by  the  court  below. 

Alexander  Norton  A  Co.,  John  E.  Hyd^  <t  Co.,  Edward  HoUister  and  Wm. 
K  NuraU  are  the  only  appellants  from  that  judgment 

The  record  shows  that  they  sued  out  separate  writs  of  attachment,  which 
were  levied  on  the  property  already  attached  by  the  plaintiflfe. 

A  plea  of  prescription  was  filed  by  them  as  a  bar  to  the  plaintiffs*  claim 
against  the  defendants. 

It  does  not  appear  that  issue  was  ever  joined  in  any  of  the  cases  instituted  by 
them  against  the  defendants  by  attachment,  either  by  answer  or  default,  nor 
that  a  curator  ad  hoe  was  appointed  to  represent  the  defendants  as  absentees. 
This  is  urged  as  an  objection  to  their  right  of  appeal  in  this  instance. 

In  their  petition  praying  for  the  appeal,  they  allege  that  there  is  error  to  their 
prejudice  in  the  judgment  rendered  in  this  and  other  cases  in  the  distribution 
of  the  funds  arising  from  the  sale  of  the  steamboat  Dick  Keys. 

We  think  this  is  sufficient,  under  Article  571  of  the  Code  of  Practice,  to  en- 
title them  to  the  right  of  appeal 

On  the  merits,  the  plaintifib'  demand  against  the  defendants  appears  to  us  to 
be  sufficiently  sustained  by  the  evidence. 

The  prescription  interposed  by  the  appellants  as  a  bar  to  the  plaintiffs'  claim 
against  the  defendants,  is,  in  our  opinion,  inapplicable.  It  only  applies  to  the 
wages  of  workmen,  laborers  and  servants  who  are  employed  by  the  day  or  by 
the  mon&,  and  not  to  claims  for  the  value  of  work  done  by  the  job,  and  of 
materials  furnished  for  such  work,  whether  it  be  under  a  specific  agreement,  or 
on  a  quantum  meruit     C.  C.  3499;  5  A.  571 ;  19  L.  418. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 
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Henuy  Keane  r.  W.  L.  Branden  and  Robert  Semple. 

/ 

Since  the  Statute  of  1844,  money  paid  for  usurious  interest  can  be  reclaimed  if  suit  is  brought  with- 
in one  year  after  the  payment. 

Where  an  account  has  been  rendered  and  a  balance  struck  and  acquiesced  in  by  the  debtor,  the  Im- 
puted credits  are  to  be  considered  as  payments,  but  the  credits  must  flrst  be  imputed  to  the  paj- 
ment  of  such  charges  as  the  debtor  was  legally  bound  to  pay  ami  not  to  such  as  he  was  under  no 
obligation  to  pay. 

An  aciiuiettcence  in  an  account  containing  illegal  charges,  will  not  estop  the  debtor  from  pleading 
their  illegality-the  only  effect  of  such  acknowledgment  is  to  dispense  the  creditor  from  any  affir- 
mative proof.  A  mere  charge  in  an  account  of  interest  beyond  the  legal  rate  which  has  not  beea 
acknowledged  or  acquiesced  in,  will  not  preclude  the  creiltor  from  the  recovery  of  legal  interest. 

Interest  may  be  charged  on  the  balance  of  an  account  rendered  and  acquiesced  in,  although  the  ac- 
count was  made  up  In  part  of  interest,  provided  the  interest  so  charged  was  not  usurious. 

An  agent  who  has  been  instructed  to  insure,  cannot  take  the  ri:>k  upon  himself  as  insurer ;  he  can- 
not, if  he  does,  recover  from  his  princiiml  premiums  for  insurance,  but  in  case  of  loss  he  would  be 
bound  to  indemnify  his  principal  not  as  insurer  but  on  the  ground  of  having  failed  f  comply  with 
his  instructions. 

Where  the  factor  has  made  advances  to  the  planter  from  his  own  resources,  all  charges  for  negotia- 
tions, discounts  and  commissions,  if  charged  In  addition  to  eight  per  cent,  per  annum,  are  ille- 
gal- 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
liace  d'  Foster  and  Durant  <fe  Horner ^  for  plaintiff     J,  if.    Chilton,  and 
Benjamin,  Bradford  c£'  Finney,  for  dcfendante  and  appellants. 

Lea,  J.  The  plaintiff  sues  for  an  alleged  balance  due  upon  an  account  cur- 
rent for  supplies  and  advances  made  to  the  defendants,  as  shown  by  accounts 
annexed  to  the  petition.  In  a  supplemental  petition  a  claim  is  made  for  com- 
missions upon  the  defendants*  crop,  which  the  plaintiff  alleges  he  would  have 
earned,  had  the  defendant  complied  with  his  contract  to  ship  the  same  to  him 
after  having  been  furnished  by  the  plaintiff  with  supplies  for  his  plantation, 
with  the  understanding  that  the  petitioner  should  have  the  commissions  for 
selling  the  crops. 

The  defendants  pleaded  the  general  issue,  and  further  they  alleged  that  the 
plaintiff,  being  the  factor  and  commission  merchant  of  Brandon,  received  his 
crops  in  that  capacity,  and  from  time  to  time  since  the  year  18-t7,  rendered  him 
accounts  which  they  aver  are  incorrect  and  fraudulent,  "  containing  overcharges, 
false  entries,  miscalculations  and  errors,  also  illegal  and  unauthorized  charges 
for  interest,  and  discount  for  moneys  raised  by  said  plaintiff  for  his  own  use, 
and  without  the  consent  or  authority  of  the  defendants. 

A  special  jury  of  merchants  was  empannelled  to  try  the  issues  involved  in 
the  case,  who  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $0,184  89, 
with  interest  at  five  per  cent,  per  annum  from  the  yth  of  March,  1854. 

From  a  judgment  based  upon  this  verdict,  the  defendants  have  appealed. 

On  the  trial  of  the  case  the  court  was  asked  to  instruct  the  jury  : 

1st.  That  an  agreement  to  pay  usurious  interest,  or  any  other  charges  at  a 
higher  rate  of  commission,  discount,  or  insurance,  &c.,  than  the  law  allows,  is 
a  natural  obligation,  and  money  paid  under  it  could  not  be  recovered  back,  un- 
til since  the  passage  of  the  Act  of  the  Legislature  of  this  State  in  1844,  p.  15, 
and  lltat  n«>w  under  said  Act,  money  paid,  or  accounts  acknowledged  to  be  cor- 
rect, cannot  be  reopened  and  inquired  into  by  the  party  who  pleads  vsvry,  ex- 
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cept  to  the  extent  of  oiie  year^  dating  from  the  time  such  plea  was  filed  in  court,        Kbam 
and  that  said  law  applies  equally  to  a  defendant  who  resists  payment  of  a  bal-       Bbamobh. 
ance  on  account,  as  to  a  plaintiff  who  brings  a  direct  action  to  recover  back 
any  such  charges. 

2d-  That  where  no  objections  are  made  to  the  rate  of  interest,  commissions, 
discount,  exchange,  insurance,  &c.,  for  a  long  time  after  the  account  current 
was  rendered,  and  the  balance  finally  settled,  or  acquiesced  in  by  the  debtor, 
or  planter,  he  will  be  estopped  from  objecting  to  any  usurious  charges  contained 
in  said  accounts  thus  rendered. 

3d.  That  if  the  jury  find  that  there  was,  in  the  spring  of  1853,  or  at  any 
other  time,  an  acknowledgment  oi^  and  an  acquiescence  in  the  accounts  current 
rendered  up  to  that  time ;  in  that  event,  their  inquiry  into  any  and  all  usurious 
charges  will  be  restricted  to  one  year  from  the  date  of  the  defendants^  filing 
their  answer  in  this  suit,  setting  up  usury,  &c. 

4th.  That  if  the  jury  find  from  the  evidence,  and  particularly  from  the  act 
of  sale,  that  the  "  Arcole"  plantation  was  sold  to  Colonel  Robert  Semple^  and 
that  (general  W.  L.  Brandon  managed  said  plantation  as  the  agent  of  said 
Sefnple — ^in  that  event,  any  acknowledgment  of  the  correctness  of  said  accounts 
by  Brandon,  during  the  continuance  of  his  agency,  are  binding  upon  Semple, 
his  principal. 

5th.  That  when  an  account  current,  showing  the  balance,  has  been  rendered 
and  acknowledged,  it  is  not  then  necessary  to  show  any  of  the  items  thereof. 

6th.  That  where  a  fector  renders  his  account  current  showing  a  balance  due, 
which  balance  is  made  up  in  part  by  interest  charges,  which  have  been  acqui- 
esced in,  interest  may  be  charged  on  such  balance. 

7th,  That  a  fiu:tor,  by  charging  in  his  account  current  usurious  interest,  &c., 
does  not  thereby  forfeit  his  right  to  recover  legal  interest 

8th.  That  if  the  jury  find  fix)m  the  evidence,  that  supplies  were  furnished  by 
the  plaintiff  to  defendants,  under  a  promise  or  agreement  that  the  crop  of  1853 
should  be  consigned  to  him  for  sale ;  and  that  said  crop  was  not  shipped  to 
him,  but  to  the  house  of  Payne  &  Harrison,  then  said  plaintiff  is  entitled  to 
fiill  commissions  upon  the  whole  of  said  crop. 

9th.  That  fraud  is  never  to  be  presumed,  but  must  be  proved  by  the  party 
who  alleges  it 

10th.  That  if  the  jury  should  disagree  with  counsel  for  plaintiff,  and  not  find 
a  sufficient  acknowledgment  o^  or  acquiescence  in  said  accounts  current  by 
said  defendants  or  either  of  them,  to  restrict  their  investigation  to  one  year, 
then  it  will  be  their  duty  to  correct  all  errors  against  plaintiff,  as  well  as  those 
in  his  lavor. 

The  district  Judge  charged  the  jury  on  all  the  foregoing  points  in  accordance 
with  the  prayer  of  the  plaintiff^s  counsel,  making  a  verbal  but  immaterial 
change  in  the  form  of  the  charge  on  the  first  point. 

We  think  there  was  error  in  the  charge  of  the  court  so  far  as  it  relates  to 
the  right  of  the  defendant  to  recover  the  sums  paid  for  usurious  interest,  and 
other  illegal  charges. 

Formerly,  money  paid  for  usurious  interest  could  not  be  recovered ;  but  since 
the  Statute  of  1844,  money  so  paid  can  be  reclaimed  if  suit  is  brought  for  its 
recovery  within  one  year  subsequent  to  the  date  of  the  payment ;  and  when 
once  an  account  has  Ijcen  rendered  and  the  balance  struck,  and  a<'(iuiesccd  in 
by  the  debtor,  the  imputed  credits  in  the  account  will  be  considered  as  pay- 
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Kbahi  ments ;  but  in  such  case,  the  credits  must  be  imputed,  first,  to  the  payment  of 
such  portion  of  the  charges  as  the  debtor  was  legally  bound  to  pay ;  not  to 
such,  as  he  was  under  no  obligation  to  pay,  as  for  instance  usurious  interest. 
The  prescription  for  the  recoyery  of  usurious  interest  which  has  been  paid, 
does  not  extend  to  any  other  charges  for  which  the  debtor  was  not  bound  and 
which  he  may  have  paid.  An  acquiescence  in  an  account  containing  iuah 
charges  will  not  estop  the  party  making  it  from  his  action  for  a  recovery. 

2d.  When  an  accoimt  current  showing  a  balance  has  been  rendered  and  ac- 
knowledged, the  creditor  is  dispensed  from  any  further  affirmative  proof  be- 
yond the  acknowledgment  of  the  several  items  of  the  accounts ;  but  such  ac^ 
knowledgment  is  not  conclusive,  its  effect  being  merely  to  throw  the  burthen 
of  proof  of  the  inaccuracy  of  the  account  upon  the  debtor  who  alleges  it 

8d.  A  mere  charge  in  an  account,  of  interest  beyond  the  legal  rate,  which  has 
not  been  acknowledged  or  acquiesced  in,  will  not  preclude  the  creditor  from  the 
the  recovery  of  legal  interest ;  and  where  an  account  has  been  rendered  and  a 
b.M lance  struck  which  ?i<m  been  acquiesced  in  by  the  debtor,  interest  may  be 
charged  subsequently  on  such'balance,  though  formed  in  part  of  anterior  in- 
terest, provided  such  anterior  interest  be  not  usurious. 

Our  attention  has  also  been  caDed  to  the  bills  of  exception  taken  to  the 
charge  of  the  court  to  the  jury,  as  given  upon  the  request  of  {he  defendants' 
counsel. 

The  counsel  of  defendants  asked  the  court  to  charge  as  follows : 

1st  If  the  jury  believe  from  the  evidence  before  them,  that  no  insurance 
was  actually  paid  by  the  plaintiff,  as  charged  in  the  accounts  on  file,  but  that 
the  plaintiff  assumed  the  risk  of  insurance  himself,  and  charged  for  the  risk  so 
assumed,  then  all  the  charges  for  insurance  so  made  are  illegal  and  must  be 
stricken  from  the  accounts  on  file,  unless  the  jury  find  that  the  plaintiff  as- 
sumed the  risk  of  insurance,  and  charged  for  the  risk  so  assumed  with  the 
knowledge  of  and  by  agreement  with  the  defendants. 

2d.  That  if  the  jury  believe  from  the  evidence  on  file  that  the  negotiations 
charged  in  the  accounts  on  file  were  not  actually  made,  but  that  the  funds  ad- 
vanced to  the  defendants  were  raised  by  the  plaintiff  from  his  own  resources, 
then  that  all  charges  of  commission,  discount,  &c.,  for  such  negotiations  are  il- 
legal and  must  be  disallowed. 

3d.  That  all  charges  for  the  commission  upon  funds  advanced  by  the  plain- 
tiff are  illegal  and  must  be  disallowed,  if  claimed  and  charged  in  addition  to  in- 
terest at  the  rate  of  eight  per  cent  per  annum. 

4th-  That  the  rate  of  legal  interest  is  five  per  cent  per  annum.  That  the 
highest  rate  of  conventional  interest  is  eight  per  cent  per  annum.  That  con- 
ventional interest  cannot  be  charged  in  any  case  without  an  agreement  in 
writing  to  authorize  it ;  and  that  no  greater  compensation  for  the  use  of  money 
than  eight  per  cent  per  annum,  can  be  lawfully  charged  in  any  case,  whether 
disguised  as  commissions  for  advancing,  commissions  for  negotiating,  discount 
upon  exchange  or  otherwise. 

6th.  That  if  an  account  current  contain  charges  for  interest  beyond  the  blu- 
est conventional  rate  of  eight  per  cent  per  annum,  whether  disguised  as  com- 
missions for  advancing,  commissions  for  negotiating,  discount  upon  exchange  or 
otherwise,  or  if  the  said  account  current  contains  any  other  illegal  charges,  and 
the  account  current  is  closed  by  striking  a  balance  and  bringing  down  the  bal- 
ance to  the  debit  of  the  account,  but  without  any  special  imputation  of  the 
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credits  in  the  account  to  any  particular  items  of  debit,  then  the  credits  must        Kmxn 
be  imputed  to  the  sums  legally  due,  and  not  to  the  illegal  charges  for  interest       BEiMDn. 
or  otherwise — and  that  all  the  illegal  charges  aforesaid  must  be  treated  by  the 
jury  as  contained  in  the  balance  so  brought  down. 

6th.  That  if  an  account  current  showing  a  balance  due  to  the  plaintiff,  but 
which  balance  results  fipom  illegal  charges  for  interest  or  otherwise,  be  trans- 
mitted to  the  debtor  and  received  without  objection,  yet  that  such  acquiescence  • 
and  consent  to  the  account  cannot  preclude  the  debtor  from  subsequently  con- 
testing it. 

7th.  That  if  there  has  been  fraud  or  undue  concealment  amounting  to  fraud 
practiced  by  a  &ctor  in  his  account  current  or  in  his  dealings  with  a  planter, 
for  one  or  more  years,  prescription  cannot  be  pleaded  or  set  up  in  bar  to  the 
planter^B  right  to  inquire  into  and  demand  a  correction  and  relief  from  such 
fraud,  except  fit>m  the  date  of  the  discovery  of  such  fraud  by  the  planter. 

8th.  That  if  there  are  gross  errors  in  fiict,  or  mistakes  as  to  the  legal  rights 
of  the  parties  in  accounts  between  fiictor  and  planter,  the  planter  will  not  be 
barred  by  acquiescence  or  lapse  of  time  from  inquiring  into  and  correction  of 
said  errors  and  mistakes,  except  fit>m  the  date  of  the  discovery  by  the  planter 
of  such  gross  error  or  mistake. 

9th.  That  if  the  jury  are  of  opinion  from  the  evidence  on  file  that  the  de- 
fendants had  just  cause  for  withdrawing  his  business  from  the  plaintiff,  then 
he,  the  plaintifiE^  is  not  entitled  for  commissions  on  the  crop  of  1853. 

10th-  That  the  jury  are  at  liberty  to  give  a  general  verdict  by  pronouncing 
on  the  law  and  the  facts,  in  the  case  submitted  to  them. 

We  think  there  was  no  error  in  the  charge  which  the  court  was  called  upon 
to  give  to  the  jury,  except  as  respects  the  fifth  item,  which  should  have  been  in 
some  respects  modified.  The  court  refused  to  charge  as  requested  upon  the 
first,  fourth  and  sixth  points  specified. 

1st  An  agent  who  Ls  instructed  to  insure  cannot  take  the  risk  upon  himself 
as  an  insurer,  without  the  previous  consent  of  his  principal.  He  cannot  con- 
tract with  himself,  and  if  he  could,  the  rule  is  as  consonant  with  public  policy 
as  with  a  sound  morality,  that  he  should  not  be  permitted  to  do  so.  He  can- 
not, therefore,  recover  the  premiums  for  insurance  w^hich  he  has  charged,  for 
there  has  been  no  contract  of  insurance ;  but  in  case  of  loss,  he  would  not  the 
less  have  been  bound  to  indemnify  his  principal,  not  as  an  insurer,  but  as  an 
agent  who  had  fiiiled  to  comply  with  his  instructions. 

2d.  Omventional  interest  cannot  be  charged  without  an  agreement  in  writ- 
ing to  authorize  it,  and  by  no  evasion  in  the  form  of  the  contract,  can  the  cre- 
ditor lawfiilly  obtain  more  than  eight  per  cent  for  the  use  of  his  money. 

3d.  We  have  already  considered  the  question  presented  in  the  sixth  point 
upon  which  the  court  was  requested  to  instruct  the  jury. 

Upon  the  question  of  imputation  of  payments  we  have  already  stated,  that 
where  an  account  had  been  presented,  and  a  balance  struck,  which  had  been 
acquiesced  in  by  the  debtor,  that  the  imputed  credits  in  the  account  would  be 
considered  as  payments ;  but  in  the  absence  of  any  special  imputation  of  the 
credits  to  any  particular  items  of  debit,  they  were  to  be  imputed,  firsts  to  the 
payment  of  such  portion  of  the  charges  as  the  debtor  was  legally  bound  to  pay, 
and  not  to  such  as  he  was  not  bound  to  pay ;  but  should  the  payments,  or 
the  amount  imputed  as  such,  be  in  excess  of  the  amount  actually  due,  the  sur- 
plus, under  such  circumstances,  may  fairly  be  considered  as  imputed  to  the 
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KiAMB  usurious  interest,  or  other  ille<2:al  charges  specified  in  the  account ;  and  after 
Bhandbji.  such  imputation  shall  have  been  made,  we  think  so  far  as  relates  to  the  recove- 
ry of  the  usurious  interest  thus  paid,  that  the  prescription  of  one  year  would 
be  applicable. 

We  think  that  a  restatement  of  the  seyeral  accounts  rendered  by  the  plain- 
t'ff  in  accordance  with  the  foregoing  principles,  would  make  a  material  change 
in  the  result  The  district  Judge  was  of  the  opinion  that  substantial  justice 
had  been  done  by  the  verdict  of  the  jury ;  but  we  must  presume  that  the  jury- 
acted  upon  the  instructions  of  the  court,  and  that  had  the  instructions  been 
different,  there  would  have  been  a  corresponding  difference  in  the  verdict  of 
the  jury. 

If  the  record  were  complete,  we  might  refer  the  accounts  to  an  auditor  to  be 
restated  in  accordance  with  the  foregoing  views,  but  portions  of  the  record  are 
wanting,  which  can  only  be  supplied  by  evidence  offered  on  a  new  trial,  and 
though  such  portions  may  have  no  very  important  bearing  upon  the  merits  of 
the  case,  we  think  it  unsafe,  under  the  circumstances,  to  adjudicate  upon  an 
incomplete  record. 

It  is  proper  to  add,  that  we  think  the  bill  of  exceptions  to  the  admission  of 
the  account  marked  (W.  X)  was  well  taken.  There  should  have  been  other 
evidence,  besides  the  affidavit  of  the  plaintiff,  that  the  original  account  had  been 
transmitted  to  the  defendants  ;  and  that  the  copy  offered  in  evidence  was  a  cor- 
rect copy  of  said  original.  Under  the  circumstances,  the  affidavit  did  not  fur- 
nish a  sufficient  basis  for  the  introduction  of  the  copy  in  evidence. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed,  and  that  the  case 
be  remanded  for  further  proceedings  to  be  had  in  accordance  with  the  princi- 
ples announced  in  this  opinion,  and  in  other  respects  according  to  law.  It  is 
further  ordered,  that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 

Merrick,  G.  J.,  took  no  part  in  the  decision  of  this  case. 


12 
120 


Succession  of  Wiluam  D.  Smith. 

Where  the  defence  set  up  to  a  recovery  upon  a  contract  is  the  insanity  of  the  obligor,  it  must  be 
fihown  that  the  mental  derangement  was  notorious  when  the  contract  was  entered  into,  where  there 
had  been  no  interdiction  of  the  party  sought  to  i>e  charged.    C.  C,  17S1. 

APPEAL  from  the  Second  District  Court  of  Xew  Orleans,  Morgan^  J. 
W.   H.  Hunty  for  executrix  and  appellant      /.    W,  Dnn4;an^  Horner^ 
Eggleston  and  McConnell^  for  opponents  and  appellees. 

Buchanan,  J.  Various  persons  claim  to  be  creditors  of  this  succession, 
whose  claims  are  not  recognized  by  the  executrix  as  just  Their  oppositions 
to  a  provisional  account  of  administration  having  been  sustained  by  the 
District  Court,  the  executrix  has  appealed  in  relation  to  two  of  the  claims  thus 
allowed. 

Ist  Battersly  and  Watson  claim  $7774  56,  amount  (including  costs  of  pro- 
test) of  a  bond  subscribed  by  the  deceased  William  B,  Smith  at  Liverpool,  on 
the  10th  August,  1864.  This  claim  is  evidenced  by  the  production  of  the  bond, 
the  signature  of  which  is  not  disputed,  and  by  correspondence  of  Smith. 
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2d  Syhrandt  and  Necim  claim  $437  83  by  book  account  against  one  Odle,    Buccmbiom  or 
which  the  deceased  Smith  assumed  and  promised  to  pay — as  proved  by  two 
witnesses,  Jlophina  and  Andretts. 

The  defence  set  up  by  the  executrix  is  insanity  of  Smith.  But  the  evidence 
does  not  make  out  this  defence.  It  is  clear  that  the  mental  derangement  which 
some  of  the  witnesses  attribute  to  him  was  not  notorious,  as  required  by^^iie 
3d  rule  of  Article  1781  of  the  Code,  in  cases  where  there  has  been  no  interdic- 
tion. Neither  is  it  shown  that  the  persons  who  contracted  with  Smith  were 
aware  of  a  derangement  of  his  intelects  when  they  so  contracted. 

The  contracts  in  themselves  contain  no  indication  of  insanity  on  the  part  of 
Smith.  That  of  Battersly  and  Watson^  at  leasts  was  much  more  than  thirty 
days  previous  to  the  death  of  Smithy  and  no  application  was  ever  made  for 
Smith's  interdiction.     C.  C,  Art  896;  Art  1781,  rules  5  and  C. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  the  District  Court 
be  afSrmed,  with  costs. 


P.  E.  Traotour  v.  B.  Fallon  et  als. 

The  defendants  were  appointed  a  "  Permanent  Committee  **  to  forward  a  sdieme  proposed  at  a 
paUle  meeting  of  the  citfacens  of  New  Orleans,  of  establishing  a  railway  across  the  Isthmus  of 
Tebuantepee,  and  in  that  capacity  contracted  with  the  plaintiff.  It  was  held  that  the  burden  af 
proof,  as  to  the  terms  of  the  contract,  rested  upon  the  plaintiff,  and  that  to  hold  the  defendants 
liable,  be  must  show  that  he  contracted  with  them  personally,  or  that  they  misled  him  by  assuming 
to  act  for  others  without  sufficient  authority. 

la  cases  of  this  character,  the  controlling  question  is,  whom  did  the  employee  trust?  If  no  artifice 
or  deception  was  used  in  making  the  contract,  and  the  employee  knew  Uie  capacity  in  which  his 
immediate  employer  acted  and  looked  to  a  special  fund  or  to  a  prqjected  company  to  reward  him, 
he  cannot  h<rid  the  honest  agent  personally  liable. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J.     Tried 
by  a  jury.     J.  Seghen,  J.  L.  Tmot  and  W.  D.  Hmnen^  for  plaintiff  and 
appellant     /.  P.  Benjamin^  for  defendants. 

.  Spofford,  J.  In  the  fall  of  1849,  the  attention  of  this  section  of  the  United 
States,  and  especially  of  the  city  of  New  Orleans,  was  directed  to  the  project 
of  establishing  a  communication  between  the  Atlantic  States  and  our  new  pos- 
sessions on  the  Pacific  coast,  by  means  of  a  railway  across  the  Isthmus  of 
Tehuantepec.  A  privilege  conceded  by  the  Government  of  Mexico  to  Sefwr 
Don  Jose  de  Garay^  was  supposed  by  many  to  afford  greater  facilities  for  the 
contemplated  work  than  could  be  obtained  in  any  other  mode. 

A  public  meeting  of  the  citizens  of  New  Orleans  was  held  to  devise  ways 
and  means  for  furthering  this  project,  which  was  supposed  to  promise  great 
advantages  to  the  city,  by  bringing  to  it  a  new  tide  of  commerce  and  travel 
The  meeting  appointed  a  ^*  Permanent  Committee  '^  of  twenty-one  citizens  of 
New  Orleans  to  take  charge  of  the  business  and  to  forward  the  scheme. 

This  committee  held  fi*equent  meetings,  of  which  they  kept  a  record  open  to 
public  inspection ;  entered  into  correspondence  with  parties  interested  in  the 
Gsray  grant,  and  procured  subscriptions  to  defi*ay  preliminary  expenses  incurred 
fin*  the  purpose  of  informing  themselves  and  the  public  as  to  the  advantages  of 
the  proposed  line  of  transit 
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TBiSTouB  Their  own  services  appear  to  have  been  gratuitously  given,  and  the  object  of 

Palloj.  their  appointment  by  the  citizens,  as  interpreted  by  the  whole  course  of  their 
procedure,  was  to  awaken  interest  in  the  subject  of  a  Tehuantepec  railroad,  to 
demonstrate  its  facility,  to  procure  the  advantages  of  the  Garay  grant  for  New 
Orleans,  and  to  lead  to  the  organization  of  a  company  in  Louisiana,  which, 
availing  itself  of  the  privileges  of  the  grant  for  which  negotiations  were  to  be 
made,  should  finally  achieve  the  great  enterprise  of  connecting  the  two  oceans 
by  this  route. 

It  appears  by  the  journal  of  the  Permanent  Committee  that,  early  in  1850, 
they  succeeded  in  making  a  conditional  arrangement  with  Mr.  P,  A,  Hargous^ 
of  New  York,  (who  had  become  the  assignee  of  the  Garay  grant,)  by  which 
the  latter  agreed  to  transfer  the  grant  with  all  its  privileges  to  a  few  citizens  of 
New  Orleans,  to  be  by  them  held  in  trust  for  a  company  to  be  organized  as 
soon  as  it  should  become  practicable,  with  a  capital  of  nine  millions  of  dollars, 
one-third  of  which  was  to  belong  to  Mr,  Hargou^  as  the  consideration  of  the 
transfer ;  two  years  were  given  from  the  date  of  the  agreement,  within  which 
the  railroad  company  was  to  be  organized,  and  in  de&ult  of  such  organiza- 
tion, the  grant  was  to  revert  to  HargouR. 

A  sub-committee  called  the  "  Managing  Committee,"  was  appointed  by  the 
"  Permanent  Committee,"  who  constantly  reported  to  the  latter  their  proceed- 
ings for  approval. 

Early  in  1850,  steps  were  also  taken  by  the  Permanent  Committee  to  have  an 
authentic  survey  of  the  Isthmus  of  Tehuantepec  made  with  reference  to  the 
future  location  of  a  railroad.  The  committee  were  anxious  to  procure  a  govern- 
ment engineer  of  general  reputation  to  take  charge  of  this  survey,  in  order  to 
inspire  confidence  in  his  report  At  length,  they  succeeded  in  securing  a  pro- 
mise of  the  services  of  Major  Barnard^  of  the  United  States  Engineer  Corps. 
His  mission  was  to  make  a  thorough  survey  of  the  whole  route,  and  he  was  to 
be  provided  with  the  requisite  assistance  and  materials ;  but  his  departure  was 
postponed  to  the  end  of  the  rainy  season  in  the  fall. 

Meanwhile,  it  was  proposed  to  employ  the  plaintiff  Tra»tour^  an  engineer  by 
profession,  to  make  a  preliminary  survey  for  certain  special  objects.  Trcwtour 
had  previously  been  upon  the  Isthmus  and  had  prepared  certain  maps  which, 
at  their  instance,  he  exhibited  and  explained  before  the  Permanent  Committee. 
Being  a  resident  of  New  Orleans,  he  had  also,  at  the  solicitation  of  the  Perma- 
nent Committee,  been  appointed  by  the  Governor  of  Louisiana  a  delegate  to  a 
general  convention  held  in  the  spring  of  1850  at  Memphis  to  promote  the  cause 
of  internal  improvement*^,  with  reference  to  a  more  complete  intercourse  with 
our  possessions  on  the  Pacific — an  appointment  which  he  accepted. 

The  only  contemporaneous  evidence  of  the  engagement  of  the  committee 
with  Trastour^  is  contained  in  the  following  minutes  of  their  proceedings,  at  a 
meeting  held  upon  the  6th  June,  1850. 

"J/r.  Benjamin  communicated  the  object  of  the  calling  of  this  meeting, 
which  was  to  report  that  the  Managing  Committee,  of  which  he  is  Chairman, 
had  concluded  that  it  would  be  interesting  and  highly  advantageous  to  send  a 
mission  immediately  to  the  Isthmus  to  obtain  all  information  about  the  Pacific 
coa.st,  the  point  most  disattended  and  hardly  commented  upon  in  the  surveys, 
memoirs  and  sources  of  information  that  have  been  attainable,  and  yet  a  point 
most  neccssar}'^  to  be  known  for  the  prosecution  of  the  undertaking.  Mr.  Ben- 
jamin represented  that  the  acquisition  of  this  knowledge  would  be  very  valua- 
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hie  before  expediting  or  organizing  a  survey  for  fuller  service,  or  taking  any       t«ibtoue 
other  material  action  in  the  matter.     Also,  that  Mr.  Trastour  had  engaged  to        p^J^, 
accomplish  the  desired  object,  making  all  arrangements  himself  and  at  a  cost 
of  about  $5000,  to  the  committee,  and  four  months  time. 

*'  On  this  point  being  referred  by  the  Chairman  to  the  committee,  it  was 
unanimously  decided  that  Mr,  Trastour  should  be  engaged  for  the  service  pro- 
fessed by  him,  and  that  the  funds  raised  by  subscription  among  our  citizens, 
and  existing  in  the  Treasurer's  hands,  should  be  applied  for  that  purpose. 

"  Mr.  Benjamin  further  stated  that  Mr.  Trmtour  had  informed  him  of  the 
desire  of  Dr.  Kotaleski,  a  scientific  and  worthy  gentleman,  well  known  to  Mr. 
Tra»tour^  to  accompany  the  latter  in  his  expedition,  provided  expenses  only 
were  defrayed  by  him,  and  estimating  them  at  $300  to  $500. 

*^  The  Chairman  having  asked  the  sense  of  the  committee,  consent  was  un- 
animously given,  with  full  consideration  of  the  advantages  that  might  be 
obtaiDed  by  the  accompaniment  of  th^e  Doctor  to  the  expedition  of  Mr.  7Va»- 
toury 

By  the  report  of  the  Treasurer  of  the  committee,  of  date  15th  October,  1850, 
it  appears  that,  out  of  $9455  subscribed  by  liberal  individuals  as  a  prelimi- 
nary fund  to  forward  the  purposes  for  which  the  citizens  of  New  Orleans  had 
appointed  this  committee,  $5000  had  been  paid  to  Trastour,  $500  to  his  wife 
and  $300  to  Dr.  Kavalt»kL 

To  pay  for  the  expenses  of  Major  BamarcTs  survey,  which  was  to  be  more 
costly  and  complete,  a  projet  of  an  organization  in  the  form  of  a  company,  as 
agreed  upon  with  HargovA,  was,  at  a  later  day,  drawn  up ;  and  the  subscribers 
to  its  stock  entered  into  the  express  stipulation  to  pay  in  cash  five  dollars  per 
share  at  the  time  of  their  subscription,  the  money  to  be  devoted  to  the  purposes 
of  Mc^OT  Bama/r^»  expedition. 

Meanwhile,  on  the  13th  June,  1850,  Trastour  had  departed  fi'om  New  Orleans 
to  make  his  preliminary  survey  of  the  Isthmus.  He  was  gone  nearly  twelve 
months,  instead  of  four,  and  expended  an  amount  considerably  above  that  ex-  « 
pressed  in  the  conditions  of  his  undertaking,  as  recorded  in  the  minutes  of  the 
Permanent  Committee.  This  occasioned  trouble  to  the  committee,  who  com- 
plained to  Tragtaur,  but  at  the  same  time  they  acknowledged  the  very  merito- 
rious nature  of  his  services,  and  gave  directions  to  Major  Barnard  who  went 
out  in  the  winter  of  1850,  to  assume  his  contracts  so  far  as  practicable,  and  to 
relieve  him  firom  the  embarrassments  occasioned  by  his  having  gone  in  debt  be- 
yond the  fimds  placed  at  his  disposal.  He  was  also  offered  a  place  in  the  com- 
mittee's service,  under  Major  Barnard,  which  he  seems  to  have  declined,  pre- 
ferring to  return  v^tJi  the  notes  and  materials  provided  in  his  explorations,  in 
order  to  construct  the  requisite  maps  and  charts  in  New  Orleans.  His  princi- 
pal services  upon  the  Isthmus  consisted  in  the  soundings  of  the  Boca  Barra,  in 
asoertainii^  that  La  Ventosa,  on  the  Pacific  coast,  was  a  safe  and  commodious 
port,  and  in  surveying  that  coast  from  the  Boca  Barra  to  the  village  of  Huame- 
lulo. 

In  his  journey  he  was  exposed  to  many  hardships,  and  he  displayed  through- 
out great  fortitude,  perseverance  and  scientific  skill. 

Immediately  upon  his  return  to  New  Orleans,  he  commenced  the  necessary 
work  upon  his  maps  and  charts,  and  the  expenses  of  a.ssistants,  as  well  as  an 
office  for  the  piurpose,  were,  from  time  to  time,  advanced  by  the  committee  out 
of  funds  received  by  them  in  their  official  capacity. 
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TRASTOum  Major  Barnard  and  his  party  had  not  completed  their  survey  when  the 

FiLLOH.       Mexican  Government,  having  taken  an  unexpected  step  in  opposition  to  the 
validity  of  the  Garay  grant,  drove  them  from  the  Isthmus. 

A  diplomatic  correspondence  between  the  Governments  of  Mexico  and  of  the 
U.  States  ensued,  the  committee  still  having  hopes  that  the  Garay  grant  would 
be  finally  sustained,  until  late  in  1852,  when  every  prospect  of  prosecuting  the 
original  scheme  of  a  railroad  under  the  grant  appears  to  have  fiiiled,  and  they 
abandoned  it  to  Hargous^  and  turned  their  attention  to  the  subject  of  procuring 
an  indemnity  from  the  Mexican  Government  for  past  outlays  by  the  citizens  of 
New  Orleans.  In  this  also  they  failed  In  August,  1862,  Mr.  Trastour  was 
notified  that  as  the  proposed  Tehuantepeo  Company  had  been  subjected  en- 
tirely to  political  negociations,  the  issue  of  which  it  was  necessary  to  wait,  and 
as  the  funds  were  exhausted,  he  must  suspend  work  in  the  service  of  the 
committee. 

In  March,  1854,  Trastour  brought  the  present  suit  against  the  members  of 
the  Permanent  Committee  and  their  Secretary  B.  Fallon  personally,  claiming 
of  them  i?i  solido  $116,546  72,  as  a  balance  due  for  his  services  aforesaid 

The  case  of  Fallon  was  tried  first  and  separately  before  a  jury.     It  resulted 
^  in  a  verdict  and  judgment  in  his  favor,  and  the  plaintiff  waiving  the  jury  as  to 

the  other  defendants,  there  was  judgment  in  their  favor,  and  the  plaintiff  has 
appealed  from  both  judgments. 

He  declared  upon  an  express  contract,  but  he  seeks  to  recover  upon  a  quaai- 
turn  meruit 

The  burden  of  proof,  as  to  the  terms  of  the  contract,  is  upon  the  plaintiff 
To  hold  the  defendants  liable,  he  must  show  that  he  contracted  with  them  per- 
sonally, or  that  they  misled  him  by  assuming  to  act  for  others  without  suffid^it 
authority. 

We  find  no  evidence  whatever  of  an  engagement  on  the  part  of  the  defen- 
dants in  their  personal  capacities,  to  pay  the  plaintiff  anything.    Indeed,  the 
«  argument  of  his  counsel  seems  to  w^aive  this  point  and  to  rest  wholly  upon  the 
assumption  that  their  personal  liability  flows  as  a  legal  consequence  from  their 
having  assumed  to  act  for  an  irresponsible  principal. 

The  extract  we  have  already  made  from  the  minutes  of  the  Permanent  Com- 
mittee, is  the  written  evidence  of  their  original  contract  introduced  by  Trastour 
himself.  This  repels  every  inference  of  a  personal  obligation  assumed  by  the 
members  of  the  committee.  It  recites  the  estimated  cost  of  the  work  for  which 
Trastour  was  employed,  and  designates  the  special  fund  which  was  to  meet  the 
cost.  If  the  committee  had  appropriated  that  fund  otherwise,  they  would  then 
have  become  liable  themselves  to  Trastour  for  the  amount  thus  diverted  from 
his  use.  But  they  did  more  for  him  than  they  engaged  to  do.  He  not  only 
received  the  fund  on  hand  at  the  time  of  his  engagement,  but  he  and  his  em- 
ployes were  paid  large  sums  besides,  collected  from  other  subscriptions.  Be- 
tween May,  1850,  and  August,  1852,  his  own  account  shows  that  he  received 
$15,578  85.  He  states  that  of  this  sum  he  disbursed  for  necessary  expenses 
$12,615  55,  and  used  privately  only  $2,968  28. 

But  the  question  is  not  whether  the  plaintiff's  time  and  services  were  worth 
a  more  liberal  compensation,  but  whether  the  committee  have  complied  with 
the  contract  they  made  with  hinu 

After  judgment  in  the  court  below,  upon  a  motion  for  a  new  trial,  the  plain- 
tiff seems  to  have  taken  a  position  somewhat  inconsistent  with  his  petition,  to 
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wit:  that  be  made  two  distinct  contracts  at  different  times  with  the  defendants,  Tiawoob 
one  to  sarrej  the  Isthmus,  and  another  to  supply  the  maps  and  charts.  But  Paixov. 
his  petition  refers  to  but  one  contract,  and  speaks  of  the  maps  and  charts  as 
necessarj  to  show  the  result  of  the  survey.  And  his  allegation  is  that  the 
conomittee  agreed  not  only  to  definy  the  expenses  of  the  survey  and  supply  his 
&mily  with  $100  per  month  while  he  was  engaged  in  it,  but  to  pay  him  besides 
for  the  survey  and  the  charts  necessary  to  embody  its  results,  **  such  sums  as 
they  should  be  liberally  worth,  and  also  what  should  be  a  very  high  and  extra- 
ordinary reward  if  he  should  succeed  in  discovering  a  good  harbor  for  the  ter- 
minus on  the  Pacific  coast" 

It  is  as  to  this  latter  portion  of  the  alleged  contract,  the  liberal  compensation 
promised  by  the  committee  individually,  and  the  extraordinary  reward  for  dis- 
covering the  port,  that  the  evidence  is  entirely  lacking. 

Does  the  law  imply  such  a  promise  from  the  contract  which  is  proved  ? 

That  the  plaintiff  hoped  to  get  a  liberal  reward  in  case  of  his  own  success, 
and  that  he  would  have  obtained  it  if  the  grant  had  been  sustained  and  the 
ooDtemplated  company  successfully  organized  under  it,  we  think  is  extremely 
probable  But  he  would  have  obtained  it  fix>m  the  company  so  organized,  not 
from  the  committee  individually.  Did  the  committee  deceive  or  mislead  him  ? 
We  see  no  evidence  of  it 

All  their  proceedings  were  public  and  notorious.  The  representative  capacity 
in  which  they  acted  was  known  to  the  plaintiff.  Notwithstanding  they  were, 
individually,  men  of  wealth,  the  plaintiff  never  seems  to  have  applied  to  one  of 
them  to  pay  any  portion  of  the  claims  out  of  his  own  pocket  If  they  had 
been  contracting  on  their  own  adiount  the  "high  and  extraordinary  reward" 
in  case  of  his  success,  would  have  been  stipulated  at  a  fixed  sum  in  the  ordinary 
course  oi  business  dealings.  The  fi&ct  that  it  was  left  open  in  this  loose  manner 
shows  that  they  were  not  binding  themselves,  but  that  the  plaintiff  was  looking 
to  the  generosity  of  a  future  company,  which  every  one  was  confident  would  be 
formed,  but  for  which  the  committee  could  not  promise  His  whole  intercourse 
with  the  committee  confirms  this  view.  >Ve  think  it  results  from  the  evidence 
that  he  always  looked  to  the  fund  and  to  the  liberality  of  the  future  company 
to  be  benefited  by  his  services,  and  that  he  never  looked  to  the  individual 
members  of  the  committee  until  the  whole  scheme  had  exploded. 

And  in  cases  of  this  character,  the  controlling  question  is,  whom  did  the  em- 
plcye  trust?  See  Story's  Agency,  §  288.  If  no  artifice  or  deception  was  used 
in  making  the  contract,  and  the  employe  knew  the  capacity  in  which  his  imme- 
diate employers  acted,  and  looked  to  a  special  fund  or  to  a  projected  company 
to  reward  him,  he  cannot  hold  the  honest  agent  personally  liable.  The  minutes 
of  the  Permanent  Committee,  and  the  letters  of  the  defendants  Falhn  and  Ben- 
jamin^ relied  upon  by  the  plaintiff  as  proofe  of  his  contract,  all  show  that  he 
had  no  right  to  look  to  the  members  of  the  committee  personally  for  a  reward 
His  own  letters  advance  no  such  pretension,  even  at  a  time  when  he  had  gone 
in  debt  beyond  the  sum  appropriated  to  him,  and  he  was  most  pressed  for 
money.  And  the  hopes  held  out  to  him  occasionally  by  Fallon  and  Benjamin^ 
as  testified  to  by  some  of  his  witnesses,  are  evidently  predicated  upon  the  pre- 
sumed success  of  the  project  of  a  company,  or  at  least  upon  the  expectation 
that  an  indemnity  would  be  procured  by  our  Government  ftoxsL  the  Oovemment 
of  Mexico,  for  what  was  supposed  by  the  committee  to  be  a  breach  of  national 
fiiith  and  a  violation  of  vested  rights ;  and  that  some  portion  of  this  indemnity 
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TBA8T0VE      would  be  appropriated  to  the  plaintiff  as  a  recompense  for  his  skill  and  enter- 
jAuxm,       prise  devoted  to  the  furtherance  of  a  brilliant  but  unsuccessful  project 

Leaving  out  of  view  the  testimony  of  Fallan,  to  the  admission  of  which  a 
bill  of  exceptions  was  reserved  by  the  plaintiff,  we  do  not  find  that  a  case  of 
personal  liability  is  made  out  against  any  of  the  defendants.  Upon  the  compe- 
tency of  Fallon  to  testify  for  the  other  defendants,  after  a  verdict  in  his  own 
favor,  we  need  not  express  an  opinion. 
The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 


E.  R.  Dklogny  f.  J.  S.  David. 

Where  real  property  is  sold  by  written  title,  It  la  to  the  written  will  of  the  parttes  at  the  time  of  tb« 
sale  that  we  must  refer,  to  aHcertain  the  object  sold  *,  we  are  not  permitted  to  defeat  the  plain  and 
ordinary  meaning  of  their  language  by  theories  deduced  from  a  presumed  inadequacy  of  price  or 
a  comparison  of  the  business  talents  of  the  vendor  and  vendee,  even  supposing  such  matters  to  be 
properly  in  evidence. 

Where  a  particular  claim  comes  precisely  within  the  written  description  of  the  olject  sold,  the  ven- 
dor is  estopped  by  the  very  distinct  terms  of  his  act  of  sate  f^om  saying  he  never  meant  to  sell 
that  claim,  and  the  writing  is  conclusive  upon  the  parties  unless  impeached  for  fraud. 

MxBBiCK,  C.  J.,  dissenting.  The  ol^ect  of  construction  of  an  instrument  is  to  ascertain  the  Inten- 
tion of  the  parties.  That  intention,  when  ascertained,  ia  the  act  itself;  the  notarial  instrument  U 
but  the  evidence  of  it. 

One  of  the  first  rules  of  construction  is  that  the  instrument  must  be  understood  according  to  the 
subject  matter  of  the  contract,  wrbo  debeat  imUttigiy  aecundftm  mib^eetom  maUriam. 

It  Is  the  common  intent  of  the  parties— that  is  the  intent  of  aU  the  parties  that  is  to  be  songfat ;  for  If 
there  was  a  dillerence  in  this  intent,  there  was  no  common  consent  and  consequently  no  contract. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
S.   L.  John9on^  for  plaintiff  and  appellant      Benjamin,   Bradford  4b 
Finney,  for  defendant. 

Spofford,  J.  The  plaintiff  and  the  wife  of  the  defendant  succeeded  to  all 
the  property,  movable  and  immovable,  composing  the  community  between  the 
flEither  and  mother.  The  property  remained  in  a  state  of  indivision  for  many 
years.  Afterwards,  on  the  18th  February,  1837,  the  plaintiff  made  a  notarial 
act  of  sale  to  the  defendant,  John  S.  David,  (whose  wife  had  meanwhile  died,) 
of  his  undivided  half  of  the  property  of  the  succession,  situated  in  the  faubourg 
Lacourse,  lor  the  sum  of  $15,000.  The  body  of  the  act  of  sale  specified  nine 
distinct  parcels  of  ground  in  the  faubourg  Lacourse  as  the  objects  of  sale,  but 
before  the  act  was  closed  the  vendor  added  the  following  clause  in  explanation 
of  his  intent,  upon  the  interpretation  of  which  this  cause  must  turn. 

"Avant  la  signature  du  present  acte,  le  dit  sieur  Edouard  Robin  Dehgny 
a  declar6  que  son  intention  a  ^te  et  est  encore  de  vendre  au  dit  sieur  John  8, 
David,  par  les  presentes,  tons  les  droits  qu'il  a  ou  pent  avoir  «t/r  totitea  etp^ees 
de  lots  de  terre  au  faubourg  Lacourse,  et  lui  appartenant  du  meme  chef  qus 
eeux  dont  il  est  question  dans  le  corps  de  cet  acte,  a  Texception  cependant  de 
ceux  quMl  a  ou  pent  avoir  conjointement  avec  les  h^ritiers  da  sa  d^funte  soeur, 
sur  la  batture  du  dit  faubourg  Lacourse  et  dont  il  reserve  sa  part." 

Amongst  the  property  belonging  to  the  community  between  Robin  Delogny 
p^re  and  his  wife,  to  which  the  plaintiff  and  the  defendant's  deceased  wife,  sue- 
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ceeded,  were  portions  of  two  rectangular  spaces  in  the  squares  known  as  "la  DtLoaw 
place  de  TAnnonciation"  and  "la  place  du  March6,"  a  portion  of  both  of  those  Datid. 
squares  being  within  the  faubourg  Lacourse. 

In  1807  or  1808  Delogny  pere,  owner  of  faubourg  Lacourse,  and  Litaudais, 
owner  of  &ubourg  Annonciation,  had  caused  a  planio  be  made  laying  off  these 
&ubourgs  into  squares,  lots  and  streets,  upon  which  these  places  figured  with 
the  designations  before  mentioned,  as  may  be  seen  in  part  by  reference  to  the 
case  of  Xiques  v.  Bnjctc^  7  An.  500. 

At  the  date  of  the  sale  from  the  plaintiff  to  the  defendant,  it  seems  these 
squares  were,  by  a  sort  of  tacit  consent,  treated  as  loci  puhliei^  and  were  ac- 
tually in  possession  of  the  Municipality  No.  Two. 

Many  years  afterwards,  Livavdais  and  Datid  (the  present  defendant)  sued 
tiie  Municipality,  and  recovered  each  an  undivided  portion  of  square  No.  34,  in 
the  centre  of  Annunciation  Square,  on  the  ground  that  there  had  been  no  dedi- 
eation  of  it  to  the  public.  The  case  will  be  found  reported  in  5  An.  p.  8.  The 
same  parties  were  afterwards  equally  successful  in  suing  for  the  recovery  of  an 
ondivided  portion  of  Market  Square.     See  8  An.  897. 

The  plaintiff  has  now  sued  David  for  an  undivided  half  of  the  land  thus  re- 
oofTcred  by  David  in  the  two  suits  just  cited,"  to  wit:  an  undivided  half  of  that 
portion  of  the  tract  which  lies  within  the  faubourg  Lacourse. 

David  resists  this  demand,  on  the  ground  that  the  plaintiff  sold  him  all  his 
rights  therein  by  the  notarial  act  of  the  18th  February,  1837,  from  which  we 
have  quoted  the  clause  said  to  be  decisive  of  this  controversy. 

The  plaintiff  has  proved  that  shortly  before  this  act  of  sale  was  passed  the 
defendant,  in  his  capacity  of  tutor  to  the  minor  children  of  his  deceased  wife, 
(plaintiff's  sister,)  had  caused  an  inventory  to  be  made  of  their  interest  in  the 
property  ceded  to  their  mother  and  the  plaintiff  by  Delogny  pere,  which  was 
appraised  at  $16,000,  not  including  the  pieces  of  land  now  in  controversy,  and 
that  the  defendant  declared,  under  oath,  in  the  inventory,  that  he  knew  of  no 
other  property  belonging  to  the  succession. 

The  plaintiff  also  offered  a  witness  to  prove  that  the  land  now  in  dispute  was 
worth  in  1837  more  than  $15,000,  and  another  to  prove  that  the  defendant  was 
better  acquainted  with  matters  of  business  (except  planting)  than  the  plaintiff. 
This  testimony  was  rejected,  as  going  against  and  beyond  what  was  contained 
in  the  act  of  sale,  and  thus  fiilling  within  the  inhibition  of  Article  2256  of  the 
C?ivil  Code. 

It  is  not  necessary  to  notice  the  bill  of  exceptions  taken  to  the  rejection  of 
this  evidence,  as  we  do  not  conceive  it  would  overthrow  our  construction  of  the 
act  of  sale,  even  if  it  were  admitted 

The  sale  is  not  attacked  for  lesion  beyond  moiety,  nor  for  any  misrepresenta- 
tion or  concealment  on  the  part  of  the  vendee. 

It  may  be  conceded  that  at  the  date  of  the  sale  both  parties  were  ignorant  of 
the  fact  that  the  squares  in  question  were  the  property  of  the  heirs  of  Litaudais 
and  JMogny  pdre.  Still  we  think  that  the  chance  of  recovering  them  was 
oonveyed  by  the  plaintiff  to  the  defendant  under  the  unambiguous  and  explicit 
terms  of  the  deed  of  sale. 

When  real  property  is  sold  by  written  title,  it  is  to  the  written  will  of  the 
parties  at  the  time  of  the  sale  that  we  must  refer  to  ascertain  the  object  sold ; 
we  are  not  permitted  to  defeat  the  plain  and  ordinary  meaning  of  their  lan- 
gua^  by  theories  deduced  from  a  presumed  inadequacy  of  price,  or  a  compari- 
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Dnoavr       son  of  the  business  talents  of  the  vendor  and  vendee,  even  supposing  such  mat- 
Datio.        ters  to  be  properly  in  evidence. 

It  is  only  by  assuming  that  there  is  ambiguity  in  the  deed  that  the  plaintiff 
and  appellant  seeks  to  derive  any  benefit  from  his  parol  testimony.  He  argues 
that  in  the  phrase  ^^toutes  espies  de  lots de  terre"  the  word  ^^lots^^  was  used  in 
its  technical  English  sense,  meaning  the  uniform  divisions  of  a  square  that  had 
been  subdivided  into  regular  building  spaces.  But  this  supposition  is  repeUed 
by  the  use  of  the  same  term  in  other  parts  of  the  deed,  showing  that  it  was 
employed  in  its  more  loose  and  general  sense  of  '* tract"  or  "portion."  Thus^ 
among  the  *^lots  de  terre  situ^  aufavhourg  La^aurse  et  cirapris  d^eritSy^  there 
figures  one  described  as  ^^  une  portion  irreguliere  de  terrain^  deeigMy^^  &c 

Again,  in  the  clause  where  the  expression  occurs,  and  upon  the  meaning  of 
which  this  ease  turns,  we  find  a  refutation  of  the  theory  that  the  word  "20te" 
was  used  in  its  restricted  and  technical  sense,  for  a  special  reservation  is  made 
of  those  "lots  de  terre  sur  la  hcUture  du  dit faubourg  Laeourse,  The  batture 
was  not  then  divided  into  building  lots. 

The  expression  "  Umtes  esphcee  de  lot$  de  terre  au  faubourg  L&Muru^^  is  a 
very  broad  expression,  sufficient  of  itself  to  embrace  the  squares  in  controversy. 
But  this  is  not  all.  The  meaning  of  the  parties  is  still  more  distinctly  enunci- 
ated; the  vendor  adds  to  the  former  words  the  phrase  *^*'lui  appwrtmant  du 
mime  chef  que  ceux  dont  il  est  question  dans  le  corps  de  eet  acte."*^  Having 
specified  certain  pieces  of  land  in  the  body  of  the  act  as  the  objects  of  saJe,  he 
adds  that  it  was  and  is  his  intention  to  sell  by  this  act  to  the  defendant  all  the 
rights  which  he  had  or  might  have  to  all  sorts  of  parcels  of  land  in  the  fiiubourg 
Laeourse,  and  belonging  to  him  by  the  same  title  as  those  named  in  the  body 
of  the  act  An  idle  and  uncalled  for  addition  if  he  intended  to  sell  nothing 
but  the  specified  lots;  but  a  meaning  addition  if  he  intended  to  sell  more,  and 
one  quite  comprehensive  of  the  squares  now  in  dispute. 

It  ftnplies  the  possibility  of  the  existence  of  claims  to  land  in  the  fauboturg 
Laeourse,  descended  from  Delogny  pere,  which  were  then  imknown  to  the 
contracting  parties ;  and  it  specially  conveyed  the  rights  of  the  vendor  to  all 
such  unkno^oi  claims;  tous  les  droits  qu'il  a  ou  peut  avoir;  all  the  chances  of 
recovering  land  in  the  &ubourg  coming  to  the  vendor  du  meme  chef  with  the 
known  and  specified  tracts. 

After  thirteen  years,  the  defendant,  by  means  of  litigation,  succeeded  in  re- 
covering an  interest  in  certain  tracts  of  land  in  the  faubourg  Laeourse  which 
had  once  been  supposed  to  be  public,  but  which  were  decreed  not  to  be  so  but 
to  have  descended  to  him  from  Delogny  pere;  the  plaintiff  is  estopped  by  the 
very  distinct  terms  of  his  act  of  sale  from  saying  he  never  meant  to  sell  this 
claim,  for  it  comes  precisely  within  the  written  description  of  the  object  sold. 
And  the  writing  is  conclusive  upon  the  parties,  unless  impeached  for  fimud. 
Boner  v.  Mahle^  3  An. 

It  is,  therefore,  decreed,  that  the  judgment  be  affirmed,  with  costs. 

Merrick,  C.  J.,  dissenting.  I  have  doubts  as  to  the  correctness  of  the  con- 
clusions of  my  colleagues. 

The  plaintiff  sold  to  the  defendant  his  interest  in  certain  lots,  which  he  de- 
scribed in  the  deed  of  conveyance  by  their  numbers  and  dimensions,  and  the 
squares  in  which  they  were  to  be  found.  Some  of  them  are  described  as  ihmt- 
ing  on  the  Annuciation  Square. 
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The  act  of  sale  was  in  the  French  language,  and  the  parties,  hy  using  the       Diloqvt 
word  "lots,"  must  be  understood  as  using  the  word  in  its  English  sense — that        David. 
is,  as  a  lot  of  ground,  a  subdirision  of  a  square — ^for  the  word  has  a  very  dif- 
ferent signification  in  the  French,  the  language  of  the  act 

Every  one  of  the  lots  specially  described  formed  but  a  subdivision  of  a  square. 
The  price  of  the  undivided  interest  in  the  lots  sold  was  $15,000.  At  the  time 
of  the  sale  the  interest  of  plaintiff  in  the  two  squares  then  supposed  to  be 
public  was  worth  $15,000  more. 

Now  the  object  of  construction  of  an  instrument  is  to  ascertain  the  intention 
of  the  parties.  That  intention,  when  ascertained,  is  the  act  itself.  The  notarial 
instrument  is  but  the  evidence  of  it 

One  of  the  first  rules  of  construction  is  that  the  instrument  must  be  under- 
stood according  to  the  subject  matter  of  the  contract  Verba  debent  intelligi 
9eeundum  aubjectam  materiam.  The  subject  matter  of  the  contract  was  the 
convey ance  to  the  defendant  of  plaintiff's  undivided  interest  in  the  lotaoi 
ground  in  the  fiuibourg  Lacourse,  and  not  squares,  {^UU)  of  which  neither 
party  at  that  time  supposed  the  plaintiff  to  be  the  owner. 

That  the  plaintiff  did  not  intend  to  sell  the  interest  in  Annunciation  Square 
is  evident  from  his  describing  other  lots  as  bounded  on  that  square;  that  the 
defendant  did  not  suppose  he  ^as  buying  the  square  is  evident  firom  the  &ct 
that  sometime  befove  his  purchase  he  caused  the  interest  in  the  "lots"  to  be  in- 
Tentoried  as  belonging  to  her  succession,  and  he  made  no  mention  of  the  square, 
although  he  gave  in  the  property  under  oath.  Moreover  the  two  squares  were 
manifestly  in  the  possession  of  the  public,  and  appeared  to  be  dedicated  to  public 
uses,  and  consequently  the  parties  must  have  4Supposed,  as  it  is  evident  fi^m 
their  conduct,  that  they  were  extra  eommercium,  things  impossible  to  sell. 

No.  4  of  Article  1940  says:  "It  is  the  common  intent  of  the  parties,  that  is, 
the  intent  *  (interest)  of  all  the  parties,  that  is  to  be  sought  for ;  if  there  was  a 
difference  in  this  intent,  there  was  no  conunon  consent,  and  consequently  no 
contract 

Article  1954  of  the  Civil  Code  declares  that  "However  general  be  the  terms 
in  which  a  contract  is  couched,  it  extends  only  to  things  concerning  which  it 
appears  the  parties  intended  to  contract"  See  also  C.  C.  8040,  and  the  case  of 
PayUr  v.  Hamershaw,  4  M.  &  S.  423. 

This  rule  is  taken  word  for  word  from  No.  98  of  Pothier  on  Obligations,  with 
the  exception  of  the  concluding  phrase,  which  is,  however,  implied  in  what 
precedes  it 

It  reads,  as  I  translate  it:  "However  general  may  be  the  terms  in  which  a 
contract  may  be  couched,  it  comprehended  only  the  things  concerning  which  it 
appears  the  contracting  parties  intended  to  contract,  and  not  those  of  which  the 
parties  hate  not  thought^  < 

If  we  apply  this  rule  to  the  case  before  us,  we  find  the  parties  contracting  in 
reference  to  dty  loU  which  were  in  commerce,  lots  which  were  fractional  parts 
and  subdivisions  of  squares.  It  may,  therefore,  very  well  be  supposed  that  the 
plaintiff  intended  to  oon^ray  to  the  defendant  his  interest  in  any  similar  lots 
which  he  had  omitted  in  his  description  or  enumeration,  and  nothing  more. 
For  language  appears  to  me  to  be  somewhat  forced  and  equity  injured  and  this 
principle  of  law  violated,  when  we  extend  the  term  "lots"  to  squares  of  ground 
or  public  places  which  bore  technically  another  name,  or  which  were  at  that 

•  » IntaDtloo  **  In  the  Prentfb  text.— lUr. 
6 
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DnooHT       time  of  equal  value  to  all  the  lots  enumerated,  and  which  appeared  to  he  out  of 

Datid.        commerce,  and  which  the  parties  themselves  did  not  suppose  it  possihle  to  sell. 

The  allusion  to  the  levee  in  the  act  of  sale  does  not,  I  think,  materially  weaken 

the  view  here  taken ;  for  the  levee,  not  having  heen  laid  out  into  squares,  might 

well  bear  the  name  of  lot  or  lots,  particularly  if  any  part  of  it  was  inclosed  or 

used,  while  it  could  not  be  applied  with  the  same  propriety  to  a  public  place. 

With  the  grave  doubts  resting  upon  my  mind  which  these  considerations  have 
raised,  I  am  not  at  present  able  to  yield  my  full  assent  to  the  decree. 


W.  L.  Campbell  v.  The  Crrr  of  New  Orleans. 

li     84I  Where  a  tax,  levied  under  a  municipal  erdlnance  passed  without  the  legal  formalities,  has  been  yol- 

}m         ^  ontarily  paid,  it  cannot  be  recoyered  back  on  the  ground  of  error. 

107    ^S  There  being  no  law  exemptiug  the  plainUff  *b  property  from  taxation,  for  the  purposes  contemplated 

107    2X1  hj  the  ordinance,  he  was  under  a  natural  obligation  to  contribute  his  quota  to  the  support  of  the 

municipal  government  from  which  he  derived  protection.    No  suit  will  lie  to  recover  what  has  been 

paid  or  given  in  compliance  with  a  natural  obligation 
BccHAHin,  J.,  dissenting.    There  Is  no  natural  obligation  to  pay  a  tax  Illegally  Imposed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynold*,  J. 
A.  Robert,  for  plaintiff  and  appellant     J,  J.  MieJiel,  for  defendant 

Spofford,  J.  It  appears  that  the  plaintiff  in  1851  paid  to  the  Tax  Collector 
of  the  late  Municipality  No.  3  of  New  Orleans,  without  protest  or  objection, 
the  sum  of  $403,  as  his  city  tax  for  the  year  1850,  upon  certain  property  de- 
signated  on  the  tax  receipt  It  does  not  appear  that  the  Tax  Collector  had 
any  compulsory  warrant  or  execution  in  his  hands  against  the  plaintiff 

In  1855  plaintiff  brought  this  suit  against  the  city  of  New  Orleans,  which 
had  succeeded  to  the  rights  and  obligations  of  the  Third  Municipality,  to  recover 
the  sum  thus  paid,  upon  the  allegation  that  it  was  paid  through  error. 

The  only  proof  of  error  adduced  by  the  plaintiff  is  the  fiust  that  one  Philippi 
refused  to  pay  a  similar  tax  assessed  against  him  by  the  Third  Municipality  for 
the  same  year,  and  when  sued  therefor,  succeeded  in  defeating  its  collection,  on 
the  ground  of  certain  informalities  in  the  mode  of  passing  the  ordinance  by 
which  it  was  levied.  See  the  case  of  City  of  New  Orleans  v.  Oacur  Philippic 
9  An.  44,  decided  in  January,  1854. 

It  does  not  appear  that  any  other  person  assessed  under  the  ordinance  has 
refused  or  fitiled  to  pay  the  tax. 

It  is  not  denied  that  the  money  paid  by  the  plaintiff  was  necessary  for  the 
purpose  of  defraying  the  expenses  of  the  Municipality  for  the  year  1850 ;  that 
it  was  faithfully  appropriated  to  that  purpose,  or  that  the  plaintiff  has  received 
his  proportionate  share  of  the  benefit  derived  therefrom  in  protection  to  his 
person  and  property. 

As  there  was  no  law  exempting  the  plaintiff's  property  from  taxation  forjhe 
purposes  contemplated  by  the  ordinance  in  question,  and  under  the  general  law 
it  was  thus  liable  to  taxation,  he  was  under  a  natural  obligation  to  contribute 
his  quota  to  the  support  of  the  municipal  government  from  which  he  derived 
protection.  Although  it  may  be  true  that  a  perfect  obligation  to  pay  did  not 
arise  for  want  of  regularity  in  the  ordinance  imposing  the  tax,  still,  as  the 
plaintiff  voluntarily  paid,  without  protest,  a  sum  naturally  due,  he  cannot 
now  reclaim  it  on  the  plea  of  error. 
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^*Sach  obligations  as  the  law  has  rendered  invalid  for  the  want  of  certain       Cawbbx 
ibmis,  or  for  some  reason  of  general  policy,  but  which  are  not  in  themselves   ''■*  Omimaio. 
immoral  or  unjust,"  form  one  class  of  natural  obligations.     C.  C.  1751,  No.  1. 

The  municipal  authorities  were  virtually  the  plaintiffs  agents  for  the  purpose 
of  laying  such  an  assessment  upon  his  taxable  property  as  would  defray  his 
share  of  the  necessary  expenses  of  police,  &c  They  laid  the  assessment  upon 
property  legally  liable  to  taxation,  but  in  doing  so  neglected  to  pursue  certain 
prescribed  forms — a  neglect  which  would  have  rendered  the  plaintifiTs  obliga- 
tion to  pay  invalid  in  foro  legis,  if  he  had  raised  the  objection  in  time  and  in 
the  proper  manner. 

But  his  obligation  to  pay  subsisted  in  conscience,  and  according  to  natural 
justice,  because  it  was  neither  immoral  nor  unjust,  although  informally  con- 
tracted. And  ^^no  suit  will  lie  to  recover  what  has  been  paid,  or  given  in  com- 
pliance with  a  natural  obligation.  C.  C.  1752,  No.  1 ;  see  also  Acts,  2280,  2281 ; 
C.  P.  18. 

The  case  would  present  quite  a  different  aspect  if  the  tax  had  been  paid  upon 
property  not  subject  to  taxation  at  ali  The  doctrine  settled  in  the  cases  of  the 
CatAoUc  SoeUty  v.  (Hty  of  New  OrleofnSy  10  An.  73,  and  Swnner  v.  Dareheater, 
4.  Pick.  363,  would  then  be  applicable. 

Judgment  affirmed. 

Buchanan,  J.,  dissei^g.  For  the  reasons  given  in  the  decision  of  the  court 
in  the  case  of  the  OUy  v.  Philippic  9  An.  44,  I  am  of  the  opinion  that  the 
judgment  of  the  District  Court  herein  should  be  reversed.  I  cannot  recognize 
a  natural  obligation  to  pay  a  tax  illegally  imposed. 


Francis  Kathekax  v.  Gexbral  Mutoal  Insurance  Co  and  Crescent 
Mutual  Insurance  Co. 

In  an  actton  on  a  valaed  policy  of  Insarance  the  plaintiff  is  not  pat  on  proof  of  interest  in  the  ol^ect 

Unared  by  a  plea  of  the  general  iBsue. 
When  the  ahipper  has  Inanred  the  flight,  anlem  there  !•  a  ipedal  denial  in  the  answer  that  he  paid 

the  freight  in  adTance  the  &ot  need  not  be  proved. 
Freight  paid  in  advanee  is  a  lavfiil  object  of  insurance,  and  the  underwriter  cannot  ayoid  liability 

on  the  ground  that  freight  thus  paid  in  advanee  might  be  recoTcred  back  in  consequence  of  the  loss 

of  the  cargo. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy  J. 
P.  E.  B<n^ord  S  T.  W.  Colline,  for  plaintiff  and  appellant.    M.  M.  Cohen, 
E.  Briggt  and  George  Euatis,  for  defendants. 

Merrick,  C.  J.  This  suit  is  brought  against  the  defendants  upon  two  valued 
policies. 

In  the  policy  of  the  (General  Mutual  Insurance  Company  the  insurance  is 
stated  to  be  upon  goods  and  merchandise  valued  at  "  eighty-seven  hundred  dol- 
lars.^   In  another  part  of  the  instrument  the  insurance  is  declared  to  be  on 

'*  i  of  merchandise,  valued  at  $5500 to  amount  of  $2750. 

i  of  freight,  "  $3200 "  $1000. 

$4350. 


44  1021 
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KAtnEAJi      j^  ^jj^g^  ^£  j^g  Q^  damage  under  this  insurance  the  settlement  to  he  on  the  prin- 
muBA»»Oo*B.  ^,jp|^  ^f  salvage  loss.    A  similar  policy  with  the  Crescent  Mutual  Insurance 
Company"  to  the  extent  of  "  forty-three  hundred  and  fifty  dollars."    The  pas- 
sages marked  with  inverted  commas  were  written  in  the  hianks  of  the  printed 
contract. 

The  policy  of  the  Crescent  Mutual  was  similar,  with  the  exception  that  it 
contained  no  reference  to  the  policy  of  the  General  Mutual  Insurance  Company. 

The  voyage  contemplated  was  firom  this  city  to  Monterey,  California,  on  a 
schooner  called  the  Louisiana. 

The  plaintiffs  in  their  petition  allege  the  sea-worthiness  of  the  schooner,  and 
their  interest  in  the  merchandise  shipped,  and  aver  that  *^  they  did,  through 
their  agent,  T.  0.  Edtkman,  cause  said  goods  and  merchandise  and  the  amount 
of  the  fi*eight,  money  paid  in  advance  for  carrying  the  same,  to  he  insured  in 
said  companies."     ^ 

Among  other  things,  the  petitioners  further  allege,  in  suhstance,  that  the 
schooner  hecame  leaky  at  her  arrival  at  the  Cape  de  Verde  Islands,  and  put  into 
Port  Praya,  where  she  was  caulked ;  that  in  pursuing  her  voyage  from  thence 
she  encountered  storms  in  weathering  Cape  Horn,  by  which  the  vessel  was  so 
much  damaged  that  she  was  obliged,  for  safety,  to  put  into  the  port  of  Valpa- 
raiso on  her  arrival  in  order  to  repair  damages  and  be  enabled  to  proceed  on  her 
voyage ;  that  the  captam,  in  order  to  convert  the  greater  part  of  the  proceeds 
of  the  vessel  and  eargo  to  his  own  use,  barratrously  exaggerated  the  injury 
which  the  vessel  had  sustained,  caused  repeated  surveys  to  be  made  as  a  pretext 
for  ruinous  delays,  thus  purposely  involving  said  vessel  in  debt,  and  fraudulently 
using  said  indebtedness  as  an  excuse  for  causing  or  permitting  the  sale  of  the 
cargo  and  vessel  to  meet  such  indebtedness,  and  having  by  said  fraudulent 
means  caused  the  sale  of  th&  said  vessel  and  cargo  to  take  place,  he  obtained 
payment  to  himself  of  the  balance  of  proceeds  amounting  to  several  thousand 
dollars,  and  having  thus  accomplished  his  criminal  design  he  absconded  and 
has  not  been  heard  of  since,  and  that  plaintiffs  on  learning  the  fiu;ts  abandoned 
to  the  underwriters. 

The  defendants  simply  pleaded  the  general  issue. 

The  Judge  of  the  lower  court  being  of  the  opinion  that  as  to  the  cargo  there 
was  a  partial  loss  by  sea  damage,  converted  into  a  total  loss  by  the  barratry 
of  the  master,  and  that  no  abandonment  was  necessary,  but  also  being  of  opinion, 
as  to  the  freight,  that  there  was  no  proof  that  the  plaintiffs  had  ever  paid  it,,  or, 
that,  if  paid,  the  same  was  not  to  be  returned  if  the  goods  were  not  delivered 
according  to  the  bill  of  lading ;  he  gave  jjudgment  in  favor  of  the  plaintiff  to  the 
amount  of  the  merchandise  specified  in  the  policies  respectively,  and  against 
them  as  to  the  items  of  freight 

The  plaintiffs  appealed,  their  appeal  being  returnable  on  the  first  Monday  of 
November,  1855.  The  defendants  filed  on  the  28th  day  of  October,  1856, 
nearly  a  year  after  the  day  the  appeal  was  made  returnable,  an  answer  to  the 
appeal,  praying  for  an  amendment  of  the  judgment  in  their  favor. 

The  plaintiffs  and  appellants  contend  that,  inasmuch  as  there  is  no  answer  in 
the  record  denying  the  interest  of  the  plaintiffs  in  the  object  of  the  policy  which 
the  parties  have  respectively  valued,  they  are  not  now  at  liberty  to  contest  the 
same,  and  in  support  of  this  position  the  plaintifl&  cite  the  case  of  Kmnedy  v. 
The  New  York  Life  Insurance  Company^  10  An.,  809. 
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The  defendants  reply  tiiat  this  last  case  ought  not  to  be  considered  as  au-       KATmav 
thority,  inasmuch  as  it  violates  the  well-settled  rules  of  pleading  as  to  cases  IbdaakcbOo*!. 
arising  under  the  law  of  insurance,  and  the  court  is  requested  to  re-consider  the 
etfe,  and  if  it  be  found  wrong  to  overrule  the  same. 

That  case  being  out  of  the  way  then,  the  defendants  urge  that  the  plaintiffs 
were  not  interested  in  the  freight^  and  that  the  warranty  of  sea-worthiness  was 
violated,  inasmuch  as,  in  the  short  run  to  the  Cape  de  Verde  Islands  the  vessel, 
without  any  stress  of  weather,  required  caulking,  and  at  Valparaiso  she  was 
found  to  require  coppering  a-new,  and  that  there  is  no  proof  that  the  premium 
was  paid  and  that  there  was  a  deviation.  The  earnestness  with  which  the 
counsel  for  the  defendants  have  contested  the  correctness  of  the  rule  laid  down 
in  the  case  of  Kennedy^  namely :  that  the  defendants  will  not  be  permitted,  in 
an  insurance  upon  lives  and  in  a  valued  policy,  to  put  the  plaintiff  upon  proof 
of  the  interest  of  the  insured  in  the  life  insured,  or  the  interest  in  the  object 
vidued  in  the  Talued  policy  without  specially  pleading  such  want  of  interest, 
indnces  us  to  reconsider  the  question  and  review  the  reasons  upon  which  that 
decision  rests. 

Counsel,  as  much  alive  to  the  interests  of  an  insurance  company  as  the  com- 
pany itseli^  would  hardly  assert  that  there  was  to  be  one  rule  of  proceeding  for 
the  ordinary  suitor  in  our  courts  and  another  for  the  insurance  company,  and 
he  would  only  expect  that  in  the  event  there  is  something  different  from  ordinary 
contracts  in  the  contract  of  insurance,  that  his  case  should  be  excepted  from  the 
rales  governing  other  cases  in  such  particular. 

The  learned  counsel,  therefore,  for  the  defendants,  candidly  admit  that  as  a 
general  proposition  it  is  undeniably  true  that  "  our  law  presumes  every  con- 
tract which  does  not  appear  illegal  or  immoral  on  its  face  to  be  made  for  a  valid 
cause  and  upon  a  sufficient  consideration,  and  it  Ls  incumbent  upon  him  who 
would  put  the  opposite  party  upon  the  proof  of  the  sufficiency  of  the  cause  to 
do  80  specially  by  his  pleadings,'^  but  they  say  that  by  Article  No.  2962  of  the 
Civil  Code  actions  to  recover  the  payment  of  what  has  been  won  at.  gaming  or 
by  a  bet,  except  for  games  tending  to  promote  skill  in  the  use  of  arms,  such  as 
the  exercise  of  the  gun,  foot,  horse  and  chariot  racing,  have  been  taken  away, 
and,  inasmuch  as  an  insurance  of  an  object  in  which  the  assured  has  no  interest^ 
is  but  a  wager,  therefore  it  is  necessary  for  the  plaintiff  to  allege  and  prove  in- 
terest in  order  to  take  his  case  out  of  the  general  rule  established  by  law,  and 
show  that  his  contract  is  lawful. 

This  reasoning  appears  to  us  to  bo  fallacious : 

First — ^There  are  but  few  contracts  more  useful  or  of  more  frequent  occurrence 
than  contracts  of  insurance.  When  we  consider  the  frequency  of  these  con- 
tracts and  the  magnitude  of  the  interest  involved  in  them,  the  number  of  com- 
panies chartered  under  the  general  law  of  the  State,  the  number  of  the  special 
charters  formerly  granted  by  the  Legislature,  and  the  number  of  agencies  es- 
tablished in  this  city  by  companies  from  other  States,  and  when  we  further 
consider  that  the  common  course  of  dealing  of  men  with  each  other  is  to  act 
honestly  and  not  fraudulently ;  we  say  when  we  consider  these  things  we  may 
safely  affirm  that  the  contract  of  insurance  is,  in  the  eye  of  the  law,  presumed 
to  be  a  Ixma  fide  contract  and  not  a  fictitious  one ;  and  that  as  a  general  rule 
the  contract  is  real,  and  that  the  wager  policy  is  the  rare  case  and  the  excep- 
tion to  the  general  rule.  The  law  says  no  action  is  given  to  recover  money 
won  by  a  bet,  but  the  contract  of  insurance  becomes  a  bet  only  when  it  is  ficti- 
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KATtaua      tious  and  not  real.     It  is,  therefore,  more  logical  and  more  consonant  to  the 
imnuMCBOo^.  spirit  of  our  jurisprudence  to  say  that  the  contract  of  insurance  is  lawful,  and 
he  who  would  show  it  to  be  unlawful  should  allege  its  illegality.     Ut  re*  ma^is 
taleat  quam  pereat. 

Second — It  does  not  necessarily  follow  that  because  a  thing  is  proper  to  be 
alleged  in  the  petition  that,  therefore,  the  defendant  by  his  general  denial  can 
put  the  plaintiff  upon  proof  of  it 

The  plaintiff  who  would  sue  in  a  representative  capacity,  such  as  heir,  ad- 
ministrator, executor,  &c.,  must  allege  that  capacity,  but  he  is  not  bound  to 
prove  it  unless  specially  denied  The  party  suing  upon  a  written  contract  must 
allege  its  execution,  but  he  is  not  compelled  to  prove  it  unless  it  is  specially 
denied  This  is  also  illustrated  by  the  English  law  (under  the  new  rules  of 
pleading),  on  the  subject  before  us.  There  should  (in  England)  be  some  aver- 
ment of  interest  in  the  declaration,  but  if  the  defendant  would  dispute  the  in- 
terest he  must  in  his  plea  traverse  it  rrwdo  et  forma  as  alleged  2  A  mould, 
1264,  1289. 

So  under  our  law,  if  upon  a  promissory  note  the  plaintiff  in  his  petition  al- 
leges its  consideration  it  will  not  dispense  the  defendant  from  putting  the  con- 
sideration at  issue  by  his  pleadings,  if  he  relies  upon  a  want  of  consideration  for 
his  defence. 

Much  more,  therefore,  when  the  contract  set  up  in  plaintiffs  petition  appears 
on  its  fiice  to  be  illegal,  ought  the  defendant  who  would  take  advantage  of  its 
illegality  specially  to  plead  it     Hartey  v.  Fitzgerald,  6  M.  R.,  549. 

It  is  true  that  the  law  of  insurance  depends  upon  that  general  custom  adopted 
by  commercial  usage  which  has  been  sanctioned  by  our  courts,  and  not  upon 
any  positive  provisions  of  the  lawgiver.  But  that  by  no  means  exempts  this 
class  of  contracts  firom  the  law  of  the  forum  where  they  are  sought  to  be  en- 
forced, any  more  than  commercial  contracts,  such  as  promissory  notes  and  bills 
of  exchange,  are  exempt  from  the  like  law. 

It  being  admitted  that  in  an  open  policy  of  insurance  a  party  can  only  re- 
cover to  the  extent  of  the  loss  which  he  proves  he  has  sustained,  the  question 
arises  what  is  the  effect  of  a  valuation  in  a  policy  of  insurance  ?  Mr.  J.  Late- 
rence  answers  the  question  in  the  case  of  Shawe  v.  Felton^  2  East  109,  in  these 
words:  ^* The  effect  of  a  valued  policy  was  not  to  preclude  the  underwriters 
from  showing  that  the  assured  had  no  interest,  but  that  in  order  to  avoid  dis- 
putes as  to  the  quantum  of  the  assured^s  interest  the  parties  agreed  that  it 
should  be  estimated  at  a  certain  value. ^^  See  also  1  Amould,  307.  Then  the 
object  is  to  relieve  the  assiured  from  the  necessity  of  proving  the  extent  of  his 
interest  in  the  object  of  which  the  valuation  has  been  made.  1  Bouvier  Inst, 
1223,  1230 ;  2  Greenlea^  381.  It  is  unreasonable  to  allow  the  underwriter  who 
has  the  money  of  the  assured,  the  consideration  for  his  engagement,  in  his 
hands  and  who  has  agreed  with  the  assured  as  to  the  value  of  the  thing  insured 
to  govern  both  parties  in  case  of  a  loss,  to  contest  his  engagement  without 
specially  traversing  the  interest  of  the  party  assured  by  his  pleadings.**  The 
assured  may  well  suppose,  until  put  upon  his  guard  by  a  special  allegation  to 
that  effect,  that  his  interest  in  the  thing  insured  is  recognized  by  the  receipt 
from  him  of  the  premium  by  the  underwriter,  and  his  agreement  as  to  the 
amount  of  liquidated  damages  to  be  allowed  in  case  of  a  loss.  But  it  is  said 
that  the  answer  in  this  ca.sc  was  drawn  out  by  an  experienced,  accurate  and 
precise  practitioner,  one  well  versed  in  this  branch  of  the  law,  and  that  if  the 
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role  adopted  in  the  case  of  Kennedy  ▼.  The  New  York  L{fe  Inmranee  Co,  be  Kawmab 
extended  to  cases  of  valued  policies  it  will  take  the  insurance  companies  by  vaxmkmmOo^tk 
gurpnse.  While  we  acknowledge  the  ability  of  the  experienced  counsel  who 
drafted  the  answer  in  this  case  we  cannot  admit  that  the  reasoning  has  yery 
great  force.  The  learned  counsel  may  have  been  led  into  error  by  the  too  close 
pursuit  of  the  common  law  authorities,  applicable  as  they  are  to  entirely  dif- 
ferent rules  of  pleading,  and  evidence  so  fSu*  modified  by  such  pleadings.  But 
counsel  of  equal  experience  have  heretofore  thought  it  necessary  to  plead 
specially  such  defences  as  tended  to  invalidate  the  contract  of  insurance  for 
such  a  want  of  interest  or  other  cause.  See  8  R  R.  424;  4  R.  R.  284;  11  Rlbb. 
865;  11  R.  R  222;2  R.  R.  267,  457;  1  R  R.  192,  438;  8  R  R  448;  10  R  R 
165;  6  An.  432,  762 ;  10  An.  788. 

The  argument  attempted  to  be  drawn  from  the  practice  of  certain  members 
of  the  professian  is  therefore  inconclusive.  The  maxim  of  communU  error  faeit 
jvt  does  not  apply.  So  long  as  parties  are  willing  to  try  their  cases,  and  admit 
evidence  upon  defective  pleadings,  this  court  will  not  insist  upon  strict  rules 
but  decide  upon  the  evidence  adduced.  Still  the  court  has  not  sanctioned  a 
loofle  practice  even  in  regard  to  the  commercial  contract  of  insurance.  In  the 
9th  An.  Rep.,  591,  in  the  case  of  MatthetM  v.  The  General  Mutual  Insurance 
Ce.  of  New  York  this  court  said,  **  Under  the  English  practice,  which  has  cer- 
tainly not  often  been  more  indulgent  than  ours,  the  plea  of  the  general  issue  to 
an  action  on  a  policy  of  insurance  was  formerly  sufficient  to  let  in  evidence  of 
illegality,  misrepresentation,  breach  of  warranties,  or  almost  every  matter  which 
would  discbarge  underwriters ;  2  Amould  Ins.  1286.  By  the  new  rules  of 
pleading  adopted  in  the  King's  Bench  in  1834,  matters  showing  the  transaction 
to  be  void  or  voidable  on  the  ground  of  fraud  must  be  specially  pleaded.  In 
the  present  case  notice  of  the  intention  to  prove  fraud  on  the  part  of  the  assured 
MO*  given  in  d^endan€%  answer.  Probably  it  would  have  been  better  to  epecify 
the  mode  and  eireumstanees  of  the  fraud.  But  if  the  plaintiff  was  surprised  by 
the  evidence  ofiered,  the  discretion  of  the  court  of  the  first  instance  could  have 
afforded  him  relief  by  granting  hiu^  a  continuance.*'  We,  therefore,  conclude 
that  there  is  no  reason  to  disturb  the  doctrine  laid  down  in  the  case  of  Kennedy 
against  The  New  Yoi'k  Life  Imuranee  Co.^  and  that  under  the  general  issue 
in  this  case  the  defendants  cannot,  for  the  want  of  teetimony  on  that  part  of 
plaintiff  *s  case,  contest  his  interest  in  the  object  insured.  The  same  principle 
governs  as  to  the  objection  that  the  premium  was  not  paid.  As  it  regards  the 
question  of  sea-worthiness  and  deviation,  these  questions  are  open  so  far  as  the 
testimony  which  has  been  offered  by  the  plaintiffs  tends  to  establish  the  one  or 
the  other. 

We  do  not  think  the  caulking  of  the  schooner  at  the  Cape  de  Verde  Islands, 
or  the  condition  of  her  copper  at  Valparaiso  sufficient  to  rebut  the  presumption 
of  sea-worthiness  at  the  commencement  of  the  voyage.  The  detention  at  Val- 
pvaiso  was  barratrous,  and  the  defendants  by  their  warranty  against  the  barra- 
try of  the  master  are  precluded  from  setting  up  the  same  as  a  deviation.  The 
judgment  of  the  lower  court  must  be  reversed,  and  judgment  rendered  for  the 
whole  amount  of  the  insurance. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  this  court  now  proceeding 
to  render  such  judgment  as  ought  to  have  been  rendered  by  the  lower  court 
do  order,  adjudge  and  decree  that  the  plaintiff  do  have  and  recover  judgment 
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Katbmah  against  the  defendants,  the  General  Mutual  Insurance  Company  of  New  York, 
lii8UBAiicBC6^  for  the  sum  of  four  thousand  three  hundred  and  fifty  dollars,  with  legal  interest 
thereon  firom  the  24th  day  of  March,  1853,  till  paid;  and  also  against  the  de- 
fendant, the  Crescent  Mutual  Insurance  Company  of  New  Orleans,  for  the  like 
sum  of  money,  viss — four  thousand  three  hundred  and  fifty  dollars,  with  the 
like  legal  interest  from  the  said  24th  day  of  March,  1853,  until  paid,  and  it  is 
further  ordered  that  the  defendants  pay  the  costs  of  hoth  courts. 

Spofford,  J.,  dissenting.  Primd facie  a  shipper  of  merchandise  has  not  an 
insurable  interest  in  the  fireight  he  contracts  to  pay  for  its  transportation.  For 
if  the  voyage  be  not  accomplished  the  freight  is  not  due. 

Both  policies  disclose  that  one  of  the  subjects  of  insurance  in  this  case  was 
**  freight"  insured  eo  nomine  on  behalf  of  the  shipper.  There  is  a  distinct 
valuation  of  this  risk  in  the  policies. 

So  far,  they  appear  on  their  face  to  be  wager  policies.  The  general  issue,  in 
my  judgment,  put  the  plaintiff  upon  explanatory  proof  of  the  feature  in  the 
policies  declared  upon,  and  he  should  have  shown  circumstances  which  would 
enable  us  to  say  that  he  had  an  insurable  interest  in  the  item  thus  separately 
valued.  He  thought  it  necessary  to  allege  in  his  petition  that  the  freight  money 
was  *''  paid  in  advance**  by  him.  But  he  has  not  proved  the  &ct,  so  that  we 
are  unable  to  decide  whether  this  circumstance  would  of  itself  give  him  an  in- 
surable interest  in  the  subject 

I,  therefore,  think  the  judgment  should  be  affirmed. 

Lea,  J.,  dissenting.  I  see  no  reason  to  change  the  views  expressed  in  the 
dissenting  opinion  rendered  in  the  case  of  Kennedy  v.  The  New  York  Life 
Ineurance  Company.  I  think  that  where  the  obligation  sued  upon  is  condi- 
tional upon  its  face,  as  in  the  case  of  a  policy  of  insurance,  that  the  general 
denial  puts  the  plaintiff  upon  tbe  proof  of  all  the  facts  which  are  essential  to 
convert  the  conditional  obligation  into  one  which  is  absolute.  The  contract  of 
insurance  is  one  of  indemnity.  If  there  was  no  loss  there  is  no  liability.  Un- 
less the  plaintiff  paid  the  freight  in  advance  he  has  sustained  no  loss  which  can 
be  the  object  of  indemnity.  The  case  would  be  different  in  a  suit  upon  a 
promissory  note,  or  other  obligation  importing  an  absolute  liability  on  its  fiuse 
where,  in  the  absence  of  a  special  defence,  the  document  proves  itself)  and  in 
most  cases  the  mere  possession  Ls  proof  of  title. 

As  respects  the  insurance  of  freight,  I  can  see  no  good  reason  why  money 
paid  by  a  shipper  of  goods  on  account  of  freight  to  the  owner  of  a  ship  should 
not  be  protected  by  insurance  as  constituting  fiiirly  an  insurable  interest,  and 
though  it  may  have  been  insured  as  freight,  eo  nomine^  still  I  think  that  evi- 
dence of  a  custom  to  insure  such  an  interest  under  the  term  *'*'  freight'*  would 
be  admissible.  The  underwriters  certainly  intended  to  insure  something  when 
they  received  the  premium,  and  they  cannot  consistently  urge  as  a  matter  of 
defence  that  they  were  assuring  an  impossible  risk  In  the  case  at  bar,  how  - 
ever,  it  is  not  conclusively  shown  that  the  freight  was  paid  in  advance ;  and,  in 
my  opinion,  there  should  be  judgment  as  in  case  of  non-suit  upon  the  claim  for 
insurance  upon  freight  In  other  respects  I  think  the  judgment  should  be 
affirmed. 
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Shaw  &  Zuntz  v.  Andrew  Knox. 

PftTmentfl  made  by  a  factor  of  debts  due  by  his  principal,  are  considered  as  money  adyanced  by  the 
llKctor  and  without  a  sabrogatlon  to  the  rights  of  the  creditor,  the  factor  cannot  dalm  any  privi- 
lege arising  from  the  nature  of  the  debts  thas  paid. 

The  terms  ^  necessary  sapplies  **  ftimlshed  to  a  plantation.  Include  such  supplies  only  as  are  essen- 
tial to  the  subsistence  and  management  of  the  i^antatlon. 

Factors  who  hare  fnmished  supplies  to  a  plantation,  as  regards  creditors  having  an  equal  prlvQef  e 
with  themselves,  can  only  claim  a  ratable  proportion  of  the  proceeds  of  the  whole  crop. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
G,  Ra9elitu  and  J.  Vanmaitre,  for  plaintiffs  and  appellees.     Chilton  S 
Harrison^  for  defendants. 

Lea,  J.  The  plaintiffs  in  this  case  have  sued  for  the  recovery  of  $18,581  80, 
being  a  balance  due  for  supplies  alleged  to  have  been  furnished  for  the  use  of 
the  plantation  of  the  defendant,  and  for  advances  made  upon  his  crop  during 
the  years  1854  and  1855.  For  the  purpose  of  enforcing  the  privilege  which 
they  claim,  they  have  caused  to  be  sequestered  forty  hogsheads  of  sugar  and 
one  hundred  and  fifty  barrels  of  molasses,  consigned  to  Geo.  M.  Pinkard  <fe  Go, 

G.  W.  MnneoMter,  Geo,  M.  Pinel'ard  d;  Go.  and  other  creditors,  including 
the  overseer  on  Knox^i  plantation,  have  intervened  in  this  litigation,  claiming 
privileges  superior  to  that  of  the  plaintififs  upon  the  property  sequestered.  The 
indebtedness  of  the  defendant  is  not  disputed.  The  only  issue  between  the 
parties  is  that  which  has  reference  to  the  conflict  of  privileges,  and  in  deter- 
mining this  issue,  our  inquiry  Is  restricted  to  an  examination  of  the  plaintiffs* 
daim,  as  they  have  not,  by  an  answer  to  the  appeal,  asked  for  any  change  of 
the  judgment  in  their  &vor.  By  the  3184th  Article  of  the  Civil  Code,  a  privi- 
lege is  given  upon  the  plantcr\s  crop  to  those  who  have  ^\fumuhed  necessary 
supplies  to  any  farm  or  plantation^ 

There  is  no  other  Article  of  the  Code  under  which  the  plaintiffs  can  a.ssert  a 
privilege.  The  payments  made  by  them  for  debts  due  by  Knox^  even  though 
they  may  have  been  contracted  for  supplies,  can  be  considered  only  as  so  much 
money  advanced,  and  this  remark  will  apply  as  well  to  payments  made  for 
labor  and  for  the  price  of  machinery  furnished  to  the  plantation,  as  to  payments 
made  to  furnishers  of  supplies.  Subrogation  b}''  operation  of  law  does  not  take 
place  in  fevor  of  one  who  pays  a  privileged  debt  in  the  absence  of  any  legal 
obligation  so  to  do,  and  it  is  not  pretended  that  the  plaintiffs  have  acquired  any 
rights  by  conventional  subrogation.  Nor  are  they  entitled  to  any  privilege  as 
fiustors  who  have  made  advances.  The  privilege  conferred  by  the  3214th  Ar- 
ticle of  the  Civil  Code,  operates  only  in  favor  of  consignees,  upon  goods  con- 
signed to  them. 

The  privilege  of  the  plaintiffs  is  therefore  restricted  to  ^^  necessary  bm^i^Mus 
furnished  by  them  "  to  the  plantation,  and  this  term  we  consider  as  intended  to 
include  such  supplies  only  as  are  essential  to  the  subsistence  and  management 
of  the  plantation.  Tested  by  this  rule,  that  portion  of  the  claim  sued  upon, 
which  would  under  any  circumstances  be  entitled  to  a  privilege,  would  be  re- 
duced to  an  amount  even  less  than  the  balance  shown  to  be  due  by  the  account 
marked  C.  It  is  unnecessary  however  to  scrutinize  this  account  in  detail,  as 
even  admitting  all  the  items  charged  to  have  been  for  ^''plantation  sifpplies,'^ 
6 
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Shaw  the  amount  (i.  e.  $2940  92)  fells  for  short  of  the  proceeds  of  the  crops  received 
Kkox.  hy  the  plaintiffs,  upon  which  they  arc  entitled  to  a  privilege.  It  appears  from 
the  credits  allowed  in  the  plaintiffs*  account,  that  the  proceeds  of  sales  of  sugar, 
subject  alike  to  the  privileges  of  the  plaintiffs  and  of  the  intervenors,  amount 
to  $9279,  but  this  amount  was  subject  to  the  superior  privilege  of  Prigge^  the 
overseer,  and  to  the  concurrent  privilege  of  Muncasfer  for  slave  hire,  and  of 
Felt  &  Beid  and  G.  If.  PineJcard  &  Co.^  for  supplies. 

It  is  true  this  amount  has  been  credited  generally  in  the  plaintiffs*  account, 
no  special  imputation  of  payment  having  been  made ;  and  as  between  the  plain- 
tiffs and  the  defendant  probably  such  a  general  credit  cannot  be  disturbed :  but 
the  plaintiflfe  are  now  seeking  to  assert  a  privilege  upon  property  in  the  hands 
of  the  intervenors,  upon  which  these  intervenors  have  a  concurrent  privilege 
with  themselves,  and  the  question  is  not  whether  the  imputation  can  be  dis- 
turbed, but  whether  they  (the  plaintiffs)  can  be  permitted  to  receive  a  larger 
distributive  share  in  the  proceeds  of  the  property  seized,  than  they  would  have 
been  entitled  to  receive  had  the  whole  fund  arising  from  the  sale  of  the  crop 
been  applied  ratably  to  the  payment  of  all  the  priviledged  claims. 

If  the  plaintiffs  have  already  received  more  than  their  proportionate  share  of 
a  fund  upon  which  the  intervenors  have  a  common  privilege  with  themselves, 
they  cannot  interfere  with  the  distribution  of  that  portion  in  the  hands  of  the 
intervenors,  except  for  the  purpose  of  claiming  a  pro  rata  distribution  of  the 
whole  fund,  including  that  which  they  have  themselves  received ;  but  as  they 
have  already  received  more  than  enough  to  satisfy  the  whole  of  their  privileged 
claim,  it  is  impossible  that  they  can  receive  a  larger  amount  upon  a  ratable  dis- 
tribution. 

We  would  remark  again  that  the  appellees  not  having  appealed  from  the 
judgment  of  the  court,  nor  filed  an  answer  to  the  appeal  taken  by  the  appellants, 
we  could  not,  even  if  the  testimony  justified  the  change,  make  any  alteration 
in  the  judgment  to  the  prejudice  of  the  appellants.  The  only  enquiry  which 
is  admissible,  as  the  case  is  presented  to  us,  being  whether  the  plaintiff  can, 
under  the  circumstances,  claim  a  privilege  upon  the  property  sequestered  to  the 
prejudice  of  the  intervening  creditors  who  have  also  a  privilege.  But  although 
the  rights  of  the  intervening  creditors  having  a  privilege  upon  the  property 
sequestered,  cannot  be  destroyed  so  far  as  that  property  or  its  proceeds  are 
affected,  the  imputation  of  payment  would  nevertheless  not  be  without  effect  as 
to  ordinary  creditors.  In  other  words,  although  under  the  peculiar  state  of  the 
pleadings  and  evidence  in  this  case,  the  plaintiffs  can,  as  against  the  recognized 
privileged  creditors,  claim  only  a  ratable  proportion  of  the  whole  of  the  pro- 
ceeds of  the  crop  subject  to  their  privilege,  they  are  not  precluded  from  assert- 
ing tJieir  privilege  as  against  ordinary  creditors  for  the  balance  remaining  due 
to  them  as  furnishers  of  supplies.  For  this  purpose,  it  may  be  necessary  to 
consider  the  effect  of  the  general  credit  by  which  the  proceeds  of  sales  are  ina- 
puted  equally  to  the  liquidation  of  the  entire  indebtedness  of  the  defendant  to 
the  plantiffs.  The  indebtedness  for  supplies  having  been  ascertained,  it  becomes 
a  mere  matter  of  calculation  to  determine  the  proportion  of  the  privileged  claim 
of  the  plaintiffs  remaining  unliquidated. 

The  total  indebtedness  of  the  defendant  to  the  plaintiffs  amounted  to  $23,61T 
27  cts.,  which  has  been  reduced  by  payments  imputed  generally  upon  the  whole 
indebtedness,  to  the  sum  of  $13,531  80.  An  examination  of  the  items  for  sup- 
plies furnished  has  satisfied  us  that  the  total  indebtedness  of  this  character  did 
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not  exceed  $2903  82,  which,  by  a  ratable  imputation  of  the  credits  allowed,         Bhiw 
aid  be  reduced  to  $1672  40.     For  the  pa3rment  of  this  balance  thus  ascer-         kkox. 
tied,  the  plaintiffs  are  entitled  to  a  privilege  and  priority  upon  the  proceeds 
of  the  property  sequestered,  over  the  ordinary  creditors,  and  for  the  balance  of 
their  claim  remaining  unpaid  they  are  entitled  to  rank  as  ordinary  creditors. 

It  is  ordered  that  the  judgment  appealed  from  be  amended  and  that  the  pro- 
ceeds of  the  property  sequestered  herein  be  distributed  among  the  several  cred- 
itors in  the  following  order,  viz  : 

1st     Clerk's  and  Sheriff's  fees 

2d.     Adolphe  Prigge  (overseer $223  00 

8d.      Felt  A  Reid 148  00 

a  W.  Muncaster 650  00 

Geo.  M,  Pinckard  &  Co 300  00 

The  claims  of  the  three  last  named  creditors  to  be  recognized  as  of  equal 
rank  for  the  respective  sums  attached  to  their  names. 

4th.     Shaw  A  Zuntz $1,672  40 

5th.  It  is  further  ordered  that  the  following  named  parties  be  recognized  as 
ordinary  creditors  of  equal  rank,  for  the  following  sums,  to  wit : 

Sham  &  Zuntz $11,860  40 

Felt  A  Reid 41  00 

Brewer  A  Co. 57  00 

Sampeon  A  Keene 100  00 

Bridge  <&  Brother. 166  00 

Warner  &  Co 60  00 

8.  T.  Taylor 124  00 

It  is  further  ordered  that  the  judgment  appealed  from,  except  so  far  as  it 
is  herein  amended,  be  affirmed,  and  that  the  costs  of  this  appeal  be  paid  by  the 
plaintiffs  and  appellees. 


SAKE   CASE   ON   A   RE-HEARINO. 

Lea,  J.  Our  attention  has  been  called,  in  the  brief  for  a  re-hearing,  to  a  re- 
mark made  in  the  decision  that  was  rendered  in  this  case,  which  requires  cor- 
rection. 

In  stating  that  *^  subrogation  by  operation  of  law  does  not  take  place  in  favor 
of  one  who  pays  a  privileged  debt  in  the  absence  of  any  legal  obligation  so  to 
do,"  it  was  not  intended  to  restrict  in  any  manner  the  application  of  the  Article 
2157  of  the  Civil  Code.  The  reading  of  the  Article  is  plain  and  free  from  am- 
biguity. It  was  thought  necessary,  however,  to  refer  only  to  such  portion  of 
the  Article  as  might  be  considered  applicable  to  the  case  at  bar.  Upon  a  review 
of  the  case,  we  see  no  reason  to  make  any  change  in  the  judgment  heretofore 
rendered.  We  do  not  consider  payments  made  by  a  fiictor  upon  the  order  of  a 
planter  such  payments  as  are  contemplated  in  Article  2157  of  the  Code.  They 
can  be  considered  only  as  so  much  money  advanced. 

Re-hearing  refused. 


44  SUPKEMB  COURT  OF  LOUISIANA, 


Louis  Coussy  et  als.  v.  Adelaide  Vivant  et  als. 

A.t  executrix  of  the  eetate  of  i^.,  left  the  State,  after  haTing  appofaited  O.  as  her  agent  Certain 
property  of  the  estate  was  afterwards  sold  by  order  of  court,  and  the  price  tn  cash  and  notes  paid 
over  to  0.  as  the  agent  of  the  executrix.  Shortly  after  A,  died,  and  C.j  the  agent,  was  H»P<>lat«l 
executor  of  JB.^a  estate,  and  In  that  capacity  collected  the  part  of  the  price  unpaid.  No  account 
of  the  price  was  rendered  to  the  heirs  of  27.  by  the  representatlTes  of  A.^  and  her  successor  in 
office  rendered  no  account  thereof. 

Meld  :  That  the  failure  to  deposit  the  power  of  attorney  of  the  executrix  In  the  office  of  the  Recorder 
of  Mortgages  did  not  affect  the  validity  of  the  proceedings  under  which  the  property  was  sold. 

That  the  heirs  of  the  executrix,  at  whose  instance  the  property  was  sold,  could  not  be  made  liable  for 
the  price  :  Ist,  because  the  part  of  the  price  unpaid  at  her  death  was  property  paid  to  her  succes- 
sor in  office,  and  2d,  because  the  cash  pajrment  having  been  made  to  61,  as  agent  of  A.,  in  her 
capacity  as  executrix,  he  is  presumed  to  hare  been  in  possession  of  the  amount  at  the  death  of  A^, 
and  when  afterwards  appointed  the  successor  in  office  of  A.,  to  have  kept  possession  of  the  ftand 
in  that  capacity. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
E,  Filleulj  for  plaintiffs  and  appellants.     J.  Se^herSj  for  A.  Vivant^  ap- 
pellee.    S.  L.  Johnson^  for  Faught  et  al.^  appellees. 

Merrick,  C.  J.  The  plaintiffs  allege  that  they  are  the  testamentary  heirs  of 
Victaire  Marcos  Tio^  a  free  woman  of  color,  their  aunt,  who  departed  this  life 
in  June,  1837.  That  petitioners  have  been  recognized  as  her  heirs,  and  put  in 
possession  of  her  estate.  That  she  appointed  Marie  Laraux^  f  w.  c,  separ- 
ated in  bed  and  board  from  her  husband,  Francois  Auguste^  testamentary  exe- 
cutrix. That  the  executrix  took  the  oath,  and  received  letters  testamentary, 
June  28th,  1837.  That  about  the  end  of  March,  1839,  the  said  executrix  left 
the  city  of  New  Orleans,  and  the  State  of  Louisiana,  without  informing  or  ob- 
taining leave  of  the  court,  or  having  been  discharged,  or  having  filed  an  account 
of  her  administration.  That  before  she  left  she  made  a  power  of  attorney  to 
Z.  Ferra7id,  f.  m.  c,  but  did  not  deposit  and  record  said  power  in  the  ofiSoe  of 
the  Judge  who  had  appointed  her,  and  before  whom  the  succession  was  opened. 
That  during  her  absence  the  proceedings  were  conducted  by  an  attorney  at  law 
in  the  same  manner  as  if  she  were  present  in  court  and  within  the  jurisdiction 
and  control  of  the  court  of  probates.  That  when  she  was  absent,  upon  such 
petition,  the  sale  of  all  the  immovables  was  ordered,  and  on  the  13th  day  of 
May,  1839,  a  certain  lot  of  ground,  belonging  to  said  succession,  was  sold  and 
adjudicated  to  Adelaide  Virant,  for  $3200,  payable  one-third  cash,  the  balance 
in  two  equal  instalments,  at  six  and  twelve  months'  credit  That  in  the  act  of 
sale,  LoitU  Ferrand^  under  the  power  of  attorney  referred  to,  appeared  as  the 
agent  of  Marie  Latanx.  That  the  price  was  not  not  brought  into  court  and 
placed  under  the  jurisdiction  of  the  court,  and  was  not  paid  under  the  sanction 
and  authority  of  the  court  That  said  payment,  if  it  ever  took  place,  was  made 
without  the  authorization  of  the  court  which  controls  every  act  of  the  executor 
and  administrator,  or  of  his  duly  authorized  agent  That  said  Ferrand  had  no 
authority  to  divest  the  succession  of  title  to  its  property,  or  to  receive  payment 
of  the  sum  due  the  succession  by  Adelaide  Vivant,  and.such  payment  is  null. 
That  Adelaide  Vivant  cannot  avail  herself  of  the  plea  of  good  fiiith,  because 
she  was  well  aware  of  the  incapacity  of  Ferrand,  and  of  the  absence  of  the 
executrix  at  the  time  of  said  pretended  payment     That  at  the  time  of  the 
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alleged  payment  petitioners  were  minors  unable  to  attend  to  their  interests.  Ooomt 
That  said  Marie  Lavaa^  died  in  the  city  of  Paris,  France,  ten  days  after  the  YiTiir. 
said  sale»  to  wit:  on  the  22d  day  of  June,  1839.  That  she  or  her  heirs  never 
rendered  an  account  of  her  administration.  That  no  part  of  the  price  of  said 
property  has  ever  been  accounted  for  or  placed  under  the  control  of  the  court. 
That  the  succession  of  Marie  Lavavx  has  been  opened,  and  the  defendants 
(except  said  Adelaide  Vivant)  are  her  heirs,  and  that  they  and  said  Adelaide 
Ynant  are  responsible  to  petitioners  for  said  price,  with  five  per  cent  interest 
thereon  per  annum. 

The  petition  concludes  with  a  prayer  that  the  heirs  of  said  Marie  Lataxix^ 
each  for  their  verile  shares,  and  said  Adelaide  Vivant^  in  solido  with  them,  be 
decreed  to  pay  petitioners  $8200,  with  five  per  cent  interest  fi*om  the  13th  day 
of  April,  1839,  with  a  privilege  and  a  mortgage  upon  the  property  sold 

From  the  petition,  therefore,  it  appears  that  plaintiffs  expect  to  recover  fi-om 
the  defendant,  Adelaide  Vicant,  because  she  was  not  justified  in  making  pay- 
ment to  Ferrandy  and  firom  the  heirs  of  Marie  Lavaux^  because  she  {Marie 
Lmuvx)  left  the  State  and  did  not  cause  her  power  of  attorney  to  be  deposited 
in  the  office  of  the  Judge  who  appointed  her ;  because  the  receipt  of  the  money 
and  notes  by  Ferraful  was  the  receipt  of  money  by  herself^  and  because  she 
did  not  render  any  account 

The  plaintifik,  previously  to  the  institution  of  this  suit,  brought  an  action  to 
bare  the  lot  of  ground,  the  price  of  which  is  the  object  of  the  present  suit,  de- 
clared to  be  the  property  of  the  plaintiffs,  on  account  of  certain  alleged  irregu- 
larities in  the  sale.  That  case  was  finally  decided  against  the  plaintifis  by  the 
decree  of  this  court  in  December,  1854.  The  present  action  for  the  price  was 
also  decided  against  the  plaintiffs  by  the  lower  court,  and  they  have  appealed. 

There  is  no  ground  for  the  action  against  Adelaide  Vitant,  The  letters 
testamentary  conferred  upon  MarU  Laraux  the  power  to  administer  the 
estate  as  executrix.  Her  departure  from  the  State,  after  making  her  power  of 
attorney,  did  not,  as  the  law  then  stood,  have  the  effect  ipeo  facto  to  deprive 
her  of  her  office,  notwithstanding  the  copy  of  the  power  of  attorney  does  not 
appear  to  have  been  deposited  with  the  Judge.  It  required  some  action  of  the 
court  appointing  her  to  declare  the  office  U>  be  vacant  But  the  court,  so  &r 
from  making  such  order,  recognized  her  acts,  and  at  her  instance  ordered  the 
sale  of  the  property,  the  price  of  which  is  in  question  in  this  case.  She  was, 
therefore,  in  office,  and  the  receipt  of  the  money  due  by  the  debtor  of  the  sue- 
cession^  by  Ferrand,  her  agent,  was  a  valid  payment,  and  discharged  the  debtor 
for  the  $1066  66^,  the  instalment  in  cash  made  during  the  lifetime  ai  Marie 
Laraux^  the  executrix. 

The  two  promissory  notes  were  paid  to  Ferrand  whilst  he  was  executor,  and 
had  capacity  to  receive  the  money.     Those  payments  were  also  valid 

Now,  are  the  heirs  of  Marie  Lavaux  bound  for  these  payments  ?  It  is  shown 
that  the  executrix  died  in  Paris,  on  the  22d  day  of  June,  1839,  Just  twelve 
days  after  Ferrand^  the  agent,  acknowledged,  by  notarial  act  of  sale,  to  have 
received  the  first  instalment  of  the  price  in  cash,  and  the  promissory  notes  fall- 
ing due  in  six  and  twelve  months  thereafter. 

Ferrand  was  appointed  dative  testamentary  executor,  and  qualified  as  such 
on  the  2d  day  of  December,  1889.  As  to  the  two  notes  not* matured  at  the 
time  of  the  death  of  Marie  Latavx^  it  cannot  be  seriously  contended  that  her 
heirs  are  responsible  for  the  payment  made  by  Adelaide  Vitant  to  Ferrand, 
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CouHT        ^ho  was  at  that  time  executor.     The  payment  of  the  notes  we  have  already 
ViTAHT.       said  was  valid. 

But  in  regard  to  the  instalment  in  cash,  it  is  possibly  not  so  clear  at  the 
first  view  who  is  bound  to  account  for  it  to  the  plaintiffs,  Ferrand  or  the  heirs 
of  Marit  Lavanx.  "We  will,  therefore,  consider  how  the  matter  stands.  It  is 
certain  that,  after  the  death  of  Marie  Lavaiir,  her  heirs  did  not  represent  the 
succession  of  Victoire  Marcos  Tio.  They  were,  so  far  as  the  latter  succession 
was  concerned,  third  persons.  It  is  equally  clear  that,  after  the  appointment 
of  Ferrand  as  dative  testamentary  executor,  he  did  represent  the  succession  of 
the  testatrix,  Tio^  for  the  purpose  of  collecting  the  property  sold  for  the  pay- 
ment of  debts,  and  to  pay  such  debts.  It  is  equally  clear  that  in  collecting  the 
instalment  of  cash,  Ferrand  was  not  the  agent  of  Marie  Lataux  in  her  individual 
capacity  but  as  executrix.  The  fund,  therefore,  which  he  had  collected  be- 
longed to  the  estate.  It  was  not  the  private  property  of  Marie  La/caux^  but 
the  property  of  the  succession. 

The  agent  who  has  the  fund  of  his  principal  in  his  hands  is  qvoad  the  ftind 
only  a  depositary.  He  cannot  use  it  (which  is  presumed  to  exist  in  his  hands 
in  specie)  without  committing  a  crime. 

Now,  suppose  the  heirs  of  Lataux  had  sued  Ferrand  immediately  after  his 
appointment  as  executor  for  the  $1066  66^,  received  by  him  as  agent  for  Maris 
Lataux^  executrix,  alleging  that  they  were  bound  to  account  to  the  succession 
of  Victoire  Marcos  Tio  for  this  money,  could  not  Ferrand  have  replied  success- 
fully:  "It  is  true  that  this  money  is  in  my  hands,  but  I  did  not  receive  it  for 
your  mother  in  her  individual  capacity,  which  you  alone  represent;  I  received 
it  for  the  executrix  of  the  last  will  and  testament  of  Tio,  and  as  I  am  now  exe- 
cutor of  her  will,  I  am  bound  to  account  to  no  one  but  myself" 

It  would  seem  that  the  heirs  of  Lataux  could  no  more  take  this  money  out 
of  the  hands  of  the  dative  testamentary  executor  who  had  possession  of  and, 
by  his  appointment,  title  to  the  money,  than  they  could  a  slave  or  a  piece  of 
real  estate.  If  the  heirs  could  not  recover  this  money  from  the  dative  testa- 
mentary executor,  they  are  not  bound  to  the  heirs  of  Tio  for  it 

As  the  money  is  by  law  presumed  to  be  in  the  hands  of  the  agent,  who  is 
not  supposed  to  have  committed  the  crime  of  embezzlement,  it  must  follow  that 
his  sureties  are  prima  facie  bound  with  him  for  its  faithful  administration.  If 
the  surety  would  relieve  himself  from  such  objection,  he  should  at  least  show 
that  the  agent  had  not  only  embezzled  the  fund  before  his  appointment  as  exe- 
cutor, but  also  that  he  was  insolvent  at  that  time.  Finding,  therefore,  that  the 
fund  in  controversy  has  gone  into  the  hands  of  Ferrand  as  executor,  the  plain- 
tiff must  be  left  to  such  remedy  as  they  have  against  him  and  his  surety. 
There  is  no  reason  to  disturb  the  judgment  of  the  lower  court,  and  we  consider 
what  we  have  here  said  a  sufficient  answer  to  the  other  questions  raised  by 
plaintiffs'  counsel. 

Judgment  affirmed. 
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City  of  New  Orleans  v.  Estate  op  Arthur  McArthcr. 

Wbere  defendant  admits  a  part  of  the  plaintiff's  claim  and  deposits  the  amount  in  court,  and  the 
balance  for  which  Judpnent  is  rendered  is  less  than  $800,  the  Judgment  being  an  entirety  and 
the  vhole  amount  claimed  in  the  suit  being  over  $300,  the  court  has  jurisdiction  of  an  appeal. 

One  can  only  be  bound  by  the  assessment  rolls  of  the  parish  or  district  within  which  one  has  taxa- 
able  property,  after  haying  failed  to  appeal  without  a  sufficient  excuse. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Burant  A  H(ymer^  for  defendant  and  appellant     Latille  &  Morell^  for 
plaintiff. 

Spofford,  J.  In  the  cases  of  the  City  of  Kew  Orleans  v.  Laeroix,  The 
Same  v.  Rouneau^  and  The  Same  v.  Lessepa,  11  Ann.  pp.  198,  195  and  251,  we 
held,  that  a  tax  payer  sued  for  city  taxes,  before  being  allowed  to  establish 
errors  in  the  assessment  roll  to  his  prejudice,  should  allege  and  show  that  he 
has  applied  in  vain  to  the  proper  authorities  for  a  correction  thereof  within  the 
time  limited  by  law  for  such  an  appeal,  or  in  default  of  such  an  application, 
that  there  existed  some  sufiQcient  reason  for  his  apparent  negligence. 

Upon  the  authority  of  those  cases,  the  district  Judge  in  this  instance  ex- 
cluded all  evidence  to  establish  the  allegations  of  the  defendants  answer,  and 
rendered  a  judgment  against  her  for  all  the  taxes  claimed,  from  which  she  has 
appealed. 

The  judgment  sought  to  be  reversed  is  an  entirety,  and  exceeds  three  hun- 
dred dollars.     We  think  we  have  jurisdiction  of  the  case. 

The  defendant,  whose  answer  is  full,  explicit  and  carefully  framed,  does  not 
contest  the  correctness  of  the  doctrine  laid  down  in  the  cases  above  cited,  but 
maintains  that  she  has  brought  herself  within  the  exception  to  the  rule,  by  al- 
leging a  state  of  fects  which  exonerates  her  from  the  charge  of  laches,  and  ex- 
cuses her  for  her  failure  to  apply  for  a  correction  of  the  assessment  roll. 

If  her  answer  is  true,  (and  in  this  inquiry  we  must  assume  its  truth,)  she 
gave  in  &ithfully  all  her  property  in  the  city  of  New  Orleans  to  the  Assessors 
of  the  respective  districts  where  it  was  situated ;  she  had  no  property  subject 
to  taxation,  except  that  which  was  situated  in  the  Second  and  Third  Districts  ; 
she  admits  herself  bound  by  the  assessments  rolls  of  those  districts ;  but  she 
avers,  that  the  assessment  against  her  in  the  First  District  of  "  twenty-four 
slaves  in  square  No.  220,  comprised  within  Dryades,  Melpomene,  Thalia  and 
Bacchus  streets,  assessed  at  $12,000,"  is  a  gross  error,  as  she  never  owned  any 
property  either  in  that  square  or  in  the  First  District ;  that  during  the  year  for 
which  the  taxes  sued  on  are  levied,  all  of  her  slaves  were  assessed  in  the  Second 
District,  and  are  regularly  included  in  her  bill ;  that  she  is  entitled  to  relief 
from  the  gross  error  and  fraudulent  assessment  made  by  the  Assessor  of  the 
First  District,  to  swell  up  the  amount  of  the  taxable  property,  because  as  she 
owned  no  property  whatever  in  that  district,  and  was  rightfully  assessed  for  all 
her  property  elsewhere,  she  was  not  bound  to  look  over  the  eight  hundred 
squares  on  the  assessment  roll  of  the  First  District,  to  see  whether  she  was 
there  taxed  for  any  slaves  or  property  she  did  not  own. 

This  state  of  facts  discloses  a  reasonable  and  valid  excuse  for  what  we  should 
otherwise  regard  as  an  apparent  neglect  on  the  part  of  the  defendant,  to  exa- 
mine the  assessment  roll  and  apply  for  its  correction  in  the  mode  pointed  out 
by  statutory  regulations  upon  that  subject 
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Niw  oklkakb.       One  can  only  be  bound  by  the  assessment  rolls  of  the  parish  or  district, 

McAethur.      within  which  one  has  taxable  property,  after  having  failed  to  appeal  without  a 

sufficient  excuse.     A  different  rule  would  subject  parties  to  constant  surprises, 

or  oblige  them  to  employ  agents  in  every  parish  or  assessment  district  in  the 

State. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  avoided  and  re- 
versed, and  that  this  cause  be  remanded  to  the^  district  court,  with  directions  to 
permit"the  defendant  to  oflfer  evidence  in  support  of  the  allegations  of  .her  an- 
swer, and  further  to  proceed  as  the  law  may  require ;  the  costs  of  this  appeal 
to  be  home  by  the  plaintiff  and  appellee. 


State  v,  Thb  Judge  of  the  Seventh  Judicial  District. 

TfTbere  property  U  seised  under  execution  ftnd  the  lale  is  enjoined  by  a  third  person  claiming  to  be 
the  owner,  it  Is  the  value  of  the  property  under  selsure,  an  4  not  the  amount  for  which  the  writ  is- 
sued, which  determines  the  right  of  appeal. 

ON  the  application  of  Mills  &  CJcrelaml  for  a  mandamvs  to  the  Judge  of  the 
District  Court  of  East  Feliciana,  C.  Ratliff,  J.  Mme  ^  Hardy  and  B(nD- 
man  <t  De  Lee^  for  appellants. 

VooRHiES,  J.  (Merrick,  C.  J.,  declined  sitting.)  This  is  an  application  for 
a  writ  of  mandamm  to  compel  the  district  Judge  to  grant  to  the  relators  an 
appeal  from  a  judgment  rendered  by  him  in  favor  of  Thomas  P.  SimpMn 
against  Mills  &  Clereland. 

In  his  answer  accompanying  the  petition  praying  for  the  writ,  the  Judge  has 
wfeived  the  usual  notice,  and  consented  that  the  matter  shall  be  submitted  in- 
stanter  to  the  decision  of  this  court 

The  ground  upon  which  he  justifies  his  refusal  to  grant  the  appeal  is,  that 
the  matter  in  dispute  does  not  exceed  the  sum  of  $300. 

It  is  in  evidence  that  in  18oo,  the  relators,  Mills  <fe  Cleteland^  obtained  a 
judgment  against  Thomas  Alhritton,  for  the  sum  of  $136,  with  eight  per  cent 
per  annum  interest  on  $90  83  thereof  from  the  1st  of  January,  1853,  and  on 
the  residue  firom  the  1st  of  January,  1854,  until  paid.  A  Ynrii  oi  fieri  facias 
thereon,  issued  on  the  18th  of  October,  1855,  was  executed  by  the  seizure  of  a 
negro  woman  named  Xt/ry,  as  the  property  of  Alhritton.  Thomas  P.  Simp9(^n 
enjoined  the  sale,  on  the  ground  that  the  property  seized  l)elonged  to  him  and 
not  to  the  defendant  in  execution.  After  the  joinder  of  issue,  judgment  was 
rendered  in  favor  of  Simpson^  perpetuating  the  injunction.  It  is  from  the  judg- 
ment thus  rendered  against  them  that  the  relators  claim  the  right  of  appeal. 

We  think  it  is  clear  that  the  title  to  the  slave  Lucy,  and  not  the  judgment 
in  favor  of  the  relators  against  Albritt&n^  was  the  matter  in  dispute  between 
the  litigating  parties  in  the  injunction  suit  As  the  evidence  shows  that  the 
value  of  the  slave  exceeded  the  sum  of  $300,  it  is  obvious  that  the  relators  were 
entitled  to  an  appeal  from  the  judgment  thas  rendered  against  them.  See  5 
Ann.  31. 

It  is  therefore  ordered  that  a  writ  of  mandamus  issue  as  prayed  for,  directmg 
the  district  Judge  to  grant  an  appeal  to  the  relators  from  the  judgment  thus 
rendered  against  them  in  favor  of  said  Sijnpson,  on  complying  with  the  require- 
ments of  the  law. 
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W.  H.  HoGAN  V,  0.  W.  Carras. 

Id  eyery  sale  of  a  teaworthy  steamer,  where  ttme  la  given  for  the  paTment  of  the  price,  it  U  to  be 
coDddered  as  havlDg  been  in  the  contemplation  of  the  parties,  that  the  vessel  was  to  be  employed 
In  narli^tton,  and  even  If  that  navigation  extends  beyond  the  waters  of  the  State,  in  the  absence 
of  any  allegation  of  fraud  or  insolvency,  the  vendor  will  not  be  permlUed  to  attach  the  boat 
where  the  price  is  not  yet  due,  by  swearing  that  the  debtor  is  about  to  remove  his  property  out  of 
the  SUte  before  the  debt  becomes  due. 

APPEAL  from  the  Fourth  District  of  New  Orleans,  Beynoldg,  J. 
Chilton  A  Harrison,  for  plaintiff  and  appellant    UAH,  Mwrr,  for  de- 
fendant 

Lea,  J.  The  plaintiff  who  is  a  resident  of  the  State  of  Mississippi,  acting 
as  the  agent  of  third  paities,  sold  to  the  defendant,  who  is  also  a  resident  of  the 
State  of  Mississippi,  the  steamboat  P.  C.  Wallis,  and  in  part  payment  of  the 
price,  received  a  note  dated  March  10th,  1856,  payable  on  the  22d  September 
following.  On  the  22d  March,  1856,  twetye  days  after  the  date  of  the  note  and 
six  months  before  its  maturity,  the  plaintiff  caused  the  steamer  to  be  attached, 
on  the  ground  that  the  defendant  was  a  non-resident  and  was  about  to  remove 
the  said  boat  out  of  the  State  of  Louisiana,  before  the  note  should  become 
due.  Upon  a  rule  taken  for  that  purpose,  there  was  a  judgment  setting  aside 
the  attachment,  from  which  judgment  the  plaintiff  has  appealed. 

The  only  question  which  it  is  necessary  to  determine,  is  whether  the  nature 
of  the  contract  was  one  which  made  it  an  exception  to  the  general  rule  rcgu-. 
lating  attachments  based  upon  unmatured  obligations.  It  may  be  assumed  that 
the  allegations  of  the  petition,  supported  by  the  plaintiff^s  afiQdavit,  arc  such 
as  bring  the  case  within  the  letter  of  the  law,  authorizing  an  attachment,  but 
there  is  no  allegation  of  fraud  or  bad  faith  on  the  part  of  the  defendant,  and 
it  is  shown  that,  at  the  date  of  the  seizure,  the  defendant  had  made  arrange- 
ments for  the  employment  of  the  vessel  permanently  in  a  trade  confined  ex- 
clusively to  the  waters  of  the  State.  Apart  from  this,  however,  we  think  that 
on  every  sale  of  a  seaworthy  steamer  where  time  is  given  for  the  payment  of 
the  price,  it  must  have  been  in  contemplation  of  the  parties  that  the  vessel  was 
to  be  employed  in  navigation ;  and  even  if  that  navigation  extended  beyond  the 
waters  of  the  State,  it  would,  in  the  absence  of  any  allegation  of  fraud  or  in- 
solvency, be  a  breach  of  faith  to  interrupt  an  employment  from  which  it  was 
anticipated  that  the  purchaser  would  derive  the  means  of  meeting  his  engage- 
ments. 

We  think,  as  was  ruled  in  the  case  of  B^issel  v.  Wihon,  18  La.  867,  "  that 
it  would  be  unreasonable  to  extend  the  application  of  the  Act  of  1826,  to  a 
species  of  property  which  from  its  nature  and  destination  must  necessarily  be 
taken  out  of  the  State,  and  which  the  creditors  of  the  owner  could  not  have 
believed  would  remain  continually  within  its  limits."  By  selling  property  of 
this  kind  upon  terms  of  credit,  there  is  an  implied  permission  on  the  part  of 
the  vendor,  as  incident  to  the  contract^  that  it  may  be  employed  in  accordance 
with  its  destination  in  whatever  manner  may  be  most  remunerative  to  the  owner, 
and  the  plaintiff  cannot  be  permitted  before  the  maturity  of  his  demand,  to 
Interrupt  such  use  of  the  vessel  as  must  have  been  in  contemplation  of  both 
parties  at  the  time  the  sale  was  effected. 

Judgm^tt  aflSrmcd. 
7 
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Charles  S.  Farwell  r.   Harris  &  Morgan. 

In  an  action  against  the  owners  of  a  ship  for  the  value  of  a  slave  carried  airay  in  the  ship,  the 
plaintiff;  under  the  general  denial,  is  bound  to  prove  that  he  is  the  •wner  of  the  slave  carried 
away. 

It  is  a  good  defence  to  such  an  action,  that  another  person  than  the  plaintliT  is  the  owner  of  the 
slave,  and  that  the  defendant  was  autliorixed  and  employed  by  sach  other  person  to  receive  the 
slave  and  carry  him  to  another  port. 

The  Clerk  of  the  ship  is  a  competent  witness  for  his  employers  to  prove  the  instructions  given  by  tiie 
owner  to  the  Clerk,  In  shipping  the  slave. 

A  formal  release  of  a  witness  from  any  liability  over  to  the  party  Interrogating  him,  annexed  to  the 
interrogatories  and  transmitted  with  the  commission  under  which  he  was  examined,  Is  sufficient 
to  remove  the  objection  to  his  testimony  on  the  score  of  interest. 

In  an  action  against  a  common  carrier  upon  the  penal  statute  for  taking  slaves  out  of  the  State 
without  the  consent  of  the  owner,  the  ostensible  owner  in  whose  name  the  slave  was  shipped,  and 
the  vendor  of  such  owner,  have  no  interest  In  the  suit,  and  are  competent  witnesses  for  the  defen- 
dant.   The  Judgment  in  such  an  action  is  not  conclusive  as  to  the  title  to  the  slave. 

The  common  carrier  is  not  required,  upon  his  own  responsibility,  to  decide  upon  the  validity  of  the 
title  of  shippers  to  property  which  is  shipped,  but  the  shipowner  has  complied  with  the  law,  if  he 
has  in  good  faith  received  the  slave  fk-om  a  person  claiming  to  be  owner,  and  holding  under  an  ap- 
parent title. 

The  court  takes  Judicial  knowledge  that  slaves  are  personal  property  in  other  States. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
H.  Gaither,  for  plaintiff.     Bace  <fe  Foster,  for  defendants  and  appellants. 

Buchanan,  J.  On  the  29th  of  December,  1853,  a  slave  man  named  Charles 
was  shipped  by  one  C  H.  Ilugh^  on  board  the  steamship  Perseverance,  belong- 
ing to  the  defendants,  at  the  port  of  New  Orleans,  for  transportation  to  Galves- 
ton, in  the  State  of  Texas;  and  a  clearance  for  said  slave  was  granted  by 
the  Collector  of  this  port,  upon  oath  being  made,  as  directed  by  the  Act  of 
Congress  of  2d  March,  1807,  by  the  shipper  and  by  the  master  of  the  ship, 
that,  to  the  best  of  their  knowledge  and  belief,  the  said  Charles  was  not  im- 
ported into  the  United  States  since  the  1st  of  January,  1808,  and  that,  imder 
the  laws  of  this  State,  he  was  held  to  service  and  labor. 

The  present  action  is  instituted  by  a  person  who  alleges  himself  to  have  been, 
at  the  the  time  of  said  shipment,  the  owner  of  said  slave  diaries,  and  that  said 
slave  was  taken  out  of  the  State,  on  board  the  steamship  Perseverance,  without 
his  consent  and  against  his  wishes,  by  means  of  which  taking  the  slave  has 
been  altogether  lost  to  him.  Plaintiff  claims  the  value  of  said  slave,  stated  at 
twelve  hundred  dollars;  hire  from  the  time  of  his  abduction  at  the  rate  of 
twenty -five  dollars  per  month ;  and  in  addition,  a  penalty  of  five  hundred  dol- 
lars, under  the  statute. 

The  first  question  which  arises,  under  the  pleadings  and  bills  of  exception, 
is  the  right  of  defendants  to  plead,  and  to  prove,  that  the  slave  (7^ <7r?<»  belong- 
ed to  another  person  than  the  plaintiff. 

In  all  the  statutes,  four  in  number,  which  give  an  action  against  the  owners 
of  a  ship  for  the  value  of  a  slave  carried  away  in  the  ship,  the  action  is  in 
terms  given  to  the  owner  of  a  slave.  See  Acts  of  1816,  p.  8 ;  Acts  of  1835,  p. 
152 ;  Acts  of  1839,  p.  120  ;  Acts  of  1840,  p.  90. 

It  is,  therefore,  an  essential  averment  of  the  petition,  that  the  plaintiff  is  the 
owner  of  the  slave  carried  away  ;  and  the  general  denial  puts  him  on  the  proof 
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of  this  fiwst     It  is,  consequently,  a  good  defence  to  such  an  action,  that  another       vamtibx 

penon  than  the  plaintiff  is  the  owner,  and  that  the  defendant  was  authorized 

and  employed  hy  that  other  person  to  receive  the  slave  on  hoard  his  vessel,  and 

amvey  him  to  another  port     The  case  of  Buel  v.   The  steamer  New  YorJc^  in 

17  La»  Rep.,  cited  by  plaintifi^  is  not  inconsistent  with  this  ruling.     In  that 

awe  the  plaintiff  offered  in  evidence  his  title  (a  bill  of  sale  made  in  Florida,) 

in  support  of  his  allegation  of  ownership ;  and  the  objection  made  by  defen- 

duit  was,  that  the  same  had  not  been  recorded  in  New  Orleans.     But  the  court 

held  this  ground  of  objection  to  be  untenable;  and  observed,   "there  was  no 

adverse  title  set  up  against  that  of  plaintiff;  the  defendant  did  not  pretend 

to  own  the  slave,  Tior  to  h<ite  any  right  contradictory  with  th^ plaintiffs.^* 

But  here,  the  case  is  directly  the  reverse.  The  defendants  plead  specially 
that  *'  they  received  on  board  the  said  ship  Perseverance  a  negro  man  named 
Oharha,  represented  at  the  time  to  be  a  slave  belonging  to  one  James  L.  Me- 
E»ny  residing  in  Galveston,  Texas ;  but  that  said  slave  was  duly  passed  at  the 
oastomhouse  by  said  McKeon^  or  his  agent,  and  the  regular  customhouse  clear- 
ance given  before  the  said  man  Charles  was  taken  on  board,  and  which  is  the 
only  precaution  and  protection  the  law  affords  and  points  out  to  common  car- 
riers, and  your  respondents  are  unable  to  know  to  whom  slaves  may  belong — 
but  as  common  carriers,  when  properly  cleared  at  the  customhouse,  they  are 
bound  to  receive  and  transport  the  same  as  required  That  they  did  thus  le- 
gally receive  a  certain  negro  Charles^  properly  cleared  at  the  customhouse,  as 
the  property  of  one  James  L.  McKeon^  of  Galveston,  to  whom,  on  the  arrival 
of  the  ship  Perseverance  at  that  port,  he  was  delivered  and  properly  receipted 
for,  and  charges  paid.** 

The  answer  of  defendants  next  proceeds  to  aver,  with  circumstantial  detail, 
that  James  L.  McKeon^  of  Galveston,  Texas,  is  the  owner  of  the  slave  Charles^ 
by  two  distinct  titles ;  one  derived  from  Leonidas  B.  Harper ^  (who  is  likewise 
the  vendor  of  plaintiff,)  and  the  other  from  Richard  Harper^  the  father  of  Le- 
onidaSy  whom  the  answer  avers  to  have  been  the  real  original  owner  of  the 
slave,  and  whose  title  was  never  divested,  until  the  conveyance  by  said  Rich- 
ard to  MeKeon, 

It  is  evident  that  the  outstanding  title  in  another  than  the  plaintif!^  thus 
pleaded,  is  a  matter  which  had  a  direct  pertinency  to  the  defendants'  liability  to 
plaintiff  in  the  manner  and  form  as  charged.  The  court  did  not  err,  therefore, 
in  refusing  to  strike  out  those  pleas,  upon  plaintiff's  application,  or  to  put  de- 
fendants upon  making  an  election. 

The  customhouse  manifest  and  clearance  of  slave  Charles  by  Hughes^  were 
given  in  evidence  by  plaintiff;  and  Hughes  was  offered  by  defendant,  and  pro- 
perly received  by  the  court,  to  prove  that  in  shipping  the  slave  he  acted  as  the 
agent  of  and  by  special  instructions  from  James  L.  McKeon.  The  circumstance 
of  Hughes  being  in  the  defendants'  employ,  as  Clerk  of  the  ship,  did  not 
render  him  incompetent  C.  0.  2261.  His  testimony  is  corroborated  by  that 
of  MeKe&n,  MeKeon  and  Richard  Harper  were  examined  under  commission 
in  Texas,  and  their  depositions,  with  exhibits  annexed,  were  offered  by  defen- 
dants. Harper  was  objected  to  as  incompetent,  on  the  ground  of  interest,  and 
tiiat  it  would  be  proving  title  to  the  slave  by  parol  McKeon  was  also  object- 
ed to  on  the  score  of  interest 

The  objection  to  Harper  was  sustained  by  the  court,  and  his  deposition  ruled 
out     That  of  McKeon  was  admitted  by  the  court  "  only  to  show  that  said  Mc- 
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riawm.  Keen  placed  the  negro  on  board  the  defendants'  ship,  claimed  to  be  the  owner 
of  the  negro,  and  paid  charges  for  bringing  hun  to  Galveston,  and  for  no  other 
purpose." 

We  think  these  rulings  of  the  court  erroneous.  A  formal  release  of  Mc- 
Eeon  from  any  liability  over  to  the  defendants  was  annexed  to  the  defendants* 
interrogatories,  and  transmitted  with  the  commission  under  which  he  was  ex- 
amined. But  he  would  have  been  competent,  even  without  the  release.  Neither 
he  nor  Richard  Harper  have  any  interest  in  the  result  of  this  suit,  which  is 
an  action  against  a  common  carrier,  upon  a  penal  statute,  for  taking  a  slave 
out  of  the  State  without  the  consent  of  his  owner. 

We  do  not  understand  this  statute  as  requiring  the  common  carrier  to  de- 
cide, upon  his  own  responsibility,  upon  the  validity  of  the  title  of  shippers  to 
property  which  is  shipped.  We  fully  appreciate  the  considerations  of  public 
policy,  which  have  dictated  the  laws  under  review,  in  relation  to  the  particu- 
lar kind  of  property  in  question.  But  the  shipowner  has  complied  with  the 
law,  if  he  has  in  good  faith  received  the  slave  from  a  person  claiming  to  be 
owner,  and  holding  an  apparent  title  to  the  slave ;  and  we  take  the  very  best 
witness,  in  support  of  such  a  defence,  to  be  the  party  from  whom  he  has  thus 
received  the  slave.  It  is  to  be  observed,  that  neither  in  the  pleadings,  nor  in 
the  evidence,  is  the  slightest  imputation  thrown  upon  the  good  faith  of  the 
defendants.  On  the  contrary,  the  evidence  on  both  sides  shows  that  the  plain- 
tiff has  himself  to  blame,  in  a  great  measure,  for  the  jeopardy,  if  not  the  loss, 
of  the  money  advanced  by  him  to  Leonidas  Harper  upon  the  sale  d  remere  of 
this  slave;  inasmuch  as  he  imprudently  trusted  his  vendor  with  the  possession 
of  the  slave,  and  allowed  him,  on  a  previous  occasion,  to  take  him  to  Texas, 
where  he  pledged  the  slave  for  the  security  of  money  borrowed. 

We  have  further  to  observe,  upon  the  objections  made  to  Richard  Harper's 
evidence  that  we  take  judicial  knowledge  that  slaves  are  personal  property  in 
Texas.  Indeed,  the  sort  of  title  to  the  slave  Charles^  which  Richard  Hooper 
proves,  could  only  be  proved  by  parol  in  Louisiana.  He  sweaxs  that  the  said 
boy  was  born  and  raised  his  own  slave,  and  that  he  never  parted  with  the  ti- 
tle to  him  until  he  made  the  bill  of  sale  of  him  to  2)n  McKean  of  Galveston. 

The  depositions  of  McKeon  and  of  Richard  Harper^  which  come  up  with 
the  bill  of  exceptions,  and  the  exhibits  annexed  to  those  depositions,  complete- 
ly make  out  the  defendants'  case. 

In  dismissing  the  defendants  from  this  action,  we  are  not  \»  be  understood, 
however,  as  concluding  plaintiff  in  relation  to  the  title  to  the  slave  Charles, 
We  do  not  consider  that  the  proper  parties  are  before  us  for  such  a  purpose. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  there  be  judgment  in  fieivor  of  defiendants,  with  coets  ia 
both  courts. 
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Mrs.  p.  McCormick  r.  Robert  Conway. 

An  Action  for  damageB  for  mallcioiu  prosecutioD  should  not  be  maintained  vlthout  proof  of  malice 

or  bad  Caith  on  the  part  of  the  prosecutor. 
Malice  may  be  Inferred  firom  an  utter  absence  of  probable  cause,  but  In  such  case,  the  absence  ef 

probable  eanse,  to  form  the  basis  of  a  presumption  of  malice,  should  be  shown  afBrmatively  and 

potttlrely. 

APPEAL  firom  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Michel,  Oillmore  S  Semmes  and  Labatt,  for  plaintiff  and  appellee.    Budd 
d  Lambert^  for  defendant  and  appellant 

Lea,  J.  The  plaintiff  sues  to  recover  damages  for  an  alleged  malicious  arrest, 
made  at  the  instance  of  the  defendant,  who  charged  her  under  oath  with  pass- 
ing a  counterfeit  hank  note,  knowing  it  lo  be  such.  There  is  no  proof  in  the 
record  showing  that  any  actual  damage  was  sustained  by  the  plaintiff  or  that 
she  was  imprisoned.  The  jury,  however,  found  a  verdict  in  her  favor  for  the 
sum  of  $500,  probably  as  vindictive  damages. 

We  searched  the  evidence  carefully,  and  find  no  proof  of  malice  or  of  bad 
fiuth  on  the  part  of  the  defendant  It  is  true  that  malice  may  be  inferred  from 
an  utter  absence  of  probable  cause,  but  in  such  case  the  absence  of  probable 
cause  to  form  the  basis  of  a  presumption  of  malice  should  be  shown  affirma- 
tively and  positively. 

In  the  case  at  bar,  the  defendant  is  shown  to  be  a  man  of  good  character, 
and  no  &ct  has  been  brought  to  our  notice  which  could  hiduce  the  belief  that 
he  had  a  motive  which  could  prompt  him  to  make  a  false  accusation  against  the 
plaintiff  "The  public  interest  and  the  proper  administration  of  justice  in 
criminal  matters  requires  that  actions  for  a  malicious  arrest  should  not  be  main- 
tained without  clear  proof  of  malice  and  the  absence  of  probable  cause. '*  See 
MaUmey  v.  Doarie,  15  L.  R  281. 

It  is  ordered,  that  the  judgment  appealed  firom  be  reversed,  and  that  there  be 
judgment  for  the  defendant,  the  plaintiff  and  appellee  paying  costs  in  both 
courts. 


Hugh  Lackey  v,  Clayton  Tiffin. 


The  transfer  of  a  Judgment  rendered  in  another  State,  irhich  Is  final  between  the  parties,  cannot  be 
resisted  when  sued  on  b7  the  assignee  in  this  State,  as  being  the  sale  of  a  litigious  right. 

APPEAL  firom  the  Fourth  District  Court  of  New  Orleans,  Beynolds,  J. 
Ad,  RoneTy  for  plaintiff  and  appellee.     W.  S.  Upton  and  C.  Ro9eliuSy  for 
defendant  and  appellant 

Spoffobd,  J.    The  only  question  here  is,  did  the  plaintiff  buy  a  litigious 
right? 

**  A  right  is  said  to  be  litigious  when  there  exists  a  suit  and  contestation  on 
the  same."     C.  C.  2623. 

On  the  19th  July,  1854,    when  the  plahitiff,  Hugh  Lackey^  bought  of  ArmU 
8tMd  Lawlem  a  final  judgment  which  the  latter  had  obtained  many  years  be- 
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Lackit  fore,  in  the  State  of  Missouri,  against  Clayton  Tiffiriy  the  right  of  Armistead 
TirwH.  Lawless  was  nowhere  in  contestation.  Not  in  Missouri,  for  there  it  was  fixed 
by  irrevocable  decree ;  not  here,  for  Lawkss  had  asserted  no  right  here. 

If  LacJcey  did  not  own  this  judgment  before  the  19th  July,  1854,  he  had  un- 
advisedly brought  a  suit  in  New  Orleans  upon  a  claim  to  which  he  was  a  stran- 
ger, and  as  to  which  he  was  incompetent  to  stand  in  court  The  fact  that  the 
defendant,  Tiffin^  had  joined  issue  with  him  as  to  Aw  rights,  did  not  preclude 
him  fi-om  buying  LawUsis  right,  touching  which  there  was  no  litigation  pend- 
ing whereby  such  right  could  be  affected. 

Judgment  afiBrmed 


WiixiAM  Massey  t?.  Thomas  Hackett  et  al. 

A  copy  of  a  sale  or  deed  of  MDTeyaoce  made  and  executed  by  any  SberUT  In  this  State,  certified  to 
be  a  correct  copy  by  the  Clerk,  has  the  same  effect  as  evidence  in  eyery  respect  as  a  duly  certified 
cepy  of  an  authentic  act. 

Parol  evidence  is  inadmissible  either  to  create  or  to  destroy  title  to  real  estate. 

A  witness  can  only  refer  to  memoranda  made  by  himself  to  reflresh  his  memory. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Duncan  &  Mc  Connelly  for  plaintiff  and  appellant     Clarke  <h  Bayne,  M. 
M.  Cohen^  S,  L.  Johnson  and  G.  Schmidt,  for  various  defendants  and  appellees. 

VooRHiss,  J.  This  is  a  petitory  action,  in  which  the  plaintiff  claims  the 
ownership  of  a  certain  square  of  ground  situated  in  the  city  of  New  Orleans, 
bounded  by  Common,  Gravier,  St  Adeline  and  St  Magdeline  streets.  He  al- 
leges that  a  certain  tract  of  land,  divided  into  squares,  was  seized  under 
several  executions  and  sold  by  the  Sheriff,  as  the  property  of  Jean  Gravier,  on 
the  29th  of  January,  1825,  said  squares  being  designated  by  numbers  according 
to  a  plan  thereof  which  was  then  exhibited  by  the  Sheriff;  that  the  square  in 
question,  known  and  described  as  number  nine,  was  adjudicated  to  Howard, 
Henderson ;  and  that  the  follow^ing  conveyances  of  the  same  were  subsequently 
made  by  authentic  acts,  namely :  from  Howard,  Henderson  to  Solon  Hill  for 
the  account  of  Arteman  Hill  on  the  10th  of  June,  1831,  from  Artem^n  Hill  to 
petitioner  and  Timothy  Donnellan  on  the  9th  of  March,  1836,  and  from  the 
latter  to  petitioner,  on  the  3d  of  March,  1849.  It  is  further  alleged  that  the 
conveyances  from  Artemon  Hill  to  petitioner  and  Donnellan,  and  from  the 
latter  to  petitioner,  contain  a  clerical  error  in  the  description  of  the  square 
thus  sold,  which  should  have  been  described  as  bounded  by  Common,  Gravier, 
St  Adeline  and  St  Magdeline,  instead  of  Common,  Gravier,  St.  Adeline  and 
St  Jeanne  streets ;  and  that  said  error  was  rectified  by  an  authentic  act,  ex- 
ecuted by  Artemon  Hill  in  favor  of  the  petitioner,  on  the  18th  of  May,  1853. 

The  defendants  pleaded  the  general  issue,  and  set  forth  in  their  answer  the 
various  conveyances  from  their  respective  vendors,  whom  they  called  in  war- 
ranty. They  aver,  in  this  answer,  that  those  imder  whom  their  vendors  more 
immediately  hold  acquired  their  title  to  the  property  in  question  by  purchase 
from  Benjamin  Eodrigvez,  by  authentic  act  executed  on  the  7th  of  June,  184»S ; 
that  the  lots  thus  conveyed  to  them  formed  part  of  tha  square  of  ground 
bounded  by  Common,   Gravier,  St  Adeline  and  St  Magdeline  streets,  which 
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was  sdaed  and  sold  by  the  Sheriff,  as  the  property  of  Jean  Ora/tier^  to  Pierre  ^^^ 
CaUUm^  on  the  17th  of  December,  1824;  and  that  the  following  conveyances  Hicmw. 
constitute  this  chain  of  title  to  Benjamin  Bodriguez,  to  wit :  Fierre  Caillou 
sold  to  Jule»  LeBlane,  on  the  26th  of  March,  1831 ;  Jules  LeBIune  conveyed  to 
.Jfathew  JZtfo,  on  the  31st  of  December,  1831 ;  Mathew  Bea  conveyed  to  Henry 
D,  Bichardeany  a  member  of  the  firm  of  8.  T.  ffohson  S  Co.,  on  the  Ist  of 
August,  1888,  and  on  the  29th  of  April,  1848,  Bodriguez  acquired  Bichard- 
9inCs  title  by  purchase  at  a  Sheriff  ^s  sale,  in  the  suit  ofJanatJutn  Montgomery , 
testamentary  executor  of  the  late  William  Nbtt,  subrogated  to  the  rights  of 
the  Citizens'  Bank  of  Louisiana,  against  8.  T.  Hobwn  A  Go.  It  is  further  al- 
leged by  the  defendants,  that  LeBlxme  and  Caillou  were,  together  with  8olon 
Hill,  under  whom  the  plaintiff  claims,  parties  to  an  act  of  compromise  executed 
on  the  14th  of  July,  1831,  in  which  the  parties  declared  that  they  accepted  a 
plan  drawn  by  Louis  Bringier,  on  the  19th  of  May,  1831,  dividing  anew  the 
Gravier  property  thus  conveyed  by  the  Sheriff,  and  that  it  should  thenceforth 
be  binding  upon  them,  and  the  Gravier  plan  which  was  considered  erroneous 
was  to  be  null  and  void ;  that  the  plaintiff,  claiming  imder  Solan  Hill,  is  estop- 
ped by  said  agreement,  &c  We  consider  it  unnecessary  to  notice  the  other 
grounds  of  defence. 

It  is  in  evidence  that  John  Oramer  was  the  owner  of  a  certain  tract  of  land 
situated  in  the  suburb  St  Mary,  which  was  partially  laid  out  into  squares, 
designated  by  numbers,  according  to  a  plan  made  by  him  in  1820 ;  that  the 
squares  thus  laid  out  were  sold  by  the  Sheriff  by  virtue  of  an  execution  against 
him  to  different  persons,  among  others,  John  McDonogh,  John  Longpre,  Pierre 
Caillou,  Francois  Bubue,  Francois  Marie  Perilliat,  James  Irwin,  Henry  de 
Ends,  Alexander  W,  8.  Palmer  and  Howard  Henderson ;  that  subsequently, 
on  the  27th  of  April,  1831,  John  McDonogh  acquired,  by  purchase  at  Sheriff's 
sale,  under  an  execution  against  Jean  Gravier,  the  residuary  interest  of  the 
latter  to  said  tract  of  land  situated  within  the  following  limits,  to  wit :  *^  in 
front,  or  to  the  east  by  the  line  of  St  Paul  street,  in  its  whole  length  from 
Perilliafs  line  above  to  Common  street  below,  on  the  upper  side  or  to  the  south 
of  Perilliafs  line,  running  back  from  its  intersection  with  St  Paul  street  to  its 
intersection  with  Bertrand  street,  on  the  lower  side,  or  tfl  the  north  by  Com- 
mon street  from  its  intersection  with  St  Paul  street  and  a  line  parallel  with 
Common  street,  continued  until  it  intersects  the  line  of  Bertrand  street,  and  in 
the  rear,  or  to  the  west,  by  Bertrand  street  in  its  whole  length."  It  would  seem 
that  in  attempting'  to  take  possession  of  their  respective  squares,  under  the 
Sheriff's  sales,  it  was  discovered  by  the  purchasers  that  Gravier's  plan  was  er- 
roneous, inasmuch,  as  it  encroached  upon  a  tract  of  land  belonging  to  Francis 
Marie  Perilliat.  On  the  19th  of  May,  1831,  a  new  plan  of  the  squares  em- 
braced between  St  Paul,  Common,  Bertrand  and  Hevia  streets  was  made  by 
Louis  Bring ier.  Surveyor  General  of  the  State. 

Under  a  written  agreement  entered  into  between  the  parties,  or  purchasers 
at  the  Sheriff's  sale,  on  the  14th  of  July,  1831,  the  plan  thus  made  by  Bringier 
was  accepted  as  binding  upon  them,  without  any  exception  or  reservation,  and 
the  Gravier  plan  declared  to  be  null  and  void.  Solon  Hill,  under  whom  the  plain- 
tiff claims,  was  a  party  to  that  agreement,  in  which  the  square  claimed  by  him 
was  described  as  "  number  nine,  measuring  320  feet  2  inches  front  on  Gravier 
street,  402  feet  6  inches  front  on  St  Jeanne  street,  230  feet  2  inches  front  on 
Common  street  and  402  feet  6  inches  front  on  St  Adeline  street ;"  and  the 
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square  in  controverRy,  to  which  the  defendants  derive  their  title  from  Pierre 
Hackrt.  CailloUy  was  described  as  ''*'  number  thirteen,  measuring  280  feet  2  inches  front 
on  Gravier,  402  feet  6  inches  front  on  St  Adeline^  230  feet  2  inches  front  on 
common  and  402  feet  6  inches  front  on  St  Magdeline  street**  Jules  LeBlanc^ 
the  vendee  of  Pierre  Calllou^  was  also  a  party  to  the  agreement  The  daim 
of  title  from  Pierre  Cailhu  to  Benjamin  Rodriguez  is  satisfactorily  shown  by 
the  evidence  as  set  forth  in  the  defendants*  answer.  The  square  thus  acquired 
by  Rodriguez  was  divided  into  lots  and  sold  by  him  at  auction,  on  the  7th  of 
June,  1843.  The  testimony  of  the  auctioneer  shows  that  the  square  was  sold 
as  represented  on  Louis  Bringier's  plan,  which  he  says  is  in  accordance  with 
the  general  description  of  all  the  property  there,  the  present  location  of  Uie 
streets,  and  the  measurement  made  at  the  time. 

Under  this  state  of  the  case  we  are  enabled  to  examine  understandingly  the 
various  questions  presented  by  the  bill  of  exceptions  contained  in  the  record- 
ist and  2d.  The  first  two  bills  of  exception  present  the  same  question.  The 
defendant  objected  to  questions  propounded  to  two  of  the  witnesses  on  the 
stand,  on  the  ground  of  being  leading  questions.  The  object  of  the  testimonjr 
was  to  prove  the  loss  of  the  Gravier  plan.  As  we  consider  the  plaintiff  estop> 
ped  by  the  Act  of  the  14th  of  July,  1831,  from  setting  up  this  plan  as  a  muni- 
ment of  title,  it  is,  therefore,  unnecessary  to  determine  the  question  presented 
by  these  bills  of  exceptions;  18  L.  1;  4  R.  299 ;  6  R.  200;  2  An,  28; 
2  L.  600. 

3d.  We  do  not  think  the  Judge  erred  in  overruling  the  plaintiff's  objection 
to  the  introduction  of  a  copy  of  the  Sheriff's  deed  of  sale  to  Benjamin  Rodri- 
guez^ on  the  ground  that  the  original  should  have  been  accounted  for  or  the 
impossiblity  of  producing  it  shown.  The  11th  section  of  the  Act  of  1828,  de- 
clares that  a  copy  of  any  sale  or  deed  of  conveyance  made  and  executed  by  any 
Sheriff  of  thL«;  State,  certified  to  be  a  correct  copy  by  the  Clerk,  &c.,  shall  be 
received  as  evidence  in  the  same  manner  and  have  the  same  effect  in  every  re- 
spect as  a  duly  certified  copy  of  an  authentic  act  Under  this  enactment,  the 
copy  offered  was  clearly  admissible  as  evidence.     Session  Acts  of  1828,  154. 

4th.  The  plaintiff  objected  to  the  introduction  of  an  act  of  conveyance  from 
Bernard  McCarty  HB  Thomas  Haclcett  on  the  following  grounds:  1st,  that  it 
was  as  to  him  res  inter  alios  aeta^  unless  given  in  evidence  to  prove  rem  ipsain 
only  ;  2d,  that  it  was  imperfect  on  its  face,  as  it  referred  to  a  plan  as  part  of  it 
for  the  description  of  the  lot  therein  mentioned,  tlie  said  plan  being  the  primary 
evidence  of  the  location  as  well  as  the  dimensions  of  the  said  lot,  and  3d,  that 
it  also  contained  enunciations  of  certain  judicial  proceedings,  of  which  an  au- 
thentic copy  could  alone  be  received  as  the  best  evidence.  The  act  was  clearly 
admissible  as  proof  of  one  of  the  links  of  defendant's  chain  of  title.  As  the 
property  is  fully  described  in  the  act,  the  second  objection  is,  therefore,  un- 
tenable. It  is  a  sufficient  answer  to  the  third  objection  to  say,  that  it  was  in- 
cumbent upon  the  plaintiff  to  state  specifically  the  recitals  in  the  deed  to  which 
he  objected  as  inadmissible  against  him,  and  to  request  the  Judge  to  charge  the 
jury  accordingly. 

5th.  Parol  evidence  is  clearly  inadmissible  either  to  create  or  to  destroy 
title  to  real  estate.  In  this  respect  the  testimony  of  Louis  Bringier  was  pro- 
perly excluded.  So  far  as  its  tendency  was  to  give  effect  to  the  Gravier  plan 
it  was  also  inadmissible,  for  the  reasons  which  we  have  lUready  stated  Hen. 
Dig.  525 ;  11  L.  251 ;  4  An.  441 ;  3  An.  193. 
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6th.    The  Judge  did  not  err  in  ruling  out  conTeyances  offered  in  evidence 
to  which  the  defendants  were  neither  parties  nor  privies,  on  the  ground  of  res       BAonA. 
inter  <Uws  aetck    Besides,  the  object  of  the  evidence  was  to  destroy  or  change 
the  limits  which  were  assigned  to  the  property  in  controversy  under  the  Act 
of  14th  July,  1831,  which  could  not  be  done. 

7th.  The  question  presented  by  this  bill  of  exceptions  is  the  same  as  that 
dedded  in  the  preceding  one. 

8th.  The  plan  offered  as  secondary  evidence  to  prove  the  contents  of  the 
Gravier  plan  was,  in  our  opinion,  properly  rejected.  It  was  certainly  entitled 
to  no  efibct  unless  shown  to  be  a  correct  copy  of  the  original  Moreover,  it  was 
inadmissible  to  affect  the  location  of  the  square  under  Bringier'i  survey. 

9th.  We  do  not  think  the  Judge  erred  in  refusing  to  permit  the  question 
referred  to  in  this  bill  of  exceptons  to  be  answered  by  the  witness.  The 
object  of  the  question  was  to  elicit  the  opinion  of  the  witness,  a  surveyor,  in  re- 
lation to  the  location  of  the  square  of  ground  in  controversy,  which  was  clearly 
inadmissible.    See  7  L.  111. 

10th.  As  the  survey  made  by  Albert  G,  Blanehard^  to  which  the  defend- 
ants were  neither  parties  nor  privies,  could  not  affect  the  location  under  Briiu 
giei'B  smey,  it  is  obvious  that  the  exclusion  of  the  evidence  offered  to  prove 
its  genuineness  was  immaterial 

11th.  The  Judge  did  not  err  in  overruling  the  objection  to  the  introduction 
of  the  document  referred  to  in  the  bill  of  exceptions.  In  regard  to  the  loss  or 
destruction  of  the  original  Bringier  plan  and  the  document  offered  as  a  correct 
copy  thereof  the  proof  appears  to  us  to  be  conclusiva 

12th,  Idth  and  14th.  The  Judge  did  not  err  in  overruling  the  objection  to  the 
introduction  of  certain  conveyances  set  forth  in  the  bills  of  exception,  on  the 
ground  that  the  documents  therein  referred  to  should  be  introduced  at  the  same 
time.  The  plaintiff  as  bdbre  observed,  could  have  required  the  Judge  to  in- 
struct the  jury  that  recitals  contained  in  acts  were  only  binding  upon  the 
parties  or  privies  to  such  acts. 

ISth.  Considering  the  testimony  referred  to  in  the  bill  of  exception  imma- 
terial to  the  decision  of  the  case,  the  solution  of  the  question  which  it  presents 
becomes,  therefbre,  unnecessary. 

16th.  We  are  of  opinion  that  the  Judge  did  not  err  in  sustaining  the  ob- 
jection to  the  introduction  of  the  record  of  the  suit  of  John  McDonogh  v.  Z«- 
BrtUm^  curator,  kc^  on  the  ground  of  res  inter  alios  acta.  See  the  case  re- 
ported in  9th  L.  R.  581. 

17th.  The  Judge  did  not  err  in  sustaining  the  objection  to  the  introduction 
of  the  supplemental  answer  of  Howard  Henderson  in  the  suit  of  William  Mas- 
^ey  V.  Heirs  of  Herman^  on  the  ground  that  the  defendants  were  not  parties  to 
that  suit  nor  claimed  under  Hoicard  Henderson, 

18th.  The  phuntiff  objected  to  the  introduction  of  a  deed  of  sale  from  W.  W. 
Hoffman^  as  agent  of  Artemon  Hill^  on  the  following  grounds :  Ist,  because  the 
act  extended  beyond  the  power  granted,  and  was  therefore  void ;  2d,  because 
the  act  itself  did  not  profess  to  have  any  reference  to  the  square  in  controversy, 
but  ypeared  to  be  the  contrary ;  and  Sd,  because  the  power  of  attorney  was 
not  authenticaied  according  to  law,  and  the  whole  document  was  irrelevant  to 
the  issue.  These  objections  could  only  go  to  the  effect  and  not  to  the  admis- 
aihility  of  the  evidenca 
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Makr  19th.     The  plaintiff  offered  to  prove  by  the  testimony  of  L.  E,  Pilie  that  a 

HACKirr.  plan  in  the  handwriting  of  Joseph  Pilie^  the  witness's  father,  was  the  same 
which  was  referred  to  by  Josej^h  Pilie  as  a  copy  of  the  original,  in  the  testi- 
mony given  by  him  in  the  matter  of  the  SucccMion  of  T.  C.  Bates.  The  de- 
fendants objected  to  the  showing  of  the  testimony  of  Joseph  Pilie,  then  deceased, 
to  the  witness,  on  the  ground  that  the  latter  could  not  refer  to  it,  but  could 
only  refer  to  memoranda  made  by  himself  to  refresh  his  memory.  We 
think  the  objection  was  well  takea  See  the  case  of  Pa/rgoud  v.  Orice^ 
6  L.7r. 

20th.  We  think  it  is  clear  that  the  conveyance  from  Leti  Pierce  and  Wil- 
liam Lamheth  to  Jane  Plaeide  on  the  29th  of  April,  1833,  was  admissible  to 
prove  their  ratification  of  the  Act  of  the  14th  of  July,  1831.  The  plaintiff 
offered  in  evidence  a  deed  of  conveyance  from  the  estate  of  J.  C.  Bates  to 
Pierce  and  Lambeth  of  the  same  property.  We  think  it  was  properly  rejected 
on  the  ground  that  the  property  therein  conveyed  formed  no  part  of  the  mat- 
ter in  dispute,  and  could  not  affect  the  rights  of  the  defendants. 

21st  We  concur  in  opinion  with  the  Judge,  that  the  documents  purporting 
to  be  copies  of  original  plans  (not  authentic)  were  not  such  as  were  admissible 
under  the  rule  invoked  by  the  plaintiff  in  relation  to  ancient  documents.  But^ 
conceding  for  a  moment  their  admissibility,  still  we  do  not  think  they  could 
avail  the  plaintiff  for  the  purpose  of  affecting  or  changing  the  location  which 
was  made  under  Bringiei^s  siurvey. 

22d  and  2dd.  We  consider  the  questions  presented  by  these  bills  of  ex- 
ceptions similar  to  some  of  those  upon  which  we  have  passed  in  the  other  bills 
of  exceptions. 

On  the  merits,  we  think  the  evidence  shows  clearly  that  neither  the  plain- 
tiff nor  any  one  of  those  under  whom  he  claims  ever  had  the  actual  possession 
of  the  property  ih  controversy.  Whilst  on  the  other  hand  it  appears  that  the 
location  of  said  property  was  in  accordance  to  the  Act  of  14th  July,  1831 ;  that 
some  of  the  defendants  acquired  possession  by  actual  occupation  immediateljr 
after  the  sale  from  Rodriguez  and  others  shortly  thereafter ;  that  the  vendees 
of  Rodriguez  and  those  claiming  under  them  have  continued  ever  since  to  hold 
openly  and  uninterruptedly  the  possession  thus  acquired  by  them ;  that  there 
was  another  square  contiguous  to  the  one  in  controversy  which  was  designated 
at  the  time  as  the  plaintiffs  property,  and  the  only  one  which  was  then  claimed 
by  him ;  that  in  several  of  the  conveyances  forming  the  plaintiffs  chain  of 
title,  the  square  conveyed  to  him  is  described  as  being  boimded  by  Gravier, 
Conmion,  St  Adeline  and  St  Jeanne  streets,  a  square  distinct  from  the  one  in 
controversy ;  that  in  the  pleadings  of  a  suit  instituted  by  plaintiff  against  the 
heirs  of  Herman  he  claimed  as  his  property  the  square  of  ground  situated 
between  Common,  Gravier,  St  Adeline  and  St  Jeanne  streets,  according  to  the 
calls  of  his  title ;  and  that  on  the  18th  of  May,  1853,  about  three  weeks  previous 
to  the  institution  of  this  suit,  Artemon  Hill  executed  an  authentic  act  in  favor 
of  the  plaintiff,  declaring  that  he  had,  by  an  Act  passed  on  the  9th  March, 
1836,  sold  to  Timothy  Bonnellan  and  William  Massey  a  square  of  ground 
designated  by  the  number  nine  on  a  plan  made  by  John  Gravier^  bounc^  by 
Common,  Gravier,  St  Jeanne  and  St  Adeline  streets  in  the  faubourg  St.  Mary, 
when  in  point  of  fact  the  said  square  is  bounded  according  to  the  original 
plan  of  Jean  Gravier  by  Common,  Gravier,  St  Magdeline  and  St  Adeline 
streets. 
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Under  these  and  other  circumstances  described  by  the  record,  we  think  it  is 
dear  that  the  defendants*  title  should  prevail  over  that  of  the  plaintiff  to  the       lUcurr. 
property  in  controversy.  ' 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  affirmed,  with 
costs. 


Reubbk  Knight  v.  Melinoa  Knight. 

(M  meUon  to  dismist  ths  appeal— 

Ibe  Supreme  Coart  derives  Its  jurisdiction  from  the  Constitution,  and  the  repeal  of  a  statute  which 
liad  conferred  Jurisdiction  on  it  does  not  affect  Its  powers. 

The  aAdarit  of  the>ppeUant,  in  a  suit  for  divorce,  that  his  interests  involved  in  the  snlt  exceed 
three  hundred  doUars,  la  sufficient  to  give  tlie  Supreme  Court  iorlsdiction. 

<hkUumerU»~- 

The  r»#in«ir  bad  filed  a  supplemental  petition,  after  answer  and  reconventional  demand  by  the  de- 
limdant.  A  default  was  taken  on  the  supplemental  petition,  which  was  aftewards  confirmed  as 
parte  upon  the  deposition  of  a  witness  examined  under  commission.  The  case  did  not  stand  fixed 
fn  trial  at  the  time.  Held  :  That  such  a  proceeding  was  irregular  and  that  no  Judgment  should 
have  been  rendered  on  the  supplemental  petiUen,  until  the  whole  case  had  been  regularly  tried. 

APPEAL  firom  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
Cotton  A  Dor$ey  and  A.  Lothrop,  for  plaintiff.     Lame  A  Whitaker^  for 
defendant  and  appellant 

Mebrick,  C  J.  This  is  an  action  for  a  separation  of  bed  and  board  and  for 
a  divorce. 

A  motion  has  been  made  in  this  court  to  dismiss  the  appeal,  on  the  ground 
that  the  amount  involved  in  controversy  does  not  exceed  three  hundred  dollars, 
tnd  the  further  ground  that  the  Act  of  the  Legislature  of  1865,  No.  807,  hav- 
ing repealed  all  former  laws  on  the  sul^'ect  of  divorce,  leaves  this  court  without 
jurisdiction. 

As  the  Constitution  confers  upon  this  court  its  jurisdiction,  it  is  only  neces- 
saiy  to  notice  the  first  of  these  grounds.  An  affidavit  has  been  filed  showing 
that  the  interests  of  the  appellant  involved  in  this  suit  exceed  three  hundred 
dollars.  Under  the  authority  of  the  following  cases  we  think  this  sufficient  to 
sustain  the  appeal :  Prieur  et  al.  v.  Commercial  Bank,  7  L.  R  510;  Perhins 
V.  Kettle8,  administrator,  17  L.  R  253;  State  v.  HacJcett,  5  An.  92. 

The  motion  to  dismiss  is,  therefore,  overruled. 

BrcHAKAN,  J.  This  suit  commenced  by  a  petition  for  separation  of  bed  and 
board,  and  for  a  divorce,  in  case  the  defendant,  who  was  alleged  to  have  aban- 
doned the  matrimonial  domicil,  should  not  return  after  three  summonses,  ac- 
cording to  the  provisions  of  the  Civil  Code. 

An  answer  and  petition  in  reconvention  was  next  filed  by  defendant,  denying 
the  allegations  of  the  plaintiff^s  petition,  (except  the  marriage,)  averring  that 
plaintiff  had  cruelly  and  brutally  treated  defendant,  that  he  had  laid  violent 
hands  on  her  person,  slandered  her  character,  and  deliberately  attempted  to 
poison  her;  and  praying  for  separation  of  bed  and  board  and  for  divorce,  and 
that  the  care  and  custody  of  a  child  bom  of  the  marriage  should  be  given  to 
defendant 

Afterwards  the  plaintifi^  with  leave  of  court,  filed  an  amended  and  supple- 
mental petition,  charging  the  defendant  with  adultery,  and  praying  for  a 
divorce. 
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No  angwer  haying  been  filed  to  this  sapplemental  petition,  a  judgment  by 
de&ult  was  taken  therefrom,  which,  on  motion  of  plaintiff's  counsel,  was  con- 
firmed «SB  parte,  upon  the  deposition  of  a  witness  examined  under  commission, 
and  judgment  of  diyorce  pronounced  against  defendant  It  was  admitted  that 
the  case  did  not  stand  fixed  for  trial  at  the  time  the  judgment  was  entered  up. 

This  proceeding  was  irregular.  An  issue  was  joined  upon  the  original  de- 
mand, and  defendant  had  pleaded  in  reconyention ;  which  cross  action  is  also 
considered  to  be  at  issue,  as  no  replication  is  required  in  our  practice.  The 
amended  petition  of  plaintiff,  alleging  an  additional  ground  of  diyorce  to  those 
already  alleged  on  both  sides,  was  properly  allowed  by  the  court,  and  the  plain- 
tiff was  bound  to  take  a  default  upon  the  amended  petition,  for  want  of  an  an- 
swer, in  order  to  complete  the  constatio  litig.  See  Freeland  v.  Jjvndfear,  2  N. 
S.  But  it  is  yery  eyident  the  final  judgment  was  rendered  upon  the  amended 
petition  alone,  leaying  out  of  yiew  the  preyious  pleadings.  The  plaintiff  had 
no  right  to  diyide  the  cause  in  this  manner.  LanusBe  y.  Massicot,  3  M.  R 
The  case  should  haye  been  regularly  set  for  trial  upon  the  issue  made  by  the 
pleas  of  defendant  filed,  and  the  feigned  issue  presented  by  the  judgment  by 
default 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reyersed,  and  the  cause  remanded  for  a  new  trial  according  to  law,  the  plain- 
tiff and  appellee  to  pay  the  costs  of  appeal 

Lea,  J.  I  think  that  the  pleadings  in  this  case,  when  considered  together, 
presented  an  issue  upon  the  question  of  diyorce  which  could  not  be  disposed  of 
by  a  confirmation  of  the  judgment  by  default  I,  therefore,  concur  in  the  con- 
clusion to  remand  the  case. 


Edward  P.  Chamberlain  v,  C.  M.  Chaicberlain  et  al. 

The  principles  of  law  loTOlved  in  this  case  were  settled  in  the  cases  of  the  State  of  Lm^Mana  r. 
Jndffs  Bmrmude^  U  La.  478 ;  Same  y.  Same,  S  Rob.  160 ;  Same  r.  Same,  2  Rob.  490 ;  Sucee9»ion 
1^  JUchard  Winn,  8  Rob.  806 ;  Butler  ▼.  Ber  Crediiora,  6  N.  S.  025 ;  iT.  OonwuUn  et  al.  y.  Sai* 
vadorMifftMB  et  oL,  &  Ann.  565 ;  C.  C.  882. 

APPEAL  firom  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Eunton  S  Pike^  for  plaintiff    K  D.  Ogden,  and  Coxe  <t  Breaux,  for  de- 
fendants and  appellants : 

VooRHiBs,  J.  TTiZZiaw  i/bC'awZd'y  was  appointed  tutor  to  the  plaintiff,  Ed^ 
ward  P.  Chamberlain^  by  the  late  Probate  Court  of  the  parish  of  Jefferson. 
He  w^as  subsequently  interdicted  as  an  insane  person.  After  his  interdiction 
he  was  remoyed  from  the  tutorship,  at  the  instance  of  the  under-tutor,  by  judg- 
ment of  the  Second  District  Court  of  New  Orleans,  the  place  of  his  domicil. 
The  defendant,  C.  M.  Chamberlain^  was  thereupon  appointed  tutor  by  the  same 
court  to  fill  the  yacancy.  Mc  CatcUy  through  his  curator,  William  E.  Lererich^ 
on  rendering  an  account  of  his  tutorship  and  deliyering  oyer  to  his  successor 
the  estate  of  his  ward,  was  fully  discharged  and  his  official  bond  cancelled. 

The  present  suit  was  brought  to  compel  C  M.  Chamherlain  to  render  an  ac- 
count of  his  tutorship,  in  which  the  (jlaintiff  also  asserted  his  right  of  mort- 
gage on  certain  property  held  by  the  other  defendants  as  third  possessors. 
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Tiro  of  ihe  third  poBsessors  hxve  taken  an  appeal  from  the  judgment  ren- 
dered by  the  co«rt  below  in  fevor  of  the  plaintiff.  Cbakbmumm, 

The  action  is  resisted  by  them  on  the  ground,  that  the  Second  District  Court 
of  New  Orleans  was  without  jurisdiction,  ratione  materiae^  to  remove  McCaw- 
Uy  from  the  tutorship,  the  succession  of  the  minor^s  father  having  been  opened 
in  the  parish  of  Jefferson,  where  the  appointment  was  made ;  and  that  the 
proceedings  relating  to  the  appointment  of  Chamberlain,  were  consequently 
null  and  void  and  could  produce  no  legal  effect  It  is  also  contended  by  them, 
that  Chamberlain  could  not  be  considered  as  tutor,  even  conceding  the  juris- 
diction assumed  by  the  court,  inasmuch  as  he  had  &iled  to  furnish  the  requisite 
bond  and  security. 

We  think  the  questions  involved  in  both  propositions  may  be  considered  as 
settled  in  our  jurisprudence.  See  14  La.  478 ;  2  Rob.  160  and  420 ;  8  Rob. 
803 ;  6  N.  S.  626 ;  6  Ann.  666. 

In  relation  to  the  right  of  subrogation  in  favor  of  the  third  possessors,  re- 
Bolting  fit>m  the  payment  of  certain  claims  secured  by  privilege  or  mortgage, 
having  priority  over  that  of  the  plaintifi^  it  is  clear,  as  held  by  the  Judge  a 
quo,  that  such  claims  must  be  allowed  and  paid  by  preference  out  of  the  pro- 
ceeds of  the  sale  of  the  property  thus  mortgaged. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  a£Srmed,  with  costa 

C  Boselitu,  one  of  the  third  possessors  and  appellant  in  the  case,  on  appli- 
cation for  a  re-htoring,  argued  as  follows : 

That  he  had  not  advanced  the  proposition,  *^  tJiat  Chamberlain  could  not  be 
considered  as  tutor ^  inasmuch  as  he  had  failed  to  furnish  the  requisite  bond 
and  security y  What  he  contended  for  was  that  the  payment  made  by  Leverich 
to  Chamberlain^  before  the  latter  had  furnished  his  bond  and  security,  was  not 
a  valid  payment;  and  that,  therefore,  when  he  became  of  age,  his  money  was 
still  in  the  hands  of  Leverieh.  It  would  not  be  denied  by  any  one,  that  if  the 
plaintiff  had  sued  Leceriehy  he  would  have  been  entitled  to  recover;  indeed,  it 
was  difficult  to  iiaagine  what  defence  could  have  been  made  to  such  an  action. 
The  pretoided  payment  to  Chamberlain  would  have  afforded  no  ground  of 
defence.  When  he  bought  the  property  of  Chamberlain^  it  is  obvious  that  the 
plaintiff's  money  was  still  due  by  LetericK,  as  the  curator  of  the  interdicted 
McCau>ley  ;  and  the  question  to  be  determined  by  the  court  is  whether  the 
plaintiff  could,  after  he  attained  the  age  of  majority,  by  ratifying  the  illegal 
payment  made  by  Leverieh  to  his  brother,  subject  his  property,  purchased  pre- 
viously in  good  Mth,  to  the  operation  of  a  tacit  mortgage  in  &vor  of  minors  ? 
It  is  not  intimated  that  Leverich  is  not  perfectly  solvent,  so  that  the  claim  of 
the  plaintiff  against  him  was  unquestionably  good  and  available.  Under  this 
state  of  £icts,  it  is  humbly  submitted  that  if  a  loss  is  to  fall  on  one  of  two  in- 
nocent persons,  it  must  be  borne  by  him  who  was  most  in  &ult  It  can  cer- 
tainly not  be  said  that  he  committed  any  negligence  or  fault  in  buying  the  pro- 
perty ;  but  Leverich  was  guilty  of  a  gross  error  in  paying  to  a  person  who  had 
no  authority  to  receive  payment  It  may  be  said  that  the  plaintiff  has  no  longer 
any  recourse  against  Leverich^  but  it  is  clear,  that  if  he  has  lost  that  recourse, 
it  is  by  his  own  act,  in  bringing  the  present  action  against  him,  which  is  a  ta- 
cit ratification  of  the  payment  to  his  brother.  Who  is  to  bear  the  consequences 
of  that  act? 

No  doubt,  the  tutor  cannot  take  advantage  of  his  neglect  to  furnish  the  bond 
and  security  required  by  law ;  such  a  pretension  would  be  preposterous  in  the 
extreme ;  no  one  can  take  advantage  of  his  own  wrong.  This  is  >all  that  was 
decided  in  the  cases  of  Butler  v.  Her  Creditors,  5  N.  S.  626,  and  in  that  of 
F.  Oonsoulin  et  al.  v.  Salvador  Migues  et  al.,  5  Ann.  665. 

As  to  the  question  whether  a  payment  made  to  a  tutor  who  has  not  given 
Beciuity  is  valid  or  not,  it  is  free  from  all  difficulty :  the  law  is  express  in  its 
provisions  on  this  point  C.  C.  332.  Judge  Mathews,  as  the  organ  of  the 
court  in  the  case  of  Verret  et  al.  v.  Aubert,  6  La.  354  et  seq.^  says : 
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Gbambbrlaix         "  Tutors  are  bound  by  law  to  obtain  the  confirmation  of  their  appointments 
Cbambmblaim.    ^y  ^^®  Judges  of  probates ;  to  take  an  oath  faithfully  to  discharge  their  duties, 
and  to  give  security.     The  only  exception,  with  regard  to  any  of  these  requi- 
sites, has  relation  to  tutors  by  nature,  and  no  others. 

"  Until  a  tutor  complies  with  them,  however  he  may  render  himself  respon- 
sible for  damages  on  account  of  an  interference,  or  intermeddling  in  a  succes- 
sion, he  can  do  nothing  binding  and  conclusive  on  the  rights  of  minors  whom 
he  represents.  Now,  as  it  is  not  shown  that  Godfroi  Verret  was  either  con- 
firmed in  his  office  of  tutor,  took  the  oath  prescribed  by  law,  or  gave  security, 
the  payment  was  made  to  him  through  error  on  the  part  of  the  defendant^  and 
he  is  still  liable  to  pay  to  the  plaintiffs  the  amount  of  their  portion  of  their 
grandmother^s  estate." 

This  decision  has  never  been  overruled,  and  no  one  will  undertake  to  ques- 
tion its  correctness. 

The  position  assumed  in  argument  that  the  intermeddling  in  a  minor\s  pro- 
perty, produced  the  same  legal  mortgage  on  the  property  of  the  intermeddler 
as  that  which  attached  to  the  property  of  the  tutor,  can  be  of  no  avail  to  the 
present  plaintiff;  first^  because  he  does  not  place  his  right  to  subject  the  pro- 
perty to  that  mortgage  on  any  such  ground ;  but  expressly  and  exclusively  on 
the  foundation  that  Uharl^  M.  Chainberlairt,  was  his  tutor;  and  in  the  second 
plaee^  it  is  certain  that  if  he  had  alleged,  that  the  payment  by  Leverich  to  C. 
M.  Chamberlain  was  illegal  and  constituted  an  act  of  intermeddling  on  the 
part  of  the  latter,  is  it  not  clear  that  on  paying  the  debt,  he,  the  appellant, 
would  have  been  subrogated  to  his  claim  against  Leoerich  f  But,  instead  of 
pursuing  this  course,  he  has,  by  the  iostitution  of  the  present  action,  released 
all  recourse  against  Leverich,  and  seeks  to  throw  the  loss  on  the  appellant  He 
waits  until  his  brother  and  pretended  tutor  has  sold  all  his  property,  and  ab- 
sconded to  California,  then  he  commences  these  proceedings  under  the  &cts  and 
circumstances  disclosed  by  this  record 

Re-hearing  refused 


Society  fob  the  Relief  of  Destitute  Orphan  Boyb  v.  The  Cities  op 
New  Orleans  and  Baltdiore. 

John  MaDonoght  by  his  vUI,  fnitituted  as  blB  anlrersal  heirs  the  city  of  New  Orleans  and  the  city 
of  Baltimore ;  he  gave  as  an  annuity  to  the  Society  Jbr  ihs  Relief  qf  DeelUuU  Orphan  Boy9^  one 
eighth  part  of  the  nett  yearly  revenues  of  the  rents  of  the  whole  of  bis  estate,  until  $400,000  was 
realised ;  the  said  one-eighth  part  of  the  revenues  to  be  set  apart  yearly  or  half  yearly  by  Uie 
Gonunlssloners  and  Agents  of  the  general  estate,  (for  whose  appointment  the  will  provided,)  and 
deposited  in  some  one  or  more  of  the  banlu  of  New  Orleans  until  the  same  should  amount  to 
$400,000.  The  will  provided  that  the  said  amount  should  be  invested  in  the  purchase  of  real  esUte, 
from  which  a  perpetual  revenue  from  the  rents  of  said  estate  should  be  drawn  for  the  support  of 
the  Institution ;  that  the  Directors  of  the  said  society,  assisted  by  the  Mayor  and  Aldermen  of  the 
city  of  New  Orleans  should  make  the  investments,  and  that  the  Mayor  and  Aldermen  should  ap- 
prove of  the  purchases  of  real  estate  and  l>ecome  parties  to  the  deeds  by  which  the  property 
should  be  acquired.  Heid :  Ttiat  the  pendency  of  a  suit  between  the  ciUes  for  a  partition  of  the 
succession,  was  no  bar  to  an  action  for  such  instalments  of  the  annuity  as  had  fallen  due ;  that  the 
mode  of  investment  was  a  matter  of  mere  form  which  could  not  operate  to  annul  or  defeat  the  be- 
quest ;  that  it  was  not  in  the  power  of  the  testator  to  compel  the  city,  through  its  Mayor  and  Alder- 
men, to  become  a  party  to  the  purchases  in  real  estate  in  which  it  was  to  have  no  Interest,  it  being 
the  intention  of  the  testator  that  the  Society  pr  the  Relief  of  DesUUete  Orphan  Soya  should  be  the 
recipient  of  the  bounty ;  that  the  llabUity  ef  the  defendants  to  discharge  the  legacy  was  not  affected 
by  the  control  ovar  the  estate  given  in  the  will  to  the  Commissioners  and  Agents  whose  appointment 
was  directed ;  that  it  was  contrary  to  public  law  and  policy  that  the  simple  tenures  by  which  alone 
our  laws  permit  property  to  be  held,  should  be  so  complicated ;  and  that  such  illegal  modes,  condi- 
tions and  charges  imposed  by  the  will  are  to  be  disregarded. 

APPExVL  from  the  Sixth  District  Court  of  New  Orleans,  Cott^,  J. 
Duncan  S  Me  Connelly  for  plaintifls  and  appellees.     R.  Hunt  and/.  J. 
Michel,  for  city  of  New  Orleans.     Emtia  and  BoseUus,  for  city  of  Baltimore. 
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Spofford,  J.     This  is  a  new  controversy  growing  out  of  the  will  of  the  late  OmtiawSociwt 
John  MeDonogh,     For  a  copy  of  the  will  and  a  history  of  the  litigation  con-  Nkw  OiiLiAin. 
ceming  it  hitherto,  we  refer  to  the  case  of  The  State  of  Louisiana  v.  The  Exe- 
cuton  of  John  MeDonogh,  8  An.,  174,  and  the  case  of  The  Executor$  of  John 
MeDonogh  et  aL  y.  Murdoch  et  al.^  15  Howard,  367. 

In  those  cases,  it  was  finally  adjudged  that  the  cities  of  New  Orleans  and 
Baltimore  were  the  universal  testamentary  heirs  of  John  MeDonogh, 

In  instituting  these  cities  his  heirs,  the  testator  declared  that  he  bequeathed 
his  property  to  them  "  subject  to  the  payment  of  the  several  annuities  or  sums 
of  money  hereinafter  directed  and  set  forth,  which  said  annuities  or  sums  of 
money  are  to  be  paid  by  the  devisees  of  this  my  general  estate,  out  of  the  rents 
of  said  estate. '* 

The  present  demand  is  for  the  third  in  order  of  these  annuities  which  the 
testator  left  to  the  plaintiff  in  the  following  language : 

"  Thirdly.  I  give  and  bequeath  to  the  Society  for  the  Relief  of  Destitute 
Orphan  Bays^  of  the  city  of  New  Orleans,  in  the  State  of  Louisiana,  (of  which 
institution  Severly  Chew  was  President  on  the  28th  day  of  April  last,  1838,) 
for  the  express  and  sole  purpose  (and  of  no  other)  of  being  invested  in  the 
purchase  of  Teal  estate,  say  lots  of  ground  and  houses  situated  in  the  city  of 
New  Orleans  and  its  suburbs,  firom  which  a  perpetual  revenue  from  the  rents 
of  said  real  estate  may  be  dravm  for  the  support  of  said  institution,  an  annuity 
of  the  one-«ighth  part  (or  twelve  and  a  half  per  cent)  of  the  nett  yearly  reve- 
nue of  rents  of  the  whole  of  the  general  estate,  as  herein  before  wiUed  and  be- 
queathed to  the  Mayors,  Aldermen  and  inhabitants  of  the  cities  of  New  Orleans, 
in  the  State  of  Louisiana,  and  of  Baltimore,  in  the  State  of  Maryland,  which 
tnnuity  of  the  one-eighth  part  of  the  nett  revenues  of  rents,  as  above  stated, 
shall  be  set  apart  yearly  or  half  yearly  by  the  Commissioners  and  Agents  of 
the  general  estate,  (to  be  appointed  as  hereinafter  set  forth,)  and  deposited  in 
some  one  or  more  of  the  banks  of  the  city  of  New  Orleans  (which  pay  interest 
on  money  deposited  with  them)  until  such  time  as  said  annuity  shall  amount 
to  the  sum  of  four  hundred  thousand  dollars^  (exclusive  of  any  interest  which 
may  have  accrued  on  it,)  when  it  shall  cease  and  be  no  longer  paid.  And,  as 
the  said  fund  of  four  hundred  thousand  dollars  accumulates  in  bank,  the  Direc- 
tors of  the  said  Society  for  the  Relief  of  Destitute  Orphan  Boys^  assisted  by 
the  Mayor  and  Aldermen  of  the  city  of  New  Orleans,  who  (the  said  Mayor  and 
Aldermen)  shall  approve  of  the  purchases  of  real  estate  and  become  parties  to  the 
deeds  by  which  it  is  acquired,  may,  from  time  to  time,  (as  good  purchases  offer,) 
invest  it  in  purchases  of  real  estate,  (as  aforestated,)  lots  and  houses,  and  lots 
of  ground  lying  within  the  city  of  New  Orleans  and  its  suburbs,  yielding  rents 
or  likely  to  yield  rents  and  to  increase  greatly  in  value,  which  real  estate,  once 
acquired,  shall  never  thereafter  be  alienated  or  sold  by  said  institution,  but 
shall  forever  be  retained  and  held  by  it,  and  remain  its  property.  The  title 
deeds  of  purchase,  by  which  said  institution  shall  acquire  said  real  estate,  shall 
set  forth  that  it  is  made  from  funds  of  this  bequest,  and  that  said  real  estate 
cannot  be  sold  or  alienated  by  said  Society  for  the  Relief  of  Destitute  Orpham, 
Boyi,  The  funds,  (when  accumulated,)  as  wanted  for  the  payment  of  the  real 
estate  when  purchased,  (but  for  no  other  purpose,)  shall  be  drawn  from  bank 
by  the  Commissioners  and  Agents  of  the  general  estate,  and  paid  over  to  the 
Directors  of  said  Society  for  the  Relief  of  Destitute  Orphan  Boys,  and  the 
Mayor  and  Aldermen  of  the  city  of  New  Orleans.     I  recommend  to  the  Direc- 
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OiPMSociwT  tors  of  the  Society  for  the  Relief  of  Destitute  Orphan  Boys  to  keep  such 
Nbw  Oelbavs.   houses  as  may  be  purchased  or  built  with  the  funds  from  this  bequest  regular- 
ly insured  against  all  risk  by  fire,  by  which  means,  in  case  of  accident,  they 
would  have  the  means  to  reconstruct  them.^* 

The  prayer  of  the  petition  is  for  an  absolute  judgment  against  the  cities  in 
iolido  for  the  sum  of  four  hundred  thousand  dollars,  with  interest  from  the 
testator^s  death ;  or  if  that  cannot  be  allowed,  for  a  judgment  for  said  sum  and 
interest,  to  be  paid  in  manner  and  form  as  prescribed  in  the  will,  and  that  it  be 
decreed  that  the  sum  of  seventy  thousand  dollars  is  now  due  as  one-eighth  part 
of  the  reyenues  hitherto  accrued;  there  is  also  a  prayer  that  the  money  arising 
from  the  judgment  asked  for  may  be  ordered  to  be  paid  into  bank,  that  the 
directions  of  the  testator  might  be  carried  into  effect  in  exact  terms ;  and  the 
petition  closes  with  a  prayer  for  general  relief  by  such  orders  and  decrees  as 
may  comport  with  law  and  equity  and  secure  the  rights  of  the  plaintiff  under 
the  will 

To  these  somewhat  confused  demands,  the  cities  filed  separate  answers.  The 
city  of  New  Orleans  denied  the  plaintiff  ^s  capacity,  and  afi;er  pleading  the 
general  issue,  ayerred  that,  by  the  terms  of  the  will  under  which  alone  the 
plaintiff  has  any  claim,  the  annuity  demanded  was  to  be  set  aside  by  the  Com- 
missioners and  Agents  of  the  general  estate  until  it  should  amount  to  four 
hundred  thousand  dollars,  and  that  no  portion  of  it  was  to  be  paid  oyer  to  the 
Directors  of  the  Society  for  Orphan  Boys  until  then,  but  that  it  was  to  remain 
under  the  exclusive  control  and  management  of  the  Agents  and  Commissioners, 
and  that  the  plaintiff  could  not  ask  that  any  of  the  conditionp  annexed  to  the 
legacy  should  be  disregarded  or  modified ;  that  the  respondent  did  not  have 
under  its  control  any  part  of  said  annuity,  and  could  not,  under  the  will,  take 
it  from  the  possession  and  control  of  the  said  Commissioners  and  Agents ; 
finally,  this  city  denied  its  solidary  liability. 

The  city  of  Baltimore,  after  a  general  denial,  except  as  to  the  alleged  pro- 
visions of  the  will,  pleaded  that  the  action  could  not  be  maintained  on  the  face 
of  the  proceedings,  and  that  a  suit  between  the  two  defendants  for  a  partition 
of  the  property  of  the  succession,  had  been  instituted,  under  a  law  of  the  State, 
in  the  Fifth  District  Court  of  New  Orleans  and  transferred  to  the  Circuit  Court 
of  the  United  States  for  the '  Eastern  District  of  Louisiana,  the  pendency  of 
which  suit  was  a  sufficient  reason  why  the  present  action  could  not  be  main* 
tained. 

A  trial  having  been  had  under  these  pleadings,  the  District  Judge  gave  a  de- 
cree in  favor  of  the  plaintiff  for  the  sum  of  four  hundred  thousand  dollars,  with 
the  qualification  that,  until  the  further  order  of  the  court,  the  execution  of  this 
judgment  should  be  confined  to  the  mode  pointed  out  in  the  will,  to  wit :  hy 
the  application  of  one-eighth  part  of  the  nett  yearly  revenue  or  rents  of  the 
general  estate  of  John  McDonogh  to  be  set  apart  yearly  by  the  defendants, 
through  their  Agents  or  Commissioners,  or  su4ih  other  department  of  admini§- 
Pration  as  they  may,  fi*om  time  to  time,  confide  the  administration  of  said  pro- 
perty to ;  the  same  to  be  deposited  in  some  regular  chartered  bank  in  the  city 
of  New  Orleans,  which  will  pay  an  interest  on  deposits,  if  any  such  there  be, 
and  if  none,  then  in  some  duly  incorporated  bank,  until  such  time  as  the  whole 
sum  should  amount  to  $400,000 ;  it  was  further  adjudged  that,  as  the  eighth 
part  of  the  yearly  revenues  which  had  been  received  by  the  defendants  up  to 
the  30th  June,  1856,  was  found,  under  the  evidence,  to  amount  to  the  sum  of 
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$12,584  09f,  the  defendants  should  forthwith  deposit  said  sum  in  bank  as  Owaisflooiirr 
directed,  to  be  withdrawn  in  the  manner  prescribed  by  the  testator ;  it  was  Knr  Oujun. 
further  ordered,  that  if  the  defendants  should  divert  any  p:irt  of  the  said  estate 
from  the  uses  to  which  it  was  destined  by  the  will  by  partition  between  them- 
selyes,  or  otherwise  destroy  said  estate,  or  so  administer  the  same  that  it  could 
not  be  ascertained  what  the  nett  yearly  reyenues  were,  that,  in  such  case,  the 
plaintiff  should  immediately  have  execution  for  the  sum  of  $400,000,  or  such 
part  thereof  as  might  be  due  thereon. 

The  defendants  have  appealed.  The  plaintiffs,  joining  issue  on  the  appeal, 
have  prayed  that  the  judgment  be  amended  in  their  favor,  first,  by  making  it 
abfiolute  and  executory  for  $400,000  and  interest  as  prayed  for ;  or,  secondly, 
by  ordering  the  defendants  to  deposit  immediately  in  bank  the  sum  of  $75,000. 

The  plaintiff's  demand  for  $400,000,  to  be  levied  immediately  by  execution 
out  of  the  property  of  the  universal  legatees,  is  not  in  accordance  with  the 
testator's  will. 

The  defendants'  refusal  to  do  anything  towards  carrying  into  effect  the  chari- 
table bequest  in  favor  of  the  plaintiff^  because  some  portions  of  the  testator's 
scheme  for  executing  the  charity  are  impracticable,  is  also  repugnant  to  the 
testator's  intention  as  well  as  to  protestations  made  by  the  cities  white  their 
own  claims  under  the  wi'.l  were  in  jeopardy. 

The  testator  has  not  bequeathed  the  sum  of  four  hundred  thousand  dollars 
absolutely  to  the  plaintiff  All  he  ever  intended  to  give  the  society  was  an 
annuity,  not  of  any  fixed  sum,  but  which  should  fluctuate  with  the  profits  of 
the  estate  left  to  his  universal  heirs,  under  a  charge  to  pay  the  annuity  out  of 
such  profits.  It  may  happen  that  the  eighth  part  of  the  yearly  revenues  will 
never  reach  the  sum  of  $400,000 ;  if  they  should,  the  annuity  is  to  cease  when 
that  amount  shall  have  been  paid  over.  The  estate  left  to  the  cities  may  perish 
or  become  fruitless  before  that  amount  can  be  realized.  If  so,  the  charge  upon 
the  cities  in  &vor  of  the  plaintiff  will  also  perish.  There  being  no  fixed  and 
liquidated  debt  due  by  the  cities  to  the  Society  for  the  Relief  of  Orphan  Boy 8^ 
except  so  fiir  as  the  past  revenues  are  concerned,  which  alone  are  susceptible  of 
ascertainment,  it  would  be  idle  for  us  to  endeavor  to  pierce  the  future  and  to 
regulate  the  rights  of  the  parties  hereafter.  Those  rights  will  depend  upon 
fkcts  which  time  alone  can  develop.  There  may  be  various  causes  which  will 
operate  eventually  to  defeat  the  annuity. 

All  that  portion  of  the  judgment  which  prescribes  for  the  future  claims  of 
the  society,  must  therefore  be  reversed ;  and  our  attention  will  be  restricted  to 
a  consideration  of  this  question :  what  legal  claim  has  the  plaintiff  to  a  present 
judgment  against  the  cities,  predicated  upon  past  &cts  which  ai«  in  evidence 
before  us? 

The  utmost  limit  of  this  claim  is  the  one-eighth  of  the  annual  revenues  ac- 
crued up  to  the  time  the  evidence  was  closed  in  the  court  below.  That  sum, 
ending  with  the  30th  June,  1656,  was  estimated,  upon  the  report  of  an  auditor^ 
at  $12,534  09|,  and  we  are  not  satisfied  that  there  was  manifest  error  in  the 
calculation.  We  are  the  less  disposed  to  question  its  correctness,  as  it  was  the 
duty  of  the  defendants  so  to  have  kept  their  accounts  as  to  disclose  the  true 
state  of  the  revenue.  If  there  is  any  uncertainty,  it  is  attributable  to  them, 
and  they  should  not  profit  by  their  own  neglect 
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ObphakSooutt       j^^  capacity  of  tho  plaintiff  to  take  a  bequest  is  undeniable,  and  we  do  not 
New  Orlbahs.    understand  that  point  to  have  been  controverted  in  this  court.     The  Society  for 
th^  Relief  of  Destitute  Orphan  Boys  existed  as  a  legal  corporation  at  the  time 
of  the  opening  of  the  succession.     See  Acts  1825,  p.  92;  do.  1837,  p.  6. 

The  pendency  of  a  suit  between  the  two  cities  for  a  partition  of  the  succes- 
sion, is  no  bar  to  an  action  for  such  instalments  of  the  annuity  bequeathed  to 
the  plaintiff  as  have  fallen  due.  As  our  inquiries  are  limited  to  this  branch  of 
the  plaintiff's  demand,  we  need  not  speculate  upon  the  consequences  of  a  par- 
tition, should  it  be  decreed,  nor  deteimine  whether  the  cities  will  still  be  bound 
to  pay  ^ro  rata  out  of  the  revenuas  of  their  respective  shares  of  the  property 
after  a  partition,  without  regard  to  the  transmutations  of  form  which  the  pro- 
perty may  undergo. 

All  the  other  defences  pleaded  may  be  considered  under  our  general  question : 
is  the  bequest  to  the  plaintiff  such  a  one  as  the  defendants  may  be  compelled 
by  a  decree  of  the  court  to  execute  with  regard  to  such  instalments  of  the  an- 
nuity as  have  fallen  due  ? 

We  have  no  hesitation  in  answering  this  question  aflSrmatively. 

A  comparison  of  all  the  parts  of  the  will,  touching  this  bequest,  will  show 
that  the  testator  intended  the  Society  for  the  Meli^^of  Destitute  Orphan  Bay9 
to  be  the  sole  recipient  of  this  portion  of  his  bounty.  The  legacy  is  made 
directly  to  that  institution  for  the  purpose  of  enabling  it  to  invest  the  money  in 
real  estate  for  the  benefit  of  the  iastitution.  The  society  was  forbidden  to 
alienate  tho  lands  acquired  by  the  fund  proceeding  from  the  bequest,  a  prohibi- 
tion entirely  unmeaning  if  the  testator  did  not  intend  the  property  thus  acquired 
to  belong  exclusively  to  the  society.  Indeed,  he  expressly  declared  that  the 
real  estate  so  acquired  should  forever  be  retained  and  held  by  the  institution 
and  remain  its  property.  The  direction,  therefore,  that  the  Mayor  and  Alder- 
men of  the  city  of  New  Orleans  should  assist  in  making  the  investments,  ap- 
prove the  purchases,  and  become  parties  to  the  title  deeds,  was  a  matter  of  mere 
form,  not  intended  to  clothe  the  city  with  a  beneficial  interest  in  any  portion  of 
this  bequest 

The  inquiry  then  arises,  whether  this  provision  of  the  will,  respecting  the 
mode  of  investment,  can  operate  to  annul  or  defeat  the  bequest  ?  If  it  be  re- 
garded as  a  mere  reconmiendation  to  the  city  to  lend  its  advice  to  the  society 
in  investing  the  funds,  it  is  plain  that  no  such  result  could  follow.  I^  on  the 
other  hand,  it  be  regarded  as  mandatory,  and  as  imposing  a  condition,  charge 
or  mode  upon  the  testamentary  disposition  in  favor  of  the  society,  we  are  equal- 
ly clear  that  it  cannot  operate  to  defeat  the  legacy.  It  was  not  in  the  power 
of  the  testator  to  compel  the  city,  through  its  Mayor  and  Aldermen,  to  become 
a  party  to  purchases  in  real  estate  in  which  it  was  to  have  no  interest  The 
condition,  charge  or  mode  was  therefore  contrary  to  law  and  is  to  be  reputed  as 
not  written.  C.  C,  1506.  The  refusal  of  the  city  hitherto  to  take  any  steps 
toward  the  fulfilment  of  the  testator's  wishes  in  this  regard,  shows  that  a  volun- 
tary compliance  therewith  is  not  intended. 

In  the  vain  hope  of  erecting  his  succession  into  a  juridical  person  and  endow- 
ing it  with  inunortality,  the  testator  sought  to  remove  it  from  the  direct  control 
of  his  instituted  heirs,  by  requiring  the  city  of  New  Orleans  to  elect  annually 
three  Commissioners  and  the  city  of  Baltimore  three  Agents,  to  whom  he  gave 
the  seizin  of  his  real  estate,  and  who  were  to  have  the  sole  management  of  the 
property,  collect  the  rents,  pay  the  annuities,  A'c.     The  cities,  accordingly,  in 
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defending  this  suit,  seem  to  disclaim  the  right  to  depart  in  any  particular  from  ObpbamSooiwt 

the  injunctions  of  the  testator  in  this  respect,  and  to  intimate  that  they  are  not  N»w  ( 

responsible  for  the  acts  of  these  Commissioners  and  Agents,  and  have  no  powers 

independent  of  them.     This  line  of  defence  is  inconsistent  with  the  course  of 

reasoning  by  which  alone  the  cities  were  able  to  succeed  in  maintaining  their 

title  as  testamentary  heirs  against  the  heirs  at  law  and  the  alternate  legatees, 

the  States  of  Louisiana  and  Maryland.     It  was  an  idle  conceit  of  the  testator 

that  he  could  thus  split  up  the  title  to  his  property,  forever  separate  the  seizin 

and  the  ownership,  and  constitute  a  perpetual  Board  of  Commissioners  and 

Agents,  deriving  their  powers  from  his  sovereign  will,  to  keep  watch  over  the 

cities  whom  he  made  his  heirs. 

It  was  contrary  to  law  and  to  public  policy  thus  to  fetter  the  dominion  of  the 
cities  over  property  which  h?8  been  adjudged  to  be  theirs.  It  was  beyond  the 
power  of  the  deceased  so  to  complicate  the  simple  tenures  by  which  alone  our 
laws  permit  property  to  be  held.     No  man's  will  is  above  the  law. 

The  cities  have  followed  the  reconunendation  of  the  testator  so  &r  as  to  ap- 
point Commissioners  and  Agents,  and,  in  so  doing,  we  do  not  intend  to  say  they 
have  violated  any  law.  But  it  was  their  voluntary  act,  and  it  does  not  release 
them  firom  the  obligation  to  pay  the  lawful  annuities  out  of  the  revenues  of  pro- 
perty which  they  received  and  hold  as  absolute  owners,  subject  only  to  the  pay- 
ment of  the  annuities.  Those  Commissionei-s  and  Agents  derive  all  their 
powers  solely  firom  the  cities  which  appointed  them,  and  not  from  the  testator's 
will.  All  those  portions  of  the  will  which  might  be  construed  as  making  it 
compulsory  upon  the  universal  legatees  to  appoint  such  agents,  and  all  those 
provisions  which  purport  to  give  the  agents  seizin,  or  to  confer  upon  them  any 
powers  emanating  from  the  testator's  volition,  are  as  if  they  were  never  written ; 
because  such  provisions  defy  the  law,  they  are  annihilated  by  the  law. 

In  adjudicating  upon  this  case,  therefore,  we  leave  out  of  view  the  Agents 
whom  the  cities  have  seen  fit  to  appoint,  the  principals  themselves  being  parties 
before  us. 

The  cities  then  cannot  escape  the  plaintiff's  demand,  by  saying  it  is  the  duty 
of  the  Commissioners  and  Agents  to  deposit  the  moneys  in  bank ;  for,  if  it  is, 
it  is  no  less  the  duty  of  the  cities  to  make  them  do  so. 

But  the  money  was  only  to  be  deposited  in  bank  until  such  time  as  the  Socie- 
ty for  the  Belief  of  Orphans  should  want  it  for  investment,  not,  as  erroneous- 
ly suggested  in  one  of  the  answers,  until  the  full  sum  of  $400,000  should  be 
realized  from  this  portion  of  the  revenues.  We  think  the  intention  was  that 
the  funds  should  be  demandable  by  the  society  as  often  as  once  a  year,  if  the 
IHrectOTS  should  see  fit  to  make  investments  as  often  as  that.  We  infer  from 
the  present  petition  that  they  now  wish  to  invest  what  has  accrued  out  of  the 
revenues,  towards  the  payment  of  their  annuity ;  and,  disregarding  all  the  ille- 
gal modes,  charges  and  conditions  to  which  we  have  adverted,  we  think  the 
plaintiff  is  entitled  to  an  absolute  judgment  against  the  defendants  for  the  sum 
of  $12,534  094,  as  constituting  the  eighth  part  of  the  revenues  of  the  MrDoho(jh 
estate  up  to  the  30th  June,  1856,  and  that  in  all  other  respects  the  plaintiff's 
demand  should  be  dismissed. 

We  have  not  deemed  it  necessary  to  enter  upon  the  enquiry,  whether  this  be- 
quest of  an  annuity  may  l»e  considered  as  an  usiifruct  f^uh  moilo  under  the  Ar- 
ticle 602  of  the  (^ivil  C^nle.  If  it  Ik*,  it  is  a  very  peculiar  usufruct,  unaccom- 
panied by  any  right  of  possession  in  the  usufructuary  as  to  the  real  estato 
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burdened  with  it,  and  therefore  not  subjected  to  the  rules  of  usufruct  in  gene* 
Niw  ^oMun.  raL    It  would  be  premature  to  decide  now  whether  the  annuity  will  cease  at 
the  expiration  of  thirty  years  by  reason  of  the  rule  laid  down  in  Article  607  of 
the  Civil  Code. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed ;  and,  proceeding  to  render  such  judgment  as,  in  our  opinion, 
should  have  been  pronounced  below,  it  is  ordered,  adjudged  and  decreed,  that 
the  plaintiff^  the  Society  for  the  Belief  of  Destitute  Orphan  Boys,  do  have  and 
recover  of  the  defendants,  the  cities  of  New  Orleans  and  Baltimore,  the  sum  of 
twelve  thousand  five  hundred  and  thirty-four  dollars  and  nine  and  five-eighths 
cents,  the  same  being  the  amount  of  the  annuity  bequeathed  to  the  plaintifi*  by 
the  will  of  the  ItA&Jokn  McDonogh^  estimated  to  have  fallen  due  up  to  the  80th 
June,  1856 ;  and  it  is  further  ordered  and  adjudged,  that  all  other  portions  of 
the  plaintiff's  demand  be  dismissed  as  in  case  of  non-suit,  and  that  the  costs  of 
the  District  Court  be  borne  by  the  defendants  and  appellants,  and  the  costs  oC 
this  appeal  by  the  plaintiff  and  appellee. 


John  P.  Mason,  ExV,  r.  E.  B.  Fvllbr  and  G.  M   Williams^  SheriflFI 

A  Judicial  bondimaBt  fee  construed  b^  reference  te  the  order  of  court,,  in  purauanee  of  wblch  it  w»» 
glren. 

Vhen,  by  %  clerical  inadvertence,  at  the  time  of  signing  the  bond,  it  was  not  fUled  up  irith  the 
amount  Hxed  as-  the  penalty,  but  a  Uank  space  left  for  its  Insertion,  the  law  Implies  Uiat  the  bondi 
vas  giyen  for  the  sum  fitaced  by  the  order,  and  the  principal  and  sureties  will  be  bound  thereby  for 
that  amount. 

Clerks  of  osurt  hare  not  the  ponmr  to  grant  orders  of  seliore  and  sale. 

The  power  conferred  on  Clerks  of  court  (put  of  the  parish  of  Orleans)  to  grant  orders  for  the  sale 
of  succession  property  is  confined  to  such  orders  as  are  required  and  asked  fbr  by  Curators,  Ad- 
ministrators and  Kxeeutors  in  the  regular  course  of  their  administration.    Buoh  orders  cannot  be 
made  by  the  Cleric,  at  the  instance  of  creditors,  to  inforoe  the  payment  of  a  debt 

APPEAL  from  the  District  Court  of  Tensas,  Snyder,  J. 
Thomas  F,  Fwrra/r,  for  plaintiff  and  appellant    Stacy  ib  SparroMo^i^T  de- 
fendants. 

Spofford,  J.  The  plaintiff  has  appealed  from  ajud^ment  dissolving  an  in- 
junction he  had  sued  out  against  an  order  of  sale. 

The  injunction  was  dissolved  below  upon  the  ground  that  no  legal  bond  was 
given. 

The  District  Judge  grants  the  order  of  injunction  "upon  petitioner  giving, 
bond  and  security,  conditioned  according  to  law,,  in  the  sum  of  fifteen  hundred 
dollars." 

Thereupon,  and  on  the  same  day,  the  petitioner,  with  two  sureties,  signed  a. 
bond  reciting  the  cause  for  which  it  was  given,  and  conditioned  to  pay  all  such, 
damages  as  might  be  sustained  by  the  defendant,  Etra  B.  Fuller,  in  case  it  be 
decided  that  said  order  of  injunction  was  improperly  obtained 

By  a  clerical  inadvertence  the  sum  of  fifteen  hundred  dollars  was  not  stated 
in  the  instrument  as  the  penalty  of  the  bond,  a  blank  space  being  left  wher& 
the  penalty  was  referred  to. 
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r. 


The  District  Judge  thought  this  omission  fatal  to  the  vaHdity  of  the  bond. 

We  are  of  the  opposite  opinion.  The  principal  and  sureties  could  not  ha^e  Youa. 
escaped  from  liability  upon  this  bond  on  the  ground  of  such  omission.  It  being 
a  judicial  bond,  it  must  be  constructed  by  reference  to  the  order  in  pursuance 
of  which  it  was  given.  The  order  fixed  the  penalty  at  the  sum  of  fifteen  hun- 
dred dollars.  The  law,  therefore,  implies  that  the  bond  given  under  the  order 
was  given  for  that  siun ;  no  specific  sum  being  named  therein,  but  a  hiatus  left 
for  its  insertion. 

It  has  been  said  by  our  predecessors  that,  in  a  judicial  bond,  **any  clause 
which  is  superadded  must  be  rejected,  and  any  that  is  omitted  supplied.** 
Sloeomb  v.  Bchert,  16  L.  R  174;  Welsh  v.  Thorn,  lb.  196.  And  it  has  been 
several  times  held  that  a  clerical  omission  of  this  character  may  be  supplied 
afterwards,  so  as  to  bind  the  parties  who  sign  a  judicial  bond  with  a  blank 
space  left  for  the  penalty.  See  Breedlave  v.  Johnston^  2  N.  S.  617;  State  of 
Louiiiana  v.  Judge  of  First  District,  19  L.  R.  179 ;  Eyssallenne  v.  Citizeru^ 
Bank,  8  An.  663. 

We  think  the  blank  in  this  bond  could  have  been  filled  up  at  any  time  with 
the  sum  for  which  it  was  given,  and  that  the  Hkotion  to  dissolve  on  this  ground 
should  be  overruled 

But  tiie  appellee  contends  that  the  injunction  should  be  dissolved  upon  its 
merits;  that  is,  that  the  allegations  and  proofo  did  not  authorize  a  stay  of  the 
proceedings  enjoined.  And  it  seems,  from  another  injunction  sued  out  by  the 
same  plaintiff  now  before  us,  that  the  District  Judge  was  of  this  opinion. 

In  this  view  of  the  case  we  are  also  unable  to  concur. 

The  order  granted  and  enjoined  was  in  effect  an  order  of  seizure  and  sale,  an 
tzecutory  process  of  the  most  summary  and  stringent  kind.  An  order  and 
process  which  it  was  incompetent  for  the  Clerk  of  the  District  Court  for  the 
parish  of  Tensas  to  grant,  in  this  form,  and  under  the  petition  filed  by  the 
creditor  Fuller. 

In  pursuance  of  the  Article  76  of  our  present  Constitution,  the  Act  of  April 
30th,  1853,  (Sess.  Acts,  294,)  empowered  Clerks  of  eourts  (out  of  the  parish 
of  Orleans)  amongst  other  things,  ^*to  grant  orders  for  the  sale  of  succession 
property."  We  interpret  this  to  mean  such  orders  as  are  required  or  asked  for 
by  Curators,  Administrators  and  Executors  in  the  regular  course  of  their  admin- 
tration ;  such  orders  as  they  ask  for  the  sale  of  so  much  of  the  property  as  may 
be  necessary  to  pay  the  debts  in  general  which  are  exigible,  orders  which  are 
therefore  properly  granted  ex  parte. 

Here  the  applicant  for  the  order  is  not  the  executor,  but  a  creditor  who  is 
zeally  acting  adversely  to  the  executor,  that  is,  he  seeks  to  compel  a  sale  of 
property  under  the  administration  of  the  executor  which  the  executor  is  un- 
willing to  have  sold  in  the  mode  ordered;  a  proceeding  which  should  be  had  con- 
tradictorily with  the  executor,,  and  would,  therefore,  require,  in  passing  upon 
it,,  a  judicial  discretion  which  has  not  been  vested  in  the  Clerk  of  the  District 
Court;  and  finally  the  order  is  not  to  sell  property  of  the  succession  to  pay 
debts  in  general,  but  to  sell  a  specific  piece  of  property  on  which  a  vendor's 
privilege  is  claimed  to  pay  by  preference  a  specific  debt  held  by  the  creditor 
who  seeks  to  procure  the  order,  in  a  petition  drawn  up  nearly  in  the  form  of 
a  petition  for  a  seizure  and  sale. 

The  creditor  should  have  resorted  to  the  District  Court,  either  to  procure  an 
•rder  of  seizure  and  sale  or  a  rule  on  the  executor  to  show  cause  why  the  pro- 
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Misoa        perty  should  not  be  sold  according  to  the  Articles  990,  991  and  992  of  the  Code 
of  Practice. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  and  that  the  injunction  sued  out  in  this  case  be  reinstated  and 
made  perpetual,  with  costs  in  both  courts. 


Charles  Gottschalk  v.  His  Creditobs. 

A  fljndic  who  has  a  surplus  In  his  hands,  after  paying  all  the  debts  placed  upon  his  tableau  of  distri- 
bution, Is  not  bound  to  pay  over  such  balance  to  the  ceding  debtor,  If  subsequent  to  the  filing  of 
the  tableau  new  debts  were  discovered  to  exist.  The  syndic  is  bound  to  administer  any  surplus 
In  his  hands  for  the  benefit  of  such  newly  dlscoyered  creditors,  and  onUl  all  the  creditors  are  paid 
the  assets  In  the  hands  of  the  syndic  must  be  applied  to  the  payment  of  the  debts  of  the  In- 
solvent. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
St,  Paul  &  Bouny^  for  plaintiff  and  appellant     A.  <&  A,  Fitot,  for  de- 
fendants. 

Lea,  J.  Charles  Oottschalky  being  embarrassed  in  his  affairs,  made  an  ap- 
plication to  his  creditors  for  a  respite,  which  being  refused,  his  application,  in 
accordance  with  the  provisions  of  the  law,  was  converted  into  a  surrender  of 
his  property.  B,  Rodrigue2,  who  was  appointed  syndic,  sold  the  surrendered 
assets  and  filed  a  tableau  of  distribution,  showing  a  surplus  of  $1541  25,  after 
paying  all  the  debts  on  the  tableau ;  several  oppositions  were  made,  and  after 
trial,  the  tableau  was  reformed  by  the  judgment  of  the  court  From  this  judg- 
ment no  appeal  was  taken. 

To  enforce  the  payment  of  the  balance  apparently  due  to  the  insolvent,  as 
ascertained  and  recognized  by  the  judgment  of  homologation,  he  obtained  a 
writ  of ^.  fa,  against  the  syndic  personally.  The  syndic  obtained  an  injunction 
restraining  the  execution  of  this  judgment,  on  the  ground  that,  subsequent  to 
the  filing  of  the  tableau,  new  debts  had  been  discovered,  of  which  the  syndic 
had  no  previous  knowledge,  and  which,  as  syndic  he  was  bound  to  protect,  and 
which,  when  paid,  would  absorb  the  balance  remaining  in  his  hands,  with  the 
exception  of  about  $20. 

From  a  judgment  dismissing  a  rule  taken  to  set  aside  the  injunction,  Gotts- 
elialh  has  appealed.  The  syndic  claimed  the  right,  under  the  circumstances, 
to  file  another  tableau  before  being  compelled  to  pay  over  any  balance  to  the 
ceding  debtor. 

We  find  no  error  to  the  prejudice  of  the  appellant  in  the  judgment  appealed 
from,  and  the  appellee  has  not  asked  for  any  amendment  of  the  judgment  in 
his  favor.  The  District  Judge  abstained  from  rendering  any  judgment  on  the 
merits  of  the  injunction  suit,  though  the  issues  appear  to  have  been  presented 
on  the  trial  of  the  rule.  The  only  question,  therefore,  to  be  solved  is  whether 
a  syndic  who  has  a  surplus  in  his  hands  after  paying  all  the  debts  placed  upon 
his  tableau  of  distribution,  duly  homologated,  can  retain  that  surplus  for  the 
purpose  of  distributing  the  same  among  the  newly  discovered  creditors  of  the 

insolvent 

The  trust  assumed  by  a  syndic  is  that  he  will  administer  the  a.'s^et.s  surren- 
dered by  the  insolvent  for  the  benefit  of  his  creditors.     A  tableau  of  distribu- 
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tion,  duly  homologated,  constitutes,  with  some  qualifications,  a  judgment  con-     Gotibchiijc 

elusive  upon  the  creditors,  so  fiir  as  it  affects  the  fund  disU'ibuted;  but  the      Cbkditdbs. 

rights  of  creditors  upon  any  part  of  the  assets  not  distributed  are  not  affected 

by  such  judgment,  and  the  syndic  is  bound  to  administer  any  surplus  in  his 

hands  for  their  benefit;  and  until  all  the  creditors  who  have  any  claims  against 

the  insolvent  are  paid,  the  syndic  who  has  any  of  the  surrendered  assets  in  his 

hands  cannot  be  said  to  have  fully  administered  his  trust  • 

In  the  case  at  bar,  the  syndic  had  assets  in  his  hands  which  he  contends 
were  applicable  to  the  payment  of  the  debts  of  newly  discovered  creditors,  and 
we  find  nothing  in  the  evidence  which  would  have  justified  the  District  Judge  • 

in  setting  aside  the  injunction  on  the  grounds  urged  in  the  rule. 

Whether  the  syndic  has  fully  administered  or  not,  and  whether  there  are 
debts  due  by  the  ceding  debtor  yet  unpaid,  are  questions  of  fact,  which,  under 
the  pleadings,  we  think  should  be  disposed  of  on  the  final  adjudication,  upon  the 
issues  in  the  injunction  suit  At  any  rate,  we  think,  under  the  pleadings  and 
evidence,  as  presented  in  the  record,  the  District  Judge  could  not  with  propriety 
have  set  aside  the  injunctioa  The  case  of  Lafore^i  v.  iTw  Creditors^  quoted 
in  the  brief  of  counsel  is  not  in  point  In  that  case  the  judgment  was  based 
upon  the  fact  that  all  the  assets  surrendered  had  been  distributed  among  the 
creditors,  and  that  the  functions  of  the  syndic  were  consequently  at  an  end. 

Judgment  affirmed. 


P.  F.  NouvET,  Syndic,  v.  Heirs  of  J.  B.  Armant. 

Wben  the  defendant  In  a  petitory  action  has  called  in  his  warrantor  with  whom  Iwue  is  Joined,  the 
plalntur  cannot  appeal  from  a  judgment  against  him  without  malting  the  warrantor  a  party  to  the 
appeal.    If  there  be  no  appeal  bond  given  in  favor  of  the  warrantor  the  appeal  will  be  dismissed. 

If  tiie  appeal  bond  was  insufficient  at  the  time  the  appeal  was  brought  up,  the  defect  cannot  be  sub- 
sequently cored  by  the  subsUtution  of  another  bond. 

APPEAL  from  the  District  court  of  the  parish  of  St  James,  Bailiffs  J.,  pre- 
siding. Collins^  for  plaintiflf  and  appellant  Berault  <fc  Legeridre,  for  de- 
fendant 

TooRHiES,  J.  The  defendants  and  appellees  claim  the  dismissal  of  the  appeal 
in  this  case,  on  the  ground  that  no  appeal  bond  has  been  given  in  favor  of  the 
defendants*  warrantors  by  the  plaintiff  and  appellant,  and  that  said  warrantors 
have  not  been  made  parties  to  the  appeal. 

This  is  a  petitory  action  brought  by  the  plaintiff  for  the  recovery  of  a  female 
slave  and  her  child,  in  which  the  appellees'  vendors  were  called  in  warranty, 
and  joined  issue  in  the  case.  A  devolutive  appeal  from  the  judgment  rendered 
in  &vor  of  the  defendants  against  the  plaintiff  was  granted,  generally,  on  the 
motion  of  the  latter,  returnable  to  this  ^ court,  according  to  law.  The  appeal 
bond,  executed  and  filed  by  the  plaintiff  on  the  24th  of  November,  1856,  is  in 
&vor  of  the  ffeirs  of  J.  B,  Armant  alone.  Appeals  fi*om  the  parish  of  St 
James  are  returnable,  under  the  Statute,  on  the  fourth  Monday  of  January. 
The  transcript  in  this  case  was  filed  on  the  6th  of  January,  and  the  motion  to 
dismiss  on  the  19th  of  January.  The  next  day  after  the  return  day,  on  the 
argument  of  the  motion  to  dismiss,  the  appellant  tendered  a  new  bond,  executed 
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Norar        jn  f^jQY  Qf  ^YiQ  defendants  and  warrantors,  and  also  applied  for  a  writ  of  eer- 
Abxajit.        tiorariy  in  order  to  complete  the  record  by  inserting  the  new  bond  in  it 

We  are  of  opinion  that  the  motion  to  dismiss  the  appeal  is  well  taken.     It  is 

well  settled,  that  all  the  parties  having  an  interest  in  maintaining  the  judgment, 

sought  to  be  reversed  or  amended,  should  be  made  parties  to  the  appeal.     The 

.warrantors  in  this  case  clearly  have  such  an  interest     It  was,  therefore,  essen- 

•    tial  to  give  a  bond  in  their  favor.     See  the  case  of  Hewson  v.  Creswell^  10  An. 

232,  and  the  authorities  there  quoted. 

But  it  is  insisted  by  the  appellant  that  he  is  entitled  to  relief  at  our  hands, 
inasmuch,  as  he  has  made  an  application  within  three  days  after  the  return  day 
to  be  permitted  to  supply  the  requisite  bond.  The  case  of  Bouligny  v.  M. 
White  <&  Co.,  5  An.  81,  on  which  he  relies,  does  not,  in  our  opinion,  authorize 
us  to  grant  him  the  relief  which  he  asks.  As  the  record  was  complete  when 
filed  in  this  court,  it  is  clear,  therefore,  that  there  is  no  ground  to  authorize  the 
issuing  of  the  writ  of  certiorari.  The  only  inquiry  which  can  be  made  in  this 
case  is,  whether  the  bond  was,  at  the  time  the  appeal  was  taken,  such  a  bond 
as  the  law  required.  If  ^e  bond  was  insufficient  at  the  time  the  appeal  was 
brought  up,  the  defect  cannot  be  cured  by  the  substitution  of  another  bond. 
10  An.  155;  8  L.  686. 
It  is,  therefore,  ordered  that  the  appeal  be  dismissed  at  the  appellants^  costs. 


Succession  of  T.  F.  Minvielle. 

Where  m  tableau  of  diatribatlon,  filed  by  the  executor,  has  been  advertised  and  published  Id  the  man- 
ner required  by  law,  after  the  expiration  of  the  delay  given  by  such  notice,  If  no  opposition  be 
made  the  law  makes  It  the  duty  of  the  Judge  to  grant  an  order  authorising  the  executor  to  pay 
the  creditors  according  to  his  tableau. 

If,  at  the  expiration  of  the  legal  delay,  the  tableau  Is  homologated,  except  so  fkr  as  opposed,  those 
creditors  whose  claims  are  not  contested  have  a  right  to  immediate  payment,  without  waiting  for 
the  dday  for  a  suspensive  appeal  flrom  the  judgment  of  homologation. 

The  executor  is  bound  for  five  per  cent,  interest  on  the  dividends  allowed  by  the  tableau  to  the  cred- 
itors wtaose  claims  are  not  opposed,  from  the  date  of  the  service  of  a  rule  on  him  to  coerce  pay- 
ment. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
K  Griffon^  for  appellants  on  rule.     C.  Jhifour^  for  defendant  and  ap- 
pellee. 

YooRHiES,  J.  This  is  an  appeal  from  a  judgment  dismissing  a  rule  taken  on 
the  dative  testamentary  executor  by  several  of  the  creditors  of  the  succession. 

The  appellants  were  classed  as  ordinary  creditors  on  the  provisional  tableau 
of  distribution,  filed  in  this  case  on  the  13th  of  February,  1866,  for  their  re- 
spective claims  amounting  in  the  aggregate  to  the  sum  of  $12,282  53. 

Oppositions  were  made  to  several  of  the  claims  on  the  tableau,  but  to  none 
of  those  of  the  appellants.  The  tableau,  so  far  as  not  opposed,  was  duly  homo- 
logated on  the  26th  of  February,  1856,  giving  to  the  ordinary  creditors  a  divi- 
dend of  sixty-one  per  cent  But,  on  retaining  a  sum  sufficient  to  pay  certain 
claims  in  contestation,  it  would  seem  that  the  dividends  had  to  be  reduced, 
making  it  about  fifty-seven  per  cent 
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There  was  no  appeal  taken  from  the  judgment  thus  homoloffatine  the  pro-   BoooMMir  or 

.  .         ,  ^   ,  ,  o  o  r  MurTIBLLl. 

Tisional  tableau. 

On  the  refusal  of  the  executor  to  paj  them  their  respectiye  shares  in  the 
surplus  to  be  thus  distributed  among  the  ordinary  creditors,  the  appellants 
took  a  rule  upon  him  on  the  29th  of  April,  1856,  to  show  cause  why  he  should 
not  be  compelled  to  do  so. 

The  executor  filed  an  answer  to  the  rule  on  the  12th  of  May,  1856,  alleging, 
as  grounds  for  his  refusal,  that  the  delay  for  a  suspensive  appeal  from  the  judg- 
ment of  homologation  had  not  then  expired,  so  as  to  authorize  such  distribution 
or  payment 

We  consider  the  grounds  taken  by  the  executor  to  be  untenable.  On  filing 
a  statement  or  tableau  of  distribution  by  an  executor,  public  notice  thereof  is 
required  to  be  advertised  and  published  in  the  manner  prescribed  under  the 
provisions  of  Article  1172  of  the  Civil  Code.  After  the  expiration  of  the  delay 
given  by  such  notice,  if  no  opposition  be  made,  the  law  makes  it  the  duty  of 
the  Judge  to  grant  an  order  authorizing  the  executor  to  pay  the  creditors  ac- 
cording to  his  statement  or  tableau.  After  such  authorization  no  discretion  is 
left  to  the  executor,  he  must  pay  immediately  the  creditors  whose  debts  or 
privileges  are  not  contested.  He  can  only  retain  in  his  hands  a  sufficient  sum 
to  pay  such  claims  as  are  in  contestation;  C.  C.  1173,  1174,  1175.  In  this 
case,  we  think,  the  executor  was  bound  to  pay  the  appellants,  on  the  homolo- 
gation of  his  tableau,  their  proportion  of  the  surplus  in  his  hands  after  making 
such  reservation.  It  is  true,  on  the  trial  of  the  rule,  the  executor  made  a  prof- 
fer to  distribute  the  funds  according  to  the  judgment,  prorided  the  creditors 
would  give  him  a  full  receipt  But  such  a  conditional  profier  did  not,  in  our 
opinion,  afford  a  legal  or  equitable  -excuse  for  him  to  withhold  the  payment  of 
the  appellants*  claims.  We  ara  of  opinion  he  is  bound  for  the  payment  of  in- 
terest on  the  dividends  coming  to  the  appellants  at  the  rate  of  five  per  oent 
from  the  serrice  of  the  rule  upon  hhn.     C.  P.,  Art  1007 ;  10  R  R  479. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  reversed, 
that  the  rule  so  taken  be  reinstated  and  made  absolute,  the  appellee  to  pay  the 
plaintiff  interest  on  the  dividends  to  which  they  are  respectively  entitled  from 
the  29th  of  April,  1856,  until  paid,  and  the  costs  of  both  courts. 

Mbhrick,  C.  J.,  dis.senting.  I  think  the  executor  is  not  bound  to  pay  the 
sums  proposed  to  be  distributed  by  his  account  until  the  delay  for  a  suspensive 
^ipeal  has  expired.  Otherwise,  he  might  be  ruined  by  a  suspensive  appeal 
and  a  reversal  of  the  judgment  on  an  assignment  of  errors.  The  delay  having 
expired  in  this  case,  and  the  judgment  having  become  executory,  I  concur  in 
the  decree,  although  not  in  Che  reasoning  of  the  majority  of  the  court  in  this 
particular. 

Re-hearing  refused. 


10 
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Waldo  &  Hughes  r.  B.  Angomar  et  als. 

Several  distinct  causes  of  action  cannot  be  eumulated  against  several  defendants  In  one  suit,  unless 
the  defendants  have  a  common  interest  to  be  adjudicated  upon  In  one  judgment. 

Proceedings,  under  the  Act  of  1840,  against  a  defendant  for  fraud,  may  be  cumulated  with  a  revoca- 
tory action  for  the  rescission  of  the  alleged  fraudulent  sale ;  and  in  such  a  proceeding  it  is  not  only 
the  right  but  the  duty  of  the  plaintiff  to  make  parties  to  the  suit  all  who  have  an  Interest  to  be 
affected  by  the  Judgment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
George  Z.  Bright,  for  plaintiffs  and  appellants,    Clarke  <Sb  Bayjie,  Siiigl&- 
tan  A  Clack  and  Price  (h  Day^  for  defendants. 

Lea^  J.  The  plaintiffs  allege  that,  being  judgment  creditors  of  Eugene  An- 
gomar,  they  caused  to  be  seized  on  execution  the  steamer  Red  River,  the  pro- 
perty of  said  Angomar, 

They  further  allege  that  certain  judgment  creditors  of  Jam^  W.  Moore  have 
seized  the  said  steamer,  by  virtue  of  writs  of  fieri  facias  issued  in  their  respec- 
tive suits ;  that  said  steamer  is  not  the  property  of  Moore,  but  that  of  their 
judgment  debtor,  Angoinar;  that  the  sale  made  to  Moore,  if  any  such  sale  was 
made,  is  simulated  and  made  to  defeat  the  rights  of  the  plaintiff;  they  pray 
that  the  steamer  Red  River  be  decreed,  contradictorily  with  the  judgment 
creditors  of  Moore,  to  be  the  property  of  Angomar,  and  that  they  be  paid  the 
amount  of  their  judgment  out  of  the  proceeds  of  the  sale  of  the  boat  They 
further  ask  that  Angomar  be  decreed  guilty  of  fraud,  and  punished  in  accord- 
ance with  the  provisions  of  the  Act  of  1840. 

To  this  form  of  proceeding  the  defendants  have  excepted,  Cooper  ik  Keibert^ 
on  the  ground  "that  the  allegations  are  too  vague  and  general,  that  the  judg- 
ments of  the  court  cannot  be  annulled  or  avoided  in  this  form,  and  that  this  is 
not  in  truth  and  in  fact  a  revocatory  action,"  wherefore  they  ask  that  the  plain- 
tifTs  petition  be  dismissed. 

The  other  judgment  creditors  of  Moore  join  in  the  exceptioa  Angomar  also 
excepts,  on  the  ground  *Hhat  he  cannot  be  joined  with  any  of  the  defendants  in 
this'proceeding  except  Moore,  and  that  the  joining  of  the  other  parties  with  this 
defendant  is  contrary  to  the  rules  of  pleading  and  inadmissible." 

The  defendant  Angoma/r,  as  well  as  the  other  parties  defendant,  have  a  right 
to  object  to  a  cumulation  of  several  distinct  causes  of  action  against  several  de- 
fendants, unless  they  have  a  conunon  interest  to  be  adjudicated  upon  in  one 
judgment 

Upon  principle,  there  can  be  no  objection  to  the  comulation  of  a  proceeding, 
under  the  Act  of  1840,  against  a  defendant  for  fraud,  with  a  revocatory  action 
for  the  rescission  of  the  alleged  fraudulent  sale;  and  in  such  proceedings  it  is 
not  only  the  right  but  the  duty  of  the  plaintiff  to  make  parties  to  the  suit  all 
who  have  an  interest  to  be  affected  by  the  judgment  To  test  the  validity  of 
the  exceptions  filed  in  this  case,  therefore,  it  is  proper  to  consider  how  &r  the 
defendants,  who  are  creditors  of  Moore,  can  be  legally  affected  by  the  judgment 
prayed  for  in  this  case. 

Though  it  is  not  distinctly  averred  in  the  petition,  it  has  been  assumed  in  ar- 
gument, and  indeed  it  follows  necessarily  from  the  nature  of  the  demand,  that 
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the  judgment  creditors  of  Moore  have,  in  virtue  of  their  execution,  seized  and  Wiuo 
»ld  the  steamer  Red  River  as  the  property  of  their  debtor.  A  prayer  claiming 
the  proceeds  of  the  sale,  not  only  presupposes  a  sale,  but  implies  a  ratification 
of  it  The  creditors  of  Moore  have  possession,  therefore,  of  nothing  but  the 
proceeds  of  a  sale  made  under  an  execution  against  the  property  of  their  judg- 
ment debtor. 

It  is  to  be  remarked  that  the  proceedings  in  the  suit  of  the  plaintiffs  against 
Angofnar  are  entirely  independent  of  those  instituted  against  Moore  by  his 
creditors.  Upon  what  principle,  then,  can  the  plaintiflfe  claim  the  proceeds  re- 
alized under  the  execution  against  Moore,  Not  on  the  ground  that  they  have 
any  privilege  upon  the  proceeds,  for  they  have  no  claim  whatever  against  Moore^ 
nor  indeed  have  they  alleged  any  ground  upon  which  a  privilege  could  be  re- 
cognized. Neither  can  they  claim  a  participation  in  the  proceeds,  on  the  ground 
that  they  had  a  right  to  ratify  the  sale  and  claim  the  price;  for,  in  the  first 
place,  the  steamer  was  not  sold  as  the  property  of  their  judgment  debtor,  and 
secondly,  no  one  but  the  real  owner  could  ratify  a  sale  of  his  property  made 
without  lawful  authority. 

Again,  if  the  steamer  Red  River  is  not  the  property  of  Moore^  but  is  the  pro- 
perty of  Angomar^  we  are  at  a  loss  to  perceive  how  any  of  the  rights  of  the 
plaintiff  have  been  infiringedl^y  the  acts  of  Moore^s  creditors. 

The  sale  of  the  property  of  another  is  null  The  plaintiffs  themselves  ask 
that  we  shall  decree  the  property  in  this  case  to  be  the  property  of  ATtgomar, 
This  is  substantially  asking  for  a  judgment  decreeing  the  nullity  of  the  sale, 
though,  at  the  same  time,  they  virtually  sue  in  affirmance  of  the  sale  by  asking 
for  a  distribution  of  the  proceeds. 

If  the  steamer  Red  River  belongs  to  Angomar^  she  is  now  in  every  respect 
as  liable  to  seizure  at  the  suit  of  Angomar'e  creditors  as  she  was  before  proceed- 
ings were  instituted  by  the  creditors  of  Moore.  It  is  true  that,  in  case  of  an 
eviction,  the  purchaser  under  the  judicial  sale  at  the  suit  of  Moorie  creditors 
would  have  recourse  for  reimbursement  against  both  the  seized  debtor  and  the 
seizing  creditors.  But  the  plaintiffs  stand  in  no  such  relation  to  the  defendants ; 
there  is  no  privity  of  contract  between  the  plaintiffs  and  the  creditors  of  Moore 
in  reference  to  Mooreh  title  to  the  steamer,  nor  can  the  plaintiff  rely  upon  any 
implied  warranty  of  a  title  w^hich  they  are  themselves  attacking.  We  cannot 
perceive,  therefore,  upon  what  principle  the  judgment  creditors  of  Moore  can 
be  made  parties  to  this  litigation,  since  they  have  no  interest  which  can  be  legally 
affected  by  the  proceedings. 

The  District  Judge,  therefore,  was  right  in  refusing  to  allow  the  proceedings 
against  Angomar  and  Moore  to  be  cumulated  with  those  against  i/(?or«*«  judg- 
ment creditors.  The  defendant  Angomar  has  joined  in  the  appeal  taken  in  this 
case,  and  asks  that  the  judgment  be  amended  in  his  favor  by  dismissing  the 
plaintiffs^  suit  altogether,  but  we  think  the  decree  of  the  District  Court  is  sup- 
ported by  the  provisions  of  the  statute  of  1840,  and  is  sanctioned  by  authority 
and  practice. 

It  is  ordered  that  the  judgment  be  affirmed. 

Mbbrick,  C.  J.  I  do  not  think  it  necessarily  appears  from  the  petition  that 
the  steamboat  was  sold  prior  to  the  institution  of  the  suit.  Even  if  it  did  so 
appear,  I  am  not  prepared  to  say  that  the  plaintiffs  might  not  in  a  proper  case 
daim  the  proceeds  of  the  lioat,  where  they  might  have  claimed  the  boat  itself, 
as  the  property  of  their  debtor. 
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Waldo  Nevertheless  I  concur  in  the  decree  in  this  case,  on  the  ground  that  the  peti- 

▲moMAB       tion  is  too  yague  to  maintain  the  action.     The  plaintiffs  allege  no  prior  seizure 

nor  superior  priTilege  upon  the  hoat,  neither  do  they  allege  that  Angomar  is 

insolvent  and  has  no  other  property  to  satisfy  their  judgment     If  Afigomar 

has  other  property  to  meet  their  judgment  plaintifis  are  not  injured. 


Antoine  Audrich  v.  Cleuentine  Lamothb  et  al. 

The  wife  who  had  obtolned  a  separation  of  her  property  from  her  husband  In  his  lifetime,  in  order 
to  exercise  the  right  of  accepting  the  communitj,  is  bound,  on  the  death  of  her  husband,  to  eaiia« 
an  inrentory  to  be  made.  . 

The  law  presumes  the  acceptance  of  the  community  by  the  wife,  when  it  is  dissolved  by  the  death  of 
the  husband,  but  where  it  had  been  previously  dissolved  by  a  Judgment  of  separation  of  property, 
the  renunciation  by  the  wife  is  presumed  if,  at  the  death  of  the  husband,  she  does  not  cause  an 
inventory  to  be  made. 

Notwithstanding  such  implied  renunciation,  the  concealment  by  her,  or  making  away  with  any  of 
the  effects  of  the  community,  would  render  her  liable  as  a  partner. 

APPEAL  from  the  District  Court  of  Lafourche,* iZa/wiaZ/,  J. 
Beatty  db  Butik,  for  plaintiff  and  appellant   J,  J,  Roman  and  (7.  Belcher ^ 
for  defendants. 

YooRBiES,  J.  The  plaintiff  a  creditor  of  the  succession  of  the  late  Jacques 
FoUe^  seeks  to  make  the  defendants,  the  widow  and  heirs  of  the  deceased,  liable 
for  the  payment  of  his  claim,  on  the  allegation  that  they  have  taken  and  re- 
tained possession  of  the  property  and  effects  of  the  estate  of  said  deceased. 

It  is  shown  by  the  evidence  that,  on  the  1st  of  June,  1849,  the  widow  ob- 
tained a  judgment  against  her  husband,  Jacque%  Folse^  for  a  separation  of  pro- 
perty and  the  recovery  of  a  certain  tract  of  land  and  slaves,  which  she  claimed 
as  her  separate  property,  and  also  for  the  recovery  of  the  sum  of  $394  09,  the 
value  of  her  movables.  Her  judgment  was  duly  published  in  a  newspaper,  but 
its  execution  was  not  followed  by  a  writ  of  possession  or  fieri  faeioB  in  conse- 
quence of  the  death  of  her  husband,  which  took  place  shortly  afterwards.  Her 
title  to  the  land  and  slaves,  recognized  by  the  judgment  as  her  separate  pro- 
perty, is  however  not  questioned  in  this  case.  The  tract  of  land  upon  which 
she  has  been  living  upwards  of  twenty-five  years  is  her  patrimonial  estate. 
Since  the  date  of  her  judgment  she  has  been  making  crops  thereon  with  her 
own  slaves,  buying  stock,  mules,  &c  For  the  last  two  years  previous  to  his 
death,  her  husband  lived  apart  from  her  on  his  own  land.  Her  children  con- 
tinued to  live  with  her.  After  his  death  it  does  ndt  appear  that  his  widow  or 
children  ever  took  any  steps  to  have  an  inventory  made  of  his  property  and 
effects,  or  an  administrator  of  his  estate  to  be  appointed. 

There  is  no  evidence  to  show  that  the  heirs  have  accepted  the  succession, 
either  expressly  or  tacitly;  hence  they  are  clearly  not  liable  for  the  payment  of 
the  debts. 

But  it  is  argued,  as  regards  the  widow,  that  the  mere  fact  of  not  having  had 
an  inventory  made  within  the  legal  delays  has  rendered  her  responsible  for  the 
debts  of  the  community.  It  is  clear  that  her  judgment,  not  impugned  by  the 
pleadings,  must  have  its  effect  C.  C.  2403.  The  question  then  arises  whether, 
under  these  circumstances,  it  was  her  duty  to  have  had  an  inventory  made,  in 
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order  to  preserve  the  faculty  of  renouncing  the  community  of  acquets  and       aomioi 
gaiDSw  JjAMCftmu, 

The  Civil  Code  evidently  makes,  we  think,  a  distinction  hetween  the  surviv- 
ing spouse  who  has  obtained  a  judgment  of  separation  of  property  and  the  one 
who  has  not  It  is  the  duty  of  the  former  to  cause  an  inventory  to  be  made, 
in  order  to  exercise  the  right  of  accepting  the  community,  if  such  be  her  in- 
terest; whilst  the  latter  must  comply  with  this  formality,  in  order  to  secure  to 
her  the  privilege  of  renouncing  it  In  other  words,  the  law  presumes  the  ac- 
ceptance of  the  widow  when  the  community  has  been  dissolved  by  the  death  of 
the  husband ;  and  the  presumption  of  renunciation  takes  place  when  a  judgment 
of  separation  has  put  an  end  to  to  the  community.     C.  C.  2882,  2404. 

"  Jusqu'4  declaration  contraire  iaite  par  elle  dans  les  formes  et  sous  les  con- 
diiioDS  voulues,  elle  est  ici  pr^sum^e  acceptante,  et  cette  quality  lui  est  d6fini- 
tivement  imprim^e  k  d^faut  de  Taccomplissement  de  ces  conditions  dans  le  d61ai 
&Le ;  tandis  que,  dans  Tautre  cas,  (where  a  judgment  of  separation  has  been 
obtained,)  c'est  la  renonciation  qui  se  presume  jusqu'a  declaration  contraire,  et 
qui  d^meure  dkfinitite  d  defaut  de  dkclarationy    6  Marcadi,  p.  597,  §  1. 

Article  2404  of  our  Code  is  borrowed  from  the  Napoleon  Code,  and  differs 
from  it  in  this  respect,  that  the  former  uses  the  words:  ^^The  wife  who  has  ob- 
tained the  separation  of  property  may  nevertheless,"  &c.,  whilst  the  latter  speaks 
of  "la  femme  divorcee  ou  separ^e  de  corps."  Yet  Marcade  holds  that  this  Arti- 
cle applies  also  to  the  wife  separated  in  property,  and  that  the  presumption  is 
e^blished  in  her  case.  He  says:  **Nous  avons  dit  que  notre  article,  bien  quMl 
ne  parle  que  de  la  separation  de  corps,  s'applique  egalement  au  cas  de  separation 
de  biens,  dontlaloi  paratt  n'avoir  pas  songe  k  parler  ici,  sans  doute  parce  qu'elle 
venait  de  s*en  occuper  longuement  dans  la  section  pr4cedente,  et  que  Tapplica- 
bilite  de  Vartide  i  ce  cas  etait  d^ailleurs  chose  ^vidente  et  d^coulante  par  afor- 
tiori  du  cas  de  separation  du  corps.     5  lb.  p.  606.  §  3. 

Although  there  is  some  diversity  of  opinion  in  France,  as  to  the  application 
of  the  presumption  of  renunciation  where  the  widow  is  separated  from  her 
husband  only  in  property,  yet  there  exists  none  in  cases  of  separation  from  bed 
and  board  and  divorce.  The  whole  difficulty  may  bo  considered  as  done  away 
with  by  the  change  introduced  in  our  Code,  the  words  "la  femme  qui  est 
separee  de  biens,"  being  substituted  for  "  la  divorcee  ou  separee  de  corpe.^^ 

"By  presumption  of  law  Mrs.  FoUe  had  renounced  the  community  of  acquets 
and  gains,  and  having  fiiiled  to  have  an  inventory  made,  she  has  forfeited  the 
ri^t  of  accepting.  Notwithstanding  such  implied  renunciation,  the  conceal- 
ment or  making  away  with  any  of  the  effects  of  the  community  would,  how- 
ever, make  her  liable  as  a  partner.     C.  C.  2387. 

But  there  is  no  allegation  in  the  plaintiff's  petition  of  any  such  concealment 
or  making  away  with  any  of  the  effects.  Hence  the  objection  to  the  evidence 
in  relation  to  the  sugar-mill  was  well  taken  by  the  defendants  on  the  trial  below, 
and  we  have  disregarded  it 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 
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'iSl    Hi  ^^  acUudicfttton  to  the  flunrlving  father  or  mother  of  property  held  In  common  with  the  minor  child « 

2a4|  under  Articles  888  of  the  Civil  Code,  is  not  restricted  to  immovables  and  slaves. 

Where  such  aii^udication  takes  place,  the  special  mortgage  in  favor  of  the  minor,  resulting  (h»m  the 
adjudication,  attaches  to  such  of  the  property  adjudicated  as  is  susceptible  of  mortgage.  The 
right  of  mortgage  in  this  case  is  not  restricted  to  the  Individual  share  of  the  minors,  but  the  whole 
property  remains  specially  mortgaged  for  the  security  of  the  payment  of  the  price  of  the  adjudD- 
cation 
Any  one  whose  rights  are  affected  by  such  mortgage,  may  require  that  the  exact  amount  of  the  testa- 
tor's indebtedness  to  the  minors  be  Judicially  ascertained. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Durant  &  Horner^  for  plaintiffs  and  appellants.     A,  Pilot  and  A,    TFI 
Jourdan^  for  defendants. 

VooRHiEs,  J.  The  plaintiffs  allege  that  two  judgments  were  respectively 
obtained  by  them  against  the  defendant,  J,  J,  Steeg^  on  which  writs  oi  fieri 
facias  were  issued  and  partially  executed  by  the  seizure  and  advertisement  of 
his  real  estate  for  sale  by  the  Sheriff;  but  that  the  sale  thus  announced  could 
not  be  effected,  in  consequence  of  a  legal  mortgage  on  the  property  seized  es- 
tablished in  favor  of  Stetg'i  minor  children  by  a  judgment  of  the  court  below, 
rendered  on  the  8th  of  May,  1854,  whereby  said  property,  including  certain 
movables,  was  adjudicated  to  said  Steeg  as  property  belonging  to  the  commu- 
nity which  had  existed  between  him  and  his  late  wife,  Christina  ffermanj 
mother  of  the  minors.  They  further  allege,  that  the  rights  of  said  minors  in 
their  mother's  succession  could  not  exceed  the  undivided  half  of  the  real  es- 
tate, appraised  at  $2,000,  and  the  movables,  appraised  at  $800,  as  shown  by 
the  inventory ;  that  this  right  of  mortgage  by  law  should  be  restricted  to  one 
undivided  half  of  said  real  estate,  to  secure  the  payment  of  $1,000,  the  price 
of  the  adjudication  thereof  to  said  Steeg^  under  the  Article  888  of  the  Civil 
Code,  Ac  The  petition  concludes  with  a  prayer,  that  the  judgment  rendered 
on  the  8th  of  May,  1854,  adjudicating  said  property  to  Steeg,  together  with  the 
legal  mortgage  resulting  therefrom,  be  declared  null  and  void ;  that  the  one 
undivided  half  of  said  real  estate  be  decreed  to  be  free  from  any  incumbrance 
whatever  in  favor  of  said  minors,  and  the  Recorder  of  Mortgages  ordered  to 
erase  said  mortgage  and  to  issue  a  certificate  accordingly. 

The  defence  set  up  in  the  answer  is  the  plea  of  res  judicata  and  the  general 
issue. 

The  court  below  gave  judgment  in  favor  of  the  defendants,  and  the  plain- 
tdfis  appealed 

The  prescription  of  one  year  has  also  been  pleaded  by  the  defendants  in  this 
court,  as  a  bar  to  the  plaintiff^s  right  of  action. 

In  the  matter  of  the  succession  of  Christina  Eerman,  deceased,  which  was 
lately  before  us  on  appeal,  a  rule  was  taken  on  the  defendant  Steeg  to  show 
cause  why  the  property  which  had  been  adjudicated  to  him  should  not  be  sold 
to  pay  the  debts  of  the  community,  of  which  he  was  the  surviving  partner. 
The  application  was  resisted  on  the  ground  that  William  Massey,  the  plaintiff 
in  the  rule,  was  not  a  creditor  of  the  conununity.  The  defence  thus  set  up  was 
sustained  by  the  judgment  of  this  court.     The  plaintiffs,  under  that  decision. 
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mast  tho^fore  be  viewed  as  creditors  of  J,  X  Steeg^  and  not  of  the  community. 
See  11  Ann. 

The  Civil  Code,  Article  838,  declares  that :  "  Whenever  the  father  or  mother 
(tf  a  minor  has  property  in  common  with  him,  they  each  can  cause  it  to  be  ad- 
judicated to  them,  either  in  whole  or  in  part,  at  the  price  of  an  estimation  made 
by  experts  appointed  and  sworn  by  the  Judge,  &c. ;  and  in  this  case  the  pro- 
perty so  adjudicated  shall  remain  specially  mortgaged  for  the  security  of  the 
payment  of  the  price  of  the  adjudication  and  the  interest  thereof."  The  term 
**  property  in  common,"  used  in  this  article,  is  general  in  its  application.  We 
do  not  think  the  adjudication,  under  the  last  clause  contained  in  the  article,  is 
restricted,  by  implication,  to  immovables  and  slaves,  as  contended  for  by  the 
appellants.  The  evident  object  of  that  clause,  it  strikes  us,  was  to  secure  to 
the  minor  the  right  of  mortgage  only  upon  such  of  the  property  adjudicated  as 
was  susceptible  of  mortgage.  Hence,  we  conclude,  that  the  title  to  all  the  pro- 
perty of  the  community  was  legally  vested  in  Steeg  by  the  adjudication.  The 
heirs  of  Chrutina  Herman^  deceased,  it  is  perfectly  clear,  can  only  claim  one- 
half  of  the  price  of  the  adjudication  in  right  of  their  mother,  after  deducting 
therefrom  the  debts  of  the  community  which  may  have  been  extinguished  either 
by  novation  or  payment  effected  by  Steeg^  their  father  and  natural  tutor,  and 
costs  incurred  in  the  proceedings  relative  to  the  administration  of  the  estate 
and  adjudication  of  the  property  to  him.  It  is  also  clear,  that  the  right  of 
mortgage  given  by  law  to  the  minor  on  his  tutor's  property,  can  only  be  co- 
extensive with  his  claim.  Hence,  it  appears  to  us  obvious,  that  any  one  whos^ 
lights  stand  affected  by  such  mortgage  may  require  that  the  exact  amount  of 
the  tutor's  indebtedness  to  the  minor  be  judicially  ascertained. 

It  is  contended  by  the  appellants  that  the  minors'  right  of  mortgage  in  this 
case  should  be  restricted  to  the  undivided  hal^  as  their  share,  of  the  property 
a^udicated  to  their  father.  We  do  not  think  so.  I'he  law  expressly  declares 
that  the  property  held  in  common — not  the  undivided  half  thereof— may  be 
adjudicated  to  the  surviving  parent,  and  so  adjudicated  shall  remain  specially 
mortgaged  for  the  security  of  the  payment  of  the  price  of  the  adjudication. 
But  conceding  it  to  be  as  contended  for,  still  it  is  difficult  to  perceive  in  what 
manner  such  restriction  could  possibly  enure  to  the  benefit  of  the  appellants, 
inasmuch  as  the  law  creates  in  favor  of  the  minor  a  tacit,  independently  of  the 
special  mortgage  on  the  property  of  his  natural  tutor,  fi*om  the  day  on  which 
the  tutorship  devolved  upon  the  latter,  as  security  for  his  administration  and 
the  responsibility  resulting  from  it     C.  C.  354 ;  5  Ann.  565. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 
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George  Connolly  v.  John  H.  Martin. 

The  certificate  «f  the  Clerk  that "  the  transcript  ceatalai  a  true  cop^  of  all  <3ie  papers  and  doou- 
ments  filed  and  all  the  proceedings  had,  all  the  orders  of  court  of  record  and  all  the  evideaoe  ad- 
duced by  the  parties  on  the  trial  of  the  cause,  cannot  be  contradicted  bjr  an  affidavit  In  the  Su- 
preme Court  that  the  original  citation  to  the  defendant  iras  among  the  papers  when  the  Judgment 
by  default  was  rendered  and  when  the  appeal  was  taken .*' 

APPEAL  from  the  District  Court  of  Carroll,  Snyder,  J. 
Short  Jt  Parham,  for  plaintiff.     L.  Selby,  for  defendant  and  appellant 

Merrick,  C.  J.  This  is  a  suit  upon  a  promissory  note.  A  judgment  bj 
default  was  made  final  against  the  defendant,  and  he  appealed. 

A  motion  is  made  by  the  plaintiff  and  appellee  to  dismiss  the  appeal,  on  the 
ground  that  the  record  does  not  contain  the  original  citation  on  which  the  ac- 
tion was  commenced. 

The  Clerk,  in  his  certificate  to  the  record,  certifies  that  the  transcript  con- 
tained a  true  copy  of  all  the  papers  and  documents  filed,  and  all  the  proceed- 
ings had,  all  the  orders  of  court  of  record  and  all  the  evidence  adduced  by  the 
parties  on  the  trial  of  the  cause. 

The  defendant  assigned  as  error  the  want  of  citation ;  after  the  transcript  of 
appeal  was  made  out  and  filed  in  this  court,  the  certificate  of  the  Clerk  was 
produced  in  which  he  states  that  he  finds  he  charged  for  making  out  the  cita- 
tion and  verily  believes  that  the  citation  issued.  The  phiintifTs  attorney  has 
filed  his  affidavit  in  this  court,  wherein  he  swears  that  the  citation  was  among 
the  papers  of  the  cause  when  the  judgment  by  default  was  rendered,  when  the 
statement  of  facts  was  made  out,  and  when  the  motion  to  appeal  was  taken,  and 
that  (since  the  appeal)  he  ^d  the  Clerk  made  diligent  search  for  the  dtation 
in  vain. 

No  application  for  a  writ  of  certiorari  has  been  made.  Being  of  the  opinion 
that  the  certificate  to  the  transcript  of  appeal  cannot  be  corrected  in  the  man- 
ner attempted  in  this  case,  we  are  obliged  to  take  the  certificate  to  the  trans- 
cript as  true,  for  the  purposes  of  this  trial.  The  motion  to  dismiss  is  therefore 
overruled 

In  regard  to  the  errors  assigned,  we  have  no  evidence  in  the  record  that  the 
citation  was  served  upon  the  defendant  The  citation  being  the  foundation  of 
the  action,  for  the  want  thereof,  in  this  case,  the  judgment  of  the  lower  oourt 
must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  this  cause  be  remanded 
to  the  lower  court  to  be  proceeded  in  according  to  law,  and  that  the  appellee 
pay  the  costs  of  appeal 
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La  Sblle  &  Bbother  v.  N.  B.  WnrrnELD  —  Wood  &  Oliver  v.  The 
Same — Rule  on  J.  M.  Bell,  Sheriff. 

mieB  the  flherlfl;  before  the  return  day  of  the  writ,  had  notified  the  pUintlflk  of  his  relOMO  of  the 
•eisnre  of  »  aUre  on  aoeount  of  an  adverse  title  set  np  by  another,  and  had  called  npon  both 
parties  to  point  out  property  sut^ect  to  seixure,  which  they  failed  and  refused  to  do.  Held:  That 
the  snbeeqaent  neglect  of  the  Sheriff  to  return  the  writ  on  the  return  day,  did  not  sutfject  him  to 
the  statutable  remedy  by  rule,  which  is  not  applicable  to  such  a  case.  The  plalntiif  should  hare 
resorted  to  an  ordinary  action  for  damages. 

The  Legislatare  in  1885  having  re-enacted  the  ITth  Section  of  the  Act  of  7th  April,  IBM,  without 
change,  thereby  raUfled  the  judicial  construction  the  Act  had  received. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy  J. 
Bradford  <t  Finney  and  Charles  A,  Taylor,  for  Sheriff  Bell,  appellant 
Perin  &  Smiley,  for  appellees. 

Spoffosd,  J.  We  think  th(f  plaintiffs  in  the  present  case  mistook  their  re- 
medy. 

The  cause  of  action  really  is  the  improper  release  hy  the  Sheriff  of  a  seizure 
made  hy  him  under  the  plaintifi&*  writs. 

The  neglect  to  return  the  writs  on  the  return  day  did  not  operate  any  damage 
to  the  plaintiff,  for  the  SherifE^  long  before  the  return  day,  promptly  notified 
the  plaintiff  of  his  release  of  the  seizure  on  account  of  an  adverse  title  set  up 
to  the  slave  seized,  and  called  upon  both  parties  to  point  out  property  subject 
to  seizure,  which  they  failed  and  revised  to  do. 

In  the  case  of  La/y  v.  Boyce,  8  An.,  622,  it  was  said  that  the  statute  under 
which  (as  reenacted  in  sec.  2  of  the  Act  of  March  15th,  1855,  p.  478)  this  rule 
was  taken  '^  presupposes  that  the  acts  or  omissions  for  which  the  officer  is  held 
liable,  have  been  prejudicial  to  the  plaintiff  in  execution.  It  is  not  to  be  pre- 
sumed that  the  latter  was  prejudiced  by  the  failure  of  the  Sheriff  to  advise  him 
«i»  ike  partieuloT  form  of  a  return^  of  a  fact  which  that  officer  had  previously 
communicated  in  another  form,  in  which  he  is  equally  required  by  law  to  con- 
vey if* 

In  that  case  the  Sheriff  was  released  because  he  had  verbally,  but  seasonably 
notified  tiie  plaintiff  of  all  that  the  return  could  have  apprised  him  of^  although 
the  return  was  not  actually  made  until  long  after  the  return  day. 

Here  it  is  conclusively  shown  that  the  plaintiffs  were  notified  in  time  by  the 
Sheriff  of  all  that  he  did,  and  that  they  have  not  suffered  at  all  from  his  alleged 
lathee  in  not  returning  the  writs  on  or  before  the  return  day,  which  neglect  is 
the  only  basis  of  the  rule,  but  that  the  error  of  the  Sheriff  in  releasing  the 
seizure  of  a  slave  is  the  sole  ground  of  the  damage  suffered. 

We  are  of  opinion  that  the  plaintiffs  should  have  resorted  to  an  ordinary 
action  in  damages,  and  not  to  the  statutable  remedy  by  rule,  which  was  not  in- 
tended for  a  case  of  this  description. 

We  concur  with  the  District  Judge  in  the  opinion  that  the  General  Assembly 
of  1855,  in  reenacting  the  17th  section  of  the  Act  of  7th  April,  1826,  without 
change,  ratified  the  judicial  construction  which  it  had  received. 

And  we  are  fiirthermore  of  the  opinion  that  the  Act  of  March  15th,  1855, 
(p.  25.S,)  in  re<4uiring  officers  who  hiive  made  seizures  under  writs  of./?,  fa.  to 
return  such  writs  on  the  return  day  thereof,  even  though  the  property  is  still 
11 
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La  Bclli       unsold,  does  not  take  away  the  basis  for  that  current  of  decisions  by  whiph  the 
Wervibld.      Sheriff  when  proceeded  against  in  the  summary  mode  invoked  in  this  case,  h&s 
been  allowed  to  excuse  himself  on  showing  conclusively  that  the  delay  in  the 
return  has  worked  no  injury  to  the  complainant 

It  is  ordered,  therefore,  that  the  judgment  of  the  District  Court  be  reversed 
and  the  rule  taken  in  this  case  discharged,  reserving  to  the  plaintiff  their  right 
to  proceed  against  the  Sheriff  and  his  sureties  in  an  ordinary  action ;  it  is 
further  ordered,  that  the  costs  in  both  courts  be  paid  by  the  plaintifiEs  and  ^- 
pellees. 


Adam  Bkatty,  Syndic,  v.  Rose  Clement,  Widow  T^tb. 

Endorsements  of  partial  payments  in  the  handwriting  of  the  holder  of  a  written  obligation,  are  noft 
of  themsdves  sufficient  proof  of  an  interruption  of  prescription.  Thej  will,  however,  when  other 
facts  are  shown  leading  ineyitably  to  the  conclusion  that  the  holder  of  the  obligation  made  the 
endorsements  before  prescription  was  acquired  in  favor  of  the  debtor,  and  against  his  own  interest. 

The  assignee  of  a  banlc  mortgage  which,  by  the  charter,  is  not  alTected  by  a  succession  sale,  has  the 
same  ri^t  as  the  assignor  to  dlscegard  such  sale. 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Assumption,  Cole^  J, 
A.  Beatty,  for  plaintiff.     C.  Belcher  and  A.  Gentile^  for  defendant 

Spofford,  J.  (Buchanan,  J.,  absent)  The  defendant  and  i4>pSlant  cook- 
tends  that  her  plea  of  prescription  should  have  been  sustained. 

Taking  into  view  all  the  circumstances  of  the  case,  we  think  an  interruption 
of  prescription  has  been  satisiactorily  shown. 

Endorsements  of  partial  payments  in  the  handwriting  of  the  holder  of  » 
bond  are  not  of  themselves  sufficient  proof  of  an  interruption.  But  it  is 
proved  here,  not  only  that  the  endorsements  were  in  the  handwriting  of  thft 
creditor,  but  other  iacts  are  shown  leading  inevitably  to  the  conclusion  that  he 
made  them  before  prescription  was  acquired  in  &vor  of  the  debtor,  tempore 
nan  stispeeto^  and  against  his  interests ;  that  these  credits  amount  to  nearly  one 
third  of  the  original  obligation;  that  it  would  have  been  as  easy  for  the  creditor 
to  put  the  bond  in  suit  and  thus  interrupt  prescription,  as  to  place  ialse  credits 
upon  it,  at  the  time  when  the  endorsements  must  have  been  made ;  and,  finally, 
that  the  defendant's  co-debtor  in  solido  recognized  the  payments  as  having  been 
made  at  the  dates  they  purport  to  have  been  by  acknowledging  a  specific  balance 
with  interest  from  the  date  of  tiie  last  payment  to  be  due,  after  the  term  re^* 
quired  for  prescription  had  eli^sed.  See  the  case  of  Beatty,  Syndic^  v.  A.  Tete^ 
9  An.,  181. 

On  the  only  other  point  presented,  we  concur  with  the  District  Judge  in 
thinking  that  the  assignment  of  the  debt  carried  with  it  the  rights  and  pri- 
vileges of  the  assignor,  the  Union  Bank,  and  that  the  land  in  the  hands  of  Mn, 
Jourdan  is  therefore  liable,  notwithstanding  the  succession  sale. 

Judgment  affirmed. 
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Hbnry  Johnson  v.  Robert  R.  Barrow. 

A  eonditloiul  endonement  does  not  bind  the  endorser  if  the  condition  be  not  accomplished. 

APPEAL  from  the  District  Court  of  Terrebonne,  CoU,  J. 
Beatty  <£  Bush,  for  plaintiff  and  appellant     Goode  &  Layeock,  for  defen- 
dant 

Spofford,  J.  This  suit  is  brought  against  the  endorser  of  a  promissory  note 
of  the  following  tenor : 

"DONALDSONVILLE,  80th  Oct,  1861. 
"  One  year  after  date,  I  promise  to  pay  to  the  order  of  Robert  K  Barrow  the 
sum  of  five  hundred  dollars,  for  value  received,  payable  at  the  office  of  the  Re- 
corder, DonaldsonviUe. 

(Signed)  John  Hctson." 

The  endorsement  is  in  these  words : 

"HouMA,  Parish  of  Terrebonne. 
"  I  endorse  the  within  note  for  the  benefit  of  Mrs,  Hutson  in  the  purchase  of 
a  tract  of  land  from  Got.  H.  Johnsan. 

(Signed)  R.  R  Barrow." 

The  defendant  pleaded  that  this  restrictive  endorsement  does  not  bind  him, 
inasmuch  as  the  special  object  for  which  it  was  given  was  never  consummated, 
Mrs.  Hutson  not  having  purchased  a  tract  of  land  from  the  plaintifiT  Johnson. 

There  was  judgment  in  the  defendant's  favor,  and  the  plaintiff  has  appealed. 

It  is  needless  to  recapitulate  any  other  facts  than  that  Mrs.  Hutson  did  not 
buy  a  tract  of  land  from  Henry  Johnson,  nor  contract  to  do  so  in  any  manner 
which  could  bind  her. 

The  condition  with  which  the  defendant  clogged  his  endorsement  of  the  note 
never  having  been  accomplished,  the  plaintiff  has  no  action  against  him. 

The  judgment  is,  therefore,  affirmed  with  costs. 


Robert  R.  Barrow  v.  Valert  Landry. 

Where  a  part  of  the  testimony  taken  In  the  lower  court  Jias  been  lost,  the  case  will  be  remanded  for 
a  new  trial. 

APPEAL  from  the  Fourth  District  Court  for  the  Parish  of  Ascension,  RaU 
liff,  J.     /.  H.  Ilsleyy  for  plaintiff,     d  A.  Johnson,  for  defendant 

Merrick,  C.  J.  Since  the  appeal  was  taken  in  this  case,  a  material  portion 
of  the  evidence  has  been  lost,  as  appears  by  the  certificate  of  the  Clerk  and  his 
return  to  the  writ  of  eertioroH. 

Under  the  authority  of  the  cases  of  Bnnis  v.  Murphy,  11  Rob.  477;  Agricul- 
tural Bank  v.  Alexander,  1  An.,  246,  and  Lyons  v.  Andrews,  5  An.,  602,  the 
cause  must  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  and  that  this  cause  be  remanded  for 
a  new  trial,  and  that  the  costs  of  the  appeal  abide  the  event  of  the  final  decree. 
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City  op  New  Orleans   v.  Ship  Windermere,    Captain    Wilson    and 

Owners. 

The  dutiei  which  the  law  Imposei  on  oommon  carrien  of  passengers  by  water,  in  relation  to  the  treat- 
ment and  accommodation  of  passengers  during  the  voyage,  necessarily  cease  on  the  termination 
of  the  Yoyago.  If,  during  the  voyage,  a  contagious  disease  breaks  out  on  the  vessel,  and  on  her 
arrival  at  port  the  c\ij  aathoriUes  find  it  necessary.  In  order  to  prevent  the  spreading  of  the  in- 
fection, to  have  her  sick  passengers  sent  to  the  hospital  to  be  treated,  the  owners  of  the  vessel 
cannot  be  made  liable  for  the  expenses  Incured  thereby. 

When  the  consignees  of  the  ship  have  paid  the  contribution  imposed  by  the  Statute  as  hospital 
money,  and  the  act  of  introducing  the  passengers  is  not  In  violation  of  any  prohibit«ry  law,  an 
action  for  damages  arising  from  a  quaH  ojiance  will  not  lie. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
/.  Livingston,  for  plaintiff  and  appellant     Durant  &  Homer,  for  defend- 
ants. 

VooRHiES,  J.  This  is  an  action  for  the  recovery  of  $525^  alleged  to  haye  been 
disbursed  by  the  plaintiff  for  the  medical  treatment  of  nineteen  small  pox 
patients,  landed  by  the  ship  Windermere  at  New  Orleans  in  April,  1854,  and 
conveyed  to  Luzenburgh's  hospital,  in  order  to  prevent  the  spreading  of  the  in- 
fection. The  disbursement,  it  is  alleged,  was  "  for  and  on  account  of  the  master 
and  owners  of  the  ship,"  without  any  obligation  on  the  part  of  the  plaintiff  to 
make  the  same ;  but  which  was  done  on  account  of  the  destitute  condition  of 
said  passengers ;  and  that  the  defendants,  having  no  right  to  bring  to  this  port 
and  land  passengers  thus  afflicted  with  a  contagious  disease,  became  liable  to 
pay  all  the  expenses  incurred  thereby. 

The  defendants  pleaded  the  general  issue.  Judgment  w^as  rendered  in  their 
favor  and  the  plaintiff  appealed. 

The  record  shows  that  on  the  voyage  of  the  Windermere  from  Liverpool  to 
New  Orleans,  with  nearly  five  hundred  passengers  on  board,  and  when  off  the 
island  of  Cuba,  the  small  pox  broke  out  and  attacked  indiscriminately  the  pas- 
sengers and  the  crew  ;  that  no  disease  of  any  kind  had  appeared  until  then  on 
the  ship ;  that  the  crew  all  recovered ;  and  that  some  of  the  passengers  were 
still  sick  when  the  ship  reached  New  Orleans,  and  were  cared  for  by  the  city  au- 
thorities. It  is  also  in  proof  that  the  hospital  money,  or  contribution  of  $2  per 
head  under  the  Statute,  was  paid  by  the  consignees  of  the  ship. 

The  law  imposes  certain  duties  on  the  common  carrier  of  passengers  by 
water  in  relation  to  the  treatment,  accommodation,  &c.,  of  the  passengers  dur- 
ing the  voyage.  At  the  end  of  the  voyage,  such  duties  must  necessarily  cease- 
We  are  not  aware  of  any  legal  obligation  on  the  part  of  the  common  carrier  to 
provide  for  the  necessities  of  the  passengers,  however  destitute  may  be  their 
condition  on  the  arrival  of  the  vessel.  Angell  on  the  Law  of  Carriers,  §610  et 
»eq.  The  claim  against  the  defendants  does  not  appear  to  us  to  be  even  founded 
in  good  conscience,  for  they  have  been  compelled  to  pay  a  tax  or  contribution 
for  the  support  of  the  hospital.  We,  therefore,  consider  the  facts  of  this  case 
insufficient  to  constitute  a  quasi  contract  between  the  litigants ;  C.  C.  2272  et 
seq, ;  13  Duranton,  §637.  But  it  is  insisted  that  the  defendants  are  liable  to  the 
plaintiffii  for  damages  arising  from  a  quan  offence.  Articles  1753,  2294,  2296 
and  2296  of  the  Civil  Code  are  relied  upon  by  the  plaintiff  to  maintain  the 
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action.  It  is  not  pretended  or  shown  that  the  act  of  which  the  pluntiff  oom- 
plains  was  in  yiolation  of  any  prohibitory  law  or  municipal  ordinance.  Whether 
the  disease  originated  from  the  cause  attributed  to  the  owners  of  the  ship,  or 
not,  it  appears  to  us  unmaterial,  for  it  cannot  afford  any  legal  ground  of  action 
in  &Tor  of  the  plaintiff  It  suffices  us  to  say  that  the  Acts  of  Congress,  ap- 
proved March  2d,  1819,  and  February  22d,  1847,  afford  abundant  protection  to 
unwary  emigrants  from  the  fii&ud  and  cupidity  of  unprincipled  ship  owners. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 


R.  W.  McRak  V,  PuBvis,   Gladdin  &  Co. 

Ibe  pUtaittff  In  Ml  action  It  not  boond  to  Mt  forth,  and  at  the  tame  time  aeoompany  by  a  spectlto 
denial,  matters  of  defence  which  the  defendant  maj  urge  In  hU  own  behalt 

Ad  Injunction  wffl  not  be  maintained  in  arrest  of  an  execution  on  grounds  that  might  have  been 
pleaded  in  defence  before  Judgment. 

i  PPEAL  fit>m  the  Ninth  District  Court  for  the  Parish  of  Pointe  Couple, 
A.     Cooley  J.     W,  K  Cooky ^  for  plaintiff    A,  FrovoBty,  for  defendants. 

Lea,  J.  The  defendants  obtained  a  judgment  against  the  plaintiff  for 
$4799  05,  with  interest  thereon,  upon  his  endorsement  of  a  protested  draft  of 
which  they  were  the  holders  and  owners.  This  judgment  was  rendered  after 
due  citation  to  the  p]ainti£^  served  personally,  and  after  all  the  delays  and 
iwmalities  of  the  law  had  been  complied  with,  Notice  of  judgment  having  been 
duly  served,  a  writ  of  Jieri  facias  was  issued,  by  virtue  ofwhich  the  plantation 
and  slaves  of  the  plaintiff  in  this  suit  were  seized. 

This  suit  is  brought  for  the  purpose  of  annulling  the  judgment  referred  to  on 
the  following  grounds,  viz: 

That  said  judgment  was  obtained  by  fraud  on  the  part  of  said  PurtUy  Qlad- 
den  A  Co,  in  concealing  and  denying  a  credit  on  said  draft  for  the  sum  of 
$2240  21,  to  which  he  was  entitled,  and  which  the  said  Purvis^  Gladden  S  Co, 
well  knew  to  have  been  paid  on  said  draft,  that  it  was  impossible  for  plaintiff 
to  prove  this  payment  for  the  reason  that  it  had  been  paid  by  the  drawer  of 
the  draft,  a  fact  which  was  unknown  to  plaintiff  until  a  long  time  after  it  was  so 
made.  That  as  soon  as  the  suit  of  PurvU,  Gladden  <t  Co,  was  instituted,  and 
he  perceived  that  no  credit  was  given  on  said  draft  for  said  payment,  he  im- 
mediately employed  counsel  to  defend  said  suit,  and  plead  said  sum  in  diminu- 
tion of  said  claim ;  but  that  althou^  he  knew  that  said  note  was  entitled  to  a 
credit  he  was  ignorant  of  the  precise  sum,  and  that  although  he  used  all  reason- 
able and  legal  diligence  to  ascertain  the  amount  yet  he  was  unable  to  do  so 
unto  after  judgment  had  been  rendered  in  the  case. 

The  petitioner  frirther  avers  that  in  consequence  of  the  prevalence  of  the 
yellow  fever  in  the  parish  of  Pointe  Couple  he  was  compelled  to  leave  the 
State,  and  that  the  defendants  took  advantage  of  his  known  absence  to  procure 
the  oonfirmvtion  of  a  judgment  by  de&ult,  well  knowing  that  the  plaintiff  was 
not  in  the  parish  to  swear  to  the  facts  necessary  to  obtain  the  legal  delay.  That 
not  knowing  the  exact  amount  of  the  credit  to  which  he  was  entitled  he  could 
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MoHab  not  plead  it  as  a  defence  to  the  action  against  him — ^wherefore  he  prays  that  the 
PuBTn.  judgment  rendered  against  him  be  declared  null  and  void,  that  he  be  decreed 
to  be  entitled  to  a  credit  of  $2243  21,  on  the  note ;  and  further,  that  he  recover 
$5000  damages  against  the  defendants  for  obtaining  the  judgment  by  fraud  as 
aforesaid.  He  further  asks  that  the  execution  issued  upon  the  judgment  be 
enjoined,  and  that  the  injunction  be  made  perpetual. 

It  is  evident,  from  a  mere  statement  of  the  case,  that  by  the  plaintiflf's 
own  showing,  he  has  no  offset  whatever  to  set  up  against  the  greater  part  of 
the  judgment,  whicl^fce  seeks  to  annul,  and  against  the  execution,  of  which  he 
has  obtained  an  injunction ;  and,  as  respects  that  portion  against  which  he  pre- 
tends to  have  an  offset,  it  is  evident  that  he  resorted  to  no  such  measures  of 
defence  as  can  be  deemed  in  law  the  exercise  of  a  proper  diligence.  Though 
cited  personally,  and  with  a  full  knowledge  of  the  matters  of  defence  now 
urged  in  support  of  the  injunction,  he  allowed  a  judgment  by  default  to  be  con- 
firmed and  made  final  without  filing  an  answer,  or  interposing  any  other  plea 
or  suggesting  any  right  of  offset  No  application  was  made  for  further  time  to 
file  an  answer,  nor  was  any  affidavit  made  for  a  continuance,  nor  was  any  sug- 
gestion made,  whether  supported  by  affidavit  or  otherwise,  of  an  inability  to 
make  a  proper  defence.  It  appears  to  us  that  to  annul  a  judgment  so  rendered 
upon  grounds  existing  and  known  to  have  existed  before  the  rendition  of  the 
judgment  would  be  offering  a  premium  to  neglect.  The  607th  Article  of  the 
Code  of  Practice  has  no  application  to  such  a  case.  The  judgment  was  obtain- 
ed fairly  and  upon  proper  evidence,  and  not  through  frand  or  mal-practices. 
The  defendants  were  not  bound  to  set  forth,  and  at  the  same  time  accompany- 
by  a  special  denial  matters  of  defence  which  the  plaintiff  in  the  injunction  ne- 
glected to  urge  on  his  own  behalf.  An  injunction  will  not  be  maintained  in 
arrest  of  an  execution,  on  grounds  that  might  have  been  pleaded  in  defence  be- 
fore judgment  8  Ann.  Rep.,  209;  1  Ann.  284:;  8  Ann.  101 ;  6  Ann.  800. 
We  think,  therefore,  that  the  exception  taken  by  the  defendants  should  have 
been  maintained,  and  the  injunction  dissolved  with  damages.  This  view  of  the 
case  makes  it  unnecessary  to  examine  the  questions  of  fact  put  at  issue  by  the 
answer  on  the  merits. 

It  is  ordered  that  the  judgment  appealed  from  be  reversed ;  that  the  prayer 
of  the  plaintiff's  petition  be  rejected ;  that  the  injunction  issued  herein  be  dis- 
solved and  set  aside;  that  the  defendants  recover  of  the  plaintiff  three  per  cent, 
additional  interest  upon  the  amount  of  the  judgment  enjoined,  from  the  date  of 
the  order  of  injunction,  viz:  March  19th,  1856,  until  the  day  of  its  dissolution, 
together  with  $200  special  damages,  and  that  the  costs  of  suit  in  both  courts 
be  paid  by  the  plaintiff  and  appellee — reserving,  however,  to  the  plaintiff  his 
right  to  sue  for  and  recover  from  the  defendants,  in  a  separate  suit,  any  sum  of 
money  to  which  he  is  entitled  in  consequence  of  any  obligation  on  the  part  of 
said  defendants  growing  out  of  the  alleged  facts  in  the  petition  set  forth. 
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City  of  New  Orleans  v.  J.  L.  Imley. 

Where  an  appeal  la  taken  from  an  interlocatonr  order  and  it  neither  appears  that  the  matter  in  dia- 
pate  exceeds  $800,  nor  is  alleged  that  the  order  appealed  from  will  work  an  irreparable  iixjury,  the 
court  wfli  em  qfieio  dismiss  the  appeal,  although  the  appellee  has  not  moved  for  the  dismissal. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
R  C.  La/oiUe  and  O.  Marell,  for  plaintiff    J.  Van  DaUon,  for  defendant 
and  i^pellant 

Merrick,  C.  J.  Although  no  motion  has  been  filed  to  dismiss  the  appeal  in 
this  case,  and  the  counsel  for  the  appellee  cannot  be  heard  on  this  question,  we 
think  the  appeal  should  be  dismissed  ex  officio. 

The  suit  was  commenced  by  a  writ  of  provisional  seizure  under  section  103  of 
the  Act  of  1856,  relative  to  the  city  of  New  Orleans.  The  defendant  having 
taken  a  rule  upon  the  plaintiff  to  show  cause  why  the  writ  of  provisional  sei- 
nire  should  not  be  set  aside,  has  appealed  from  the  order  refusing  to  set  aside 
the  writ  There  is  nothing  to  show  that  the  property  seized  is  worth  $300, 
md  the  defendant  has  not  even  alleged  that  the  order  refusing  to  set  aside  the 
repeal  will  work  him  irreparable  injury.  It  will  be  time  to  consider  the  inter- 
locutory orders  when  the  cause  shall  come  regularly  before  us  on  appeal  from 
1  decree  on  the  merits,  should  such  decree  be  adverse  to  the  defendant  See 
case  of  Flique  y.  JSell&me,  2  Ann.  293. 

It  is,  therefore,  ordered  that  the  appeal  in  this  case  be  dismissed,  without 
prejudice  to  the  rights  of  the  appellant  on  any  subsequent  appeal  from  any  de- 
cree on  the  merits.  And,  it  is  further  ordered  that  the  appellant  pay  the  costs 
of  the  appeal. 


Peter  Klein  v,  Frederick  Wild. 

It  is  the  amount  ine  at  the  institution  of  the  suit  which  constitutes  the  matter  In  dispute,  and  de- 
tenoines  the  right  to  appeal  as  affected  bj  the  amount  invelyed. 

APPEAL  from  the  First  District  Court  of  New  Oricans,  BoherUon,  J. 
J.  J.  Michel^  for  plaintiff     Durant  &  Hornor^  for  defendant 

YooRHiEs,  J.  The  pluries  writ  of  fieri  facias  issued  on  the  judgment  in  this 
case  was  set  aside  on  a  rule  taken  by  the  defendant 

The  plaintiff  is  appellant  from  the  judgment  thereon  rendered. 

The  defendant  and  appellee  claims  the  dismissal  of  the  appeal  on  two  grounds, 
one  of  which  is,  that  the  matter  in  dispute  is  not  within  our  jurisdiction. 

The  writ  calls  for  the  sum  of  $183  17,  as  the  debt,  with  legal  interest  there- 
on fit>m  the  5th  of  May,  1850,  until  paid,  and  $32  20,  as  costs,  making  in  the 
aggregate  a  sum  less  than  $300.  But  it  is  insisted  that  the  additional  costs, 
fiinoe  accrued,  are  sufficient  to  increase  the  sum,  which  forms  the  subject  mat- 
ter in  controversy,  to  an  amount  exceeding  three  hundred  dollars. 

To  determine  the  question  of  jurisdiction,  it  appears  to  us  that  the  proper 
test  is  to  ascertain  whether  an  appeal  lies  from  the  judgment  sought  to  be  car- 
ried into  execution.     We  think  it  is  clear,  under  the  well  settled  rule,  that  an 
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Kuor         appeal  would  not  lie  in  the  present  case.     It  is  the  amount  due  at  the  institu- 

Waii.         tion  of  the  suit  which  constitutes  the  matter  in  dispute.     See  Mcu(m  v.  Ogled^y 

2  An.  793.     Having  no  power  to  revise  the  judgment  of  the  inferior  court  on 

appeal,  we  certainly  have  none  with  matters  merely  incidental  to  its  execution, 

which  are  properly  confined  to  that  tribunal. 

It  is,  therefore,  ordered  that  the  appeal  be  dismissed  at  the  appdlant's  costs. 


John  P.  Todd  t?. -Paton  &  Co. 

Where  no  groand  it  laid  for  an  action  of  nullity,  an  iz^iinctlon  Is  aUowaUe  woif  for  a  payment  al- 
leged to  have  been  made  after  Judgment  rendered. 

Where  a  judgment,  the  execution  of  which  has  been  enjoined,  bears  Interest,  such  additional  interest 
only  can  be  allowed,  under  the  Acts  of  1881  and  1388,  on  dissolving  the  injunction,  as  wDl  make 
the  rate  allowed  equal  to  the  highest  conventional  Interest.  Whatever  else  is  allowed  can  only  be 
in  the  shape  of  damages,  and  the  Interest  is  to  be  allowed  only  upon  the  prinoipal  of  the  debt  en- 
joined. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Oottariy  J. 
T.  A.  BartUtte,  for  plaintiff  and  appellant     Durant  &  HomoTy  for  de- 
fendants. 

Spofford,  J.  The  plaintiff  has  enjoined  and  seeks  to  annul  a  judgment  ob- 
tained against  him  by  the  defendants. 

The  injunction  was  dissolved  with  damages,  upon  exceptions  taken  to  his 
petition. 

There  is  no  ground  laid  for  an  action  of  nullity.  The  plaintiff  does  not  al- 
lege that  he  has  found  the  receipt  to  which  he  alludes.     C.  P.  607. 

The  allegation  as  to  moneys  made  upon  the  original  claim  in  Pennsylvania, 
is  vague,  insufficient,  and  predicated  upon  hearsay. 

The  injunction  is  an  attempt  to  revive  a  controversy  which  was  settled  in  the 
former  action.  Such  a  course  is  inadmissible,  for  litigation  must  have  an  end. 
This  was  a  proper  case  for  the  infliction  of  the  highest  damages,  as  it  is  only 
for  a  payment  alleged  to  have  been  made  after  judgment  rendered,  that  an  in- 
junction is  allowable.     Acts  1855,  p.  324,  sec.  3. 

The  judgment  enjoined  bore  interest  at  the  rate  of  six  per  cent  The  interest 
allowed  upon  the  dissolution  of  the  injunction,  therefore,  should  only  hare 
been  two  per  cent  instead  of  five  per  cent,  as  allowed  by  the  District  Judge. 
Where  a  judgment,  the  execution  of  which  has  been  enjoined,  bears  interest, 
such  additional  interest  only  can  be  allowed,  under  the  Acts  of  1831  and  1833, 
on  dissolving  the  injunction,  as  will  make  the  rate  allowed  equal  to  the  highest 
conventional  interest  Whatever  else  it  may  be  proper  to  allow,  must  be  in  the 
form  of  damages.  See  Maxwell  v.  Mallard  <&  Armistead^  5  Ann.  702 ;  Act 
March  14th,  1855,  sec.  7,  (Sess.  Acts,  p.  325.)  And  the  interest  is  to  be  al- 
lowed only  upon  the  principal  of  the  debt  enjoined,  not  upon  the  aggregate  oi 
principal,  interest  and  costs.     Lizardi  v.  Hardanjoay^  8  Rob.  20. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  amended, 
by  reducing  the  interest  allowed  on  the  dissolution  of  the  injunction  from  fiye 
per  cent  upon  the  total  amount  enjoined,  to  two  per  cent  u]K)n  the  sum  of 
$1,147  16,  and  that  in  all  other  respects  the  said  judgment  be  affirmed ;  the 
costs  of  appeal  to  be  borne  by  the  defendants  and  appellees. 
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Andrew  Stewart  v.  His  Creditors. 


The  receipt  by  a  huebaod  reaiclln^  abmd,  of  money  belonging  to  his  wife,  doee  not  entitle  tbe  wife  13    ~^ 

to  a  legal  mortgage  on  property  acquired  by  the  hueband  in  this  State  after  their  subsequent  re-  107    £60 

moTml  to  it. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
G,  &  C,  E.  Schmidt,  for  Mrs,  Steica/rt,  appellant.     K  R  BennU,  for 
Sjndic,  appellee. 

Lea,  J.  Andrew  St^t^art,  an  insolvent  debtor,  made  a  surrender  of  his  pro- 
perty for  the  benefit  of  his  creditors.  Portions  of  the  property  surrendered 
consisted  of  real  estate  situated  in  the  parishes  of  Orleans  and  Jefferson,  which 
had  been  specially  mortgaged  to  different  creditors. 

In  these  conventional  mortgages  Mrs,  Stewart,  the  wife  of  the  insolvent,  had 
intervened,  and  made  the  usual  renunciation  of  the  legal  mortgage  in  favor  of 
married  women  for  the  reimbursement  of  their  dotal  and  paraphernal  effects. 
The  Syndic,  in  due  course  of  administration,  sold  the  property  surrendered, 
and  the  litigation  now  before  us  arises  out  of  the  contest  for  the  distribution  of 
the  proceeds.  Mrs,  Stewart  is  appellant  from  a  judgment  rejecting  her  claim 
to  be  paid  in  preference  to  the  creditors  by  special  mortgage. 

The  appellant  avers  that  she  was  married  to  Stewart  in  Alabama  in  1845 ; 
that  her  husband  then  resided  at  Tampico,  in  the  Republic  of  Mexico,  to  which 
place  she  went  with  her  husband  immediately  after  her  marriage,  and  where 
she  continued  to  reside  until  their  removal  to  this  State ;  that  her  father  died  in 
1849,  leaving  a  will,  by  which  he  instituted  her  sole  heiress  of  his  estate,  which 
was  composed  of  real  and  personal  property,  amounting  in  value  to  |25,000, 
all  which  was  received  by  her  husband  between  the  years  1849  and  1854,  for 
the  restitution  o(  which  she  avers  that  she  has  by  law  a  legal  mortgage,  not 
only  by  the  laws  of  this  State  but  by  the  laws  of  Mexico,  which  was  the  place 
of  the  intended  matrimonial  domicil  at  the  time  of  her  marriage. 

She  further  avers  that  the  pretended  renunciations  in  favor  of  the  creditors 
by  special  mortgage,  if  any  such  exist,  were  informal  and  illegal,  never  having 
been  read  or  explained  to  her  before  obtaining  her  signature,  or  before  the  fail- 
ure of  her  husband. 

We  think  it  is  established  hy  the  evidence  that  the  appellant  was  married  in 
Alabama,  in  1845,  to  Andrew  Stewart,  w-ho  then  resided  in  Tampico,  to  which 
place  she  and  her  husband  repaired  immediately  after  the  marriage ;  that  the 
father  of  the  appellant  died  in  1840,  leaving  to  her  his  whole  estate,  with  the 
exception  of  certain  specified  legacies ;  that  in  the  same  year  Stewart,  acting 
as  administrator,  sold  the  whole  of  the  property,  real  and  personal,  for  the  sum 
of  $8802,  of  which  he  rendered  an  account  at  the  time.  Subsequently,  on  the 
Uth  April,  1851,  he  rendered  another  account,  showing  a  balance  of  $5068  25 
in  &vor  of  his  wife.  These  proceedings  were  all  conducted  in  Alabama,  where 
the  estate  of  the  father  was  opened. 

It  does  not  appear  from  the  evidence  when  Stewart  and  his  wife  removed  to 

this  State,  but  we  thmk  it  is  satisfiictorily  shown  that  Stewart  did  not  receive 

any  portion  of  the  proceeds  of  the  estate  of  Randall  after  he  removed  to  this 

State.     Under  this  state  of  facts  we  think  but  one  question  is  presented  for  our 

12 
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SwwAET       solution,  yiz:  Does  the  receipt  by  a  husband  residing  abroad,  of  money  belong- 

Crkditom.      ing  to  his  wife,  entitle  her  to  a  legal  mortgage  on  property  acquired  by  him 

after  a  subsequent  removal  to  this  State  ?    If  this  question  is  to  be  answered 

in  the  negative,  it  is  unnecessary  to  inquire  whether  the  renunciations  made  by 

the  appellant  in  favor  of  the  special  mortgagees  are  valid  or  not 

It  is  not  material  to  inquire  what  the  laws  of  Mexico  provide  with  reference 
to  the  rights  of  married  women.  The  laws  of  a  foreign  country  cannot  of 
themselves  confer  any  rights  upon  real  estate  situated  in  Louisiana.  The  rela- 
tions of  parties,  and  the  rights  incident  to  those  relations,  will  be  recognized 
and  enforced  as  being  of  a  binding  character  everywhere,  except  in  cases  where 
their  enforcement  is  disregarded  from  considerations  of  public  policy  or  con- 
venience ;  but  remedial  or  accessory  rights  conferred  merely  by  the  laws  of  a 
foreign  nation  can  have  no  force  or  vitality  within  the  limits  of  any  other  inde- 
pendent sovereignty.  The  question,  therefore,  must  be  examined  with  refer- 
ence exclusively  to  our  own  legislation  on  this  subject 

The  2367th  Article  of  our  Code  provides  that  in  cases  where  it  is  proved  that 
the  husband  has  received  the  amount  of  the  paraphernal  property  alfenated  by 
the  wife,  or  otherwise  disposed  of  the  same  for  his  individual  interest,  the  wife 
shall  have  a  legal  mortgage  on  all  the  property  of  her  husband  for  the  reim- 
bursing of  the  same. 

The  mortgage  exists  independently  of  any  registration,  and  takes  precedence 
of  conventional  and  judicial  mortgages  of  a  subsequent  date,  even  though  the 
latter  may  be  registered  Analogous  provisions  in  the  laws  of  France  have 
divided  the  opinions  of  their  jurists  upon  the  issue  presented  in  this  case. 
Troplong  and  Merlin  concur  in  the  doctrine  that  a  minor  or  married  woman, 
even  though  not  a  resident  of  France,  have,  for  the  security  of  their  rights  as 
such,  a  legal  mortgage  on  the  property  of  their  tutors  or  husbands  situated  in 
France.     See  Troplong  Priv.  et  Hyp.  vol.  1,  p.  247,  also  Merlin,  verbo  Remploi. 

On  the  other  hand,  Duranton  and  others  broadly  announce  the  doctrine  that 
the  laws  of  France  are  made  for  the  protection  of  French  subjects  and  not  for 
foreigners     19  Duranton,  418. 

The  first  named  conunentators  base  their  opinion  upon  the  principle  that  the 
law  which  subjects  property  to  a  tacit  mortgage  is  a  real  statute  and  therefore 
affects  immovable  property,  without  reference  to  the  residence  of  those  who 
seek  to  enforce  those  claims  upon  it  We  certainly  do  not  wish  to  place  our 
dissent  from  this  opinion,  as  applicable  to  property  situated  in  this  State,  upon 
a  recognition  of  the  narrow  and  inhospitable  doctrine  which  appears  to  have 
contracted  the  views  of  the  last  named  commentators.  In  so  doing  we  should 
violate  all  the  precedents  of  our  own  jurisprudence.  Our  laws  are  not  framed 
exclusively  with  reference  to  the  rights  of  our  own  citizens. 

On  the  contrary,  our  reports  are  full  of  decisions  in  which  the  privileges  con- 
ferred by  our  laws  have  been  extended  to  contracts  made  out  of  the  State,  with- 
out distinction  among  creditors,  whether  dependent  upon  the  place  of  the  origin 
of  the  debts  or  the  residence  of  the  creditors.  But  every  law  must  be  con- 
strued, not  only  with  reference  to  the  policy  which  dictated  it,  but  in  connection 
with  similar  legislation  on  the  same  subject  In  imposing  such  an  incumbrance 
upon  real  estate  as  that  which  necessarily  results  from  legal  and  tacit  mort- 
gages, the  Legislature  evidently  contemplated  the  protection  of  a  class  of  persons 
who  were  unable  to  protect  themselves,  and  whom  they  were  therefore  bound 
to  protect.    For  this  reason  they  have  subjected  the  rights  of  their  own  citizens 
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to  incumbrances  which,  though  of  doubtful  policy,  it  cannot  he  supposed  were  Stbwam 
intended  to  operate  in  favor  of  those  whom  it  was  no  part  of  their  duty  to  Cbxdiiom. 
protect 

It  is  the  duty  of  the  State  to  protect  its  own  widows  and  orphans  and  those 
of  its  own  people  who  are  laboring  under  legal  incapacities.  Accordingly,  in 
our  Code,  we  find  a  system  of  legal  mortgages  in  favor  of  married  woman, 
minors,  interdicted  persons  and  even  absentees,  whose  property  is  the  subject  of 
administration  in  this  State;  but  upon  what  principle  of  public  policy,  or  even 
of  common  justice,  could  the  rights  of  mortgage  creditors  in  this  State  be  post- 
poned to  the  claims  of  an  interdicted  person  residing  in  France  upon  the  pro- 
perty of  his  curator  situated  in  this  State,  for  an  indebtedness  growing  out  of 
an  administration  in  that  country?  And  the  case  would  not  be  altered  in 
principle,  even  though  the  curator  should  subsequently  have  removed  to  this 
SUte. 

In  the  language  of  the  decision  in  the  case  of  Pratt  v.  Mis  Creditors^  in  12 
Rob.,  508 :  ^*  We  cannot  adopt  a  conclusion  so  injurious  to  the  rights,  the  inter- 
ests and  the  convenience  of  our  citizens,  unless  it  be  forced  upon  us  by  some 
stem  and  unbending  provision  of  law.^'  But  from  a  review  of  the  various 
Articles  of  the  Code  on  the  subject  of  legal  mortgages,  it  appears  to  us  that 
they  point  conclusively,  not  only  to  the  supposed  residence  in  the  State  of  the 
party  whose  property  is  sought  to  be  subjected  to  their  operation,  but  to  the 
security  of  a  debt  originating  in  the  State.  Thus  provisions  are  made  for  the 
registration  of  these  mortgages,  and  it  is  made  tly  duty  of  tutors,  curators  of 
interdicted  persons,  and  also  of  husbands,  to  make  known  the  existence  of  such 
mortgages,  by  having  them  recorded — a  provision  necessarily  inapplicable  to 
Don-residents. 

The  whole  tenor  of  our  legislation  on  this  subject  appears  to  us  to  repel  the 
idea  that  it  was  in  contemplation  of  the  Legislature  to  extend  the  operation  of 
our  system  of  legal  and  tacit  mortgages  to  cases  where  the  debt  itself  originated 
oat  of  the  State,  at  a  time  when  the  debtor  was  also  a  non-resident  See,  on 
this  point,  the  case  of  Arnold  v.  McBride^  6  An.  703. 

Judgment  affirmed. 


Williams,  Phillips  &  Co  r.  W.  M.  Benton. 

A  witncM,  called  to  testify  to  the  existence  and  contents  of  a  deed,  cannot  be  objected  to  on  the 
groond  that  he  obtained  his  information  as  attorney  of  the  par^  against  whom  he  is  called  to  tes- 
tify, if  the  deed  had  been  intrusted  to  him  after  the  relation  of  attorney  to  the  party  had  ceased. 

Ibc  Ikct  that  the  party  against  whom  evidence  is  offered  of  the  contents  of  a  deed  is  in  possession  of 
the  Instnunent  does  not  authorise  secondary  CTidence  to  prore  the  contents  of  it,  without  first 
glTiDg  blm  an  opportunity  of  producing  the  original. 

APPEAL  from  the  District  Court  of  Carroll,  Fa/rrar,  J. 
Snyder  &  Montgomery^  for  plaintiff.     SJuyrt  &  Farham,  for  defendant  and 
appellant 

Mersick^  G.  J.  A  case  between  these  parties,  on  the  same  obligation,  was 
before  this  court  in  1846.  A  judgment  of  non-suit  was  then  rendered  against 
the  plaintiffs,  the  court  being  of  the  opinion  that  the  action  was  prematurely 
brought 
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WiLUAMB  The  present  is  a  renewal  of  that  action,  and  we  refer  to  the  case  between 

BnrroK.  these  parties  in  10  An.  158  for  a  statement  of  the  facts.  On  the  trial  of  the 
second  case,  in  order  to  prove  the  existence  in  defendants  possession,  and  con- 
tents of  the  transfer  from  Liles  and  Carrieh,  the  patentees  of  the  land,  Louis 
Selby  was  placed  as  a  witness  upon  the  stand  by  the  plaintiffs.  His  testimony 
was  objected  to,  on  the  ground  that  no  notice  had  been  given  the  defendant  to 
produce  the  document,  as  required  by  Article  140  of  the  Code  of  Practice,  and 
moreover,  that  the  witness,  having  obtained  his  information  as  an  attorney  at 
law,  could  not  be  permitted  to  disclose  the  same. 

From  the  imperfect  manner  in  which  the  testimony  of  the  witness  was  taken 
down,  it  is  not  certain  but  the  instrument  was  again  intrusted  to  the  witness 
alter  his  relation  of  attorney  to  the  parties  had  ceased.  If  so,  the  knowledge 
he  then  acquired  is  competent  testimony.     Greenlea^  §  244. 

On  the  other  point,  we  see  no  reason  to  except  this  case  from  the  general 
rules  of  evidence.  In  order  to  recover,  it  was  necessary  to  show  that  the  title 
of  Lilea  and  Ca/rricJc  had  either  been  transferred  or  enured  to  the  benefit  of 
Wilson,  or  the  title  which  he  had  conveyed  the  defendant 

The  hct  that  the  defendant  himself  was  in  possession  of  the  proof  did  not 
justify  the  resort  to  secondary  evidence,  without  giving  him  an  opportunity  of 
producing  the  original.  The  reason  of  the  rule  is,  that  possibly  the  instrument, 
when  produced,  will  be  less  favorable  to  the  plaintiff  than  the  parol  proof  which 
they  may  obtain. 

The  secondary  evidence  of^the  witness  ought  to  have  been  excluded,  unless 
the  plaintiffs  had  been  unable  to  obtain  the  original,  after  having  availed  them- 
selves of  the  means  of  procuring  it  prescribed  by  the  Code  of  Practice. 

As  it  is  probable  that  the  plaintifife  may  be  able  to  establish  their  demand  on 
a  new  trial,  we  will  award  it 

We  cannot  forbear  to  remark  that  the  record  in  this  case,  as  is  too  often  the 
case,  is  made  out  in  a  negligent  and  careless  manner,  which  makes  it  difficult 
to  examine.  The  rights  of  parties  depend  upon  the  care  of  the  Clerk  in  tak- 
ing down  the  testimony  and  in  making  up  the  transcript  of  appeal  in  a  legible 
and  orderly  manner,  and  there  is  no  obvious  excuse  for  a  record  made  out  as 
this  has  been. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded  to  the 
lower  court  for  a  new  trial,  there  to  be  proceeded  in  according  to  law,  and  the 
views  herein  expressed ;  the  plaintiff  to  pay  the  costs  of  the  appeal. 


vi    «2,  City  of  New  Orleans  v.  L.  A.  Pellerin. 

49    68* 

Whore  property  ii  oflTered  for  sale  by  the  Sheriff  under  a  writ  of^.  >b.,  on  a  credit,  and  the  penon 
to  whom  it  is  adiJadlcated  dees  not  olfer  such  sureties  as  the  Sheriff  is  willing  to  accept,  nor  take 
any  proceedings  against  the  Sheriff  to  force  him  to  accept  the  sureties  offered,  the  aAJndlcation 
does  not  of  itself  confer  a  title.  The  regular  course  for  the  Sheriff  in  such  a  case  is  to  offcr  the 
property  again  for  sale  Immediately  un«er  the  same  writ,  but  if  it  is  afterwards  regularly  sold  by 
the  Sheriff  under  the  seisure  of  another  creditor,  the  purchaser  acquires  a  valid  title. 

APPEAL  from  the  Fifth  District  Coui-t  of  New  Orleans,  Augmtin,  J. 
G.  <t  C.  E.  Schmidt^  for  plaintiff  in  rule  and  appellant.     M.  M.  Cohen,  for 
appellees. 
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Spofford,  J.  On  the  l»th  of  January,  1866,  the  Sheriff  of  the  parish  of  Nbw  Obli^hs. 
Orleans,  acting  under  a  writ  of^.  /a.,  issued  in  the  above  entitled  case,  ad-  Psllbw. 
judicated  certain  real  estate  to  Henry  Pellerin^  for  the  sum  of  $17,500,  for 
which  the  purchaser  was  to  give  his  twelve  months^  bond,  with  good  security. 
But  the  purchaser  was  not  put  in  possession.  The  back  taxes  were  not  paid 
by  him,  nor  was  the  only  security  offered  by  him  accepted  by  the  Sheriff. 
The  writ  was  returned  on  the  19th  of  March,  1856,  with  a  statement  that  this 
sale  was  not  complied  with. 

On  the  22d  of  March,  1866,  the  same  property,  having  meanwhile  continued 
in  the  Sheriff's  possession  under  various  seizures,  was  adjudicated,  with  another 
lot^  to  J.  A,  BareUi,  for  17,000  cash,  he  having  caused  it  to  be  seized  and  re- 
gularly advertised  under  an  order  of  seizure  and  sale  issued  in  his  &vor  upon 
an  act  importing  confession  of  judgment  and  containing  the  pact  de  non  ali^- 
tunndo. 

Henry  Pellerin  has  taken  a  rule  on  the  Sheriff  to  show  cause  why  he 
should  not  make  him  a  deed  of  sale  in  conformity  with  the  adjudication  of  the 
19th  of  January.     The  rule  was  filed  on  the  3d  of  May. 

The  rule  was  properly  dismissed  under  the  evidence.  The  purchaser  haa 
Dever  complied  with  his  duty  by  offering  good  security.  He  took  no  rule  on 
the  Sheriff  to  show  cause  why  the  security  he  did  offer  should  not  be  accepted. 
The  testimony  in  this  proceeding  satisfied  us,  as  it  did  the  District  Judge,  that 
tiie  Sheriff  acted  discreetly  in  declining  to  accept  the  only  persons  tendered  as 
security  by  the  bidder. 

The  regular  course  for  the  Sheriff  to  havje  taken,  would  have  been  to  offer  the 
property  again  for  sale  immediately  under  the  same  writ 

"  If  the  person  to  whom  the  property  has  been  adjudged  shall  refuse  to  pay 
the  Sheriff  the  price  of  the  adjudication,  or  to  offer  the  proper  euretiea  when 
the  sale  has  been  made  on  credit,  the  Sheriff  shall  expose  to  sale  anew  the  thing 
seized  and  adjudge  it  to  another  person."  C.  P.  689.  JLa^on  v.  Smithy  8  La. 
475. 

But  the  neglect  of  the  Sheriff  to  proceed  to  an  immediate  resale  of  the  pro- 
perty under  the  same  writ,  cannot  be  complained  of  by  the  purchaser,  who 
has  never  complied  with  his  bid  by  a  tender  of  such  security  as  the  law  exacts. 
If  he  could  demand  a  deed  under  these  circumstances,  he  would  get  property 
without  paying  the  price.  It  is  now  too  late  for  him  to  offer  any  new  security, 
which,  however,  he  does  not  appear  to  have  offered.  He  rests  his  case  upon 
the  assumption  that  the  adjudication  made  him  absolute  owner  of  the  property. 
Meanwhile,  he  having  no  deed,  the  property  has  been  sold  under  a  judgment 
against  the  recorded  owner  to  Barelli^  who  has  been  notified  of  this  rule,  and 
who  is  in  possession  under  a  title  valid  upon  its  face,  and  unassisted  by  any 
direct  proceeding^. 

The  original  owner,  and  the  judgment  creditor  under  whose  execution  the 
abjudication  was  made  to  Henry  Pellerin^  are  no  parties  to  this  proceeding. 
The  plaintiff  in  the  rule,  being  a  mere  bidder  who  &iled  to  comply  with  his 
bid,  is  without  interest  to  attack  the  title  of  BareUi,  or  the  proceedings  under 
which  he  acquired  the  title. 

Judgment  affirmed. 
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John  P.  Mason,   Executor,    r.   W.  E.   Hall,   Executor,    and   Wil- 

LUMs,  Sheriff. 

The  piinciplee  settled  in  the  case  of  the  same  ptaintlff  against  JR  B.  .FtiUer,  ante  p.  46,  as  to  the 
power  of  Clerks  of  Court  In  the  country  to  grant  orders  of  sale,  are  affirmed. 

APPEAL  from  the  District  Court  of  Tensas,  Snyder,  J. 
Thomas  P.  Farrar,  for  plaintiff  and  appellant     Sta4!y  <fc  ^mrrofe,  for 
defendants. 

Spofford,  J.  This  case  resembles  in  many  of  its  features  that  of  the  same 
plaintiff  against  Ezra  JR  Fuller  and  George  W.  Williams,  Sheriff  just  de- 
cided. 

The  injunction,  however,  in  that  case  was  dissolved  upon  an  exception  taken 
to  the  bond,  and  in  this,  upon  an  answer  to  the  merits. 

But  we  find  the  order  here  enjoined  to  be  even  more  distinctly  an  order  of 
seizure  and  sale  improperly  issued  by  the  Clerk,  than  that  granted  in  the  for- 
mer case. 

The  order  here  is  as  follows :  **  Having  read  and  examined  the  within  petition 
and  the  note  annexed,  and  the  document  therein  referred  to,  the  said  note  hay- 
ing been  duly  acknowledged  by  John  P.  Mason,  testamentary  executor  of  Rod- 
ney C.  King,  deceased,  it  is  ordered  that  said  note  for  $7,000,  with  eight  per 
cent  intereist  thereon  till  paid,  since  the  4th  day  of  January,  1854,  be  and  the 
same  is  hereby  ranked  as  a  just  claim  against  the  succession  of  the  said  Bodr- 
ney  C.  King  ;  and,  it  is  further  ordered  that  the  tract  of  land  described  in  the 
foregoing  petition,  together  with  the  buildings  and  improvements,  fiurming  uten- 
sils and  ungathered  crops,  be  sold  according  to  law,  for  cash,  to  satisfy  said 
debt  and  the  cost  of  this  proceeding." 

(Signed)  "Julius  Aroni,  Clerk." 

For  the  reasons  given  in  the  case  of  the  same  plaintiff  against  Fuller,  it  was 
not  competent  for  the  Clerk  of  the  District  Court  of  Tensas  to  render  such  a 
judgment  as  this.  That  it  is  a  judgment,  we  have  the  concurring  opinions  of 
the  district  Judge  who  dissolved  the  present  injunction  "  with  ten  per  cent, 
damages  on  the  amount  enjoined,  viz,  seven  thousand  dollars,"  and  of  the 
counsel  for  the  defendants  and  appellees  who,  in  this  court,  have  prayed  us  to 
amend  the  judgment  appealed  from  by  awarding  "  twenty  per  cent  damages 
on  $7,000,  the  amount  enjoined." 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  that  the  injunction  sued  out  herein  be  reinstated 
and  made  perpetual ;  the  plaintiff  to  recover  costs  in  both  courts. 
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Succession  of  Andreas  Anderson. 

Bie  flinetlons  of  an  executor  are  at  an  end  when  a  Judgment  has  been  rendered  on  his  final  account 
and  no  appeal  b  taken  from  It. 

When  the  final  account  of  the  executors  had  been  opposed  by  the  residuary  legatees  and  the  pro- 
duction of  their  bank  book  demanded,  the  Judgment  rendered  on  such  opposition  being  unappealed 
from,  is  ret  judieaia,  and  may  be  pleaded  as  a  bar  to  a  sul>sequent  claim  against  them  for  20  per 
cent,  per  annum  interest,  as  the  penalty  under  the  statute  for  foiling  to  deposit  the  money  of  the 
estoteinbank. 

Interest  cannot  be  claimed  distinctly  Irom  the  principal ;  the  law  makes  no  distinction  between  in- 
terest claimed  as  damages  and  Interest  as  in  other  cases ;  the  Interest  should  have  been  claimed 
on  the  trial  of  the  opposition. 

APPEAL  firom  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G,  &  C.  E,  Schmidt,  for  the  legatees,  appellants.     Whitaker,  for  exe- 
cutors. 

TooRHiBS,  J.  AmbroM  Lar^ear,  as  agent  of  the  residuary  legatees  of  the 
late  Andreas  Andenon^  is  appellant  from  a  judgment  discharging  a  rule  taken 
by  him,  on  the  24th  of  April,  1856,  on  the  testamentary  executors,  to  hold 
them  liable  for  the  payment  of  interest  at  the  rate  of  20  per  cent  per  annum 
on  all  the  sums  collected  by  them  for  the  succession  and  which  they  had  fitiled 
to  deposit  in  bank. 

The  plea  of  r«  judicata,  one  of  the  grounds  relied  on  by  the  executors,  is, 
in  our  judgment,  a  conclusive  bar  to  the  appellants'  right  of  action. 

In  May,  1855,  the  residuary  legatees  were  recognized  as  such  under  a  judg. 
ment  of  the  court  below,  and  ordered  to  he  put  in  possession  of  the  succession 
in  due  course  of  administration.  On  the  10th  of  November  following,  a  final 
account  was  filed  by  the  executors  and  opposed  on  several  grounds  by  the 
agent,  who  also  required  their  bank  book  duly  liquidated  to  be  exhibited,  so  as 
to  ascertain  if  they  had  complied  with  the  requirements  of  the  law,  and  if  not, 
to  pay  the  penalty  imposed  for  such  neglect  There  was  evidence  taken  upon 
this  point  The  account  thus  rendered  was,  afi:er  having  been  modified  in  some 
respects  as  prayed  for,  duly  homologated  on  the  19th  of  January,  1856,  by  a 
judgment  of  the  court  below,  in  which  it  was  also  ordered  that  Lamfear  should 
be  put  in  possession  of  the  property  and  rights  of  the  residuary  legatees  in  the 
estate.  No  appeal  appears  to  have  been  taken  from  this  judgment  We  must 
presume  that  the  agent  has  been  put  in  possession  of  the  property  thus  adjudi- 
cated in  &vor  of  his  principals.  The  functions  of  the  executors  were  therefore 
at  an  end ;  and  the  right  to  enforce  the  penalty  under  the  statute  for  a  failure 
to  make  such  deposit,  even  had  it  existed,  also  ceased. 

In  the  Succession  of  Mann,  4  An.,  28,  it  was  settled  that  interest  could  not 
be  recovered  distinctly  from  the  principal,  the  law  making  no  distinction  be- 
tween interest  claimed  as  damages,  as  in  the  present  case,  and  interest  as  in 
other  cases.  For  interest  ex  mora  is  in  all  cases  a  measure  of  damages.  It  is, 
therefore,  clear  that  the  appellant  is  not  entitled  to  a  recovery  on  the  rule ;  that 
he  should  have  insisted  on  the  right  of  his  principals  to  interest  on  the  trial  of 
his  opposition  to  the  account  The  facts  in  the  Succemon  of  Pasquier,  11  An., 
279,  on  which  the  appellant  also  relies,  are  materially  different  from  those  in 
the  present  casa     The  tule  in  that  case  was  not  cumulated  with  the  provisional 
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ScocBBtoif  or 

AHDBR90H. 


account  which  was  passed  upon ;  consequently,  the  plea  of  re»  judicata  could 
not  avail  the  party  who,  besides,  continued  in  office. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  affirmed 
whh  coste. 


Leopold  Bujac,  Agent,  v.  Pierre  Loste  et  al. 

The  ftdminlatrator  of  a  Baceeastoti}  as  respects  debts  due  to  himself  by  the  deceased,  to  upon  the 

same  fbotlng  as  the  other  creditors. 
The  homologation  of  the  account  and  tableau  of  distribution  must  be  held  eonclusire  upon  the  heirs 

of  the  deceased  as  well  as  upon  all  other  persons. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,,  J. 
J.  J,  Michel^  for  plaintiff.     P.  8,  Biron^  for  defendants. 
Merrick,  G.  J.     This  case  presents  two  questions  for  our  consideration,  viz : 
1st  Whether  the  homologation  (after  the  usual  notices)  of  an  administrator's 
account  and  tableau  of  distribution  wherein  he  has  placed  himself  as  a  creditor 
of  the  deceased,  is  binding  upon  the  absent  heirs  in  the  absence  of  citation  to 
the  attorney  of  the  absent  heirs  or  the  heirs  themselves  ? 

^d.  Whether  the  administrator  is  bound  to  cause  the  houses  belonging  to  the 
succession  to  be  insured  ? 

I.  We  see  no  reason  to  exclude  the  administrator  from  the  benefit  of  Articles 
1057  and  1172  of  the  Civil  Code,  as  it  respects  debts  due  him  by  the  deceased. 
He  is  so  fiir  as  such  debts  are  concerned  a  creditor.  Now,  as  the  law  accords 
to  the  creditor  the  right  to  administer,  in  preference  to  certain  other  persons,  it 
is  not  to  be  supposed  that  it  was  intended  by  the  law-giver  to  place  him,  as  it 
respects  his  claims  against  the  deceased,  in  a  worse  condition  than  other  per- 
sons.    1039,  1114. 

We  think  that  the  homologation  of  the  account  and  tableau  of  distribution 
must  be  held  conclusive  upon  the  heirs  as  well  as  upon  all  others.  The  authori- 
ties cited  iire,  as  we  conceive,  in  no  manner  in  conflict  with  the  view  here  taken. 

II.  On  the  second  point,  we  are  not  prepared  to  assert  that  there  may  not 
arise  cases  in  which  it  would  be  the  duty  of  the  administrator  to  insure  portions 
of  the  property  of  a  succession. 

The  property  destroyed  by  fire  (the  ground  of  complaint  in  this  case)  was  a 
dwelling  house  at  that  time  in  the  city  of  Lafayette,  in  the  parish  of  Jefferson. 
It  was  a  rough  building,  made  of  plank  from  flatboats,  and  not  worth  more  than 
three  hundred  dollars.  It  is  not  shown  that  the  building  was  in  an  exposed 
situation,  or  if  exposed,  that  it  was  customary  to  insure  in  that  neighborhood, 
and  that  the  insurance  could  have  been  obtained  at  a  reasonable  rate.  We  do 
not  think  sufficient  cause  has  been  shown  to  throw  the  loss  upon  the  adminis- 
trator. 

As  the  lower  court  decided  the  case  in  conformity  with  our  views  on  these 
questions,  the  Judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed. 
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ScccEssioN  OF  Ann  Waters,  Widow  Zacharie.  L}?  .^ 


Tbe  heir  who  has  permttted  thirty  yean  to  elapse  without  having  done  any  act  showing  an  intention 
to  accept  the  succession  Is  barred  by  prescription  from  any  rights  as  heir.    C.  G.  10S8. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
J.  W.  Duncan  and  C.  B.  Singleton^  for  opponent  and  appellant    George 
Bustis,  for  appellee. 

Mebrick,  C.  J.  Article  1023  of  the  Civil  Code  is  in  these  words :  "The 
fiu^ulty  of  accepting  or  renouncing  an  inheritance  becomes  barred  by  the  lapse 
of  time  required  for  the  longest  prescription  of  the  rights  to  real  estate."  The 
French  text  of  the  Article  and  Article  789  of  the  Napoleon  Code  are  identical. 

The  French  commentators  are  much  divided  as  to  the  meaning  of  the  Article, 
80  much  so  that  Marcade,  after  examining  the  opinions  of  Delaporte,  Malville, 
Vazeille,  Duranton  and  Malpel,  says  that  of  the  other  authors  who  have  taken 
part  in  the  controversy,  their  systems  may  be  reduced  to  three.  He  however 
adds  his  own,  making  a  fourth.  The  interpretation  of  the  article  in  question 
is  forced  upon  us  by  the  issues  in  this  case,  and  we  thus  perceive  at  the  outset 
that  the  French  authorities  with  so  much  discord  among  them  can  furnish  but 
little  assistance  in  the  present  inquiry. 

Did  the  Article  read  simply,  the  faculty  of  accepting  an  inheritance  becomes 
barred  by  the  lapse  of  time  required  for  the  longest  prescription  of  the  rights 
to  real  estate,  it  would  present  no  difficulty,  and  we  could  have  no  hesitation 
in  concluding  that  the  heir  who  should  suffer  thirty  years  to  elapse  without 
evincing  his  intention  to  accept  a  succession  then  opened  would  lose  his  right 
of  accepting,  and  the  inheritance  could  not  be  claimed  by  him  into  whose  hands 
soever  it  might  have  gone. 

The  prescription,  however,  purports  to  be  a  bar  not  only  to  the  faculty  of 
accepting  but  also  that  of  renouncing.  Now  if  a  party  who  has  not  accepted 
the  succession  within  the  thirty  years  cannot  afterwards  accept  it,  it  would 
seem  that  he  had  effectually  renounced  the  succession.  Therefore,  the  diffi- 
culty of  the  interpretation  arises  in  our  endeavour  to  ascertain  whether  the 
legislature  may  not  have  intended  something  more  by  the  limitation  of  the 
period  in  which  the  heir  may  renounce.  But  if  the  Article  is  to  be  taken 
literally  then  he  who  is  called  to  the  succession,  being  seized  thereof  of  right 
cannot  renounce  after  thirty  years,  he  is  therefore  unconditional  heir,  but  not 
having  accepted  the  succession  he  has  also  lost  the  faculty  of  accepting  it,  and, 
therefore,  at  the  same  time  he  is  not  heir—which  is  absurd. 

Some  writers,  however,  endeavor  to  reconcile  even  this  difficulty  by  suppos- 
ing that  the  person  called  to  the  succession  must  be  considered  as  heir  as  it 
respects  the  creditors,  for  he  cannot  renounce ;  and  that  he  is  not  heir  as  it 
respects  those  in  possession,  for  he  cannot  accept  But  this  violates  one  of  our 
rules  of  interpretation,  because  it  distinguishes  where  the  lawgiver  does  not 
distinguish,  and  it  violates  the  equitable  maxim :  Qui  sentit  onu»  eommodum 
debet  eentire. 

Marcade,  who  from  his  late  position  and  the  force  of  his  reasoning,  has  re- 
cently exercised  a  great  influence  upon  the  jurisprudence  of  France,  and  whose 
arguments  have  not  been  without  weight  on  many  questions  on  this  side  of  the 
13 
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S^y^wTOs^of  Atlantic,  deserves  to  be  quoted  on  this  question,  ho  says  vol.  3  103,  "Pour 
nous,  ces  interpretations  multipliecs  et  si  contradictoires  nous  ont  toujours 
etonne,  et  le  vrai  sens  de  TArticle  nous  a  toujours  paru  facile.  L' Article,  en 
effet,  declare  que  le  succcssible,  apres  trente  ans,  depuis  Touverture  de  la  suc- 
cession, aura  perdu  definitivement  la  faculte  (V accepter  ou  (k  repudier,  c'est-a- 
dire  le  droit  de  choisir  entre  Tacceptation  et  larenonciation  :  ensorte  que,  apr^s 
CO  d61ai,  il  ne  pent  plus  opter  et  sa  position  est  irrevocablement  arretee.  Et 
quelle  est  cette  position  ?  rien  de  plus  simple  ce  nous  semble.  Par  le  fait  meme 
de  la  mort  du  defunt,  le  succcssible  s'cst  trouve  revetu  de  titre  d'h^ritier,  il  a 
6t6  saisi  de  la  succession :  seulement  il  avait  le  choix  ou  de  rendre  cette  position 
irrevocable  par  une  acceptation,  ou  de  s'en  depouiller  par  une  renonciation. 
Or,  la  loi  dit  qu'apres  trente  ans  de  silence,  il  n'a  plus  ce  choix  :  done  il  reste 
alors  in  statu  qvo^  c'est-a-dire  qu'il  demeure  heritier  sans  qu'il  lui  soit  desor- 
mais  possible  de  renoncer." 

This  interpretation,  which  appeared  so  easy  {facile)  to  Mr.  Marcade,  seems 
to  us  full  of  difficulty  when  applied  to  the  Code  of  our  own  State.  For,  if  the 
Article  only  means  that  by  the  silence  .during  the  thirty  years  the  person  called 
to  the  succession  has  lost  the  right  to  renounce,  and  has  become  absolutely 
fixed  as  heir ;  the  other  portion  of  the  Article  concerning  the  feculty  of  accept- 
ing, as  Mr.  Zacharie  justly  observes,  is  obliterated. 

Again,  it  is  not  to  be  supposed  that  the  legislature,  if  that  were  its  intention, 
would  have  expressed  its  meaning  so  obscurely  or  would  have  placed  so  pro- 
minently in  the  sentence  the  words  "  the  faculty  of  accepting,"  and  which  in 
the  context  would  strike  almost  every  reader  as  the  most  prominent  and  there- 
fore the  principle  object  of  the  Article  of  the  Code  in  question,  and  he  would  find, 
moreover,  on  reflection  that  the  heir  who  neglected  to  bring  his  action  to  re- 
vindicate a  succession  was  barred  by  the  lapse  of  thirty  years ;  C  C.  3512. 
That  the  heir  who  suffered  his  co-heirs  to  enjoy  the  succession  separately  for 
thirty  years  was  also  precluded  fron  his  action  of  partition,  C.  C.  1228,  and  he 
might  well  suppose  that  the  legislature  intended  the  like  provision  in  regard 
to  the  acceptance  of  a  succession,  which  can  hardly  be  distinguished  from  these 
two  prescriptions. 

It  seems,  therefore,  much  more  reasonable  to  give  effect  to  what  appears  to 
us  the  principal  object  of  the  Article  1023  than  to  annul  it  altogether,  and  cany 
into  eflTect  that  which  appears  only  to  be  secondary,  and  certainly  occupies  only 
a  second  place  in  the  sentence. 

It  is  true  that  Art  1007  of  the  Code  declares  that  he  who  is  called  to  the 
succession,  being  seized  thereof  in  right,  is  considered  the  heir  as  long  as  he  does 
not  manifest  the  will  to  divest  himself  of  that  right  by  renouncing  the  succes- 
sion." The  seizin  here  spoken  of  is  only  by  relation  to  the  acceptance.  If 
the  heir  accepts,  he  is  considered  as  always  having  been  heir ;  if  he  renounces, 
he  is  considered  as  never  having  been  heir,  C.  C.  981.  Moreover,  during  the 
period  in  which  the  heir  neither  accepts  nor  renounces  the  succession,  it  is  sub- 
ject to  prescription  in  favor  of  thu-d  persons,  and  to  all  lawful  acts  done  with 
the  administrator  or  curator,  (C.  C.  1024,  3492 ;  2  An.  468,)  consequences 
which  are  inconsistent  with  a  real  seizin. 

"VVe,  therefore,  conclude  that  the  legislature  intended  to  declare  in  one  part 
of  the  Article,  that  if  he  who  is  called  to  an  inheritance  is  silent  for  thirty 
years,  and  does  no  act,  evincing  his  acceptance  of  the  succession,  he  is  barred 
by  prescription.     We  do  not  find  it  necessary  to  put  any  construction  upon 
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the  second  portion  of  the  Article.     It  will  be  in  time  to  consider  the  difficulties    Awwebskw  <» 

WHTItt8t 

presented  by  it  whenever  the  case  arises  in  which  their  explanation,  if  possible, 
is  required. 

The  facts  to  which  the  foregoing  conclusion  applies  arc  the  following :  Jtfr*. 
Ann  Waters,  widow  ZaeJuirie,  died  previous  to  the  19th  day  of  September, 
1822,  leaving  several  children  and  a  last  will  and  testament,  in  which  she  ap- 
pointed James  W.  Zaeharie,  her  son,  and  Richard  Bel/,  her  son-in-law,  ex- 
ecutors. The  will  was  admitted  to  probate,  and  letters  of  executorship  issued 
OD  the  24th,  and  the  executors  qualified  by  taking  the  prescribed  oath  on  the 
25th  of  September  of  the  same  year,  1822.  Louisa  Caroline  Adelina  Zacharie, 
one  of  her  daughters,  was  married  to  the  present  opponent  By  that  marriage 
there  was  issue,  one  child.  Mrs,  Shields  died  on  the  9th  day  of  October,  1828, 
and  her  child,  on  the  9th  day  of  March,  1824,  just  five  months  afterwards.  By 
the  death  of  his  wife  and  child,  as  heir  to  his  child,  he  acquired  the  right  by 
transmission  to  his  wife^s  interest  in  her  mother's  estate.  That  estate  the  ex- 
ecutors represented  as  insolvent  The  opponent  contends  that  it  was  solvent 
The  difference  arises  from  the  respective  constructions  which  the  two  parties 
put  upon  the  sale  of  the  plantation  and  slaves.  The  one  party  contending  that, 
in  addition  to  the  price  bid  ($100,000)  the  purchaser  bound  himself  to  pay 
certain  outstanding  mortgages,  amounting  to  $72,000,  the  other  party  denying 
the  justness  of  this  conclusion- 

The  present  proceedings  were  commenced  by  the  opponent  on  the  11th  day 
of  May,  1854,  it  being  the  first  act  on  the  part  of  the  opponent,  so  far  as  we 
can  learn  from  the  record,  showing  an  intention  to  accept  the  succession  of  his 
child,  his  wife  and  of  her  mother.  A  period  of  more  than  thirty  years  had 
therefore  elapsed  between  the  time  opponent  was  called  to  the  successions  of  his 
child,  wife  and  mother-in-law,  and  the  commencement  of  this  suit  We  are, 
therefore,  not  embarrassed  with  the  one  year  in  which  the  seizin  of  the  ex- 
ecutors continued,  to  wit:  fi*om  the  25th  day  of  September,  1822,  to  the  25th 
day  of  September,  1823,  nor  the  five  months  during  which  the  child  might  be 
supposed  to  have  been  a  minor.  It  may,  however,  be  proper  to  remark  that 
the  will  contained  no  clause  continuing  the  powers  of  the  executors,  and  that, 
therefore,  under  the  Code  of  1 808,  they  had  no  power  longer  to  represent  the 
succession  ;  Old  Code  244,  Art  160 ;  4  M.  II.  JUO,  009  ;  1  N.  S.  243  ;  16  L.R. 
344.  Their  acts  after  that  period  must  bo  viewed  as  those  of  ne^otlorum  ges- 
tares. 

If  the  construction  which  we  have  placed  upon  Article  1023  of  the  Civil  Code 
is  correct,  it  must  follow  that  Theodore  >s'/i />/</.-<,  by  his  silence  and  inaction 
for  more  than  thirty  years,  is  luirred  fnun  the  prosecution  of  this  suit 

The  question  standing  at  the  threshold  <»f  our  inquiries  being  thus  decided 
adversely  to  the  pretensions  of  the  opponent,  it  is  idle  to  pursue  our  investiga- 
tions further. 

The  judgment  dismissing  the  opposition  is  affirmed. 

Spofford,  J.,  concurring.  The  equivocal  phraseology  of  Article  789  of  the 
Najjoleon  Code,  which  lias  so  long  puzzled  and  divided  the  French  commenta- 
tors, was  unfortunately  perpetuated  in  our  imitative  codes. 

We  have  to  determine  not  what  was  meant  in  France,  but  what  wtus  the  un- 
derstanding of  the  Louisiana  Legisluture.  In  the  seurch  for  that  understand- 
injr,  we  should  look  at  all  the  Icjjjislation  u[)(>n  the  same  subject,  since  an  anibi- 
gnoas  phrase  in  one  Article  may  sometimes  bo  made  clear  by  reference  to  an- 
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BoocnuoK  o»  other  Article  in  connection  with  it.  Especially  if  our  lawgivers,  while  upon  the 
general  subject,  have  added  anything  to  that  which  they  borrowed  from  the 
French  Code,  such  additions  may  disclose  what  was  their  understanding  of  the 
doubtful  Article ;  and  what  they  meant  is  to  us  the  law. 

"  The  faculty  of  accepting  or  renouncing  an  inheritance,  becomes  barred  by 
the  lapse  of  time  required  for  the  longest  prescription  of  the  rights  to  real  es- 
estates."     C.  C.  1023. 

The  ingenious  theory  of  Marcade  and  some  others,  upon  the  construction  of 
this  Article  is,  that  it  creates  no  prescription  against  the  faculty  to  accept,  nor 
yet  against  the  faculty  to  renounce  per  se  ;  but  that  the  faculty  of  choosing 
between  an  acceptance  and  a  renunciation  alone,  is  barred  by  the  lapse  of  thir- 
ty years ;  so  that  if  the  heritable  person  holds  his  peace  and  makes  no  choice 
during  that  term,  he  becomes  irrevocably  and  unconditionally  heir  by  the  ope- 
ration of  law. 

But  the  Legislature  which  adopted  our  Civil  Code  in  its  present  form,  gave 
unmistakable  evidence  of  an  intention  on  their  part  to  organize  a  prescription 
against  the  rig?it  of  accepting  an  inheritance,  and  not  merely  against  an  option 
between  acceptance  and  renunciation.  They  originated  and  added  to  the  Old 
Code  two  clauses  in  Article  1014,  the  last  of  which  declares  :  "  H  on  the  con- 
trary, the  heir  has  only  refused  to  accept  and  has  not  renounced,  [i.  e,  has  neg- 
lected to  avail  himself  of  this  right  of  choice]  he  can  claim  the  surplus  [alluded 
to  in  the  preceding  clause]  on  accepting- the  succession,  provided  his  right  of 
ACCEPTANCE  he  Tiot  prescribed  against^ 

Here  is  a  legislative  recognition  of  the  existence  of  a  special  prescription 
against  the  right  of  acceptance.  Where  is  the  terra  of  that  prescription  to  be 
found,  if  not  in  Article  1023  ? 

A  similar  argument  might  perhaps  have  been  deduced  from  an  expression  in 
Article  790  of  the  Napoleon  Code,  which  was  adopted  into  both  of  our  Codes, 
and  is  thus  translated  in  the  first  clause  of  Article  1024  of  the  Code  of  1825  r 
*^  So  long  as  the  prescription  of  the  right  of  a^ccepting  is  not  acquired  against 
the  heirs  who  have  renounced^  they  have  the  faculty  still  to  accept  the  inheri- 
tance, if  it  has  not  been  accepted  by  other  heirs,  without  prejudice,  however; 
to  rights  which  may  have  been  acquired  by  third  persons  upon  the  property  of 
the  succession,  either  by  prescription  or  by  lawful  acts  done  with  the  adminis- 
trator or  curator  of  the  vacant  estate." 

Marcadd  sought  to  avoid  the  difficulty  which  this  Article  doubtless  suggested 
to  his  analytic  mind,  by  treating  it  as  if  it  established  an  exceptional  prescrip- 
tion against  the  right  of  accepting  only  on  the  part  of  an  heir  who  hadrenounced  ; 
but  this  led  him  into  what  appears  to  me  to  be  the  greatest  difficulty  of  haying 
to  supply  by  analogy,  a  special  term  for  a  prescription  against  the  right  of  ac- 
cepting^ which,  according  to  his  view,  was  nowhere  regulated  by  the  law  ma- 
ker, and  only  existed  as  against  one  who  had  renounced.  "  Ce  reiion^anty  dit 
notre  Article,  pourra  accepter  encore,  '  tant  que  la  prescription  du  droit  d' ac- 
cepter n'est  pas  acquise '  contre  lui.  Quel  est  le  delai  de  cette  prescription  ? 
La  hi  ne  le  dit  pas  explicitement ;  mais  il  parait  evident  que  notre  Article  doit 
s^expliquer  par  TArticle  precedent,  et  que  le  d6lai  de  trente  ans  depuis  Touver- 
ture  de  la  succession,  qui  ^teint  le  choix  entre  Tacceptation  et  la  repudiation, 
est  aussi  celui  qui  eteiut  le  droit  d*accepter  organise  par  notre  Jispositimi.*^ 
8   Marcade,  288. 
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But  here  again  our  legislators,  both  in  the  Codes  of  1808  and  of  1825,  have  **^^5^iJS.**' 
added  to  the  provisions  of  the  Code  to  which  they  were  so  much  indebted  an 
original  clause,  which  shows  that  they  thought  something  more  than  an  option 
was  barred  by  the  Article  under  discussion.  They  went  on  to  declare,  that 
"in  like  manner,  so  long  as  the  prescription  of  renunciation  is  not  detennined 
the  heir  may  still  renounce,  provided  he  has  made  no  act  to  make  himself  lia- 
ble as  heir." 

Our  lawgivers  then  have  placed  in  antithesis,  "  the  prescription  of  the  right 
of  accepting''  and  "  the  prescription  of  renunciation."  Is  it  possible  that  this 
could  have  meant  that  there  was  no  prescription  against  either  faculty,  but  on- 
ly a  prescription  against  a  choice  between  the  tw^o  ? 

But  it  is  said  that  if  the  right  of  acceptance  is  barred  by  thirty  yeani,  it  was 
mmeccssary  to  say  any  thing  about  the  faculty  of  renunciation.  This  argu- 
ment would  be  unanswerable  to  my  mind,  if  all  the  other  interpretations  pro- 
posed to  be  put  upon  Articles  1023,  did  not,  umlerour  Oode^  involve  analogous 
or  still  graver  objections. 

The  rule  that  some  effect  should  be  given  to  all  the  words  of  the  law,  is 
qualified  by  the  condition  that  it  l>e  possible.  If  lawgivers  sometimes  nod,  if 
they  occasionally  add  an  idle  word  to  their  statutes  it  is  no  more  than  the 
great  masters  of  human  wisdom  in  all  departments  of  letters  have  done  before 
them. 

It  is  true  that,  where  the  right  of  accepting  an  inheritance  is  barred,  the 
fitculty  of  renunciation  falls  with  it,  as  there  is  nothing  left  for  the  heir  to  re- 
nounce. 

I  think  the  Legislature  of  Louisiana  intended  in  Article  1023,  to  fix  a  term 
of  prescription  against  the  right  of  acceptance,  and  to  intimate  the  conse- 
quence of  its  lapse  without  an  acceptance  ;  that  consequence,  I  think,  is  that 
the  sftccessible  becomes  a  stranger  to  the  succession. 

The  executors  and  unconditional  heirs  have  an  interest  to  plead  this  excep- 
tion against  the  pretended  heir,  who  opposes  their  account. 

I,  therefore,  concur  in  the  decree. 

Argument  of  counsel  for  opponent  and  appellant,  on  an  application  for  a  re- 
hearing : 

With  your  honor's  indulgence,  we  propose,  in  the  following  pages,  to  elabor- 
ate some  of  the  points  made  in  our  application  for  a  re-hearing. 

I.  The  question  which  first  commands  our  attention  is,  what  is  the  true  in- 
terpretation of  Article  1023  of  the  Civil  Code  ? 

A  strictly  literal  interpretation  of  this  Article,  that  would  give  effect  to  every 
part  of  it,  is  impossible.  The  true  meaning  lies  below  the  surface,  but  can 
easily  be  brought  to  view  by  the  aid  of  other  provisions  of  our  Code  relating  to 
the  same  subject  matter. 

It  is  declared  in  general  terms  in  Articles  934,  935,  936,  937  and  following, 
that  "  the  succession  is  acquired  by  the  lawful  heir,  who  is  called  to  the  in- 
heritance immediately  after  the  death  of  the  deceased  person  to  whom  he  suc- 
ceeds," see  also  0.  C.  234,  Art  122,  124;  and  "that  this  right  is  acquired  by 
the  heir  by  the  operation  of  law  alone,  before  he  has  taken  any  steps  to  put 
himself  in  possession  or  has  expressed  any  will  to  accept  ?" 

This  rule  refers  to  testamentary  as  well  as  to  legal  heirs  but  not  to  particular 
legatees.     Art  984. 

We  are  not  to  understand,  fi-om  these  provisions,  that  the  heir  who  is  called 
to  the  inheritance  acquires  it  by  mere  operation  of  law,  independant  of  any  act 
of  his  own,  immediately  after  the  death  of  the  deceased  person  to  whom  he  suc- 
ceeds, in  every  instance.  Other  provisions  of  the  Code  place  limitations  on 
th&%,  which  must  not  be  disregarded 
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Suoonarai  ov  For  example,  irregnhir  heirs  "})efore  being  put  into  possession  of  the  estate 
^'*™'*"  left  to  them  are  not  considered  as  having  succeeded  to  the  deceased  from  the 
instant  of  his  death."     Art  94r4r. 

Again,  the  universal  legatee  by  the  death  of  the  testator  is  seized  in  full 
right  of  the  succession,  independent  of  any  acts  of  his  own,  in  default  of  heirs 
to  whom  a  portion  of  the  testator's  property  is  reserved  by  law.  Art.  16U2, 
(see  French  text.)  But  when  there  are  forced  heirs  living  at  the  decease  of 
the  testator  the  succession  is  not  acquired  by  the  universal  legatee  immediately 
on  the  death  of  the  testator,  but  on  the  contrary,  the  forced  heirs  are  seized 
of  right  by  his  death.     Art.  1600 ;  see  also  O.  C.  234,  Art  122,  126. 

Tlie  rule,  that  the  heir  is  seized  by  mere  operation  of  law,  independent  of  any 
act  of  his  own,  immediately  on  the  death  of  the  person  to  whom  he  succeeds, 
we  find,  is  subject  to  the  following  modifications  and  exceptions : 

1.  Those  heirs  to  whom  a  certain  portion  of  the  property  is  reserved  by  law 
are  seized  of  right  immediately  on  the  death  of  their  ancestor. 

2.  The  universal  legatee  is  also  seized  of  right,  immediately  on  the  death  of 
the  testator,  unless  there  are  forced  heirs  living  who  have  not  been  legally  dis- 
inherited, (Art  1617,)  in  which  case  the  seizin  only  vests  in  him  after  he  has 
complied  with  the  rerjuisites  of  Art  1600. 

3.  The  other  regular  heirs  (not  forced)  arc  seized  of  right,  immediately  on 
the  death  of  their  ancestor,  provided  there  are  no  forced  heirs  or  a  universal 
legatee  ;  Art  1600,  1602,  1605.     In  which  event  they  are  not. 

4.  The  legatee  under  a  universal  title  is  seized  of  right,  immediately  on  the 
death  of  the  testator,  only  in  default  of  regular  heirs  (either  forced  or  not)  and 
a  universal  legatee.    Art.  1605. 

5.  Irregular  heirs  are  never  seized  of  right  by  the  death  of  the  person  to 
whose  succession  they  are  called;  they  are  permitted  to  take  possession  only  by 
the  order  of  court     Art  025,  043. 

If  we  keep  these  distinctions  in  view  we  will  experience  no  difficulty  in  ar- 
riving at  the  true  meaning  of  Article  1023. 

Article  1007  provides  that,  "  he  who  is  called  to  the  succession,  being  seized 
thereof  in  right,  is  considered  the  heir  as  long  as  he  does  not  manifest  the  will 
to  divest  himself  of  that  right  by  renouncing  the  succession." 

That  is  to  say,  whenever  the  law  vests  the  seizin  in  the  person  called  to  the 
succession :  it  also  invests  him  with  the  quality  of  heir ;  and  tliat  quality  he  can 
only  divest  himself  of  by  renouncing  the  succession  in  the  manner  prescribed 
by  Art  1010.     So  long,  therefore,  as  the  seizin  last«  the  heirship  continues. 

Article  1023  provides  that,  '*the  faculty  of  accepting  or  renouncing  an  in- 
heritance becomes  barred  by  the  lapse  of  time  required  for  the  longest  pre- 
scription of  the  rights  of  real  estate."  Now,  what  is  the  arcvptance  of  an 
inheritance  ?  It  is  nothing  more  than  the  assumption  of  the  quality  of  heir, 
while  the  renfinciatioa  of  an  inheritance  is  simply  the  disavowal  or  rejection 
of  that  quality.  It  is,  therefore,  the  right  of  a^ssuniing  tlie  (luality  of  heir  that 
is  lost  when  the  faculty  of  accepting  is  barreii,  and  the  right  of  disavowing  or 
disclaiming  it  that  is  lost  when  the  faculty  of  renouncing  is  barred  by  pre- 
scription. Now,  Article  1023  means  simply  tliL*?:  Whenever  an  acceptance  is 
necessary  to  invest  a  person  with  the  quality  of  heir  it  must  be  made  within 
thirty  years  from  the  time  he  is  called  to  the  succession,  or  the  faculty  is  lost. 
And,  on  the  other  hand,  whenever  a  renunciation  is  necessary  to  divest  the 
person  called  to  the  succession  of  the  quality  of  heir  it  must  be  made  within 
thirty  years  from  the  time  that  quality  is  imputed  to  him,  or  the  faculty  of 
making  it  is  lost 

Now,  we  have  already  seen  that  whenever  the  person  called  to  the  succes- 
sion is  seized  thereof  in  right,  and  in  this  case  only,  he  is  invested  with  the 
quality  of  heir  by  mere  operation  of  law,  independent  of  any  act  of  his  own, 
and  is  coasidered  heir  so  long  as  the  sezin  lasts.  In  this  case,  therefore,  ac- 
ceptance Ls  not  necessary  to  invest  him  with  the  (Quality  of  heir,  and  he,  there- 
fore, does  not  lose  his  right  to  the  inheritance  by  the  lapse  of  thirty  years. 
But,  on  the  other  hand,  ina.smuch  as  the  law,  in  this  case,  imputes  to  him  the 
<jualityof  heir,  he  must,  if  hewishes  to  divest  himself  of  that  quality,  do  it  with- 
hi  the  period  limited,  or  he  loses  the  faculty  of  so  doing  and  becomes  heir 
irrevocably. 
•  Our  construction  of  this  Article  may  be  stated  as  follows: 

1.  Whenever  an  acceptance  is  necessary  it  must  be  made  within  the  time 
limited,  or  the  faculty  is  lost. 
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It  IS  only  necessary  when  the  person  called  to  the  succession  is  not  seized    Srowwuw  o» 
thereof  in  right,  and  is  not  consequently  invested  with  the  quality  of  heir  by 
mere  operation  of  law. 

2.  Whenever  a  person  is  invested  with  the  quality  of  heir  by  operation  of 
law,  he  can  only  divest  himself  of  it  by  a  renunciation  made  within  the  time 
limited. 

The  practical  effect  of  this  construction  is  as  follows : 

The  forced  heir  loses  the  faculty  of  recouncing  by  the  lapse  of  thirty  years. 

So  also  does  the  universal  legatee  if  there  are  no  forced  heirs.  If  there  are 
forced  heirs,  however,  it  is  the  Siculty  of  accepting,  which  he  loses  by  the  lapse 
of  that  period. 

Regular  heirs  (not  forced)  lose  the  faculty  of  accepting  by  the  lapse  of  that 
period  when  they  are  forced  heirs  or  a  universal  legatee  who  have  renounced  ; 
but  if  there  are  neither  forced  heirs  or  universal  legatee,  he  loses  the  faculty  of 
renunciation. 

The  legatee  under  a  universal  title,  when  there  are  forced  heirs,  a  universal 
legatee  or  other  regular  heirs,  loses  the  faculty  of  accepting  by  the  lapse  of 
thirty  years ;  when  there  are  neither,  it  is  the  faculty  of  renunciation  he  loses. 

The  irregular  heir  loses  the  faculty  of  acceptance  by  the  lapse  of  that  pe- 
riod. 

This  construction  of  Article  1023  is  supported  by  the  following  considera- 
tions: 

1.  Without  violating  any  rule  of  interpretation,  and  by  adhering  almost  to 
the  letter,  it  gives  effect  to  every  part  of  the  Article.  And,  in  this  respect,  it 
has  the  advantage  of  your  Honors'  construction,  which  virtually  eliminates  one 
entire  clause — a  mode  of  interpretation  only  to  be  resorted  to  as  the  surgeon 
resorts  to  the  knife  in  the  last  extremity.  Every  rule  of  construction  should  be 
consulted  before  the  Judge  assumes  the  functions  of  a  legislator. 

2.  It  is  consistent  with,  and  gives  effect  to  other  provisions  of  the  Code  re- 
lating to  the  same  subject  matter,  in  which  respect  your  Honors'  construction 
is  again  defective. 

For  example :  Article  1024  provides  that  "  So  long  as  the  prescription  of  the 
right  of  accepting  is  not  acquired  against  the  heirs  who  have  renounced,  they 
have  the  faculty  still  to  accept  the  inheritance,  if  it  has  not  been  accepted  by 
other  heirs,  without  prejudice  however  to  rights  which  may  have  been  acquired 
by  third  persons  upon  the  property  of  the  succession,  either  by  prescription  or 
lawful  acts  done  with  the  administrator  or  curator  of  the  vacant  estate." 

'*  In  like  manner,  so  long  as  the  prescription  of  renunciation  is  not  deter- 
mined, the  heir  may  still  renounce,  provided  he  has  done  no  act  to  make  him- 
self liable  as  heir.'' 

It  is  the  last  clause  of  this  Article  which  cannot  be  reconciled  with  the  views 
which  your  Honors  have  expressed  Mr.  Justice  Spofford  treats  the  clause, 
"feculty  of  renouncing,"  in  Article  1023,  as  surplusage.  A  vice  from  which, 
mifortunately,  our  legislation  is  not  free.  Article  1023  is  copied  from  the 
French  Code,  and  is,  in  fact,  but  a  literal  translation  of  Article  789.  Now,  ad- 
mitting the  possibility  that  the  author  of  the  French  Code  inadvertently  insert- 
ed the  clause  refered  to,  and  that  the  compilers  of  our  Code  copied  the  error 
without  detecting  it,  this  however  does  not  account  for  the  presence  of  this 
clause,  or  a  similar  one,  in  the  last  paragraph  of  Article  1024,  which  paragraph 
is  not  found  in  the  French  Code.  If  it  crept  into  Article  1023  by  error,  it  is 
not  likely  that  our  Legislature  would  have  taken  especial  pains  to  perpetuate 
it  by  reproducing  it  in  the  subsequent  Article,  by  the  insertion  of  a  paragraph 
for  that  very  purpose.  It  Ls  evident  that  our  Legislature,  by  thus  adding  to  the 
legislation  of  the  French  Code,  intended  to  provide  for  certain  cases  which  they 
foresaw  might  arise  under  our  Code.     *        •    *  ♦  ♦  * 

But  we  contend  that  the  Legislature  intended  to  fix  a  term  of  prescription 
against  the  faculty  of  renouncing  also ;  and  if  it  has  not  made  its  intention 
sufficiently  clear  by  Article  1023,  we  cannot  fail  to  discern  it  in  the  subsequent 
Article ;  and  the  construction  which  we  have  put  on  Article  1023  is  consistent 
with  this  intention. 

The  law,  as  we  have  seen,  invests  certain  persons  with  the  quality  of  heir, 
independent  of  any  act  of  their  own,  and  if  they  suffer  a  certain  period  to  elapse 
without  divesting  themselves  of  that  quality,  by  a  renunciation  of  the  succes- 
sion, they  lose  the  feculty  of  so  doing ;  but  they  may  renounce  at  any  time 
previous  to  the  expiration  of  that  period ;  or  in  the  language  of  Article  1024, 
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ScccEmioK  or  **  so  long  as  the  prescription  of  renunciation  is  not  determined,  the  heir  mBj 
ATiCBs.  g^m  renounce,  provided  he  has  done  no  act  to  mak^  himself  IMle  as  heirJ*^ — 
Can  the  meaning  of  this  Article  be  mistaken  ?  Does  it  not  clearly  refer  to  a 
class  of  persons  who,  without  having  accepted  the  succession  or  having  inter- 
meddled with  it  in  any  way,  are  nevertheless  considered  heirs  so  far,  that  unless 
they  divest  themselves  of  that  quality  within  a  certain  period  by  renimciatiop, 
lose  the  faculty  of  doing  so  thereafter,  and  become  irrevocably  liable  as  heir  ? 
It  does  not  refer  to  the  heir  who  has  expressly  accepted :  for  after  an  accep- 
tance there  can  be  no  renunciation.  It  does  not  refer  to  the  person  who  has 
made  himself  liable  as  heir,  by  a  tacit  acceptance,  for  he  is  expressly  excepted 
by  the  Article.  It  must,  therefore,  refer  to  the  person  who  has  remained  silent, 
who  has  abstained  from  the  succession.  But  unless  the  seizin  of  the  inherit- 
ance is  vested  in  this  person,  unless  he  is  considered  heir  independent  of  any 
act  of  his  own,  what  has  he  to  renounce  ? — what  does  ho  lose  if  the  faculty  of 
renunciation  is  barred  V — and  what  are  the  consequences  to  him  ? 

3.  His  Honor,  the  Chief  Justice,  remarks  that  "the  seizin  spoken  of  in  Ar- 
ticle 1007  of  the  Code,  is  only  by  relation  to  the  acceptance.  If  the  heir  accepts, 
he  is  considered  as  always  having  been  heir :  if  he  renounces,  he  is  considered 
as  never  having  been  heir.''     C.  C.,  U81, 

Your  Honor  does  not,  we  conceive,  intend  to  say  that  there  is  no  seizin  until 
after  acceptance ;  but  rather,  that  the  seizin  is  given  in  expectation  of  a  future 
acceptance,  and  is  not  real.  This  opinion  we  respectfully  submit  is  erroneous. 
The  seizin  spoken  of  in  Article  1007  is  an  independent  fact  It  has  no  relation 
whatever  to  the  acceptance  or  any  other  act  of  the  heir.  It  vests  in  him  by 
mere  operation  of  law,  and  he  cannot  prevent  it  C.  C,  935.  It  continues  in 
him,  without  any  acceptance,  until  he  has  renounced  the  inheritance.  Article 
1007.  It  qualities  him  to  do  certain  acts  and  to  transmit  rights,  which  he  could 
not  do  were  it  not  a  real  seizin.  Arts.  93(5,  937,  938  and  939.  And  it  is  in 
con.sequence  of  the  very  fact  of  this  seizin  being  vested  in  him  by  mere  opera- 
tion of  law,  independent  of  any  act  of  his,  immediately  on  the  death  of  his 
ancestor,  that  his  acceptance,  when  made,  takes  effect  from  the  day  of  the 
opening  of  the  succession.     Domat  C.  L.,  VoL  2,  Art  2477,  Cushing's  edition. 

It  is  the  divesture  of  the  seizin  which  takes  place  by  relation.  That  is  to 
say,  the  heir  who  renounces  is  considered  as  never  having  been  invested  with 
it  Thus  the  Code,  Art  940  says :  "  If  the  heir  accepts,  he  is  considered  as 
having  succeeded  to  the  deceased  from  the  moment  of  his  death."  But  he  is 
considered  so  before  he  accepts,  and  even  if  he  never  accepts,  provided  he  does 
not  renounce.  Art  938  says :  "  The  heir  is  considered  as  having  succeeded  to 
the  deceased  from  the  instant  of  his  death."  So  that  his  acceptance  does  not 
alter  his  relations  in  the  slightest  deirree  towards  the  siict^ession ;  nor  does  it 
invest  him  with  a  single  right  which  was  not  already  invested  in  him  by  opera- 
tion of  law  ;  it  simply  takes  away  from  him  the  right  of  renouncing.  But  if 
he  rejects  the  succession,  says  Art  IHJO,  he  is  considered  ju«  never  having  re- 
ceived it,  which  very  distinctly  implies  that  up  to  the  time  when  this  renuncia- 
tion is  made,  he  is  considered  as  having  received  it  The  seizin,  therefore,  of 
the  heir  is  no  way  alfected  b}*^  his  acceptance,  though  it  is  by  his  reniniciation. 

But  admitting  your  honors'  view  to  be  correct,  are  we  to  understand  that  no 
distinction  is  to  be  made  between  the  heirs  in  whom  the  seizin  of  the  succes- 
sion is  vested  by  operation  of  law,  and  those  who  can  only  acquire  it  by  some 
act  of  their  own,  in  the  application  of  the  provisions  of  Article  1023,  simply 
because  that  seizin  is  by  relation  to  the  acceptance  V  It  is  difficult  to  discover 
by  what  process  of  reasoning  such  a  conclusion  is  detluccd  from  the  premises. 
Whether  this  seizin  is  by  re  ation  or  not,  it  produces  important  legal  effects. 
See  Arts.  93(i,  937,  938  and  939,  and  the  person  in  whom  it  is  vested  is  consid- 
ered heir  so  long  as  it  continues ;  and  he  can  only  divest  himself  of  it  by  a  re- 
nunciation, by  public  act  His  renunciation  is  never  presumed.  C.  C.  1007, 
1010.  Hen<^  in  applying  Art.  1023,  we  must  distinguish,  unless  we  disregard 
all  rules  of  interpretation,  between  those  persons  who  are  already  seized  of  the 
inheritance,  who  are  invested  with  the  (quality  of  heir  without  an  acceptance, 
and  those  w^ho  are  not  The  distinction  between  them  is  too  well  defined  to  be 
overlooked,  and  it  has  been  too  studiously  observed  by  the  Legislature  to  l>e 
disregarded  by  the  Judge.  There  is  not  a  principle  contained  in  the  Code, 
which  the  Legislature  has  been  more  anxious  to  impress  upon  us,  than  that 
respecting  the  seizin  of  the  heir.  It  is  first  enunciated  in  Art  934 ;  it  is  re- 
peated in  Arts.  935,  936,  937,  938,  939,  940,  943,  1007,  1600,  1602  and  1617. 
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And  as  if  the  Legislature  intended  to  provide  against  the  possibility  of  its  being    Bcoobssiok  ow 
overlooked,  in  the  application  of  the  provisions  contained  in  the  section  respect-        wamm. 
ing  the  renunciation  of  successions,  (in  which  section  Art.  1023  occurs,)  it  has 
been  placed  at  the  very  beginning  of  that  section.     Art.  1007. 

4.  Again,  your  honor  remarks,  *'  moreover,  during  the  period  in  which  the  heir 
neither  accepts  nor  renounces  the  succession,  it  is  subject  to  prescription  in  fa- 
vor of  third  persons,  and  to  all  lawful  acts  done  witli  the  administrator.  C.  C. 
1024,  3492.  2  Ann.  408.  Consequences  which  are  inconsistent  with  a  real 
seizin."  If  your  honor  means  by  re  tl  seizin^  actual  or  corporeal  possession, 
these  consequences  are  certainly  inconsistent  with  it ;  but  in  this  case,  would 
the  heir  who  has  accepted  without  having  obtained  the  corporeal  possession  of 
the  effects  of  the  succession,  be  in  any  better  position  than  the  succession  was 
previous  to  his  acceptance  ?  Although  the  consequences  mentioned  by  your 
honor  are  inconsistent  with  the  corporeal  possession  of  the  effects  of  the  suc- 
cession, they  are  nevertheless  entirely  consistent  with  the  seizin  which  the  law 
vests  in  the  heir,  and  do  not  in  any  manner  derogate  from  its  real  character. 

Seizin  is  either  in  fucty  or  in  laic.  The  seizin  of  the  heir  is  a  seizin  in  law. 
That  of  the  actual  possessor  is  a  seizin  in  fact  I  need  not  say  that,  while  one 
person  is  seized  in  law,  another  may  be  seized  in  fact — for  these  are  the  very 
conditions  necessary  to  the  existence  of  prescription. 

The  prescription  mentioned  in  the  Articles  of  the  Code,  referred  to  by  your 
honor,  is  the  ordinary  prescription,  by  which  property  is  acquired  and  debts 
discharged. 

**  The  prescription  by  which  property  is  acquired,  is  a  right  by  which  a  mere 
possessor  acquires  the  property  of  a  thing  which  he  possesses,  by  the  continu- 
ance of  his  possession  during  the  time  fixed  by  law.^^     C.  C.  8421. 

"  Prescription  runs  against  all  persons,  unless  they  are  included  in  some  ex- 
ception estoblished  by  law."     C.  C.  3487. 

Now  Articles  1024  and  3492  simply  mean,  that  when  a  third  person  has  ac- 
quired the  actual  possession  of  any  of  the  effects  of  a  succession,  he  can  pre- 
scribe for  them  notwithstanding  the  succession  has  not  been  accepted,  or  is 
vacant  That  is  to  say,  vacant  estates,  and  successions  which  have  not  been 
accepted,  are  no  exception  to  the  general  rule  laid  down  in  the  Article  cited,  to 
wit,  3487.  Prescription  runs  against  them,  as  it  runs  against  every  person  not 
included  in  some  exception  established  by  law. 

To  say,  therefore,  that  the  seizin  of  the  heir  who  has  not  accepted  is  hot 
real,  because  third  persons  may  acquire  rights  by  prescription  against  the  suc- 
cession, during  the  period  it  remains  unaccepted,  is  to  say  that  the  seizin  of 
the  owner  of  a  thing  in  the  actual  possession  of  a  third  person  is  never  real, 
because  that  person  may  prescribe  for  it,  or  that  the  seizin  of  the  heir  who 
has  accepted  is  not  real,  because  the  actual  possession  of  some  of  the  effects  of 
the  succession  may  be  in  a  third  person. 

The  seizin  of  the  heir  is  a  seizin  in  law,  until  he  has  obtained  actual  posses- 
sion of  the  effects  of  the  succession.  But  it  is  nevertheless  a  real  seizin  ;  and 
its  nature  is  in  no  respect  changed  by  a  simple  acceptance  ;  in  other  words,  it 
continues  a  seizin  in  law,  notwithstanding  an  acceptance,  until  he  takes  actual 
possession  of  the  estate. 

It  is  probably  in  view  of  the  fact  that  the  right  of  possession  which  the  de- 
ceased had  continues  in  the  person  of  the  heir,  as  if  there  had  been  no  inter- 
ruption, and  independent  of  the  fact  of  possession,  (C.  C.  036,)  that  the  law- 
giver included  successions  which  have  not  been  accepted,  or  which  are  vacant, 
within  the  operation  of  Article  3487;  because  it  would  seem  unjust  that  pre- 
scription should  run  against  these  estates,  unless  in  contemplation  of  law  there 
was  some  person  in  existence  whose  interest  and  right  it  is,  to  look  after  and 
protect  them.  Now  this  right  it  gives  to  the  heir  in  whom  the  seizin  is  vest- 
ed, before  any  acceptance  on  his  part     Art  989. 

6.  Again,  your  honor  remarks,  ''  that  if  Article  1023  only  means  that  by  si- 
lence during  thirty  years,  the  person  called  to  the  succession  has  lost  the  right 
to  renounce,  and  has  absolutely  become  fixe^  as  heir,  the  other  portion  of  the 
Article  is  obliterated."  This  is  the  interpretation  commented  upon  by  Duran- 
ton,  voL  6,  sec.  488. 

The  construction  we  propound  is  not  liable  to  the  objection  urged,  for  it  jsrives 
full  effect  to  every  part  of  the  Article,  and  almost,  in  accordance  with  the  very 
letter,  supplying  nothing  but  what  is  necessarily  implied. 

14 
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fioocoMM  Of  Whenever  it  is  necessary  in  order  to  invest  the  person  called  to  the  succes- 
WAtBS.  gion  with  the  quality  of  heir,  that  he  should  accept,  he  must  do  so  within 
thirty  years,  or  he  loses  the  faculty  of  doing  so.  Whenever,  on  the  other  hand, 
the  law  invests  him  with  that  quality,  then  if  he  wishes  to  divest  himself  of  it, 
he  must  do  so  by  renouncing  the  inheritance  before  the  lapse  of  thirty  years, 
or  he  loses  the  faculty  of  so  doing. 

Your  honor  further  says,  that  it  appears  to  be  the  principle  object  of  Art 
1023,  to  fix  a  term  of  prescription  against  the  acceptance  of  an  inheritance. 
Now  the  argument  in  favor  of  this  view,  which  is  based  principally  on  the  cir- 
cumstance that  the  term  acceptance  holds  a  more  prominent  position  in  the  Ar- 
ticle than  that  of  renunciation,  (because  it  comes  before  it,)  Ls  scarcely  conclu- 
sive ;  nor  does  it  derive  much  support  from  the  (what  your  honor  seems  to  re- 
gard) analogous  provisions  of  Arts.  3512  and  1228.  That  the  Legislature  in- 
tended to  fix  the  term  of  prescription  against  the  right  of  acceptance,  cannot 
be  doubted ;  but  it  is  equally  true  (if  an  intention  can  be  clearly  expressed  in 
words)  that  it  intended  also  to  fix  a  term  of  prescription  against  the  right  of 
renunciation ;  and  any  construction  of  Art.  1023  which  does  not  give  eftect  to 
this  intention,  must  be  radically  wrong. 

6.  Again,  Mr.  Justice  Spoffbrd  says :  "  But  the  Legislature  which  adopted 
our  Code,  in  its  present  form,  gave  unmistakable  evidence  of  an  intention  to 
organize  a  prescription  against  the  right  of  accepting  an  inheritance,  and  not 
merely  against  an  option  between  acceptance  and  renunciation.  They  originated 
and  add^  to  the  Old  Code  two  clauses  in  Art.  1014,  the  last  of  which  declares: 
*If;  on  the  contrary,  the  heir  has  only  refused  to  accept,  (t.  e.  has  neglected  to 
avail  himself  of  the  right  of  choice,)  and  has  not  renounced,  he  can  claim  the 
surplus,  on  accepting  the  succession,  provided  his  right  of  acceptance  be  not 
prescribed  against'  Here  is  a  legislative  recognition  of  the  existence  of  a  spe- 
cial plea  of  prescription  against  the  right  of  acceptance.  Where  is  the  term 
to  be  found,  if  not  in  Art.  1023  ?  As  we  have  already  said,  this  cannot  be  de- 
nied. But  is  it  necessary,  in  order  to  give  eifect  to  Art  1014,  to  mutilate  Art 
1023  ?  Or,  in  other  words,  is  the  prescription  of  the  faculty  of  acceptance 
irreconcilable  with  that  of  renunciation  ?  We  have,  we  conceive,  shown  that  it 
is  not  And  there  is  nothing  in  Art.  1014  which  is  not  entirely  consistent  with 
our  views.  The  heir  who  has  simply  refused  to  accept,  may  claim  the  surplus 
on  accepting  the  succession,  provided  his  right  of  acceptance  (if  he  is  one  of 
those  against  whom  the  prescription  of  acceptance  runs)  be  not  prescribed 
against 

IL  Theodore  Shields  has  tacitly  accepted  the  succession  of  Mr$.  T^harie^ 
by  suffering  judgment  to  be  given  against  him,  in  the  capacity  of  heir,  without 
claiming  the  benefit  of  inventory,  or  renouncing  the  succession.     C.  C.  994. 

On  the  6th  July,  1831,  /.  T,  Pemherton  instituted  suit  against  Latania 
Irwin  and  others,  on  two  promissory  notes,  for  the  sum  of  $10,000  each,  being 
the  two  notes  given  by  Irioin  to  Pemherton^  when  he  purchased  the  plantation 
from  Pemherton.  Mrs.  Irwin  called  the  heirs  of  Mrs.  Zacluirie  in  warranty, 
alleging  them  to  be  liable  for  the  amount  of  said  notes,  on  account  of  her  as- 
sumption of  them,  when  she  purchased  the  plantation  from  Irwin, 

Pernberton  also  instituted  suit  against  the  heii*s  of  Mrs.  Za/'harie  on  these 
notes,  and  the  two  cases  were  consolidated.  In  both  of  these  suits  the  liability 
of  Theodore  ShiehU  as  an  heir  is  alleged  both  by  the  plaintiff  and  his  co-defen- 
dants, and  judgment  against  him  is  prayed  for,  as  well  as  the  appointment  of  a 
curator  ad  hoc. 

On  the  16th  Nov.  1831,  G.  Schmidt,  Esq.,  was  appointed  to  represent  him, 
and  citation  served  on  him.  See  record  of  suit  o{  Pemherton  v.  Heirs  of  Irwin 
and  Zacluirie.  Judgment  was  rendered  against  Shields  for  his  portion  of  the 
debt 

These  suits  were  on  a  joint  obligation  of  the  heirs  of  Mrs.  Zacluirie.  Shields 
was  a  necessary  party  to  them,  and  was  legally  in  court  by  the  appointment  of 
a  curator  ad  hoc.  C.  C.  2080.  Jelks  v.  Smith,  6  An.  674;  Dupvy  v.  Runt,  2 
An.  564.  Under  the  jurisprudence  of  our  State,  as  it  stood  at  the  time  these 
suits  were  instituted,  Shields  was  properly  before  the  court  C.  C.  3622,  C.  P. 
110,  120,  964,  lUo.  Georf/e  v.  Fitzgerald,  12  La.  604;  Zachari^  Y.  Blandin, 
4  La.  154;  Copeh/  v.  B.,  12  Rob.  79.  H.'s  D.,  verbo  Absentee,  vol.  1,  p.  3, 
No.  21. 

The  person  appointed  to  represent  Shields  was  a  sworn  attorney,  and  it  is  to 
be  presumed  that  he  did  his  duty,  and  duly  notified  Shields  of  the  institu- 
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tions  of  these  suits.     Beaumont  y.   Covington^   6  R.  189;   Coohyy.  Seymour^    Svocmnnr  ov 
9  La.  274.  Watmb. 

The  proceedings  of  the  court  which  rendered  judgment  against  Shields  must, 
after  the  lapse  of  twenty  years,  be  presumed  to  have  been  regular.  After  the 
lapse  of  that  period,  there  is  a  presumption  in  favor  of  every  tribunal  acting 
within  its  jurisdiction,  and  that  all  persons  concerned  had  due  notice  of  its  pro- 
ceedings.    Gibson  V.  Jester^  2  An.  603;   Gentile  v.  Foley ^  3  An.  146. 

IIL  Prescription  was  interrupted  by  the  acknowledgment  of  ShieleWs  rights 
in  the  succession  of  Mrs.  Zacharie,  in  1830  and  1831,  by  the  persons  who  now 
plead  it. 

There  is  nothing  in  the  nature  of  the  prescription  set  up  which  takes  it  out 
of  the  genera]  rule  laid  down  in  C.  C.  3486.  It  operates  like  all  other  prescrip- 
tions. While  it  divests  the  person  against  whom  it  is  acquired  of  a  right^  it 
vests  that  right  in  some  other  person. 

Thus  the  fiujulty  of  accepting  the  inheritance,  or  in  other  words,  the  portion 
which  the  heir  loses  by  the  prescription  of  thirty  years,  vests  in  his  co-heirs  of 
the  same  degree  or  in  those  next  in  degree.  C.  C.  1016,  1016,  1017.  And 
moreover,  a  mere  stranger,  or  a  person  having  no  interest  in  the  estate,  or  who 
cannot  be  benefited  by  prescription,  cannot  plead  it  C.  C.  3429.  Now  it  is 
clear,  that  if  the  person  who  is  benefited  by  the  plea  of  prescription,  or  who 
has  an  interest  in  pleading  it,  acknowledges  the  rights  of  the  person  whose 
title  he  prescribes  before  the  term  has  accrued,  there  is  an  interruption. 

Your  honors  held  that  the  defendants  in  the  opposition,  being  co-heirs  of  the 
opponent,  have  an  interest  in  setting  up  the  plea.  We  are  to  understand,  I 
presume,  that  it  is  as  co-heirs  simply,  and  not  as  executors,  that  they  have 
such  an  interest  They  certainly  have  an  interest  as  co-heirs,  because,  if  the 
opponent  has  lost  his  rights  in  the  succession,  they  have  acquired  them  jointly 
with  other  heirs  who  have  accepted.  But  they  have  no  interest  as  executors, 
because  as  executors  they  can  acquire  nothing  by  it  and  it  is  contrary  to  every 
principle  of  law  and  equity  to  permit  them  to  set  it  up  for  the  professed  pur- 
pose of  shielding  their  conduct  from  the  scrutiny  of  justice.  Coudtage  v. 
Chamberlain,  4  An.  368.     C.  C.  3404. 

Now  this  brings  us  to  a  question  of  pleading  presented  by  the  record.  The 
exception  in  which  the  plea  of  prescription  is  set  up  alleges  ^Hhat  the  succes- 
sion of  the  said  Widow  Zacliarie  was  never  accepted  by  the  said  opponent,  or 
by  the  parties  through  whom  he  claims,"  but  it  is  not  alleged  that  the  succes- 
sions of  those  persons,  through  whom  he  claims,  were  not  accepted  by  him.  In 
the  absence  of  any  denial,  it  must  be  conceded  that  the  opponent  has  accepted 
their  successions.  But  again,  the  exception  concludes:  **  Wherefore  these  ap- 
pearers,  reserving  their  right  to  answer  more  fully  to  the  said  opposition,  in 
case  this  exception  is  overruled,  now  pray  said  exception  be  sustained  and  said 
opposition  dismissed,"  &c. 

Now  it  is  clear  that  they  plead  this  exception  in  their  single  capacity  of  exe- 
cutors. They  are  before  the  court  in  no  other  capacity,  and  they  have  made 
no  attempt  to  assume  any  other.  They  were  called  upon  to  account  as  execu- 
tors, and  as  executors  they  have  accounted. 

As  executors  they  cannot  maintain  the  exception;  it  wou\d  he  contra  bonos 
mores,  and  as  co-heirs  they  do  not  plead  it  The  plea  of  prescription  being 
strict ijttris^  the  court  can  supply  nothing.  The  party  wishing  to  avail  himself 
of  it  must  plead  it  expressly,  and  in  that  capacity  in  which  the  law  permits 
him  to  avail  himself  of  it.  If  he  pleads  it  in  any  other,  it  is  the  same  as  if  it 
had  not  been  set  up  at  alL     G.  C.  3426. 

Re-hearing  refused. 
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J.  A.  RoziER  r.  A.  A.  Maginnis  et  al. 

There  was  a  judgment  decreeing  in  favor  of  the  plaintiff  a  servitude  of  passage,  Ac,  over  defendants* 
lots,  for  which  a  suspensive  appeal  was  allowed,  on  defendants  giving  bond  in  a  sum  fixed  by  the 
court.  The  condition  of  the  bond  given  was  that  the  defendants  should  pay  whatever  Judgment 
might  be  rendered  against  them.  Held :  That  it  was  not  necessary  that  the  value  of  the  servitude 
should  be  estimated  and  referred  to  in  the  motion  for  the  appeal ;  that  it  was  the  duty  of  the  Judge 
to  fix  the  amount  of  the  security  when  the  order  was  granted. 

Article  577  of  the  Code  of  Practice  is  applicable  to  judgments  decreeing  the  delivery  of  real  eatate 
yielding  revenues,  and  not  a  right  of  servitude. 

If  the  proprietor  of  two  estates,  between  which  there  exist  an  apparent  sign  of  servitude,  sell  one  of 
those  estates,  and  if  the  deed  of  sale  be  silent  respecting  the  servitude,  the  same  shall  continue  to 
exist,  actively  or  passively,  in  favor  or  upon  the  estat«  which  has  been  sold.    C.  C.  765. 

Parol  evidence  is  admissible  to  prove  the  existence  of  such  apparant  servitude.  Where  parties  have 
been  acting  in  good  faith  in  the  assertion  of  what  they  deem  to  be  their  legal  rights,  a  case  is  not 
made  out  for  damages. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynohU,  J. 
C.  Hoselius,  for  plain tiif.     F.  Ilayues  and  Duncan  &  Mc Connelly  for  de- 
fendants and  appellants. 

VooRHiES,  J.  The  appeal  in  this  case  is  sought  to  be  dismissed  by  the  plain- 
tiff and  appellee  on  several  grounds. 

I.  The  defendants  have  not  made  such  a  motion  as  is  required  by  the  statute 
approved  22d  March,  1843. 

The  judgment  appealed  from  was  rendered  on  the  1st  of  February,  signed  on 
the  6th,  and  on  the  7th  of  the  .same  month  the  following  motion  was  made  for 
the  appeal,  to  wit: 

**0n  motion  of  Franic  Haynes^  attorney  for  defendants,  and  on  suggestions 
that  they  are  aggrieved  by  the  final  judgment  rendered  in  this  case  on  the  1st 
of  February  inst,  it  is  ordered  that  a  suspensive  appeal  be  granted  them  from 
said  judgment,  returnable  to  the  Supreme  Court  the  fourth  Monday  of  March, 
1856,  the  appellants  giving  bond  in  the  sum  of  $600,  with  good  and  solvent 
security,  conditioned  as  the  law  directs.'' 

We  think  this  is  a  suflBcient  compliance  with  the  requirements  of  that  Act. 
Session  Acts  of  1843,  p.  40;  Art  573  of  C.  P.  as  amended 

II.  That  the  motion  was  made  as  if  a  judgment  had  been  rendered  merely 
for  a  sum  of  money,  when  in  fact  it  is  for  the  delivery  of  real  estate,  or  a  servi- 
tude thereon,  with  a  perpetual  injunction  on  the  defendants  from  erecting  any 
works  or  doing  any  act  whereby  the  use  and  enjoyment  may  be  impeded. 

This  objection  appears  to  us  to  be  untenable.  The  admission  of  the  parties 
in  the  record  is  that  the  matter  in  dispute  exceeds  §300.  The  statute  requires, 
in  cases  in  which  an  appeal  may  be  granted  by  motion  in  open  court  at  the 
same  term  at  which  the  judgment  was  rendered,  that  "the  Judge  shall  fix  the 
amount  of  security,  and  cause  the  same,  with  the  order  granting  the  appeal, 
to  be  entered  upon  the  minutes  of  his  court"  This  has  been  done,  as  we 
have  seen,  and  the  bond  is  in  the  usual  form. 

III.  We  do  not  think  the  defendants  were  bound  to  ask  that  the  value  of  the 
servitude  should  be  estimated  and  referred  to  in  the  motion  for  the  appeal.  The 
plaintiff  claims  a  right  of  passage,  ten  feet  in  width,  on  the  rear  portion  of  two 
lots  of  ground  owned  by  the  defendants,  and  it  is  admitted  that  the  matter  in 
dispute  (/.  e.  the  servitude,  and  not  the  land)  is  worth  more  than  $300. 
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IT.  The  objection  that  the  bond  is  defective,  as  the  defendants  have  merely         Boxm 
bound  themselves  to  pay  whatever  judgment  may  be  rendered  against  them,       MAoiMiru. 
appears  to  us  to  be  equally  untenable.     The  Article  577  of  the  Code  of  Practice 
is  applicable  to  real  estates  yielding  revenues,  and  not  to  a  right  of  servitude. 

It  IS  unnecessary  to  notice  the  other  objections,  as  we  deem  them  clearly  un- 
tenable. 

It  is  therefore,  ordered  that  the  motion  be  overruled. 

Lea,  J.  The  late  Alexander  McKeerer  improved  a  certain  property  belong- 
ing to  him,  situated  on  the  comer  of  Prytania  and  Calliope  streets,  by  erecting 
thereon  certain  buildings  of  different  forms  and  dimensions.  At  the  rear  of  the 
property  he  made  an  alley-way,  paved  with  round  stone  and  properly  graded 
and  planked  up,  with  openings  leading  into  it  from  each  and  every  one  of  the 
tenements.  This  alley-way  was  used  in  common  by  the  occupants  of  all  the 
buildings. 

At  the  sale  of  McKeeter^a  estate  the  property  was  divided,  and  on  the  19th 
April,  1854,  the  plaintiff  became  the  purchaser  of  one  of  the  lots  with  the  improve- 
ments thereon.  This  lot  opened  upon  the  alley-way.  The  act  of  sale  contains 
the  usual  transfer  of  all  the  accessory  rights  incident  to  the  ownership  of  pro- 
perty, viz:  all  the  rights,  ways,  servitudes,  &c.,  thereunto  belonging  or  in  any- 
wise appertaining.  Whatever  rights  Rozier  acquired,  they  were  complete  when 
this  adjudication  was  made.  No  subsequent  sale  of  other  portions  of  the  pro- 
perty could  invalidate  his  rights. 

Now  at  this  time  there  existed  an  apparent  sign  of  servitude  in  &vor  of  pro- 
perty purchased  by  him,  which  had  been  accompanied  by  actual  use  of  the 
same  by  the  proper  occupants  of  the  property.  Subsequently  the  other  pro- 
perties opening  upon  the  alley-way  were  sold  to  the  defendants,  their  titles  ex- 
tending, however,  not  over  the  alley-way,  hut  only  to  it.  By  the  terms  of  the 
acts  of  sale  made  to  them,  the  use  of  the  alley  in  common  with  other  lots  was 
reserved  to  theoL 

It  is  not  preteneed  their  use  of  the  alley-way  for  the  purposes  for  which  it 
was  designed,  has  been  interfered  with  by  the  plaintiff;  but  the  defendants, 
conceiving  that  they  had  a  right  of  property  in  the  soil  of  the  alley-way,  and 
that  the  plaintiff  had  not  the  right  to  use  it,  have  obstructed  the  passage  and 
planked  it  up,  so  as  to  prevent  the  plaintiff  from  using  it 

Now,  even  if  the  defendants  had  purchased  the  soil  which  is  set  apart  for 
the  alley-way,  it  would  have  been  subject  to  the  apparent  servitude  in  favor  of 
the  plaintiffs.  Art  766  of  the  Civil  Code  provides  that:  "If  the  proprietor  of 
two  estates,  between  which  there  exist  an  apparent  sign  of  servitude,  sell  one 
of  those  estates,  and  if  the  deed  of  sale  be  silent  respecting  the  servitude,  the 
same  shall  continue  to  exist,  actually  or  passively,  in  favor  or  upon  the  estate 
which  has  been  sold  ;^^  and  from  the  very  terms  of  this  Article  it  is  manifest 
that  parol  evidence  is  admissible  to  prove  the  existence  of  the  apparent  ser- 
tude  thus  designated.  There  was  no  error,  therefore,  in  admitting  parol  evi- 
dence for  that  purpose.  But  in  reality  the  soil  of  the  alley-way  was  not  sold 
to  the  defendants,  and  the  very  fact  that  it  was  not  sold  is  corroborative  proof 
(if  any  were  needed)  that  the  soil  had  been  set  apart  as  dedicated  to  a  perpetual 
servitude. 

In  obstructing  the  alley-way,  the  defendants  were,  therefore,  mere  trespassers, 
interfering  with  the  enjoyment  of  a  lawful  servitude  belonging  to  the  plaintiff. 
They  have  probably,  however,  been  acting  in  good  faith  in  the  assertion  of 
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Bonn        what  they  deem  to  be  their  legal  rights,  and,  under  the  circumstances,  we  do 
MAooriia.       not  think  a  cat^e  is  made  out  for  damages. 

For  a  further  illustration  of  this  subject  we  refer  to  the  commentaries  of 
Demolombe  on  the  694th  Article  of  the  Napoleon  Code.  See  12th  vol.  Dc- 
molombe,  page  322,  No.  809  et  seq.;  also  Merlin  Comp.,  verbo  Servitude;  also 
2d  Marcade,  p.  611 ;  by  which  authors  both  sides  of  the  question  argued  at  bar 
have  been  presented. 
Judgment  affirmed. 
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R.  R.  Barrow  v,  John  McDonald. 

An  attachmeat  wIQ  not  lie  In  an  action  for  damages  ex  dMdo  ;  nor  in  an  action  for  the  settlement  of 
a  partnership  before  any  liquidation  of  accounts,  when,  flrem  the  nature  of  the  business,  it  is  im- 
possible that  the  plaintiff  can  swear  with  certainty  to  the  amount  that  will  be  found  due  to  him  on 
a  final  settlement. 

APPEAL  from  the  District  Court  of  Terrebonne,  CoU,  J. 
Goode  <t  Ayeoeh,  for  plaintiff  and  appellant     Beatty  A  Bush,  for  defen- 
dant 

Lea,  J.  The  plaintiff's  claim  against  the  defendant  in  this  case  is  based 
upon  two  causes  of  action : 

1st  A  claim  for  damages  for  the  malicious  killing  of  a  slave,  which  was  owned 
by  the  plaintiff  and  the  defendant  in  the  proportion  of  three-fourths  by  the 
former  and  one-fourth  by  the  latter.  These  damages  the  plaintiff  has  assessed 
at  $1500. 

2d.  A  demand  for  an  alleged  balance  due  upon  a  settlement  and  liquidation 
of  accounts  growing  out  of  the  management  by  the  defendant  of  a  plantation 
owned  by  them  in  common,  in  the  proportions  above  stated. 

The  defendant  being  a  non-resident,  this  suit  was  instituted  by  the  attach- 
ment of  a  judgment  which  the  defendant  had  obtained  against  the  plaintiff. 

The  defendant,  by  his  counsel,  moved  that  the  attachment  be  dissolved  on 
the  grounds  :  1st,  that  the  causes  of  action  are  insufficient  to  maintain  an 
attachment ;  2d,  that  the  judgment  against  Barrow  could  not  be  attached  on 
an  unliquidated  claim  for  damages.  From  a  judgment  dismissing  the  attach- 
ment the  plaintiff  has  appealed 

We  consider  the  doctrine  too  well  settled  to  be  longer  treated  as  an  open 
question ;  that  no  attachment  can  be  maintained  in  an  action  for  damages  ex 
delicto.  See  Irish  v.  Wright,  12  Rob.  563 ;  2  An.  94S ;  3  An.  376,  445 ;  4 
An.  68. 

We  consider  it  equally  well  settled  that  no  attachment  will  lie  in  an  action 
for  the  settlement  of  a  partnership  before  any  liquidation  of  accounts  where, 
from  the  nature  of  the  business,  it  is  impossible  that  the  plaintiff  can  swear 
with  certainty  to  the  amount  which  will  be  found  due  to  him  on  a  final  settle- 
ment    2  An.  277 ;  do.  154;  11  La.  581. 

There  is  nothing  in  the  nature  of  either  of  the  demands  upon  which  this 
action  is  based  which  would  make  them  exceptions  to  the  application  of  the 
principles  above  set  forth. 

Assuming  that  the  defendant  promised  to  pay  three-fourths  of  the  value  of 
the  slave,  it  does  not  appear  that  any  price  was  agreed  upon.    Moreover,  we 
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think  the  District  Judge  was  right  in  holding  that  this  was  a  matter  which  en-  Babhow 
tered  into  and  constituted  a  part  of  the  partnership  transactions.  It  was  an  MgDovald. 
act  done  in  the  course  of  his  administration  as  a  managing  partner,  and  as  such, 
could  not  be  separated  from  the  afiairs  of  the  partnership  so  as  to  make  it  the 
basis  of  an  independent  suit  It  is  urged  in  support  of  the  attachment,  that 
the  business  of  the  partnership  was  so  limited  and  simple  in  its  features,  that 
the  plaintiff  could  swear  with  reasonable  certainty  to  a  precise  balance.  We 
can  scarcely  imagine  any  kind  of  partnership  in  which  an  estimate  of  the  ul- 
timate rights  of  the  respective  partners  would  be  more  purely  conjectural,  than 
in  a  partnership  for  the  management  of  a  sugar  plantation. 

We  think  the  judgment  setting  aside  the  attachment  should  be  affirmed,  but 
we  do  not  consider  that  a  proper  case  is  presented  for  the  infliction  of  damages 
for  a  frivolous  appeal 

Judgment  affirmed. 


Sarah  Phipps,  Executrix,  t?.  John  Berger. 

When,  at  a  pabllc  lale,  tiie  Deputy  Sheriff  proclaimed  the  negro  sold  to  be  unsound,  the  redhibitory 
action  cannot  be  maintained  by  the  purchaser  on  account  of  any  latent  defects,  and  parol  evidence 
is  admissible  to  prove  such  declaration. 

C.  C.  3498. 

APPEAL  from  the  District  Court  of  Terrebonne,  Cole^  J. 
A.  Beatty^  for  plaintiff.  Goode  &  AycocJc^  for  defendant  and  appellant 
Buchanan,  J.  Defendant  being  sued  on  his  three  notes,  given  for  the  price 
of  a  slave  purchased  at  probate  sale,  pleads  that  the  slave  was  affected  at  the 
time  of  the  sale  with  a  chronic  disease,  which  defendant  is  not  able  to  describe, 
but  which  he  was  informed  was  brought  on  by  eating  dirt,  the  existence  of 
which  disease  was  fraudulently  concealed  by  the  executors  at  the  time  of  the 
sale,  and  that  the  slave  was  rendered  entirely  useless  by  the  said  disease,  which 
caused  his  death  about  six  months  after  the  sale. 

The  unsoundness  of  the  slave  Henry  when  sold  is  not  only  proved  but  ad- 
mitted. But  it  is  proved  by  four  witnesses,  introduced  by  plaintiff,  that  he 
was  proclaimed  to  be  unsound  from  the  stand,  to  the  bidders  at  the  public  sale, 
by  the  Deputy  Sheriff  who  cried  the  property  sold.  This  brings  the  case  within 
Article  2498  of  the  Civil  Code,  which  says:  "Nor  can  the  buyer  institute  the 
redhibitory  action  on  account  of  the  latent  defects  which  the  seller  has  declared 
to  him  before  or  at  the  time  of  the  sale.'' 

It  is  hardly  necessary  to  notice  the  bills  of  exception  to  the  parol  evidence 
of  these  declarations,  for  the  same  Article  of  the  Code  expressly  allows  this 
sort  of  proof 

Judgment  affirmed,  with  costs. 
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Nicholson  Barxes  v.  J.  S.  Crandell  et  al 

lutereat  cannot  be  claimed  on  a  Judgment  which  does  not  bear  interest  on  Its  face,  and  which  was 
rendered  when  no  general  law  was  In  force  by  which  interest  was  superadded  to  it. 

APPEAL  from  the  District  Court  of  Madison,  Farrar^  J. 
Bemis  &  Wallace^  for  plaintiff.     A,  Steel,  for  defendants  and  appellants. 

Spofpord,  J.  This  is  an  injunction  sued  out  against  an  execution  of  a  judg- 
ment rendered  against  the  plaintiff^  as  surety  upon  the  dissolution  of  a  former 
injunction. 

The  plaintifiTs  pleadings  and  proofe,  on  the  main  grounds  urged  in  discharge 
of  his  liability,  are  equally  unsatisfitctory.  Conceding,  what  is  fiir  from  being 
clear,  that  the  agreement  between  LewU  and  Downs  was  admissible  under  the 
vague  allegations  of  the  petition,  the  instrument  fails  to  show  a  discharge  of 
the  principal  debtor.  There  was  only  a  promise  to  discharge  him  after  certain 
conditions  precedent  should  be  performed,  which  are  not  shown  to  have  been 
performed 

The  loose  plea  of  compensation  is  also  untenable.  Barnes  was  not  debtor 
and  creditor  of  Dowive*  in  the  same  quality,  if  indeed  he  was  his  creditor 
at  all. 

The  plaintiff,  therefore,  cannot  recover  the  sum  of  eighty  dollars  on  the  ground 
that  he  paid  it  in  error  to  the  defendant  Steel. 

But  this  sum  should  have  been  credited  on  the  judgment,  and  the  injunction 
is  to  be  perpetuated  for  that  amount. 

And  as  the  judgment  bore  no  interest  on  its  fiice,  and  no  general  law  in  force 
at  the  date  of  its  rendition  superadded  interest  to  it,  the  injunction  must  be 
perpetuated  against  that  part  of  the  execution. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered,  it  is  ordered  and  decreed  that  the  injunction  herein  issued 
be  made  perpetual  as  to  the  interest  called  for  by  the  writ  of  ^.  fa,  enjoined, 
and  also  for  the  sum  of  eighty  dollars,  which  should  be  credited  as  having  been 
paid  to  the  defendant  Steel  on  the  20th  April,  1855 ;  it  is  further  ordered  that 
in  other  respects  the  said  injunction  be  dissolved,  and  the  defendants  allowed 
to  proceed  in  execution  against  the  plaintiff  for  the  sum  of  three  hundred  and 
thirty-three  dollars  and  costs ;  and  it  is  further  ordered  and  decreed  that  the 
defendant,  A.  T.  Steel,  recover  of  the  plaintiff  in  injunction  and  his  surety, 
Ralph  S.  Coons,  in  solido,  interest  upon  the  said  sum  of  three  hundred  and 
thirty-three  dollars,  at  the  rate  of  eight  per  cent  per  annum  from  the  14th 
July,  1865,  until  this  judgment  becomes  executory;  the  costs  in  the  District 
Court  to  be  paid  by  the  defendant,  Steel,  and  those  in  this  court  by  the  plaintiff 
and  appellee. 
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State  ex  rel.,  John  G.  Gaines  r.  The  Judge  of  the  Second  District 

Court. 

A  bm  of  exceptions  should  be  taken  or  reserved  at  the  time  the  ruling  of  the  Judge  In  the  matter 
complained  of  was  made.  If  not  then  reserred,  the  Judge  cannot  be  compelled  on  a  subsequent 
daj  to  sign  a  bill  of  exceptions. 

ON  an  application  for  a  mandamus  to  the  Second  District  Court  of  New 
Orleans,  Morgan^  J.     Glarh  &  Bayne,  for  the  relator. 

Merrick,  C.  J.  This  is  an  application  for  a  rule  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  to  compel  the  Judge  of  the  Second  District 
Court  of  New  Orleans  to  sign  a  bill  of  exceptions. 

The  relator  is  the  testamentary  executor  of  Simeon  V.  SicJcles,  deceased.  In 
his  capacity  of  executor,  he  made  an  application  for  an  inventory  which  the 
Judge,  after  considering  for  some  time,  granted,  but  at  the  same  time  entered 
therewith  an  order  appointing  an  attorney  and  counsellor-at-law  to  represent 
the  absent  heirs ;  that  so  soon  as  advised  of  the  entry  of  the  order  and  the  ear 
of  the  court  could  be  obtained  in  order  to  show  his  dissent  from  that  portion 
of  the  decree,  he  tendered  the  Judge  a  bill  of  exceptions  for  signature,  wherein 
he  stated  that  the  appointment  was  made  without  any  prayer  to  that  effect  by 
petitioner,  and  that  he  excepted  to  the  same  as  unnecessary,  there  being  no 
heirs  absent  and  unrepresented,  the  will  instituting  the  city  of  New  Orleans  as 
heir,  and  that  the  court  overruled  the  exception,  and  that  thereupon  the  coun- 
sel tendered  his  said  bill  of  exceptions  to  b«  signed. 

The  object  of  a  biU  of  exceptions  is  to  place  on  the  record  and  make  part 
thereof  something  which  was  done  under  the  order  of  the  court,  during  the 
progress  of  the  cause,  which  would  not  otherwise  appear,  in  order  that  the  ques- 
tion of  law  arising  from  the  ruling  of  the  Judge,  in  the  matter  excepted  to,  may 
be  reviewed  by  the  appellate  court  It  should  be  taken  or  reserved  at  the  time 
the  act  objected  to  occurs.  If  not  then  reserved,  the  Judge  cannot  be  com- 
pelled to  sign  a  bill  of  exceptions  at  a  subsequent  day. 

If  the  Judge  of  the  lower  court  had  seen -fit  to  embody  in  a  bill  of  exceptions 
what  occurred  before  him  when  the  party  was  first  advised  of  the  order,  such 
as  a  motion  to  set  it  aside  and  his  refusal  or  the  like,  it  would  not  have  been 
improper ;  but  in  the  bill  tendered,  it  seems  to  us  something  more  is  stated  than 
the  Judge  was  bound  to  admit  (viz),  that  the  executor  excepted  to  the  appoint- 
ment as  unnecessary,  &a,  which  would  imply  that  the  objection  was  made  at 
the  time  of  the  appointment  of  the  attorney  for  the  absent  heirs. 

From  the  showing  of  the  relator,  we  are  satisfied  that  the  record,  as  it  now 
stands,  declares  truly  what  occurred  at  the  date  of  the  entry  complained  o£ 
As  no  objection  was  made  at  the  time  of  the  entry  of  the  order,  the  Judge  can- 
not be  called  upon  now  to  sign  a  bill  of  exceptions  which  implies  contrary  to 
the  fiurt  thai  an  objection  was  made  to  the  order  at  the  time  it  was  entered. 

The  application  for  the  role  m  dismissed  at  the  costs  of  the  applicant 
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W.  L.  Knox  v.  W.  L.  Thompson. 

When  a  motion  la  made  to  take  the  answers  of  parties  to  interrogatories  for  confessed,  on  the  ground 
of  their  being  eyasire,  the  court  must  act  on  the  motion,  it  cannot  be  referred  to  the  Jury  to  deter- 
mine on  the  merits  of  the  cause. 

It  is  only  when  there  has  been  an  actual  delirery  of  Immovables  or  slaves  sold  that  the  law  receives 
as  evidence  of  the  sale  the  confession  of  the  party  when  interrogated  on  oath.  C.  C.  2255.  Parol 
evidence  cannot  be  received  to  contradict  the  answers. 

Where  a  party  who  has  been  put  upon  oath  gives  all  the  facts  of  the  case  which  are  necessary  to  the 
determination  of  the  question  propounded  to  him,  he  has  complied  with  the  law,  and  he  Is  not 
bound  nor  permitted  to  answer  questions  of  law  ba^ed  upon  those  facts. 

Where,  from  the  relation  of  the  parties,  as  deduced  from  the  answers  to  interrogatories,  it  is  manifest 
that  although  both  parties  expected  that  the  preliminary  arrangements  for  a  sale  would  be  carried 
out,  yet  neither  of  them  considered  a  sale  had  been  concluded  unaccompanied  with  conditions,  a 
sale  is  not  established.  Damages  incident  to  the  institution  of  a  suit  for  the  recovery  of  any  civil 
right  cannot,  as  a  general  rule,  be  recovered  upon  a  demand  hi  reconvention. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J. 
R  Sparrow  and  Short  db  Parham^  for  plaintiff.     A.  B.   Caldwell  and 
Benjamin,  Bradford  <t  Finney,  for  defendant  and  appellant. 

Lea,  J.  This  suit  is  brought  for  the  recovery  of  damages  incident  to  a 
breach  of  an  alleged  contract  of  sale.  It  is  true  the  plaintiff  asks  that  the  de- 
fendant be  ordered  to  execute  an  act  of  sale,  and  asks  damages  only  in  the  event 
of  his  failure  to  comply  with  a  specific  performance  of  his  alleged  contract,  but 
the  evidence  shows  that  the  defendant  had  sold  the  property  which  is  the  sub- 
ject matter  of  contestation  to  third  persons  before  the  institution  of  this  suit 

The  plaintiff  aUeges  that  he  entered  into  a  contract  of  sale  with  the  defen- 
dant, by  which  the  latter  agreed  to  sell  to  him  the  undivided  half  of  a  planta- 
tion, with  one  hundred  and  fifteen  slaves,  together  with  the  mules,  cattle,  corn^ 
&c.,  belonging  to  the  place,  for  the  price  of  $78,225,  payable  upon  the  terms 
set  forth  in  the  petition ;  but  that,  although  he  ha.s  been  ready  to  comply  with 
his  part  of  the  contract,  as  stipulated,  the  defendant  has  refused  to  pass  the  act 
of  sale,  as  he  was  bound  to  do.  The  plaintiff  alleges  that,  by  reason  of  this 
refusal,  he  has  sustained  damages  in  the  sum  of  $10,000,  for  which  sum  he 
claims  judgment  on  the  alternative  of  the  failure  of  the  defendant  to  pass  the 
act  of  sale,  as  above  stated. 

Interrogatories  were  annexed  to  the  petition,  which  the  defendant  was  called 
upon  to  answer  under  oath.  The  plaintiff,  considering  the  answers  of  the  de- 
fendant unsatisfactory  and  evasive,  moved  the  court  that  the  interrogatories  be 
taken  for  confessed.  The  court  did  not  act  definitively  upon  this  motion,  but 
referred  the  matters  in  the  motion  set  forth  to  be  determined  upon  the  merits. 
The  case  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $8000.  From  a  judgment  rendered  in  accordance  with  this  verdict 
the  defendant  has  appealed. 

We  think  the  court  erred  in  not  acting  upon  the  motion  to  take  the  defen- 
dants answers  for  confessed.  It  was  the  exclusive  province  of  the  court  to  de- 
termine what  evidence  should  go  to  the  jury.  As  the  case  was  presented  to 
them,  they  were  called  upon  to  determine  the  question  whether  the  answers  of 
the  defendant  were  or  were  not  in  evidence,  and  whether  the  interrogatories 
were  or  were  not  to.  be  taken  for  confessed.     Upon  the  sufficiency  and  effect  of 
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these  answers  the  case  must,  in  our  opinion,  be  decided.     No  parol  evidence         K»(w 
could  be  introduced  to  contradict  these  answers.  Tbomfsov. 

The  policy  of  the  law  extends  a  special  protection  to  the  titles  by  which  im- 
movable property  and  slaves  are  held.  It  does  not  permit  them  to  be  invali- 
dated or  attacked  by  parol  evidence,  and  though  it  is  permitted  to  one  of  the 
parties  to  a  verbal  sale  of  real  property  to  probe  the  conscience  of  the  other  by 
calling  upon  him  to  answer  interrogatories ;  even  this  can  only  be  done  when 
there  has  been  an  actual  delivery  of  the  immovable  property  or  slaves  sold.  C. 
C.  2255. 

We  have  but  two  questions,  therefore,  to  settle  in  this  case: 

]  st  Are  the  answers  evasive  or  unsatisfactory  ? 

2d  If  not,  do  they  establish  a  sale  from  the  defendant  to  the  plaintiff? 

The  defendant,  on  being  asked  whether  he  did  not  sell  to  the  plaintiff  the  un- 
divided half  of  the  property  described  in  the  petition  upon  the  terms  therein 
set  forth,  and  whether  the  said  Kn(yx  did  not  agree  to  comply  with  said  terms, 
answers  **that  he  did  not  sell  and  deliver  the  property  described  in  the  peti- 
tion." If  the  answer  had  gone  no  further,  it  probably  shoukl  be  considered 
«vasive,  but  to  avoid  all  misapprehension,  the  defendant  made  a  full  statement 
of  all  the  facts  connected  with  the  transaction,  which,  so  far  from  being  evasive, 
is  unusually  minute  and  specific,  and  appears  to  us  to  indicate  good  faith  on  the 
part  of  the  respondent. 

When  a  party  who  has  been  put  upon  oath  gives  all  the  facts  of  the  case 
which  are  necessary  to  the  determination  of  the  question  propounded,  he  has 
complied  with  all  that  the  policy  of  the  law  requires.  He  is  not  bound,  nor 
indeed  would  he  be  permitted  by  his  answer  to  settle  questions  of  law  based 
upon  the  facts. 

Whether  the  facts  set  forth  in  the  defendants  answer  constitute  a  sale  is  a 
question  of  law,  which  the  plaintiff  himself  would  not  be  willing  to  submit  to 
the  opinion  of  the  defendant.  In  stating  the  facts  of  the  case,  therefore,  the 
defendant  has  done  all  that  the  law  requires  of  him. 

The  defendant  answers  that  the  plaintiff  represented  to  him  that  he  was  a 
man  of  means  and  credit,  familiar  with  the  business  of  planting,  and  that, 
therefore,  with  a  view  to  the  establishment  of  a  partnership  between  them,  he 
was  induced  *'to  entertain  a  proposition  from  said  Kn^>x  to  become  a  partner  in 
his,  respondent's  plantation.  He,  the  said  Knox^  proposing  to  live  on  the  said 
plantation  all  the  year  and  manage  the  affairs  of  the  same  as  a  pertnanent 
partner,  and  that  he  did  accordingly  verbally  agree  on  the  basis  or  preliminaries 
of  a  sale  or  partnership  in  one-half  of  respondent's  plantation,"  &c.  That  after 
said  verbal  agreement,  he  requested  the  said  Kiiox  to  enter  into  writings  with 
him  previous  to  his  departure  for  New  Orleans,  "and  thereby  compleU  and 
close  the  agreement,  which  said  ICnox  declined  to  do." 

Respondent  avers  that  befere  the  sale  was  completed  he  ascertained  to  bis 
great  astonishment  that  Kjwx  was  worth  nothing ;  that  his  wife  had  obtained  a 
separation  in  property  from  him ;  that  no  debt  due  by  him  could  be  collected, 
and  that  he  was  not  only  without  means  but  without  credit;  that  under  these 
circumstances  he  sent  the  plaintiff  a  written  notice  that  his  proposal  for  a  pur- 
chase did  not  suit  him  and  that  he  therefore  decKned  his  offer. 

We  deem  it  unnecessary  to  transcribe  the  whole  of  the  defendant's  answer, 
nor  do  we  think  it  is  necessary  to  consider  the  question  of  bad  faith  on  the  part 
of  the  plaintiff,  as  displayed  in  the  answers. 
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The  only  question  which  we  consider  it  essential  to  determine  is  whether, 
from  the  scope  of  the  answers  themselves,  it  appears  that  the  defendant  had 
irrevocably  bound  himself  by  a  contract  of  sale. 

If  we  are  to  consult  the  intentions  of  the  parties,  as  deduced  from  the  an- 
swers, we  think  it  manifest,  that  although  both  parties  expected  that  the  pre- 
liminary arrangements  would  be  carried  out,  neither  of  them  considered  that  a 
sale  had  been  concluded,  unaccompanied  with  conditions  or  reservations  having 
reference  to  the  management  of  the  place.  This  conclusion  relieves  us  from 
the  necessity  of  examining  the  other  questions  presented  in  the  record. 

There  is  no  legal  ground  for  the  demand  in  reconvention  in  this  case.  Dam- 
ages incident  to  the  institution  of  a  suit  for  the  recovery  of  any  civil  right  can- 
not, as  a  general  rule,  be  recovered  upon  a  demand  in  reconvention. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed;  that  upon  the 
plaintifiTs  demand  there  be  judgment  for  the  defendant,  and  that  the  demand  in 
reconvention  be  rejected.  It  is  frirther  ordered,  that  the  plaintiff  pay  costs  in 
both  courts. 

Buchanan,  J.  In  addition  to  the  remarks  of  Mr.  Justice  Lea  as  the  organ 
of  the  court,  in  which  I  entirely  concur,  I  would  add  that,  in  my  opinion,  the 
proof  of  a  sale  of  immovables  or  slaves  by  interrogatories,  under  Article  2255 
of  the  Civil  Code,  is  only  admissible  for  the  purposes  of  perfecting  the  title  in 
the  vendee  or  of  recovering  the  price  by  the  vendor,  in  cases  where  actual  de- 
livery has  been  made  of  the  immovables  or  slaves  sold  Verbally.  From  the 
words  of  the  Article,  it  cannot  have  been  intended  as  a  means  of  recovering 
damages  from  the  vendor  for  a  refusal  to  deliver.  The  Article  requires  that 
actual  delivery  should  have  been  made. 


Succession  of  William  Regan. 

The  claim  of  the  appellant,  for  Interest  upon  her  judgment  against  the  estate  ai  heir  of  her  father, 
was  r^ected  on  the  ground  that  the  Judgment  carried  no  interest  on  its  face. 

A  suit  brought  against  the  husband  on  notes  due  by  the  community,  Interrupts  prescription  as  to  th« 
heirs  of  his  deceased  wife.    C.  C.  8517. 

As  a  general  rule  it  is  too  late,  after  the  evidence  has  been  closed  and  the  argument  commenced,  to 
allow  new  issues  of  fact  to  be  made.  The  plea  of  payment,  however,  is  highly  favored.  Courts 
always  lean  to  the  correction  of  an  error  that  worlds  injustice,  and  the  strict  rules  of  practice  may 
with  more  propriety  be  relaxed,  when  the  partie»  litigant  are  not  the  original  contracting  parties. 
The  nile  relaxed  under  the  facts  of  this  case. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
J.  DunlapJoT  Mrs.  Fanny  Cutter,  appellant.    Thomas  Gllmorevxid.  Ben- 
jamin^ Bradford  &  Finney,  for  Mrs.  Began,  Administratrix,  also  appellant 
Charl^  De  Ghoiseul  and  Thomas  A.  Chrhe,  of  a^ssignee  for  Kohn,  Baron  <£• 
Co,,  appellees. 

Buchanan,  J.  Two  appeals  are  before  us  from  the  judgment  of  the  District 
Court,  rendered  on  the  9th  of  November,  1855,  upon  an  account  of  administra- 
tion of  this  estate;  1st,  that  of  Mrs.  Fanny  Cutter,  and  2d,  that  of  the  ad- 
ministratrix. 

So  for  as  Mrs.  Cutter  is  concerned,  the  judgment  appealed  from  is  the  sup- 
plement of  that  rendered  by  this  court  at  the  May  term  of  1854.     See  9  Ann. 
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364.     By  our  decree  in  that  case,  the  rights  of  Mn,  Cvtter  as  heir  of  her    ^^^^^J^  ®' 
mother  were  reserved. 

The  Judge  of  the  District  Court  has  now  fixed  the  amount  of  those  rights 
at  $1,978  Sa,  and  the  calculation  by  which  he  has  arrived  at  that  result  seems 
to  follow  the  evidence.  The  data  for  the  ascertainment  of  the  amount  of  the 
coanmunity  of  Began  and  his  first  wife,  are  necessarily  vague  and  uncertain. 
But  this  vagueness  is  not  the  fault  of  the  appellant  It  is  owing  to  the  neglect 
of  her  step&ther,  the  survivor  of  the  community,  to  take  the  proper  and  legal 
steps  for  settling  the  community ;  and  the  appellant  ought  not  to  be  made  re- 
sponsible for  such  neglect  Mrs.  Cuttei^s  claim  of  interest  upon  her  judgment 
against  the  estate  of  Began,  as  heir  of  her  father,  was  properly  rejected  That 
judgment  carried  no  interest  on  its  faca     See  Saunders  v.  Taylor,  7  N.  S.  41. 

Mrs.  Cutter  complains  that  the  syndics  of  Miller  and  the  assignee  of  Kohn, 
Baron  &  Co,,  who  are  judgment  creditors  of  William  Regan,  are  improperly 
preferred  to  her,  becaiise,  she  argues,  the  community  between  her  mother  and 
WiUiafn  Regan  was  dissolved  by  the  death  of  the  former  before  the  debts  ac- 
crued upon  which  the  said  judgments  were  founded.  Mrs,  Cutter's  mother 
died  in  January  or  February,  1843.  The  judgment  of  the  syndics  of  Miller 
against  Regan  was  rendered  on  the  20th  of  December,  1842. 

The  judgments  in  favor  of  Rbhn,  Daron  &  Co.'s  assignees,  are  three  in  num- 
ber, and  were  all  rendered  after  Mrs,  Regan's  death ;  but  of  the  promissory 
notes  upon  which  those  judgments  were  founded,  the  following  were  executed 
during  the  community : 

Six  notes  of  $460  each,  dated  1st  November,  1842  ;  total  due  by  community 
$2,760.  Two  other  notes,  respectively  $468  50  and  $466  28,  were  dated  25th 
Ifarcb,  1843,  consequently  after  Mrs.  Regan's  death.  Total  of  notes  due  by 
Regan  alone  $984  78. 

A  payment  of  $1,802  12  was  made  on  the  aggregate  claims  of  JTohn,  Daran 
S  Co.y  by  the  sureties  of  a  former  administratrix,  on  the  31st  July,  1854 ; 
which  is  imputable,  pro  rata,  to  those  notes  due  by  the  community,  and  to 
those  due  by  Regan  individually. 

The  appellant  pleads  prescription  of  ten  years  against  those  claims  of  Miller 
and  Kbhnj  Daron  <£  Co.  ;  but  we  think  that  plea  cannot  avail  her.  The  suits 
brought  against  Regan  in  1843  and  1844  upon  those  notes  barred  prescription 
as  to  the  heir  of  his  deceased  wife.     C.  C.  3517. 

We  now  proceed  to  the  appeal  of  the  window  Regan,  administratrix.  This 
appellant  attempts  to  revive  the  question  of  the  marriage  of  Regan  and  the 
mother  of  Mrs,  Cutter.  But  this  question  must  be  considered  as  settled  by 
our  decision  in  9th  Annual.  She  also  excepts  to  a  decision  of  the  District 
Judge  refusing  her  permission  to  plead  on  the  argument  of  the  cause  and  after 
the  evidence  was  closed,  that  the  claim  presented  by  the  assignee  of  Kohn,  Da- 
ron <fe  Co.  does  not  really  belong  to  said  assignee,  but  had  been  transferred  to 
another  party,  with  whom  William  Regan,  in  his  lifetime,  compromised  and 
settled  it 

The  Judge  did  not  err.  The  plea  presented  on  the  13th  July,  1865,  declares 
that  the  appellant  bad  discovered  the  facts  therein  set  forth,  on  the  7th  of  the 
same  month,  or  six  days  previously  to  her  calling  them  to  the  notice  of  the 
court  It  is  obvious  what  confusion  would  be  introduced  into  the  trial  of 
causes  if  such  a  practice  were  tolerated,  as  to  allow  new  issues  of  fact  to  be 
thus  kept  in  reserve  until  after  the  evidence  was  closed  and  the  argument  had 


118  SUPREME  COURT  OF  LOUISIANA, 

8i7(^enoic  or  commenced.  Such  new  iFsue,  if  entertained,  would  require  new  evidence  to 
substantiate  the  affirmative ;  and  the  opposite  party  could  not,  of  course,  be 
refused  the  right  of  producing  evidence  to  rebut  The  case  might  be  diflferent 
were  the  fact  pleaded,  one  which  had  just  come  to  the  knowledge  of  the  party 
pleading  it. 

It  Is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended,  by  giving  to  the  assignee  of  Kohn^  Daron,  &  Co.  a  prefer- 
ence over  Mrs.  Cutter^  in  the  distribution  of  the  assets  under  this  account  of 
administration,  only  for  the  fol'owing  notes,  with  interest,  till  paid,  and  costs, 
viz :  two  notes,  $460  each,  interest  from  4th  of  May,  1843 ;  two  notes,  |^460 
each,  interest  from  4th  of  August,'  1843  ;  two  notes,  $460  each,  interest  from 
4th  November,  1843 — ^subject  to  a  credit  of  $1,346  paid  on  the  31st  of  July, 
1854;  that  the  two  notes  of  WiUiam  Began  of  $466  28  and  $468  60,  with 
interest  and  costs  upon  the  same,  held  by  the  assignee  of  Kohn^  Daron  &  Co.^ 
be  postponed  in  rank  of  distribution  of  those  assets  to  Mn.  Cutter^ s  claim,  as 
allowed  by  the  judgment  appealed  from ;  and  that  in  all  other  respects  the  said 
judgment  be  affirmed ;  the  costs  of  the  court  below  to  be  paid  by  the  succes- 
sion, those  of  the  appeal  of  Mrs.  Cutter  by  the  appellees,  and  those  of  the  ap- 
peal of  Widow  Hegan,  administratrix,  by  the  said  appellant 


SAME    CASE   ON   A   RE-HEARINO. 

Buchanan,  J.  The  claim  of  Miller's  syndic,  allowed  by  the  judgment  of 
the  District  Court,  is  for  the  amount  of  a  judgment  against  Hegan,  rendered 
the  20th  of  December.  But  it  was  proved  on  the  trial  of  the  oppositions  to 
the  account  of  administration  in  the  court  below,  that  the  said  judgment  had 
been  fully  paid  in  the  hands  of  Miller's  syndic^**,  on  the  29th  of  April,  1843,  by 
one  Brindy^  with  funds  furnished  by  William  Regan^  the  judgment  debtor. 
This  claim  should,  consequently,  be  rejected. 

The  administratrix  oflfered  a  plea  of  payment  against  the  claim  of  Kolni^  Da- 
Ton  dt  Co.'^s  assignee,  on  the  same  day  (July  18th,  18<55)  that  she  offered  a  si- 
milar plea  against  the  syndic  of  Miller  ;  and  offered  at  the  same  time  evidence 
to  sustain  the  plea.  But  the  assignee  of  Kolin^  Baron  cfe  Co.  having  objected, 
the  court  ruled  out  the  plea  of  pa3'mcnt  and  the  evidence  in  support  of  the  same, 
on  the  ground  that  the  evidence  was  closed  and  the  argument  commenced 

The  plea  of  payment  alleges,  that  the  facts  set  forth  in  said  plea  had  been 
discovered  by  the  administratrix  for  the  first  time  on  the  7th  of  July,  1855, 
In  our  decision  heretofore  pronounced,  we  considered  that  this  interval  of  six 
days,  between  the  discovery  of  the  fact  of  payment  and  its  being  brought  to 
the  notice  of  the  court,  excluded  the  party  from  the  right  of  interrupting  the 
argument  of  the  cause,  in  order  to  place  a  new  issue  before  the  court 

In  his  petition  for  a  re-hearing,  the  counsel  of  the  administratrix  has  brought 
to  our  attention  from  the  record,  that  on  the  7th  of  July,  the  day  of  the  alleged 
discovery,  the  c:iuse  had  been  on  trial  for  many  days,  and  had  been  continued 
over  for  want  of  time,  from  the  6th  of  July  to  the  10th  of  July ;  on  which  day 
(without  anything  being  done)  it  was  continued  over  until  the  13th  of  July, 
and  that  it  was  not  finally  submitted  to  the  court  until  the  14th  of  July. 

A  review  of  these  proceedings  inclines  us  to  doubt  the  correctness  of  our 
first  impression,  that  the  administratrix  had  been  remiss  in  bringing  the  fact  of 
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pftjment  to  the  notice  of  the  court  as  soon  as  practicable  after  its  discover}'.  Suocawirai  or 
The  plea  of  payment  is  highly  favored  in  our  practice ;  and  the  length  of  time 
that  elapsed  between  the  rendition  of  the  Kohn,  Daron  <S:  Co.  judgments  and 
the  death  of  the  judgment  debtor,  without  those  judgments  having  been 
pressed,  is  a  circumstance,  as  the  counsel  of  the  administratrix  argues,  that 
may  be  explained  by  the  evidence  offered  at  this  late  hour.  The  argument  on 
the  other  side  is,  that  the  judgments  have  been  admitted  in  various  accounts 
of  administration,  as  valid  claims  against  William  RegarCs  succession.  So  was 
Miller's  judgment ;  yet  the  proof  of  the  satisfaction  of  tJiat  judgment,  under 
the  plea  filed  (without  objection)  at  an  equally  late  day,  is  perfectly  conclusive. 
Courts  always  lean  to  the  correction  of  an  error  that  works  injustice  ;*  and  the 
strict  rules  of  practice  may,  with  more  propriety  be  relaxed,  where  the  par- 
ties litigant  are  not  the  original  contracting  parties.  This  cause  abounds  with 
incidents  out  of  the  ordinary  line  of  events.  It  would  seem  that  it  was  Re- 
gofCs  policy,  about  the  time  of  the  judgments  in  question,  to  appear  more  in 
debt  than  he  really  was.  And  it  is  not  at  all  surprising,  that  his  widow  and  the 
female  children  of  his  first  wife,  should  have  been  ignorant  of  the  true  state  of 
his  affairs,  and  should  have  taken  for  granted  that  claims  avouched  by  judg- 
ments, were  valid  subsisting  debts  of  the  succession  of  their  husband  and  father. 
The  party  who  is  urging  the  claim  of  Kokn^  Daron  &  Co.y  is  also  acting  in  a 
representative  capacity,  and  may  well  be  supposed  ignorant  of  the  facts,  which 
are  the  subject  of  this  rejected  plea. 

We  think  the  ends  of  justice  require  that  the  administratrix  have  an  oppor- 
tanity  of  establishing  the  defence  thus  offered  by  her. 

The  judgment  heretofore  rendered  by  this  court  upon  these  two  appeals,  is 
therefore  avoided  and  annulled ;  and  it  is  now  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  so  far  as  relates  to  the  claim  of  Mrs.  Fanny 
Cutter^  be  aflSrmed ;  that  as  regards  the  syndic  of  John  F.  Miller  and  the  as- 
signee of  Kohn^  Daron  &  Co,^  the  judgment  appealed  from  be  reversed ;  that 
upon  the  claim  of  Miller's  syndic,  there  be  judgment  in  favor  of  the  succession 
of  Regan,  and  against  the  syndic  of  Miller  ;  that  as  regards  the  claim  of  the  as- 
signee of  Ebhn^  Daran  &  Co.  the  cause  be  remanded,  with  instructions  to  the 
District  Court  to  allow  the  administratrix  to  file  the  answer  and  plea  by  her 
tendered  on  the  13th  July,  1855,  and  in  other  things  to  be  proceeded  in  ac- 
cording to  law ;  and  that  the  costs  of  appeal  be  paid  by  the  appellees,  the  syn- 
dic of  Miller,  and  the  assignee  of  Kohn,  J)aron  &  Co. 


Lafourche  and  Terrebonne  Navigation  Co.  r.  John  Collins. 

12  ir9f 

Where  the  mAodatary  has  made  no  agreement  for  a  compensation  for  his  senrlces,  and  it  cannot  be  °®    ^1 

inferred,  either  from  the  nature  of  the  employment  or  the  relation  of  the  parties,  that  it  was  in 
contemplation  of  both  parties  that  the  mandatary  should  receive  compensation  for  his  services- 
it  Is  a  case  of  a  gratuitous  procuration,  and  the  mandatary  is  not  entitled  to  compensation. 

C.  C.  8960. 

APPEAL  fix)m  the  District  Court  of  the  parish  of  Lafourch,  Cole,  J. 
Beatty  &  Bush,  for  plaintiff.     Connelly  &  Righter,  and  Clifford  Belcher, 
for  defendants.     Both  parties  appellants. 
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Natioatioh  Co.      Lka,  J.     This  Siiit  is  brought  to  recover  from  the  defendant  the  sum  of 
OoLLoiB.       $30,000,  being  an  alleged  balance  due  by  said  defendant  for  moneys  reoelred 
by  him  as  the  mandatary  and  treasurer  of  the  plaintiff,  of  which  moneys  he 
has  refused  to  render  an  account 

The  defendant  avers  that  on  or  about  the  26th  March,  1848,  he  was  appoint- 
ed by  the  said  company  their  general  agent  for  the  receiving  and  forwarding 
of  freight  and  the  transaction  of  its  other  business  in  general,  without  any 
agreement  as  to  the  rate  of  compensation  for  his  services ;  that  since  that  time 
he  has  devoted  much  time  and  labor  to  the  concerns  of  said  company,  which 
services  are  worth  $2000  per  annum.  Defendant  moreover  avers  that  he  has 
paid  and  expended  for  the  benefit  of  said  company  sums  amounting  in  all  to 
$50,000,  for  which  amount,  together  with  his  compensation  for  the  services 
above  mentioned,  he  claims  judgment  in  reconvention.  The  defendant  rendered 
an  account,  which  was  examined  by  an  auditor  whose  report  was  homologated 
without  opposition,  the  auditor  having  declined  to  pass  any  opinion  upon  the 
correctness  of  the  defendant's  claim  for  remuneration  for  services. 

The  balance  reported  by  the  auditor  to  be  due  to  the  plaintiff  by  the  defend- 
ant, viz  :  $5479  45,  was  adopted  as  the  basis  of  the  judgment  of  the  court,  and 
upon  the  reconventional  demand  the  court  allowed  the  sum  of  $4200,  as  a  com- 
pensation for  the  services  referred  to  in  the  petition.  Both  parties  have  ap- 
pealed, the  defendant  averring  that  the  amount  allowed  is  an  inadequate  com- 
pensation, and  the  plaintiff  contending  that  the  defendant  is  entitled  to  no 
compensation  whatever.  No  other  question  is  presented  on  the  appeal  except  that 
having  reference  to  the  claim  for  compensation.  The  District  Judge  has  made 
a  careful  analysis  of  the  testimony  having  reference  to  the  value  of  the  services 
of  the  defendant,  and  has  fixed  their  value  at  $700  per  annum,  and  if  the  case 
were  one  in  which  any  compensation  should  be  allowed  we  would  consider  this 
as  probably  a  just  valuation.  On  the  other  hand,  we  are  relieved  by  the 
pleadings  themselves  from  all  difficulty  in  determining  the  nature  of  the  con- 
tract, out  of  which  this  litigation  arises.  The  defendant  in  his  answer  avers 
that  he  was  appointed  the  general  agent  of  the  company  for  the  receiving 
and  forwarding  of  freights  and  the  transaction  of  other  business  in  general 
''^without  any  agreement  as  to  the  rate  of  compensatian  for  his  services.-^  The 
relation  of  the  defendant  to  the  plainiiff  was,  therefore,  that  of  a  mandatary 
who  has  made  no  agreement  for  a  compensation  for  his  services ;  a  case  coming 
within  the  application  of  the  2960th  Article  of  the  Civil  Code,  which  says  that 
**  the  procuration  is  gratuitous  unless  there  has  been  a  contrary  agreement'' 
Though  this  language  is  comprehensive  and  almost  positive  in  its  terms,  many 
cases  have  been  recognized  in  our  jurisprudence  as  constituting  exceptions  to 
the  rule ;  such,  for  instance,  as  those  in  which  the  services  of  the  mandatary 
are  rendered  in  the  course  of  an  employment  or  profession  where  it  is  customary 
to  make  charges  for  such  services ;  thus,  lawyers,  brokers,  commission  mer- 
chants, land  agents,  &<;.,  though  mandataries,  are  not  presumed,  even  in  the 
absence  of  any  special  agreement  for  compensation,  to  render  their  service 
gratuitously.  It  has  even  been  held  also,  and  we  think  correctly,  that  where 
the  relations  of  the  principal  and  agent  were  such  as  to  justify  the  conclusion 
that  there  was  an  understanding  between  them  that  the  services  should  be  re- 
munerated, the  mandatary  might  recover  the  value  of  his  services.  It  was 
upon  this  doctrine  exclusively  that  the  decision  in  the  matter  of  Fotoler's  Stu> 
cession  was  placed.     The  language  of  the  court  in  referring  to  this  point  is  as 
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follows:  But  we  do  firmly  believe  from  their  relations  and  the  evidence  that  the  Natioatios  Co. 
one  intended  and  the  other  expected  that,  if  their  relations  terminated,  a  very       Collms, 
liberal  reward  would  be  made  for  those  services ;"  see  7  An.  211  :  in  other 
words,  a  contract  is  presumed  or  inferred  from  the  nature  of  the  employment 
and  the  relation  of  the  parties. 

Bat,  can  any  such  implied  contract  be  inferred  in  the  case  at  bar,  either  from 
the  nature  of  the  employment  or  the  relation  of  the  parties  ?  The  character  of 
the  employment  was  that  of  a  general  superintendent  of  the  affairs  of  a  company 
of  which  the  defendant  was  a  corporator  and  a  director.  It  is  not  shown  that 
it  is  customary  to  pay  agents  of  this  kind,  and  from  almost  all  the  facts  of  the 
case,  as  disclosed  by  the  evidence,  we  should  infer  that  a  direct  pecuniary  re- 
muneration was  not  intended  or  expected  by  either  of  the  psrties. 

To  none  of  those  employed  in  the  service  of  the  company,  not  even  to  his 
own  partners,  did  the  defendant  ever  intimate  any  expectation  of  compensation. 
Witnesses  well  acquainted  with  the  affairs  of  the  defendant  state,  that  the  re- 
lation of  the  defendant  to  the  company,  as  their  general  agent,  was  attended 
with  advantages  in  his  business  which  might  of  themselves  be  considered  a 
sufficient  compensation.  Again,  the  defendant  himself  who  had  no  motive  to 
withold  any  claim  against  the  company,  as  was  the  case  with  the  curator  of 
FowUr^i  Suecesnari,  does  not  appear  to  have  made  any  charge  against  the  com- 
pany on  his  own  books,  or  on  those  of  the  company ;  and  yet  he  was  six  years 
in  their  employ  without  ever  asserting  a  claim  to  any  compensation  for  services 
which  he  alleges  were  worth  $2000  per  annum. 

Upon  the  whole,  we  see  nothing  in  the  evidence  which  would  justify  us  in 
inferring  from  the  relations  of  the  parties,  that  there  was  an  understanding 
between  them  ttiat  the  defendant  should  be  paid  for  acting  as  the  general  agent 
of  the  company. 

The  case  at  bar  has  no  relation  or  analogy  with  one  in  which  a  claim  upon 
a  contract  for  services  or  labor  is  made,  as  upon  a  quantum  meruit ;  in 
such  case  the  e&ntraet  for  compensation  is  the  basis  of  the  action,  and  there 
exists  no  presumption  of  law  in  reference  to  such  a  contract,  as  in  the  case  of 
mandate,  that  the  services  are  gratuitous ;  neither  is  the  defendant's  claim  an- 
alagous  to  the  demand  of  a  negotiorum  gestor  for  a  reimbursement  of  all  neces- 
sary expenses  made  by  him  on  account  of  another,  for  the  management  or 
preservation  of  his  property.  If  the  Article  of  the  Code  is  to  be  so  construed 
as  to  have  any  practical  application,  it  is  evident  that  a  mandatary  seeking 
compensation  for  services  rendered  in  his  capacity  as  such,  must  bring  his 
claim  within  the  scope  of  some  exception  to  the  general  rule  that  the  contract 
is  gratuitous,  and  must  show  that  his  demand  is  made  under  circumstances 
from  which  it  must  be  inferred  that  compensation  for  his  services  was  in  con- 
templation of  hoth  parties  at  the  time  the  mandate  was  conferred. 

It  is  ordered  that  the  judgment  appealed  from  be  reversed,  and  that  the 
plaintiff^  the  Lafourche  and  Terrebonne  Navigation  Company,  do  have  and  re- 
cover of  the  defendant,  John  Collins^  the  sum  of  $5179  45,  with  interest  thereon 
at  the  rate  of  five  per  cent  per  annum,  from  judicial  demand  till  paid,  and 
costs  of  suit,  and  that  the  costs  of  the  auditor  be  taxed  at  $150.  It  is  further 
ordered  that  the  demand  in  reconvention  set  up  by  the  defendant  be  rejected, 
and  the  costs  of  this  appeal  be  paid  by  the  defendant  Collins, 

16 
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Fernando  Aguilar  v.  Lucien  Bourgeois. 

The  mere  designation  of  the  Recorder's  office,  as  the  place  where  the  note  is  to  be  paid,  does  not 

authorise  the  payment  of  it  to  the  Recorder  himself. 
Without  a  special  authority  to  the  Recorder  to  collect  it,  the  money  left  with  him  Is  to  be  considered 

a  deposit  and  at  the  risk  of  the  depositor.    The  fact  that  the  creditor  endeavored  to  collect  from 

the  Recorder  the  money  which  had  thus  been  deposited  for  him  does  not  imply  that  he  considered 

the  deposit  as  a  payment,  nor  bar  his  recovery  fi-om  the  debtor. 

APPEAL  from  the  District  Court  of  Terrebonne,  Cole,  J. 
Ooode  &  AyeaeJc^  for  plaintiff  and  appellant     Connelly  A  Rightor^  for 
defendant 

Lea,  J.  This  is  an  action  on  two  promissory  notes  drawn  by  the  defendant, 
which  were  given  as  the  price  of  a  tract  of  land  sold  by  the  plaintiff  to  the  de- 
fendant on  the  28d  of  October,  1854.  One  of  these  notes,  viz :  the  one  for 
$400  was  made  payable  in  all  March,  1855,  and  the  other  for  $225  was  made 
payable  in  all  March,  1856. 

By  a  clause  in  the  act  of  sale,  it  was  expressly  stipulated  "that  the  note  for 
$400  was  to  remain  deponted  in  the  oflBce  of  the  Recorder  of  the  parish  of 
Terrebonne,  until  such  time  as  the  said  vendor  will  cause  to  be  cancelled  cer- 
tain judicial  mortgages  existing  against  him,  and  when  he  shall  have  complied 
with  all  the  above  conditions  and  agreements,  then  the  said  note  shall  he  re- 
turned  to  him!''* 

The  plaintiff  avers  that  the  mortgages  referred  to  in  the  stipulation  above 
referred  to  have  been  erased,  and  that  he  has  obtained  possession  of  the  above 
described  note,  upon  which  he  now  brings  suit 

It  is  needless  to  recapitulate  all  the  matters  set  up  in  defence  to  the  plaintiff^s 
action ;  the  only  matter  at  issue,  as  Ihe  case  is  presented  to  this  court,  being 
whether  the  defendant  is  liable  on  the  note  for  $400.  As  respects  this  note, 
the  defendant  avers  that  "the  same  has  been  fully  paid  and  satisfied;  that  as 
soon  as  the  same  became  due  and  exigible,  viz:  on  or  about  the  first  of  April, 
1855,  respondent  repaired  to  the  office  of  the  Recorder  of  the  parish  of  Terre- 
bonne, in  whose  possession  the  said  note  had  been  left,  and  at  whose  office  the 
same  was  payable,  and  plaintiff  not  being  there  to  receive  payment,  respondent 
paid  the  same  to  J.  Adrien  Lehl^nc,  the  then  legally  qualified  Recorder  of  the 
parish  of  Terrebonne,  who  was  fully  authorized  to  receive  said  payment  That 
the  plaintiff  was  duly  notified  of  said  payment,  and  frequently  demanded  pay- 
ment of  said  Recorder,  and  never  called  upon  the  defendant  for  payment  until 
after  the  death  of  Leblane^  who  died  insolvent" 

No  exception  having  been  taken  to  the  prematurity  of  the  plaintiff^s  demand, 
and  the  plea  being  payment,  our  inquiry  is  confined  exclusively  to  the  validity 
of  this  alleged  payment  And  first  we  will  remark,  that  a  mere  designation  of 
the  Recorder's  office  as  the  place  where  the  payment  of  the  note  was  to  be 
made  by  no  means  authorized  a  payment  to  the  Recorder  himself.  The  Re- 
corder was  not  a  banker,  nor  is  it  shown  that  the  note  was  left  with  him  for 
collection.  On  the  contrary,  the  stipulation  in  the  act  of  sale  would  indicate 
that  a  payment  of  the  note  at  maturity  was  not  contemplated  by  the  parties, 
unless  certain  judicial  mortgages  were  erased,  and  in  case  the  mortgages  should 
be  erased,  then  it  was  provided  that  the  note  should  be  given  up  to  the  plaintiff 
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The  Recorder  retained  the  note  for  the  security  of  the  defendant,  not  of  the 
plaintifl^  and  if  he  is  to  be  considered  as  standing  in  the  relation  of  mandatary 
towards  either  of  the  parties,  it  must  be  the  defendant,  not  the  plaintifil 

Again,  the  endorsement  upon  the  note  made  by  the  Recorder  at  the  time  he 
received  it,  shows  that  he  did  not  consider  it  as  deposited  with  him  for  collec- 
tion. It  is  as  follows:  "Deposited  for  safe  keeping  for  F.  Aguilar,  until  he 
raises  the  mortgage  on  the  land  sold" 

Indeed  wc  should  infer  from  the  terms  of  the  bill  of  sale  and  the  acts  of  the 
parties,  that  the  note  was  not  to  be  intrusted  to  the  plaintiff  at  all  until  he  had 
complied  with  the  stipulation  respecting  the  mortgages.  A  delivery  of  the 
money  under  such  circumstances  to  the  Recorder  must  be  considered  as  a  de- 
posit, not  as  a  payment,  and,  as  such,  was  at  the  risk  of  the  depositor.  C.  C. 
2136. 

Indeed,  so  far  was  the  defendant  from  considering  the  deposit  as  a  payment  to 
the  plaintiff  that  at  the  time  it  was  made  the  defendant  left  express  instructions 
with  the  Recorder  that  it  was  ^^not  to  he  paid  to  Mr,  Aguilar  till  Mrs.  Mai' 
brana^s  renundation  had  been  procured." 

But  it  is  contended  that  the  plaintiff  himself  has  ratified  the  validity  of  this 
deposit  as  a  payment  The  plaintiff  certainly  made  repeated  and  ineffectual 
efforts  to  collect  the  amount  from  the  Recorder,  and  he  is  shown  to  have  spoken 
of  this  deposit  as  "his  money  in  the  Recorder's  office."  There  is  nothing, 
however,  in  such  conduct  and  language  which  implied  that  he  considered  the 
deposit  as  a  payment,  or  that  he  intended  to  release  the  defendant 

The  case  of  Breen  v.  Schmidt^  6th  Annual,  though  applicable  so  £Eff  as  it  re* 
lates  to  the  principles  announced,  did  not  present  a  similar  state  of  fiacts  with 
that  now  under  consideration.  The  judgment  for  the  defendant  in  that  case 
was  placed  exclusively  upon  the  ground,  that  the  plaintiff  had  instructed  the 
defendant  to  make  payment  to  the  notary  of  the  first  instalment  upon  the  pur- 
chase of  a  lot  It  was  held  that  by  so  doing  the  defendant  consented  to  consider 
ibe  delivery  of  the  money  to  the  notary  as  a  payment 

In  a  subsequent  case,  of  Brown  against  the  same  defendant,  it  was  held  that 
as  a  general  rule  such  a  delivery  of  money  to  the  notary  was  a  deposit,  not  a 
payment    See  7  An.  849. 

We  find  no  evidence  in  the  record  of  a  consent  on  the  part  of  the  plaintiff  to 
ooi»ider  the  delivery  of  the  money  to  Leblanc  as  a  payment  of  the  note. 

It  is  ordered  that  the  judgment  appealed  from  be  reversed ;  that  the  plaintifl^ 
Fernando  Aguilar,  do  have  and  recover  of  the  defendant,  Lucien  Bov/rgeoie 
the  sum  of  $625,  with  interest  at  the  rate  of  eight  per  cent,  per  anuum  on  $400 
thereof  fi^m  the  1st  day  of  April,  1856,  till  paid,  and  with  like  interest  on 
$225  thereof  from  the  Ist  day  of  April,  1856,  till  paid,  with  costs  of  suit,  and 
that  the  plaintiff^s  right  of  special  mortgage,  stipulated  in  the  act  of  sale  re- 
ferred to  in  the  petition,  be  recognized,  together  with  the  privilege  of  said  plain- 
tiff as  vendor  upon  the  property  described  in  the  petition,  and  that  the  same 
be  sold  to  satisfy  the  plaintiff's  claim,  and  the  proceeds  applied  to  the  payment 
of  the  plaintiff's  demand,  with  privilege  and  preference  as  aforesaid.  It  is  fur- 
ther ordered  that  the  costs  of  this  appeal  be  paid  by  the  defendant  and  ap- 
pellee. 
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p.  F.  Helluin  v.  W.  J.  Minor. 

12    124 

61    675  ^ 

-|^-~r^ '  when  a  patent  from  the  United  States  Iwaed  to  the  assignees  of  parties  who  had  purchased     tract 

52    923  ®'  ^"-^^  ^^°^  ^®  United  States,  and  obtained  the  Receiyer's  receipt  for  the  same,  the  title  will  not 

12    124  be  inTalidated  on  the  ground  that  the  act  of  transfer  from  the  original  purchaser  from  the  United 

^?    11^  States  to  the  patentees  expressed  that  it  was  made  for  wilue  r^ceived^  without  mentioning  the 

price. 
The  assignment  was  executed  in  the  form  recommended  by  the  Land  Department  of  the  United 
States,  and  the  patentee  Is  the  holder  of  the  legal  Utie. 

APPEAL  from  the  District  Court  of  Terrebonne,  Coh,  J. 
A.  Gentile  and  Malhiot  <&  Mills^  for  plaintiff  and  appellant     Gooda  db 
Ayeock^  for  defendant 

Merrick,  C.  J.  Basils  Richard  and  Joseph  Richard  having  a  claim  by  pre- 
emption to  the  tract  of  land  in  controversy,  under  the  Act  of  Congress  ap- 
proved 19th  June,  1834,  reviving  the  Act  of  29th  of  May,  1830,  relative  to 
pre-emptions,  on  the  23d  day  of  June,  1843,  obtained  the  Receiver's  receipt  for 
the  same.  On  the  27th  day  of  the  same  month,  they  executed  an  act  in  the  fol- 
lowing words,  viz : 

"  For  value  received,  we,  Basile  Richard  and  Joseph  Richard,  of  the  parish 
of  Assumption,  State  of  Louisiana,  do  hereby  assign,  transfer  and  set  over,  unto 
Van  Perkins  Winder,  of  the  parish  of  Terrebonne,  and  Wm.  J.  Minor,  of 
Natchez,  Miss.,  all  of  our  right,  title,  claim  and  demand,  to  a  tract  of  land  pur- 
chased by  us  on  the  twenty-third  day  of  June,  1843,  as  per  Receiver's  receipt 

No.  nineteen  hundred  and  ninety-four,  designated  as  the of  section 

No.  eighty-three,  in  township  No.  seventeen,  of  range  No.  seventeen,  East, 
situated  in  the  district  of  lands  subject  to  sale  at  New  Orleans,  and  request  that 
a  patent  may  be  issued  to  the  said  Van  Perkins  Winder  and  Wm.  J,  Min^yr, 
their  heirs  or  assigns. 

"  Witness  our  hands,  this  twenty-seventh  day  of  June,  1843. 

Hfs 

^^BaSILE    +    RlCDAKD. 

mark. 

His 

"JosBPH  +  Richard. 

mark. 
'*  Acknowledged  before  me,  this  twenty-seventh  day  of  June,  1843. 

"A.  M.  Foley, 
**  Justice  of  the  Peace  of  the  parish  of  Assumption. 
"Marcellin  Richard,  T6moin." 

A  patent  issued  to  Van  Perkins  Winder  and  William  J.  Minor^  as  assignees 
of  Basils  Richard  and  Joseph  Richard,  on  the  27th  day  of  December,  1843. 

Minor  purchased  the  interest  of  Winder, 

The  present  suit  was  commenced  against  the  defendant  Minor  in  April,  1858, 
in  the  usual  form  of  petitory  actions.  The  plaintifis  set  up  the  certificate  of 
the  Register  of  the  Land  Office  in  favor  of  Basils  and  Joseph  Richard,  and  al- 
leged that  a  patent  issued  to  said  Basils  and  Joseph  Richard  for  the  same. 

They  further  allege  that  William  Minor*  in  the  year  1846,  unlawfully  and 
in  bad  faith,  took  possession  of  the  land. 

The  defendant^  among  other  things  in  his  answer,  set  up  the  transfer  from 
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the  two  SiehardSy  the  patent  to  Winder  and  Minor,  and  transfer  from  Winder       HBLLcn 
of  his  interest  to  Minor.  Miaw. 

Jadgment  was  rendered  in  favor  of  the  defendant,  and  plaintiff  appealed. 

The  plaintiff  state  the  controversy  as  follows : 

*'  The  issue  then,"  they  say,  "  involved  in  this  suit,  regarding  the  respective 
titles  of  the  pliuntifi&  and  defendant,  is  whether  tJie  Eichardti'  title  has  pamted 
to  the  defendant  f  Defendant  avers  it  has,  in  virtue  of  the  assignment  of  the 
Richards  to  himself  and  Winder,  and  the  patent  issued  to  them  as  the  assignees 
fABiehardsy 

In  this  statement  of  the  case,  it  is  evident  that  plaintiffs'  counsel  have  as- 
sumed that  the  Register's  certificate  and  Receiver's  receipt  are  the  title.  Now, 
as  between  the  holder  of  the  Register's  and  Receiver's  receipt  and  the  patentees, 
the  question  might  be  much  more  pertinently  asked,  which  party  holds  the 
legal  title  ?  the  General  Government,  we  believe,  has  uniformly  held  that  the 
patentee  is  the  holder  of  the  legal  title.  8  An.  87.  If  so,  the  defendant's  title 
must  prevail,  unless  there  are  equities  to  defeat  it 

But  the  defendant  has  exhibited  his  title,  and  he  claims  in  virtue  of  a  transfer 
from  Basile  and  Joseph  Richard,  and  if  the  assignment  were  invalid,  it  is  pos- 
sible that  in  a  proper  case  it  might  be  decreed  that  the  patentees  being  without 
equity  should  hold  for  the  benefit  of  the  equitable  owner. 

In  this  case,  however,  Uie  plaintiffs  have  not  in  their  petition  attacked  the 
transfer  or  patent  by  alleging  that  they  were  improperly  and  fraudulently  ob- 
tuned,  and  the  plaintiff  cannot,  in  this  suit,  raise  the  question,  except  perhaps 
by  showing  that  the  transfer  made  by  Baeile  and  Joseph  Richard  to  Winder 
and  Minor,  when  produced,  is  absolutely  null  and  void  upon  its  face.  The 
plaintiffs  contend  that  it  is  thus  absolutely  null  upon  its  face. 

The  act  was  executed  in  the  form  recommended  by  the  Land  Department  at 
Washington,  after  the  passage  of  the  Act  of  January  23d,  1832,  authorizing 
the  assignment  or  transfer  of  the  certificate  of  purchase  or  final  receipts  of  set- 
tlers under  the  Act  of  1830,  and  authorizing  the  issuance  of  patents  in  the 
name  of  the  assignee.     Statutes  at  Large,  vol.  4.  p.  495. 

The  plaintifi^  contend  that  if  the  Act  referred  to  be  considered  a  sale,  it  is 
void  for  want  of  a  fixed  and  determinable  price,  (C.  C.  2414,  2439 ;)  if  it  be 
considered  as  a  donation,  the  assignment  is  void,  not  having  been  passed  before 
a  notary  public  and  two  witnesses.     C.  C.  1523. 

There  cannot  be  any  doubt  that  our  courts  would  consider  the  instrument  in- 
valid as  a  donation,  and  it  may  not  be  (technically  considered)  a  sale  under  the 
Civil  Code ;  but  it  does  not  necessarily  follow  thai;  the  contract  itself,  after  its 
execution,  is  to  be  considered  as  void  because  it  cannot  be  classed  under  the 
eoiitract  of  sale.     Trop.  Vente,  No,  148. 

An  illustration  of  this  occurs  where  a  planter  or  a  head  of  a  family  sends  his 
servant  tor,  or  orders  himself  in  person,  without  agreeing  upon  the  price,  such 
articles  of  merchandize  at  a  store  where  he  has  a  credit  as  he  may  need.  The 
dealer  charges  the  goods  upon  his  books  at  such  prices  as  he  deems  just  Here 
DO  pfrice  is  agreed  upon,  and  at  most  it  can  only  be  implied  that  the  planter 
wQl  pay  a  price  equal  to  the  value  of  the  goods  at  the  end  of  the  year  or  period 
of  credit  Now,  although  there  has  been  no  fixed  price  agreed  upon,  the  plan- 
ter, after  having  consumed  the  goods  or  injured  the  same  by  wear,  would  not 
be  listened  to  for  a  moment  in  a  court  of  justice,  with  a  plea  thjit  in  the  delivery 
to  him  of  each  article  there  was  no  contract  of  sale,  because  there  was  no  price 
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HttLoiM       agreed  upon,  as  required  by  Article  No.  2439  of  the  Civil  Code.    The  court 

MixoB.        would  at  once  conclude  that  the  property  in  the  goods,  by  a  contract  analogous 

to  the  contract  of  sale,  had  vested  in  the  one  party,  and  the  value  of  the  goods 

was  due  to  the  other  party,  and  that  if  the  contract  was  not  a  sale,  it  was  an 

innominal  contract,  not  the  less  obligatory. 

So  in  the  contract  before  us.  We  find  it  has  been  executed.  The  vendors 
have  received  what  they  considered  the  value  of  the  land ;  the  vendees  have 
received  what  was  contemplated,  a  patent,  and  with  it  the  possession  of  the 
soil. 

Now,  as  this  instrument  was  made  to  conform  to  the  instructions  of  the  de- 
partment at  Washington,  where  it  was  to  produce  its  principal  effect,  we  think 
we  may  safely  infer  from  the  language  used,  "  for  value  received,^*  that  the 
price  was  agreed  upon  and  paid,  or  its  equivalent  given  in  exchange.  A  con- 
tract is  not  invalid  because  the  cause  has  not  been  properly  expressed.  0.  C. 
1894.  As  the  contract  was  not  attacked  by  the  pleadings,  the  defendant  was 
not  bound  in  the  present  case  to  administer  proof  of  the  real  price,  the  consid- 
eration of  the  sale. 

Judgment  afSrmed. 


12  120  RuFUs   K.  Howell  v,  Andrew  E.  Crane. 

lU   S03| 

When  one  has  aoqalred  a  negotiable  note  after  Its  mataiitjr,  he  wlU,  notwithstanding,  be  protected  as 
an  Innocent  holder  if  the  immediate  party  who  transferred  the  note  to  him  toolc  it  by  endonement 
bona  JIde  for  yalact  before  it  was  due. 

APPEAL  from  the  District  Court  of  the  parish  of  6t  James,  Bailiff,  Judge 
of  the  Seventh  District,  presiding.  C,  A,  Johman,  for  plaintiff.  Berault 
&  Legendre^  for  defendant  and  appellant 

Spofford,  J.  This  is  a  suit  by  the  holder  of  a  negotiable  promissory  note 
against  the  maker. 

The  defence  is,  that  the  maker  has  been  disquieted  in  his  title  and  possession 
of  the  slave  for  which  the  note  was  originally  given  by  him  to  the  payee,  and 
that  he  is  entitled  to  set  up  this  defence  because  the  plaintiff  acquired  the  note 
after  its  maturity. 

It  is  probably  true  that  the  plaintiff  acquired  the  note  after  its  maturity ; 
but  there  is  no  other  reason  for  suspecting  his  good  faith.  And  it  is  proved 
that  the  endorser,  from  whom  he  acquired  it,  took  the  note  from  the  payee  and 
first  endorser  long  before  its  maturity,  in  good  faith,  and  for  a  valuable  con- 
sideration. 

Under  these  circumstances,  the  plaintiff  succeeds  to  the  rights  of  the  endorser 
imder  whom  he  holds ;  and  the  equities  pleadable,  as  against  the  payee,  are 
not  open  to  inquiry  in  this  action. 

"  If  the  immediate  party  transferring  an  overdue  bill  might  have  sued  there- 
on, as,  if  he  took  the  bill  by  endorsement,  I>ona  fide,  for  value,  before  it  was 
due,  the  holder  is  invested  with  his  rights."  Chitty  on  Bills,  ch.  6,  p.  246. 
See  also  8  Kent  Com.,  ♦p.  92;  Story's  notes,  §178;  ChalfMny.  Lanier,  1 
Camp.  888. 

Judgment  affirmed. 
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WiLUAM  Spkkcer  V,  HENRIETTA  Amts,  Executfix  and  Tutrix. 

A  judicial  mortgage  aflfeets  the  debtor's  ilaTes  attached  to  a  plantation  In  a  parish  where  the  Judg- 
ment was  not  recorded,  from  the  date  of  the  registry  In  the  parish  of  the  debtor's  domlcll.  C.  C. 
fins,  »S8,  S817, 8S96, 821T. 

APPEAL  from  the  District  Court  of  Madison,  Farra/r^  J. 
Alexaiider  Steele  and  /.  B.  Lyman^  for  plaintiff  and  appellant     Stacy ^ 
Sparrow  d?  Snyder^  for  defendant 

YooRHiES  J.  This  is  an  hypothecary  action  hased  on  the  following  state  of 
ikcts:  On  the  12th  of  June,  1848,  Goodwin^  Fisher  and  Spencer  obtained  for 
the  use  of  the  plaintiff  a  judgment  against  L.  A.  Collier  in  the  Ninth  District 
Court  of  this  State  for  the  sum  of  $1916  80,  with  eight  per  cent  per  annum  in- 
terest thereon  from  the  7th  of  October,  1841,  until  paid,  and  costs  of  snit^ 
which  judgment  was  duly  inscribed  in  the  office  of  the  Recorder  of  Mortgages 
of  the  parish  of  Concordia,  the  domicil  of  Collier^  and  reinscribed  in  the  same 
office  on  the  19th  of  June,  1858.  Collier  then  owned  and  possessed  a  planta- 
tion in  the  parish  of  Concordia,  where  he  continued  to  reside  until  January, 
1844.  On  the  16th  of  March,  1841,  he  acquu'ed  by  purchase  at  Sheriff's  sale  a 
plantation  and  slaves  in  the  parish  of  Madison,  which  he  continued  to  own  and 
possess  until  the  9th  of  January,  1844,  when  they  were  sold  by  the  Sheriff 
under  an  execution  against  him,  to  Amis  and  FeathsrsUm  for  the  price  of 
$25,866  66.  The  interest  of  Featherston  therein  was  subsequently  conveyed 
to  Junius  Amis,  who  died  in  1862,  leaving  a  widow  and  several  minor  children 
as  his  legal  heirs.  Alter  satisfying  the  writ  against  Collins,  and  making  an 
allowance  for  the  value  of  a  portion  of  the  property  from  which  Amis  was 
ericted  subsequent  to  the  sale,  there  remained  a  surplus  of  $18,739  66  in  the 
hands  of  said  Amis  to  pay  the  debts  of  Collier.  Out  of  this  surplus,  Amis  ap- 
plied the  sum  of  $11,000  to  the  payment  of  the  claim  of  the  Planters'  and  Com- 
mercial Bank  of  Natchez,  secured  by  a  mortgage  originally  given  by  Hunter 
A  King,  fir>m  whom  Collier  derived  his  title  under  the  Sheriff's  sale,  leaving 
8ti]l  in  his  hands,  as  cash,  a  balance  of  $2739  66,  on  the  9th  of  January,  1844. 
Other  mortgages  existed  on  the  property ;  but  it  is  evident  could  not  affect  the 
plaintiff's  rights,  as  more  than  ten  years  had  elapsed  since  their  inscription,  and 
thej  do  not  appear  to  have  been  reinscribed. 

The  admission  of  the  parties  shows,  that  the  slaves,  on  which  the  plaintiff 
seeks  to  enforce  his  judicial  mortgage,  have  been  employed  in  cultivating  the 
plantation  acquired  by  Collier  at  Sheriff's  sale,  in  the  parish  of  Madison,  ever 
since  the  year  1841 ;  and  that  said  plantation  and  slaves  belonged  to  the  com- 
munity of  acquets  and  gains  which  existed  between  the  late  Junius  Amis  and 
his  surviving  spouse,  Henrietta  Amis,  natural  tutrix  of  her  minor  children, 
issue  of  their  marriage. 

It  is  contended  by  the  defendants  that  the  inscription  of  the  judgment  against 
Collier  in  the  parish  of  Concordia^  the  place  of  his  domicil,  could  not  affect  his 
slaves  attached  to  his  plantation  in  the  parish  of  Madison,  that  in  order  to  have 
effect,  such  inscription  should  have. been  made  in  the  latter  parish,  where  the 
I^antation  is  situated ;  whilst  on  the  other  hand  it  is  insisted  that  no  mortgage 
unlets  recorded  in  the  parish  in  which  Collier  had  his  domicil  could  affect  his 
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SpBictt       slaves,  and  hence  the  plaintiff's  mortgage  was  entitled  to  precedence  even  oyer 
the  execution  under  which  the  slaves  were  sold  to  Amis  in  1844. 

The  Civil  Code,  Article  3318,  declares  :  "The  inscription  of  mortgages  only 
bmds  the  property  of  the  debtor,  when  it  has  been  made,  with  regard  to  im- 
movables, in  the  office  of  mortgages  for  the  parish  where  the  property  lies; 
and  with  regard  to  slaves,  m  the  office  of  mortgages  for  the  parish  where  the 
debtor  has  his  domicil  or  usual  residence.  If  the  debtor  has  immovable  pro- 
perty lying  in  more  than  one  parish,  the  inscription  ought  to  be  made  in  the 
office  of  mortgages  for  each  of  them."     See  also  C.  C.  3828,  3317,  3296. 

Under  this  Article,  in  order  to  bind  slaves,  it  is  perfectly  clear  that  the  in- 
scription of  a  conventional  or  judicial  mortgage  must  be  made  in  the  office  of 
mortgages  for  the  parish  where  the  debtor  has  his  domicil  or  usual  place  of 
residence.  But  it  is  insisted  that  the  exception  to  this  general  rule  exists  in 
cases  where  slaves  are  attached  to  and  permanently  employed  in  the  cultiva- 
tion of  a  plantation ;  and  have  become  immovables  by  destination  or  operation 
of  law. 

The  Articles  of  the  Civil  Code  on  which  the  defendants  rely,  do  not,  in  our 
opinion,  warrant  such  a  conclusion.  In  the  division  of  things  in  the  Civil  Code, 
"  slaves,  though  movables  by  their  nature,  are  considered  as  immovables  by  the 
operation  of  law."  (Art  461).  Thus  classed,  independently,  it  is  evident  that 
they  cannot  be  considered  as  falling  within  the  scope  of  Article  459,  or  the 
category  of  things  which  become  immovables  by  destination :  Article  459  ap- 
plies, we  think,  exclusively  to  movables  placed  by  the  owner  for  the  service  and 
improvement  of  a  tract  of  land,  and  to  such  also  as  are  attached  permanently 
to  the  tenement  or  to  the  buildings  thereon  erected.  A  destinction  between 
immovables  and  slaves  in  relation  to  mortgages  appears  to  be  carefully  observ- 
ed in  our  different  statutes  upon  the  subject,  and  cannot  be  disregarded  by  us. 
Moreover,  the  proposition  assumed  by  the  defendants  is  sought  to  be  deduced 
merely  from  inference  and,  as  we  conceive,  in  opposition  to  the  clear  letter  and 
spirit  of  the  law. 

It  is  proper  to  observe  that  the  only  question  strictly  before  us  is,  whether 
a  judicial  mortgage  affects  the  debtor's  slaves  in  another  parish  from  the  date 
of  its  registry  in  the  parish  of  the  debtor's  domicil,  and  we  bold  that  it  does. 
There  is  no  conflict  of  mortgages  here ;  and  we  are  not  called  upon  to  say 
whether  a  vendor  s  privilege  might  not  override  this  judicial  mortgage  by  regis- 
try in  the  parish  where  the  plantation  to  which  the  slaves  belonged  wa.s  situat- 
ed, under  the  following  Article  of  the  Code:  "The  privilege  granted  to  the 
reader  on  the  immovable  sold  by  him  extends  to  the  slaves,  beasts,  and  ag;ri- 
cultural  implements  attached  to  the  estate  and  which  make  part  of  the  sale.'* 
C.  a  3217. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
avoided  and  reversed,  that  the  plaintiff^s  judicial  mortgage  on  the  slaves  de- 
scribed in  his  petition  be  recognized  as  valid,  and  that  in  default  of  the  pay- 
ment of  the  judgment  in  his  favor  against  said  L.  A.  Collier^  including  princi- 
pal, interest  and  costs,  said  slaves  be  seized  and  sold  according  to  law  to  satisfy 
the  same,  and  that  the  defendants  and  appellees  pay  the  costs  of  both  courts. 
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W.  C.  AuLD  V.  J.  B.  Walton. 

Wbaierer  voAy  have  been  the  authority  of  a  GommlMloner  of  ElectioD  to  Inquire  tnfeo  the  evldenoe 
of  citiienshlp  of  a  voter,  prior  to  the  passage  of  the  Act  approved  the  20th  of  March,  18M,  enti- 
tled **  an  Act  providing  for  the  Registry  of  the  names  and  residence  of  all  the  qualified  electors  of 
the  city  of  New  Orleans,  according  to  Article  eleventh  of  the  Constitution  of  the  State,"  he  has 
no  such  power  as  the  law  now  stands. 

Sy  the  said  Act  of  March  SOth,  1856,  an  officer  Is  created  having  authority  to  receive  and  consider 
the  proof  of  citiBenship  of  any  person  desirous  of  exercising  the  elective  franchise  in  New  Or- 
leans, and  proof  being  made  according  to  certain  rules  and  forms  of  evidence  set  forth  in  the  sta- 
tote,  to  enreglster  the  name  of  the  applicant  as  a  qualified  elector,  and  to  deliver  him  a  certi« 


This  certificate  Is,  by  law,  full  proof  of  the  right  to  vote  at  the  day  of  its  date  of  the  person  named  in 
It,  and  no  person  can  vote  In  New  Orleans  who  is  not  the  bearer  of  a  certificate  of  registry. 

The  office  of  Refdater,  ufider  the  statute,  is  a  special  tribunal  for  the  trial  of  the  right  to  vote  in  New 
Orleans ;  and  the  certificate  is  In  the  nature  of  a  Judgment,  which  Is  not  sul^ect  to  revision  by 
the  Commissioners  of  Election. 

These  Judgments  of  the  Register  are,  however,  subject  to  revision.  The  9th  section  of  ^e  Act  pro- 
vides a  mode  of  redress,  by  a  suit  against  the  Register,  for  an  applicant  to  whom  the  Register  shall 
reftise  a  certificate.  And  the  validity  of  the  certificate,  and  the  sufficiency  of  the  proof  upon 
wUeh  n  was  based,  may  In  all  cases  be  examined  upon  the  contest  of  an  election,  by  the  tribunals 
seised  of  the  Jurisdiction  of  such  contest. 

Where  the  registry  of  the  vote  Is  more  than  three  months  old,  and  there  is  no  change  of  domicll  en- 
dorsed upon  the  certificate,  the  vote  msy  be  challenged  upon  the  ground  that  the  voter  has 
changed  his  domlcH  since  the  date  of  the  registry,  and  fe^  such  change  of  domlcll  has  lost  his  vot« 
in  that  precinct.  Upon  such  challenge  being  made,  the  Commissioners  of  Bection  may  lawfully 
swear  the  voter  as  to  the  fact  of  his  change  of  domlcll. 

APPEAL  firom  the  First  District  Oouit  of  New  Orleans,  RoberUon^  J. 
Benjamin^  Bradford  <f  Finney  aDd   George  S,  Laeey,  for  plaintiff  and 
appellant     BundeU  Hunt  and  L,  J/.  Day^  for  defendant 

BrcHANAN,  J.  On  the  5th  of  November,  1865,  a  general  election  was  held 
in  the  city  of  New  Orleans  for  the  choice  of  State  and  parish  officers  by  the 
people.  The  votes  were  received  at  twenty-three  distinct  election  precincts, 
fixed  by  the  common  council  of  New  Orleans,  in  conformity  to  section  sixth  of 
the  Act  relative  to  Elections,  approved  March  loth,  1856. 

The  following  were  the  officers  to  be  elected :  Governor,  Lieutenant  Govern- 
or, Secretary  of  State,  Auditor,  Treasurer,  Attorney  General,  Superintendent 
of  Education,  Representatives  in  Congress,  State  Senators,  Representatives  in 
the  State  Legislature,  Sheriff,  Coroner,  District  Attorney,  Clerks  of  Court,  As- 
sessors, Tax  Collectors,  Justices  of  the  Peace  and  Constables. 

The  districts  of  election  for  some  of  these  officers  included  all  the  precincts, 
for  others  but  a  portion  of  them ;  but  in  each  and  every  precinct,  one  or  more 
officers  of  each  of  the  above  denominations  w^as  to  be  voted  for  (among  them 
six  Clerks  of  Court),  and  in  two  ballots :  the  vote  for  Justice  of  the  Peace  and 
Constable  in  one,  and  the  vote  for  any  or  all  of  the  other  officers  named  in 
another ;  two  ballot  boxes  being  furnished,  as  directed  by  law,  to  each  election 
precinct  for  the  reception  of  the  votes ;  one  box  in  which  to  deposit  the  votes 
received  for  Justice  and  Constable,  and  one  box  for  the  votes  cast  for  the  other 
officers  voted  for. 

At  all  of  the  twenty-three  precincts  the  votes  were  received  up  to  the  hour 
fixed  by  law  for  closing  the  poll ;  when  the  ballot  boxes  were  opened  and  the 
three  Commissioners  of  Election,  assisted  by  the  two  Clerks  appointed  and 
17 
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AcLD  sworn  in  each  precinct,  proceeded  to  count  and  record  the  votes  polled  for  each 
Walton.  candidate.  In  twenty-one  out  of  the  twenty-three  precincts,  the  counting  was 
completed  and  recorded,  and  the  result  ascertained  without  any  obstruction. 
But  at  two  of  the  precinc^  the  seventh  and  ninth,  after  the  counting  of  the 
votes  had  commenced  and  before  it  had  been  completed,  the  polls  were  invaded 
by  mobs,  who  snatched  from  the  hands  of  the  Commissioners  of  Election  the 
ballot  boxes  and  balloU,  and  from  the  hands  of  the  Clerks  of  the  election  the 
lists  of  voters  and  the  tallies  which  they  were  occupied  in  keeping,  and  con- 
signed ballots,  ballot  boxes,  lists  of  voters  and  tallies,  to  an  indiscrimate  de- 
struction. 

Returns  of  the  votes  polled  in  all  the  precincts,  except  the  seventh  and  ninths 
were  made  to  the  proper  returning  oflBcer.  From  the  seventh  precinct  no  re- 
turns were  made.  From  the  ninth  precinct,  there  was  a  return  of  the  vote  for 
Justice  of  the  Peace  and  Constable,  but  no  return  of  the  vote  for  the  other  officers* 

Among  the  officers  which  it  was  the  purpose  of  this  election  to  fill,  was  that 
of  Clerk  of  the  Fourth  District  Court  of  New  Orleans.  The  only  candidates 
for  that  office  were  the  plaintiff  and  the  defendant,  the  nominees  respectively 
of  the  Deinocratie  and  of  the  Ameri4:an  parties.  The  returns  of  the  twenty- 
one  precincts,  at  which  the  vote  was  fully  counted,  as  certified  by  the  Conmiis- 
sioner  to  the  Sheriff,  and  by  the  Sheriff  to  the  Secretary  of  State,  gave  collec- 
tively to  Mr.  Walton,  the  defendant  and  the  "  American"  candidate,  a  majority 
of  two  hundred  and  two  votes  over  his  opponent  Mr.  Auld^  the  plaintiff,  can- 
didate of  the  '*  Democratic"  party ;  and  the  present  action  is  a  contest  of  de- 
fendant's right  to  the  office,  according  to  the  forms  and  within  the  delays  pre- 
scribed by  the  Act  of  15th  March,  1855,  relative  to  elections. 

The  petition  of  the  contestant,  Mr.  Auld,  sets  forth  the  following  grounds  of 
contestation : 

1st  "  At  the  seventh  precinct  there  were  polled,  in  my  favor,  legal  votes  suf- 
ficient to  give  me  a  majority  of  at  least  two  hundred  and  twenty  votes  at  said 
precinct,  which  votes  have  not  been  returned  to  the  Sheriff  by  the  Commis- 
sioners, for  the  reason  that  before  the  Commissioners  had  finished  counting  all 
the  votes  given  for  the  several  candidates  at  said  precinct,  and  before  they  had 
been  able  to  make  up  their  returns,  the  room  in  which  said  Commissioners 
were  employed  in  counting  said  votes  and  making  up  said  returns,  was  violent- 
ly invaded  by  a  band  of  lawless  men,  who  destroyed  the  ballot  boxes,  the  votes, 
the  lists  of  voters,  and  the  other  papers  and  documents  of  the  said  Conmiissioners, 
although  the  count  had  progressed  sufficiently  far,  of  the  vote  cast  for  the  said 
office  of  Clerk  of  the  Fourth  District  Court  of  New  Orleans,  to  enable  said 
Commissioners  and  their  Clerks  to  ascertain  that  there  was  a  majority  of  at 
least  two  hundred  and  twenty  votes  of  legal  voters  in  favor  of  myself. 

2d.  *' At  the  ninth  precinct  there  was  a  large  majority  of  legal  votes  given  in 
my  favor,  the  exact  number  of  which  I  cannot  specify,  which  votes  were  not 
returned  in  my  favor  by  the  Commissioners,  because  they  were  hindered  from 
counting  said  votes  and  making  the  returns  thereof,  by  the  violent  interruption 
of  a  band  of  lawless  men,  who  destroyed  the  ballot  boxes  with  their  contents, 
and  the  list  of  voters,  so  as  to  render  it  impossible  for  the  said  Commissioners 
to  make  the  returns  required  by  law. 

3d.  "  At  the  twelfth  precinct  there  was  an  error  in  counting  the  votes  in  the 
ballot  boxes,  and  in  making  the  returns  of  the  count,  which  error  resulted  to 
my  injury  and  disadvantage  to  the  amount  of  twelve  votes. 
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4th.  "  At  all  of  the  precincts  in  the  city  except  the  fourth,  a  large  nuQil>er         auld 
of  legal  Toters,  who  tendered  their  votes  in  my  favorj  were  rejected  by  the  Com-       Waltov. 
missioners  and  their  votes  refused,  because  they  did  not  produce  their  certifi-         ^ 
cates  of  naturalization,  which  the  Commissioners  arrogated  to  themselves  the 
power  of  demanding,  although  no  such  power  is  granted  them  by  law,  and  al- 
though said  voters  offered  to  take  the  oath  required  by  the  fourteenth  section 
of  the  Act  of  the  15th  of  March,  1855,  entitled  an  Act  relative  to  Elections. 

5th.  **"  At  all  the  precincts  in  the  city  except  the  fourth,  large  numbers  of 
legal  voters,  who  tendered  their  votes  in  my  favor,  were  rejected  and  their  votes 
refused,  after  they  had  complied  with  the  illegal  and  unauthorized  demand  of 
the  Commissioners  for  the  production  of  their  certificates  of  naturalization,  and 
after  taking  or  offering  to  take  the  oath  required  by  the  fourteenth  section  of 
the  Act  of  the  15th  of  March,  1855  ;  the  said  Commissioners  giving  no  reason 
or  pretence  for  the  said  refusal,  except  the  illegal  and  frivolous  pretext  that 
they  had  the  right  to  disregard  and  consider  as  null  the  judgment  of  courts  of 
record  whenever,  in  the  opinion  of  said  Commissioners,  said  judgments  were 
erroneous. 

6th.  ^^  That  the  persons  whose  names  are  set  forth  in  the  papers  hereto  an- 
nexed, and  marked  A  and  B  for  greater  certainty,  together  with  many  other 
persons  whose  names  will  be  hereafter  produced,  were  on  the  said  day  of  the 
election  legal  voters  of  the  parish  of  Orleans,  and  entitled  to  vote  in  the  respec- 
tive precincts  set  forth  immediately  above  their  names  ;  and  that  on  the  day  of 
said  election  they  did  tender  their  respective  votes  in  my  favor,  at  the  respec- 
tive precincts  where  they  were  entitled  to  vote,  and  that  they  were  not  admitted 
to  vote,  and  that  the  votes  were  refused  by  the  Commissioners,  although  they 
offered  to  take  the  oath  prescribed  by  the  fourteenth  section  of  the  Act  of  the 
15th  of  March,  1855,  entitled  an  Act  relative  to  Elections,  and  although  many 
of  them  did  take  the  said  oath,  and  did  exhibit  also,  in  compliance  with  the  il- 
legal demand  of  the  Commissioners,  their  certificates  of  naturalization  duly  is- 
sued in  conformity  to  law,  and  that  said  votes  were  rejected  solely  on  the  ille- 
gal and  unjust  pretext  set  forth  in  the  fourth  and  fifth  grounds  aforesaid. 

7th.  "  That  at  the  third  precinct  there  were  three  legal  votes  in  my  fiivor  ; 
at  the  eighteenth  precinct  one  legal  vote  in  my  favor ;  at  the  twenty-third  pre- 
cinct five  legal  votes  in  my  &vor,  and  at  the  tenth  precinct  one  legal  vote  in 
my  favor ;  all  for  said  oflBce  of  Clerk  of  tlie  Fourth  District  Court  of  New  Or- 
leans ;  which  were  delivered  by  legal  voters  and  received  by  the  Commissioners 
of  said  respective  precincts,  which  were  not  counted  by  the  said  Commissioners 
and  not  included  in  the  returns,  because,  by  accident  or  mistake,  on  the  part  of 
some  one  of  the  said  Commissioners,  they  were  deposited  in  the  ballot  box  kept 
for  the  reception  of  votes  for  Justice  of  the* Peace  and  Constable. 

8th.  *^  There  was  error  to  my  prejudice  in  adding  up  the  tally  lists  at  all  the 
precincts,  the  said  additions  showing  a  smaller  number  of  votes  in  my  favor, 
and  a  larger  number  in  your  favor,  than  would  have  appeared  if  the  tally  lists 
had  been  correctly  added. 

9th.  "  The  grounds  above  set  forth  will,  when  proven,  suffice  to  overcome 
the  majority  which  I  learn  will  be  shown  by  the  returns  already  made,  the  said 
majority  being  only  two  hundred  and  two  votes." 

The  petition  concludes  by  a  prayer  for  citation  and  for  judjnnent,  decreeing 
that  petitioner  and  not  the  defendant,  Jam^  B.  Walton^  was  duly  cccIlJ  C«erk 
of  the  Fourth  District  Court  of  New  Orleans. 
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^^  Defendant  pleaded  the  general  issue,  averred  that  he  was  the  Clerk  elect  by 

WALtoii.       a  large  majority,  and  that  nis  majority  would  have  been  much  larger  had  not 
%  the  Commissioners  of  Election  received  votes  for  contestant  of  persons  not  le- 

gally naturalized  and  not  entitled  to  vote. 

Upon  this  issue  the  parties  went  to  trial  before  a  jury  who  found  a  verdict^ 
by  a  majority  of  seven  to  five,  "  that  /.  B,  WdltaUy  the  defendant,  was  duly 
and  legally  elected  to  the  office  of  Clerk  of  the  Fourth  District  Court  of  New 
OHeans." 

A  new  trial  was  prayed  for,  which  the  District  Judge  refused  to  allow,  ("  al- 
though inclined  to  the  opinion  that  the  verdict  was  contrary  to  the  law  and  the 
fiict,")  inasmuch  as  the  forty -fifth  section  of  the  Act  of  1855,  relative  to  efec- 
tions,  declares  that  the  court  shall  have  no  power  to  grant  a  new  trial  in  a  case 
of  this  kind. 

The  counsel  of  plaintiff  has  brought  to  our  notice  a  contradiction  between 
the  English  and  French  texts  of  this  section  quoted  by  the  Judge  of  the  Dis- 
trict Court  For  while  the  English  text  reads  as  stated  by  the  learned  Judge, 
the  French  text  seems  to  declare  directly  the  reverse.  In  this  contradiction  of 
the  two  texts,  we  cannot  say  the  Judge  erred  in  adopting  that  which  most  pro- 
motes the  end  which  the  Legislature  seem  to  have  had  in  view  in  this  statute, 
namely,  a  speedy  determination  of  this  class  of  cases. 

The  cause  is  now  before  us  on  the  appeal  of  the  contestant,  under  the  Acts 
of  1856,  pages  9  and  117,  with  the  same  latitude  of  control  as  was  possessed  by 
the  jury  under  the  forty-fifth  section  of  the  Act  of  1866. 

Counsel  on  both  sides  seem  agreed  in  relation  to  two  general  principles  of 
the  law  of  contested  elections : 

1st  "  That  the  official  return  is  prima  facie  evidence  of  the  legality  of  an 
election." 

2d.  "  That  the  election  and  not  the  return ^  entitles  the  party  to  the  office, 
and  that  in  a  suit  of  this  character,  the  court  can  go  behind  the  return  to  as- 
certain the  true  canvass."    People  v.  York^  14th  Barbour's  New  York  Rep. 

The  burden  of  proof  is  upon  the  contestant  (in  the  words  of  his  ninth  ground) 
"  to  overcome  the  majority  shown  by  the  returns  already  made,  of  two  hundred 
and  two  votes"  against  him. 

He  proposes  to  do  this  by  two  different  kinds  of  evidence : 
1st  Of  votes  received  at  the  polls,  but  not  counted 
^  2d.  Of  votes  offered  at  the  polls  and  which  ought  to  have  been  received, 

but  were  not  received. 

No  question  is  made  of  the  admissibility  of  the  first  kind  of  proo£  The  ar- 
gument in  relation  to  it,  turns  exclusively  upon  the  credibility  and  effect  of 
statements  of  witnesses  to  some  extent  conflicting. 

The  second  class  of  evidence  offered,  involves  many  and  intricate  questions 
of  law,  but  little  or  no  contradiction  as  to  facts. 

The  principal  evidence  of  the  first  class  is  that  in  relation  to  the  destruction 
of  the  ballots  at  the  seventh  and  ninth  precincts,  and  the  state  of  the  vote  at 
those  precincts  at  the  close  of  the  polls ;  and  our  attention  must  first  be  direct- 
ed to  the  testimony  given  by  the  witnesses  upon  this  subject 

The  destruction  of  those  ballots  was  a  crime  committed  by  persons  unknown, 
which  both  plaintiff  and  defendant  deplore,  and  in  the  commission  of  which 
there  is  not  the  slightest  hint  of  suspicion,  in  the  pleadings  or  in  the  evidence, 
that  either  of  them  had  any  complicity.     Both  parties  admit  that  a  large  num- 
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ber  of  votes  was  received  at  the  two  precincts  in  question.     Both  parties  ad-  acld 

mit  the  propriety  and  necessity  of  secondary  evidence  of  that  vote,  to  come  in  Wiltok. 
aid  of  the  partial  returns  of  election  which  have  been  made ;  and  to  assure  the 
possession  of  the  office  in  contest  to  that  candidate  who  has  in  truth  been 
elected  to  fill  it  The  only  dispute  on  this  branch  of  the  case  is,  whether  the 
testimony  adduced  has  accomplished  this  object  On  the  part  of  plaintiff,  it  is 
insisted  that  the  state  of  the  poll  at  the  seventh  and  ninth  precincts  is  estab- 
lished with  sufficient  certainty  by  the  evidence.  On  the  part  of  defendant,  it 
is  contended  that  the  data  are  insufficient  for  that  purpose.  As  to  the  occur- 
rences at  the  seventh  precinct,  we  have  the  testimony  of  the  three  Commis- 
siooers,  William  Christy,  Samuel  Locke  and  Charles  H,  Morton  ;  of  the  two 
Clerks  of  the  precinct,  J9.  Mitchell  and  C.  D.  Raney  ;  of  the  Deputy  Sheriff 
at  that  precinct,  7!  D.  Harper  ;  and  of  a  citizen,  T,  J.  Ilitzelherger. 

All  these  witnesses  agree  that  the  total  number  of  votes  received  at  the 
seventh  precinct  from  the  opening  to  the  closing  of  the  poll  was  eight  hundred 
and  ninety-four^  except  Hitzelberger,  who  does  not  mention  the  number. 

They  all  agree  that,  when  the  hour  arrived  for  closing  the  polls  the  Commis- 
sioners opened,  first,  the  ballot  box  containing  the  ballots  polled  for  the  State 
and  parish  officers,  other  than  Justice  and  Constable,  and  commenced  ascer- 
taining the  result  of  the  election,  as  to  those  officers,  by  unfolding  the  tickets 
and  distributing  them  into  three  piles ;  one  pile  being  composed  of  printed 
tidcets,  headed  "  Democratic,'*  which  had  no  name  erased  or  written  upon  them. 
This  is  called  by  the  witnesses  '^  the  straight  Democratic  ticket**  Another 
pile  was  composed  of  printed  tickets,  headed  "^  American,**  which  had  no  name 
erased  or  written  upon  them.  The  witnesses  call  this  "  the  straight  American 
ticket*^     A  third  pile  was  formed  of  "  scratched*'  or  "  split**  tickets. 

The  important  operation  of  counting  the  votes  was  next  in  order ;  and  as 
this  is  the  point  where  the  witnesses  sunder,  it  becomes  indispcnsible  to  trace, 
step  by  step,  the  testimony  of  each.  We  take  them  in  the  order  in  which  they 
stand  in  the  record. 

D.  Mitchell  says,  "  Colonel  Christy  counted  out,  one  at  a  time,  without  call- 
ing the  names  on  the  ticket,  the  number  of  straight  American  tickets,  amount- 
ing to  299,  and  told  me  to  put  that  down  as  the  number  of  straight  American 
tickets.  Mr.  Locke^  in  like  manner,  counted  the  straight  Democratic  tickets, 
amounting  to  509.  The  split  tickets  were  called  off,  the  names  on  each  ticket, 
and  tallied  by  the  clerks.  On  those  the  different  candidates  had  different  ma- 
jorities. These  tickets  were  then  put  back  in  the  ballot  box,  and  locked  up  by 
CoUmel  Christy.  Then  they  commenced  opening  the  box  of  Justice  of  the 
Peace  and  Constable,  and  began  to  assort  the  tickets  in  the  same  manner  as 
they  had  done  for  the  others ;  and  they  had  counted  out  those  for  Justice  of 
the  Peace  and  Constable,  tickets  that  had  the  names  of  Mr.  Bradford  and  Mr. 
Agaiifse  on  them,  and  they  had  counted  about  140  of  the  tickets  having  the 
name  of  Mr.  CutilU&r  and  Mr.  Kearny,  when  the  mob  came  in,  took  the  bal- 
lot boxes  and  the  other  tickets  that  were  then  on  the  table,  also  all  the  tally 
lists  and  lists  of  voters,  and  carried  then  out  into  the  street,  and  that  is  the  last 
I  saw  of  them.** 

Mr.  Raney  says,  "  Colonel  Christy  then  proceeded  to  examine  the  straight 
American  tickets,  counting  from  one  to  one  hundred.  When  he  got  through, 
my  memory  does  not  serve  me  what  the  number  of  the  straight  American  ticket 
was.    In  counting  the  straight  American  tickets,  they  were  taken  out  one  by 
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AuLD  one  from  one  hat  and  put  into  another.  When  he  got  to  one  hundred  I  put 
Wauob.  down  on  my  sheet  the  figure  100,  and  so  on  until  he  got  through.  After  they 
got  through  the  straight  American  ticket,  Mr.  Locke  proceeded  to  count  the 
straight  Democratic  ticket  in  the  same  manner  as  Colonel  Christy  did  the 
straight  American  ticket,  and  I  kept  the  tally  in  the  same  manner."  "  My 
memory  does  not  serve  me  now  so  as  to  state  the  numher  of  straight  Demo- 
cratic tickets."  *'  The  scratched  tickets  were  then  called  off  by  Mr,  Loclce^  and 
each  name  tallied  up  by  the  Clerk.  After  we  had  got  through  tallying  the 
scratched  tickets,  the  whole  of  the  tickets,  straight  American,  straight  Demo- 
cratic, and  scratched,  were  then  placed  back  together  in  the  box,  either  by  Mr. 
Harton  or  Colonel  Christy.  I  mean,  they  were  placed  in  the  same  from  which 
they  had  been  taken  in  the  first  instance,  and  the  box  was  locked  up.  We 
then  proceeded  to  open  the  Justice  box  and  assort  the  tickets  in  the  same  man- 
ner as  in  the  State  box,  placed  them  in  three  different  piles,  one  pile  in  a  hat^ 
one  pile  in  a  basket,  and  one  pile  in  a  bucket,  the  same  receptacle  which  had 
been  used  for  the  State  tickets.  Mr.  Locke  then  proceeded  to  count  the  straight 
Democratic  tickets  for  Justice  of  the  Peace  and  Constable.  They  were  counted 
in  the  same  manner  as  the  State  tickets.  While  the  Commissioners  were 
counting  the  Justice^s  box  Mr.  Mitchell  and  myself  were  then  adding  our  tally 
list  to  make  our  report  for  the  State  ticket  and  the  vote  for  each  candidate  on 
the  scratched  ticket  together,  and  the  result  had  been  extended.  The  result 
for  Sheriff  and  for  Governor  had  been  announced.  While  the  Conunissioners 
were  counting  the  Justice*s  box  the  mob  broke  in,  blew  out  the  lights,  seized 
the  tally  sheets,  the  ballot  box,  one  of  the  round  tables,  took  them  out  in  the 
middle  of  the  street,  then  made  a  fire  of  the  whole  of  it  This  took  place  at 
about  half-past  eleven  o^ clock  p.  m." 

Samuel  Locke  says,  "  After  the  closing  of  the  polls  we  proceeded  to  open  the 
State  box.  There  were  two  boxes,  one  for  Justice  and  Constable,  and  the 
other  for  all  the  ofiicers  mentioned  in  ticket  marked  B.  We  proceeded  to 
straighten  out  and  assort  the  tickets,  putting  the  Democratic  clean  unscratched 
tickets  into  a  champagne  basket;  putting  the  clean  unscratched  American 
tickets  into  a  hat ;  all  tickets  that  were  scratched  or  not  throughout  a  party 
ticket,  were  put  into  another  hat"  "  I  counted  the  clean  Democratic  tickets, 
Messrs,  Christy  and  Norton  looking  over  me  to  see  that  I  counted  right. 
There  were  509  of  theuL  Mr.  Christy  counted  the  clean  American  ticket,  I 
looking  to  see  that  he  was  counting  right  There  were  299  of  them.  There 
were  85  scratched  tickets,  and  one  blank  ticket  I  called  off  all  the  names 
on  the  scratched  tickets.  The  Clerks  kept  the  tally.  Mr.  Horton  looking 
over  me  and  taking  the  tickets  to  see  if  I  called  them  right  Some  of  them 
had  the  Governor  scratched,  some  the  Sheriff,  and  others  other  candidates." 

**  Aft^r  the  ballots  had  been  assorted,  counted  and  tallied,  they  were  all  put 
together  in  the  State  ballot  box  by  Mr.  Christy,  who  pressed  them  down  to 
get  them  in.  The  box  was  locked  by  him,  and  the  key  put  in  his,  Christy^ 
pocket,  and  he  remarked  that  we  had  done  with  them,  and  his  plan  had  been 
carried  out,  that  is,  in  counting  the  ballots  instead  of  tallying  each  name.  We 
then  proceeded  to  open  the  Justice's  box,  straightened  out  and  assorted  the 
tickets  in  the  same  manner ;  and  we  found  three  State  tickets  in  these,  two 
American  tickets  and  one  Democratic  ticket  The  Clerks  were  ordered  to  add 
these  to  the  count  The  account  I  have  given  of  the  number  of  votes  for  each 
party  was  made  up  then,  these  votes  being  counted.     Mr,  Christy  opened  the 
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State  box,  and  put  then  those  tickets  into  it,  and  put  the  key  back  in  his  ^vld 

pocket  Just  previous  to  adding  these  three  ballots,  the  Clerks  had  announced  Waltok. 
the  majority  for  the  Governor  and  the  Sheriff  We  proceeded  to  count  the 
Justice's  votes  in  the  same  manner  as  we  had  done  the  State  tickets ;  Mr, 
Christy  counting  the  American  vote  for  Justice  and  Constable,  and  there  were 
299  votes,  and  I  was  counting  the  Democratic  votes  when  the  mob  got  in  and 
destroyed  them." 

T.  D.  Harper  says,  "  After  closing  the  poll  the  votes  were  separated,  as  be- 
fore stated  by  Mr.  LocJce ;  they  finished  counting;  all  the  State  tickets  were 
placed  by  Colonel  Christy  in  a  box,  and  locked  up  by  him ;  the  Commission- 
ers had  commenced  counting  the  votes  for  Justice  and  Constable.  The  whole 
number  of  votes  was  894r— 567  for  Bell,  318  for  Hufty.  Heard  Colmiel  Christy 
announce  the  majority  for  Sheriff,  also  Mr.  Locke.  This  was  about  an  hour 
before  the  mob  broke  in."  "  Witness  did  not  add  up  the  tally  lists.  It  was 
done  by  the  ClerRs."  "  "When  they  had  finished  counting  the  three  piles  of 
State  tickets,  they  were  put  by  Colonel  Christy  in  the  State  box,  were  pressed 
down  by  him,  and  the  box  locked  by  him  with  the  remark  *^  that  is  now  done 
with."  This  box  was  afterwards  opened  to  put  into  it  the  tickets  which  had 
been  found  in  the  Justice's  box.  Colonel  Christy  then  requested  Mr.  Locke 
to  relieve  him,  as  he  was  tired,  and  count  the  tickets  in  the  Justice's  box." 

Urilliam  Christy  says,  "  At  the  closing  of  the  polls,  the  tickets  were  divided 
into  three  parcels.  Those  headed  *  American '  were  placed  together,  and  those 
beaded  *  Democratic '  placed  together,  and  those  scratched  were  placed  together, 
with  the  view  of  fecilitating  us  in  calling  off  the  names  of  candidates,  none  of 
which  had  been  called  off  except  those  upon  the  split  tickets.  These  bundles 
of  tickets  were  made  expressly  with  reference  to  their  heading.  The  assorting 
these  tickets  and  piles  was  done  with  great  rapidity,  and  not  a  name  was  ex- 
amined by  any  of  the  Inspectors,  and  so  far  as  I  was  concerned,  I  did  not  ex- 
amine a  single  name  upon  a  single  ticket  thus  assorted,  nor  did  any  of  the  other  In- 
spectors to  my  knowledge.  The  three  Inspectors  assorted  all  of  the  tickets.  Each 
took  a  handful  of  the  tickets,  examined  the  heading,  and  placed  each  ticket  on  its 
proper  pile.  Mr.  Locke  then  counted  the  number  of  tickets  headed  *  Demo- 
cratic,' and  I  counted  those  headed  *  American.'  The  number  of  each  was 
announced,  and  I  ordered  it  to  be  put  upon  loose  sheets  of  paper  by  the  Clerks. 
We  then  proceeded  to  call  off  all  the  names  upon  the  eighty  split  tickets,  and, 
as  before  stated,  those  were  all  the  names  that  were  called  off  and  tallied." 
"This  arrangement  of  the  tickets  into  piles  was  a  preliminary  step,  taken  by 
us  merely  to  facilitate  the  counting,  and  was  not  intended  by  the  Commission- 
ers to  be  the  final  counting  of  the  votes.  This  was  done  at  my  suggestion.  I 
did  not  see  the  name  of  Mr.  Auld  or  of  Mr.  Walton  upon  any  of  the  tickets  in 
either  pile,  except  that  of  the  split  tickets  which  was  counted.  After  the  dis- 
tribution of  the  tickets,  I  put  the  American  tickets  which  I  had  counted  back 
into  the  ballot  box.  Those  headed  Democratic  were  placed  in  a  champagne 
basket,  and  those  which  were  split  were  placed  in  a  bucket,  with  the  view  of 
a  final  examination  and  calling  off  While  we  were  counting  the  votes  of 
Justice  of  the  Peace,  and  before  we  had  touched  the  others,  the  boxes  were 
destroyed.  We  did  not,  I  am  positive,  put  all  the  tickets,  American,  Demo- 
cratic and  scratched,  back  into  the  box,  and  lock  the  box  up.  I  did  not  lock 
the  box  containing  the  tickets  headed  *  American,'  nor  touch  the  key.  I 
could  not  have  made  a  return  at  any  time  since  the  election  showing  the  num- 
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Auu>  ber  of  votes  received  by  any  one  candidate  at  that  precinct  The  ticket  boxes 
Waltok.  and  every  scrap  of  paper  that  was  on  the  table  disappeared  in  about  five 
seconds  after  the  mob  entered,  and  the  last  I  saw  of  them  they  were  burning 
in  the  street"  "The  total  number  of  votes  cast  at  that  election  precinct  was, 
I  think,  804  I  am  not  positive,  but  that  is  my  impression  of  the  number.  I 
do  not  know  how  many  tickets  were  said  to  have  been  on  that  pile  called 

*  Democratic '  tickets.  As  the  nujnber  was  placed  on  paper  by  the  Clerks,  by 
order  of  the  Inspectors,  I  did  not  charge  my  memory  with  it"  "  I  think  there 
were  about  82  scratched  votes — between  80  and  90.  I  have  no  idea  what  the 
relative  vote  between  Auld  and  Walton  on  the  scratched  ticket  was,  as  the 
tallies  had  not  been  counted  by  the  Clerks  and  reported  by  the  Inspectors.  I 
heard  the  names  on  the  scratched  tickets  called  out"  "  I  never  on  that  day 
officially  announced  to  any  person  the  result  of  the  election  as  to  any  candidate, 
but  I  did  announce  the  number  of  votes  headed  '•  American^  when  I  returned 
them  to  the  box,  which  number  was  taken  down  by  the  Clerks ;  but  I  do  not 
remember  what  that  number  was." 

Examined  on  another  occassion,  Mr.  Christy  says,  *'  The  State  ticket  had 
been  counted  before  the  destruction  of  the  boxes,  and  divided  into  three  piles, 
one  headed  by  Derhigny^  the  other  by  WlcHlffe^  the  third  the  ^plit  tickets, 
•  which  last  pile  was  large  and  had  to  be  tallied  and  each  name  called.  Witness 
suggested  to  the  Clerks  to  go  on  and  carry  out  and  add  these  tallies  whilst  the 
Commissioners  counted  the  votes  for  Justice  and  Constable,  which  was  done." 
"  Witness  did  not,  nor  did  he  hear  any  of  the  other  Judges  ask  the  Clerks  if 
they  had  finished  their  tally,  and  what  the  result  was,  before  the  destruction  of 
the  box ;  but  he  heard  remarked  in  conversation  around  hin,  (does  not  know 
by  whom,  as  he  was  engaged  in  counting,)  that  the  result  would  be  on  the 
general  ticket  about  213  majority  for  WieJcliffe^  and  about  250  majority  for 
BcJV 

G.  H,  Ilorton  says,  "  There  is  no  fact  or  circumstance  of  that  election  that 
I  am  aware  of,  by  which  the  actual  vote  of  any  of  the  candidates  can  be  known 
by  me.  I  have  no  information  about  the  correctness  of  the  counting  of  the 
straight  piles  of  votes,  and  I  do  not  know  what  one  of  the  Commissioners  con- 
ceded as  to  the  correct  counting  of  those  piles.  I  am  unable  to  say  anything 
in  regard  to  Mr.  AulJ/s  position,  or  that  of  any  other  of  the  candidates  on  the 
tickets  relatively."  "  I  am  certain  that  after  the  tickets  had  been  separated 
and  counted,  as  described  by  Colorid  Christy,  they  were  placed,  those  headed 

*  American  *  in  the  ballot  box,  those  headed  '  Democratic '  in  the  champagne 
basket,  and  those  that  were  scratched  in  the  bucket" 

Examined  on  another  occa,sion,  Mr.  Ilorton  says,  "  The  whole  of  the  State 
tickets  had  been  counted  out  and  tallied  by  the  Clerks.  Thinks  the  Clerks  did 
announce  the  votes  for  some  of  the  candidates.  Was  very  busy  counting  votes 
from  the  other  boxes.  Does  not  remember  how  many  straight  Democratic 
tickets  had  been  counted.  Remembers  the  straight  American  ticket  was  299. 
Thinks  the  number  of  the  straight  Democratic  ticket  exceeded  500." 

T.  J.  Uitzelberger  says :  *'  Was  present  at  the  7th  Ward  when  the  tickets 
were  separated  into  three  parts.  Does  not  know  what  piles  contained  *  straight 
American  tickets,'  and  what  contained  *  straight  Democratic  tickets,'  nor  what 
contained  *  scratched  tickets ;'  but  I  found  it  impossible,  from  the  extreme  rapi- 
dity with  which  the  tickets  were  passed  from  the  ballot  box,  to  ascertain 
whether  the  tickets  were  straight  Democratic  tickets  or  straight  American  tic- 
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ketsi.  They  were  headed,  however,  Democratic  and  American  tickets  respec-  Avub 
tively,  and  as  such  counted."  "  To  the  best  of  my  recollection,  after  the  sepa.  Wiuov. 
ration  of  the  tickets,  the  American  tickets  and  the  scratched  tickets  were 
returned  to  the  ballot  box,  the  Democratic  tickets  being  left  in  the  champagne 
bosket  I  supervised  the  counting  of  the  Democratic  tickets  by  Samuel  Locke, 
having  previously  called  the  attention  of  Commissioners  Christy  and  II<yrt<m  to 
the  necessity  of  such  supervision." 

*■''  The  tickets  were  separated,  as  1  understood,  with  a  view  to  ascertain  the 
approximate  result  of  the  election,  to  gratify  public  curiosity,  and  not  with  a 
view  to  an  accurate  and  final  result  of  the  election.  The  separation  was  made 
solely  to  ascertain  approximation  to  the  gubernatorial  vote." 

These  copious  extracts  from  the  testimony  are  believed  to  contain  all  that  the 
record  shows,  which  is  material,  in  relation  to  the  counting  of  the  vote  at  the 
7th  precinct,  at  the  election  of  the  5th  November,  1855. 

In  connection  with  the  testimony  of  Mitchell  and  Raney^  we  must  not  omit, 
however,  to  mention  that  there  is  in  evidence  a  memorandum  which  those 
gentlemen,  with  a  very  commendable  regard  to  their  duty  as  sworn  Clerks  of 
the  election,  and  to  the  rights  of  their  fellow-citizens  interested  in  this  election 
as  voters  or  as  candidates,  made  and  signed  by  comparing  their  recollections  of 
Hie  lists  of  voters  and  the  tallies  which  had  been  destroyed,  on  the  very  next 
day  succeeding  the  election.  This  memorandum  commences  by  giving  the  exact 
vote  polled  for  each  of  the  candidates  for  the  offices  of  Governor  and  Sheri£^  at 
the  7th  precinct,  and  proceeds  to  state  the  minimum  majority  of  the  candidates 
who  had  obtained  the  highest  votes  for  each  of  the  other  offices  included  in 
what  the  witnesses  call  the  State  ticket  In  this  memorandum  it  is  declared 
that  the  plaintiff,  W.  G.  Auld^  had  obtained  a  majority,  at  that  precinct,  of  not 
less  than  two  hundred  and  twenty  votes,  for  the  office  of  Clerk  of  the  Fourth 
District  Court 

We  see  nO  reason  to  doubt  the  correctness  of  this  memorandum.  It  is  made 
by  the  very  men  who  had  been  engaged  the  whole  of  the  preceding  day,  from 
nine  o'clock  in  the  morning  until  twelve  o'clock  at  night,  in  recording  the  votes 
received  and  in  tallying  the  votes  counted.  It  is  proved  that  the  vote  for  Gov- 
ernor and  for  Sheriff  (which  two  offices  excited  a  more  general  interest  than 
the  others)  had  been  definitively  ascertained  and  announced  before  the  destruc- 
tion of  the  ballots  and  tallies.  It  is  proved  that  the  contest  was  between  two 
party  nominations  for  fourteen  distinct  classes  of  office,  besides  those  of  Gover- 
nor and  Sheriff  and  to  be  filled  (so  far  as  the  vote  of  the  7th  precinct  was  con- 
cerned) by  twenty -five  individuals,  whose  names  might  be,  and  in  most  cases 
were,  all  included  in  each  ticket  polled,  in  addition  to  those  of  the  candidates 
for  Governor  and  for  Sheriff.  It  is  proved  that,  in  order  to  avoid  the  enormous 
ifttigue  and  delay  of  going  through  every  one  of  nearly  a  thousand  tickets, 
name  by  name,  (or  proclaiming  and  tallying  twenty-five  thousand  names  sepa- 
rately,) the  Commissioners  at  this  precinct  had  adopted  a  mode  of  operaticm 
which,  it  is  also  proved,  was  followed  at  the  other  precincts,  which  have  made 
retoras  whose  correctness  is  not  disputed,  namely :  to  cull  out  from  the  mass  of 
ballots  all  those  of  a  strictly  party  character ;  to  distribute  such  into  two  piles, 
aecording  to  the  party  for  which  they  were  respectively  cast ;  to  put  all  the 
ballots  which  did  not  contain  a  complete  or  unmixed  list  of  the  nominees  of  the 
parties  engaged  in  the  contest,  in  a  thhrd  pile ;  after  such  distribution  of  the 
ballots,  to  count  each  ticket  in  the  party  piles,  as  a  vote  for  each  nominee  of 

18 
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Auu>  the  party  in  whose  pile  it  was  found ;  and  only  to  call  oflf,  name  by  name,  the 
WAutw,  tickets  in  the  third  pile,  whose  mixed  character  rendered  its  minute  verification 
a  matter  of  unavoidable  necessity.  It  is  proved  that  this  mode  of  operation, 
thus  adopted,  was  carried  out  by  the  Commissioners  at  this  precinct ;  that,  of 
the 894  ballots  polled  and  deposited  in  the  "'  State''  ballot  box,  509  were  assign- 
ed to  the  "Democratic"  pile,  299  to  the  "American"  pile,  85  to  the  "split" 
or  "  scratched  "  pile,  and  that  one  ticket  was  a  blank  paper ;  that  609  votes 
were  therefore  assigned  to  each  candidate  (besides  Governor  and  Sheriff)  on 
the  "  State  "  ticket  of  the  Democratic  party,  and  299  to  each  candidate  on  the 
"State"  ticket  of  the  American  party;  that  the  "split"  tickets  were  called 
off,  and  the  votes  tallied  name  by  name. 

It  is  proved  that,  after  the  count  of  the  "  State  "  ticket,  made  and  recorded 
in  the  mode  just  described,  the  ballots,  or  a  portion  of  them,  were  restored  to 
the  "  State  "  ballot  box ;  and  the  Commissioners  proceeded  to  open  the  "  Jus- 
tice's "  ballot  box,  and  to  make  a  similar  distribution  into  three  piles  of  the 
ballots  polled  for  Justice  of  the  Peace  and  Constable,  preparatory  to  a  count  of 
the  vote  for  those  officers. 

It  is  proved  that  while  the  Commissioners  were  engaged  in  distributing  the 
ballots  for  Justice  of  the  Peace  and  Constable,  the  Clerks  added  up,  compared, 
and  extended  the  result  of  their  tallies  of  the  vote  for  each  candidate  upon  the 
"  State  "  ticket,  as  a  fact  accomplished,  and  in  accordance  with  the  expressed 
intentions  of  the  Commissioners. 

Under  these  circumstances,  when  the  irruption  of  the  mob  had  annihilated 
the  record  which  the  law  had  provided,  it  was  an  effort  of  memory,  not  a  mat- 
ter of  conjecture,  on  the  part  of  the  Clerks  of  election  for  the  7th  precinct,  to 
establish  the  exact  majority  which  the  highest  competitor  for  each  office  on  the 
"State"  ticket  had  obtained.  They  lost  no  time  in  taxing  their  memory  for 
that  purpose,  and  in  consigning  the  majorities  to  paper,  after  consultation  with 
each  other,  before  intervening  days  and  nights,  and  the  routine  of  the  ordinary 
pursuits  of  life,  had  effaced  or  dinamed  the  freshness  of  their  recollection  of  the 
exciting  events  in  which  they  had  participated  Of  those  events,  the  tally  and 
its  addition  were  not  only  the  most  interesting,  as  being  the  consummation  to 
which  everything  else  tended,  but  were  also  the  events  with  which  the  two 
signers  of  this  memorandum  had,  of  all  the  actors  in  the  scene,  the  most  in- 
timate connection.  They  were,  emphatically,  their  own  work.  And  the  effort 
of  memory,  which  reproduced  the  majorities,  were  not,  in  reality,  so  great  as  it 
might  seem  at  first  blush.  The  two  Clerks  were  only  obliged  to  recall  the  ad- 
dition of  the  several  names  on  the  eighty-four  "  scratched  "  tickets,  being  less 
than  one-tenth  of  the  whole  number  of  votes  cast 

Finally,  the  two  Clerks  concur  in  testifying  to  the  correctness  of  the  memo- 
randum thus  made  to  replace  the  tallies  destroyed.  On  this  subject,  Mitchell^ 
examined  in  this  cause  on  the  19th  January,  1856,  says :  "I  carried  out  the 
tallies  on  the  split  ticket  I  made  a  memorandum  to  the  best  of  my  recollec- 
tion. I  cannot  recollect  the  exact  majority  of  each  candidate.  I  made  the 
memorandum  the  next  morning  after  the  election.  That  memorandum  was 
made  by  Mr.  Eaney  and  myself." 

[The  memorandum  was  here  shown  to  the  witness.]  ''  When  I  presented  the 
memorandum  to  Mr.  Eaney^  I  asked  him  if  his  recollection  corroborated  mine, 
and  if  the  majorities  put  down  on  that  paper  were  correct  I  informed  Mr. 
Baney  that  I  intended  to  show  the  memorandum  to  Colonel  Christy  and  the 
4)ther  Commissioners,  with  a  view  to  have  a  return  made." 
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The  witness  Baney  says,  on  the  same  point :  "  Being  shown  the  original  Aotj> 
memorandum  filed  in  the  6th  District  Court  as  document  B,  says  that  his  signa-  Wax.iom. 
ture  thereto  is  genuine.  Mr.  Mitchell  and  myself  met  on  Tuesday  morning 
after  the  election.  We  had  a  conversation  in  regard  to  the  majorities.  We 
agreed  in  regard  to  the  majorities,  with  the  exception  of  one  name,  that  of  Col, 
Mari9  ;  and  after  my  explaining  to  him,  he  then  agreed  that  I  was  right  I 
told  him  that  we  had  better  get  together  and  make  out  a  statement,  our  memo- 
ry being  then  fresh.  He  then  said  he  would  prepare  a  memorandum  of  the 
majority,  and  present  it  to  me  for  examination,  and  on  Wednesday  morning, 
after  examining  it  carefully,  I  signed  it,  and  it  is  the  same  memorandum  filed 
in  the  6th  District  Court  and  marded  ^*  B."  That  memorandum  is  a  correct 
statement  of  the  majorities  for  each  candidate,  according  to  my  recollection  at 
the  tima  I  am  positive  that  the  statement  in  the  memorandum  is  the  lowest 
number,  and  when  Mr.  Mitchell  and  I  could  not  agree  we  took  the  lowest  ebb. 
I  told  Mr.  Mitchell  at  the  time  that  Mr.  AulcTs  majority  was  twenty  votes 
more  than  it  is  given  in  the  memorandum." 

The  court  has  marked  with  satisfaction  that  no  objection  was  made  to  the 
introduction  of  this  parol  evidence,  to  supply  the  place  of  the  ballots  and  tallies 
destroyed.  It  affords  a  proo^  if  any  were  required,  of  the  detestation  which 
the  respectable  defendant  and  his  eminent  counsel  entertain  for  any  attempt, 
through  violence,  to  pervert  or  defeat  the  exercise  of  the  right  of  suffrage. 

The  sovereign,  in  this  land,  is  the  people,  and  the  ballot  is  the  expression  of 
the  sovereign  will.  The  audacious  criminal  who  lays  the  hand  of  violence  upon 
the  ballot  box,  in  effect  usurps  the  sovereinty  of  the  country.  Wherever,  there- 
fore, a  case  of  such  attempted  usurpation  is  presented,  the  tribunals  charged 
with  the  jurisdiction  of  contested  elections  should  avail  themselves  of  every 
legal  means  within  their  reach,  to  ascertain  whether  the  popular  will  has  been 
expressed  through  the  ballot  box ;  and  if  so,  what  it  has  decreed. 

In  summing  up  the  evidence  of  the  occurrences  at  the  7th  precinct,  a  wish 
to  avoid  adding  to  the  otherwise,  perhaps,  excessive  length  of  this  decision,  has 
alone  prevented  us  from  commenting  on  the  discrepancies  in  the  testimony  of 
some  of  the  witnesses.  We  have  contented  ourselves  with  recapitulating  the 
material  portions  of  their  depositions,  and  giving  our  carefully  considered  con- 
clusions. We  will  observe  that  some  of  the  apparent  contradictions  are  not,  in 
reality,  so  much  differences  of  fact  as  differences  of  inference  from  &cts ;  and 
that,  where  there  exists  a  real  and  substantial  variance  in  a  matter  of  fact,  the 
court  is  bound  to  attach  more  weight  to  a  precise  and  positive  afSrmation,  than 
to  a  negation  founded  upon  a  memory,  either  avowedly  or  obviously  defective. 

The  record  contains  evidence  of  a  ticket,  printed  and  circulated  in  consider- 
able quantities  on  the  day  of  election,  which  contained  the  names  of  **  Demo- 
cratic" candidates  for  all  the  State  offices,  and  the  ** American"  candidates  for 
all  the  parish  offices,  including  Clerks  of  Courts ;  also  of  another  ticket,  which 
was  throughout  *' Democratic,"  with  the  exception  of  the  Clerk  of  the  Fourth 
District  Court,  for  which  office  it  had  Walton' a  name  instead  of  Auld;  and  it 
is  argued  that  some  of  these  tickets  might  possibly  have  been  counted  at  the 
7th  precinct  as  "straight  Democratic"  tickets.  On  this  point  it  is  only  neces- 
sary to  say,  that  not  a  single  ticket  of  either  of  these  descriptions  is  proved  to 
have  been  voted  at  the  7th  precinct.  We  conclude,  therefore,  that  the  plaintiff 
is  entitled  to  count  a  majority  of  two  hundred  and  twenty  votes,  at  the  7th 
precinct,  in  addition  to  his  vote  as  certified  in  the  official  returns  to  the  Sheriff, 
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A0LD         in  evidence.     This  is  suflScient  to  overcome  the  majority  of  two  hundred  and 
WiiMK.       two  votes  for  defendant,  shown  by  the  official  returns,  and  to  convert  the  result 
of  the  election  into  a  majority  of  eijrhteen  votes  for  plaintiff. 

The  ballot  box  was  also  broken  in  the  0th  precinct,  and  the  ballots,  &c.,  de- 
destroyed.  In  this  precinct,  different ly  from  what  o(!curred  at  the  7th,  the 
Commissioners,  after  the  polls  were  closed,  commenced  by  counting  the  ballots 
for  Justice  and  Constable.  liavinj?  finished  that  box,  and  ascertained  the  re- 
sult, (of  which  they  have  made  a  return, )  the  Commissioners  opened  the  '\^tate 
box,"  and  commenced  distributing  the  tickets  into  piles,  as  at  the  7th  precinct 
They  had  gone  so  far  with  this  operation  as  to  count  and  announce  1^8  "straight 
American"  tickets,  which  finished  that  pile.  'J  hey  then  commenced  counting 
the  '^straight  Democratic"  tickets,  and  had  got  as  fur,  according  to  some,  as 
100,  and  according  to  others,  as  IGU,  when  a  mob  rushed  in  and  destroyed  bal- 
lots, ballot  boxes  and  papers,  as  at  the  7th  precinct.  The  evidence  as  to  the 
state  of  the  poll  at  the  9th  precinct  rests,  therefore,  very  much  on  conjecture; 
but  we  are  spared  the  labor  of  scrutinizing  that  evidence,  inasmuch  as* no  wit- 
ness, out  of  many  who  have  been  examined,  pretends  that  J/r.  Walton  had  a 
majority  over  Mr.  Atild  at  that  poll.  The  ofTicial  retinn  shows  a  majority  of 
twenty -one  for  the  "Democratic"  candidate  for  Justice  of  the  Peace  at  the  Hth 
precinct,  and  the  conjectured  majority  of  plaintiff  over  defendant  is  stated  by 
none  of  the  witnesses  at  a  lower  figure,  and  b}'  most  of  them  at  a  much  higher 
one. 

The  great  bulk  of  this  monstrously  voluminous  record  is  composed  of  evi- 
dence in  relation  to  votes  tendered  at  all  the  different  precincts  for  plaintiff,  and 
rejected  by  the  Commissioners  of  Election,  In  relation  to  these,  it  has  been 
argued  upon  authority,  by  the  counsel  of  defendant,  that  under  the  system  of 
voting  by  ballot,  rejected  votes  cannot  be  counted  for  the  candidate  who  received 
a  minority  of  the  votes  actually  cast  Did  we  go  into  the  inquiry  of  the  pro- 
priety of  the  rejection  of  these  votes,  we  would  have  to  consider  and  decide  a 
variety  of  grave  and  intricate  questions  of  constitutional  and  statute  law,  which 
have  been  elaborately  argued  by  the  learned  counsel  on  both  sides,  with  a  re- 
search and  ability  which  challenge  our  admiration.  But  in  the  view  that  we 
have  taken  of  this  cause,  it  is  not  necessary  that  we  should  express  any  opinion 
upon  the  admissibility  or  effect  of  the  proof  as  to  the  rejected  votes.  We  fmd 
that  a  majority  of  the  votes  actually  received  were  cast  for  the  plaintiff  and 
contestant     He  is  therefore  entitled  to  the  oflice. 

It  is  proper  to  remark,  that  the  defendant  offered  no  evidence  in  the  court 
below  in  support  of  the  allegation  of  his  answer:  "That  his  majority  would 
have  been  largely  increased  had  not  the  Commissioners  of  Election  received  the 
votes,  for  the  plaintiff,  W.  C.  ^l?i/(Z,  of  persons  that  were  not  legally  naturalized 
and  had  no  right  to  vote." 

And  here  we  might  terminate.  The  settlement  of  the  controversy  between 
these  parties  demands  no  more.  But  the  holy  mission  of  restoring  tranquility 
to  an  agitated  community  is  ours.  The  Acts  of  1856,  which  have  conferred 
upon  this  court  an  appellate  jurisdiction  in  matters  of  contested  elections,  give 
us  the  authority,  and  the  alarming  state  of  things  which  this  record  discloses 
makes  it  our  duty,  to  expound  what  we  conceive  to  be  the  rules  laid  down  by 
the  legislative  will  for  government  of  those  citizens  who  may  in  future  be  called 
to  fulfil  the  irksome  and  invidious,  no  less  than  important,  functiouB  of  Com- 
mistionerB  of  Election  in  New  Orleani. 
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WhateTCT  may  have  been  the  authorit)'  of  a  CcrrmisFicner  cf  ElectioTi,  under         Auld 
the  law  as  it  existed  on  the  oth  November,  185o,  to  inquire  into  the  evidences       wawob. 
of  citizeni^hip  of  a  voter  (upon  which  we  forbear  to  express  any  opinion,)  he 
certainly  has  no  such  authority  as  the  law  now  stands. 

The  11th  Article  of  the  State  Constitution  reads  as  follows:  "The  Legisla- 
ture shall  provide  by  law  that  the  names  and  residence  of  the  qualified  electors 
of  the  city  of  New  Orleans  shall  be  registered  in  order  to  entitle  them  to  vote, 
but  the  registry  shall  be  free  of  cost  to  the  elector." 

In  obedience  to  this  constitutional  injunction  the  Legislature  has  passed  the 
Act,  approved  the  20th  March,  185C,  entitled  "An  Act  providing  for  the  regis- 
try of  the  names  and  residence  of  all  the  qualified  electors  of  the  city  of  New 
Orleans,  according  to  Article  eleven  of  the  Constitution  of  the  State," 

By  the  provisions  of  this  Act  an  officer  is  created,  with  a  salary  equal  to  that 
of  a  Judge  of  the  Supreme  Court,  having  authority  to  receive  and  consider  the 
proof  of  citizenship  of  any  person  ambitious  of  possessing  and  exercising  the 
elective  franchise  in  New  Orleans ;  and  upon  such  proof  being  made,  according 
to  certain  rules  and  forms  of  evidence  fully  set  forth  in  the  statute,  to  enregister 
the  name  of  the  applicant  as  a  qualified  elector,  and  to  deliver  to  him  a  certifi- 
cate, setting  forth,  if  a  naturalized  citizen,  the  particulars  of  his  naturalization 
and  the  proof  by  which  it  has  been  established.  This  certificate  is  by  law  full 
proof  of  the  right  to  vote,  at  the  day  of  its  date,  of  the  person  who  is  named 
in  it;  and  no  person  whatever  can  vote  in  New  Orleans  unless  he  is  the  bearer 
of  a  certificate  of  registry. 

Section  20th  enacts:  "That  from  and  after  the  first  Monday  of  October  next 
(1856)  any  person  having  complied  with  the  provisions  of  this  Act  shall  be  en- 
titled to  vote,  and  whenever  the  right  of  any  person  shall  be  challenged  at  the 
polls,  the  certificate  of  registry  issued  to  such  person  shall  be  held  conclusive 
of  the  right  of  said  person  to  vote,  and  no  Commissioner  or  Commissioners  of 
Election  shall  require,  under  the  pains  and  penalties  imposed  by  the  sixteenth 
section  of  this  Act,  any  other  evidence  of  the  right  of  such  person  to  vote,  ex- 
cept that  portion  of  the  oath  prescribed  by  Article  ninetieth  of  the  Constitu- 
tion respecting  duelling,  and  the  following  oath  or  affirmation,  viz:  "You  sol- 
emnly swear  (or  affirm)  that  you  are  the  the  identical  person  described  in  and 
to  whom  this  certificate  was  issued,  and  that  you  are  not  a  soldier,  seaman  or 
marine  in  the  army  or  navy  of  the  United  States,  nor  under  conviction  of  crime 
punishable  by  hard  labor,  or  a  pauper." 

"Section  21.  Be  it  further  enacted.  That  no  person  shall  be  entitled  to  vote 
who  shall  not  have  registered  his  name  in  pursuance  with  the  provisions  of  this 
Act" 

We  view  the  office  of  Registry,  under  this  statute,  as  a  special  tribunal  for 
the  trial  of  the  right  to  vote  in  New  Orleans,  whose  certificate  is  in  the  nature 
of  a  judgment,  which  is  not  subject  to  revision  by  the  Commissioners  of  Elec- 
tion. 

We  do  not  hold,  however,  the  judgments  of  that  tribunal  to  be  without  ap- 
peal. The  9th  section  of  the  Act  provides  a  mode  of  redress,  by  suit  against 
the  Register,  for  an  applicant  to  whom  the  Register  shall  refuse  a  certificate. 
And  the  validity  of  the  certificate,  and  the  sufficiency  of  the  proof  upon  which 
it  was  based,  may  in  all  cases  be  examined,  upon  a  contest  of  an  election,  by 
the  triboxtals  seized  of  the  jurisdiction  of  such  contest 
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Auu»  "VVe  also  hold  that^  where  the  registry  of  the  voter  is  more  than  three  months 

Waltoi.  old,  and  there  is  no  change  of  domicil  endorsed  on  the  certificate,  the  Tote  may 
be  challenged  on  the  ground  that  the  voter  has  changed  his  domicil  since  the 
date  of  the  registry,  and  by  such  change  of  domicil  lost  his  vote  in  that  pre- 
cinct; and  upon  such  challenge  being  made,  the  Commissioners  of  Election 
may  lawfully  swear  the  voter  as  to  the  fiict  of  his  change  of  domicil.  For,  al- 
though the  certificate  of  registry  be,  under  the  20th  section,  conclusive  proof 
to  the  Commissioners  of  the  residence  of  the  voter  in  the  precinct  at  the  date 
of  the  registry;  and  although,  by  Section  seven  and  eight  of  the  Registry  Act, 
it  is  the  duty  of  the  voter  to  notify  the  Register  of  a  change  of  domicil,  and  to 
have  the  same  endorsed  on  his  certificate  of  registry,  yet  it  may  be  that  a  voter 
who  has  changed  his  domicil  has  neglected  this  formality. 

We  confidently  expect  that  this  exposition  of  the  principles  of  the  election 
law  in  New  Orleans,  emanating  fi'om  an  authority  of  the  last  resort,  will  com- 
mand the  respect  and  acquiescence  of  all ;  that  the  actions  of  the  Commission- 
ers of  Election  will  thereby  be  rendered  uniform  and  easy  of  performance;  and 
finally,  what  is  of  paramount  importance,  that  disorder  will  thereby  be  effectu- 
ally prevented. 

For  the  reasons  above  given,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  upon  the  verdict  of  the  jury  be  reversed,  and 
that  there  be  judgment  in  &vor  of  the  plaintiff  and  appellant,  William  C. 
Auld^  decreeing  him,  the  said  AvZd^  to  be  entitled  to  the  office  of  Clerk  of  the 
Fourth  District  Court  of  New  Orleans. 

Merrick,  C.  J.  In  the  limited  time  I  have  been  able  to  devote  to  the  vol- 
uminous record  in  this  case,  I  have  not  been  able  to  satisfy  myself  fully  of  the 
accuracy  of  the  conclusions  of  the  majority  of  the  court;  nevertheless  I  am  un- 
willing to  dissent  or  to  delay  the  decision  of  this  important  cause  upon  a  ques- 
tion of  fact  upon  which  my  colleagues  are  unanimous. 


L.  Clauss  p.  VV.  Burgess  and  Wife. 

22    l|a|  An  olOcctlon  ^  ^  document  offered  In  evidence  that  it  was  not  signed  by  all  the  parties,  goes  to  the 

106    66l|  effect  of  the  evidence,  and  not  to  its  admissibility.    A  clerical  error  in  the  date  of  an  instrument 

may  be  amended  by  parol  evidence. 

The  acceptance  of  an  heir  is  eaapresa  when  he  assumes  the  quality  of  heir  in  an  unqualified  manner 
in  some  authentic  or  private  instrument,  or  in  some  judicial  proceeding. 

The  intention  with  which  an  act  is  signed  by  the  heir  is  made  by  Article  98S  of  the  Code  the  toadi- 
stone  of  its  character.  If  signed  with  the  intention  of  binding  himself  as  heir,  he  becomes  heir 
pure  and  simple. 

When  a  written  instrument,  purporting  to  be  a  notarial  act  of  sale  of  property  of  the  succession,  by 
all  the  heirs,  was  signed  by  some  of  the  heirs,  and  others  refused  to  sign  It,  on  the  ground  that 
they  would  render  themselves  liable  as  heirs,  and  the  act  of  sale  In  consequence  was  not  consum- 
mated, it  is,  nevertheless,  an  express  acceptance  of  the  succession  by  those  heirs  who  signed 
the  Instrument,  and  they  are  liable  as  heirs. 

The  subsequent  formal  renunciation  of  heirs  who  have  thus  accepted  will  not  undo  the  effect  of  their 
acceptance. 

APPEAL  from  the  District  Court  of  Pointe  Coupee,  Cooley^  J. 
U.  B.  &  E.  Phillips,  for  plaintiff     S,  J.  Powell,  for  defendant  and  ap- 
pellant 
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Spofford,  J.  The  question  here  is  whether  the  defendants  have  made  Cladim 
themselves  liable  as  heirs  pure  and  simple  of  their  deceased  son,  Wenley  L.  Bubghs. 
Burgen. 

The  objections  to  the  reception  of  the  evidence  offered  by  the  plaintiff  went 
to  the  effect  of  the  evidence,  and  were  correctly  overruled;  and  the  clerical 
error  in  the  date  of  the  writing  was  amendable  by  parol. 

The  proof  is  that  the  two  defendants  signed  a  written  instrument,  which  was 
intended  to  be  a  notarial  act  of  sale  from  themselves  and  their  two  surviving 
children,  Leiou  A,  Burgess  and  Mtb,  Lucinda  Burgess,  wife  of  y.  B.  Benjamin, 
to  Messrs.  F.  V.  &  J,  W.  Leake,  of  an  undivided  half  of  a  lot  of  ground  in 
Bayou  Sara,  described  in  the  act  as  having  belonged  in  common  to  F.  F.  Lealce 
and  the  late  Wesley  L,  Burgess,  it  being  the  same  acquired  by  the  said  Wesley 
Burgess  to  Z.  Olaitss  by  an  act  specially  designated.  The  vendors  were  also 
said  in  the  act  to  be  ^*tho  heirs  at  law  of  Wesley  L.  Burgess,  deceased." 

It  is  also  proved  that  Mrs.  Lueinda  A.  Burgess,  one  of  the  parties  named  as 
vendors  in  this  act,  refused  to  sign  it,  **for  the  reason  that  she  feared  to  make 
herself  unconditionally  liable  for  the  debts  of  the  estate,  there  being  no  legal 
administration  of  deceased^s  estate." 

It  is  also  in  evidence  that  long  afterwards  the  defendant,  William  Burgess, 
pat  the  Messrs.  Leake  in  de&ult  by  tendering  them  a  title  to  the  same  property 
on  the  terms  described  in  the  projected  act  aforesaid,  but  they  answered  that 
they  were  not  bound  to  accept  the  title. 

Upon  these  facts  the  District  Judge  concluded  that  the  defendants  had  made 
themselves  unconditional  heirs  of  the  succession  of  Wesley  L.  Burgess,  and 
from  a  judgment  against  them  for  a  debt  due  by  that  succession  to  the  plaintiff 
they  have  appealed. 

It  is  urged  by  the  appellants  that,  as  the  pretended  act  of  sale  was  a  mere 
project,  never  signed  by  their  co-heirs,  the  two  surviving  children,  nor  by  the 
pretended  vendees,  nor  by  the  notary,  it  cannot  constitute  an  acceptance,  either 
express  or  tacit,  on  the  part  of  the  two  heirs  who  did  sign  it 

"The  simple  acceptance  may  be  either  express  or  tacit.  It  is  express  when 
the  heir  assumes  the  quality  of  heir  in  an  unqualified  manner,  in  some  authen- 
tic or  private  instrument,  or  in  some  judicial  proceeding.  It  is  tacit  when  some 
act  is  done  by  the  heir  which  necessarily  supposes  his  intention  to  accept,  and 
which  he  would  have  no  right  to  do  but  in  his  quality  of  heir."     C.  C.  982. 

"By  the  word  act,  used  in  the  preceding  Article,  is  understood  any  writing 
made  with  the  intention  of  obliging  himself,  or  contracting  as  heir,  and  not  a 
simple  letter  or  note,  still  less  a  verbal  declaration,  in  which  the  person  who  is 
called  to  the  succession  may  have  styled  himself  the  heir."  C.  C.  983. 

In  Flotcer^.  Q  Connor,  8  N.  S.  556,  it  was  justly  observed  that  the  latter 
Article  has  reference  alone  to  the  express  acceptance  spoken  of  in  the  preceding 
Article,  the  word  aete,  in  the  French  text  of  that  branch  of  the  former  Article, 
having  been  translated  instrument 

An  express  acceptance  is  effected  by  something  written,  a  tacit  acceptance  by 
something  done. 

The  District  Judge  thought  that  by  signing  what  purported  to  be  an  act  of 
sale  of  property  belonging  to  the  deceased,  in  which  they  described  themselves 
as  his  heirs,  the  defendants  expressly  accepted  his  succession. 

The  intention  with  which  they  signed  this  prqjet  of  an  act  is  made  by  Article 
983  the  touchstone  of  its  character. 
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CLAD88  Did  they  aign  it  with  intent  to  bind  themselves  as  heirs  of  Wesley  Burgess  f 

BuEOBSft.       If  they  diii,  the}''  are  heirs  pure  and  simple. 

We  think  it  manifest,  from  a  perusal  of  the  whole  instrument,  that  they  did 
sign  it  with  that  intention ;  indeed  they  could  not  have  signed  it  with  any  other. 
In  it  they  described  themselves  as  his  heirs ;  by  it  they  engaged  to  sell  a  por- 
tion of  his  property  for  a  stipulated  consideration.  That  they  failed  to  cany 
out  the  engagement  was  no  fault  of  theirs,  for  they  did  all  they  could  to  con- 
summate it  The  fact  that  the  instrument  never  became  binding  on  them  as  a 
sale,  for  the  want  of  the  assent  of  other  proposed  vendors,  and  a  consequent 
acceptance  by  the  vendees,  can  have  no  such  retroactive  efiTect  as  to  change  the 
intention  with  which  they  signed  it. 

In  the  express  acceptance,  the  intention  must  be  manifested  by  what  is 
written ;  in  the  tacit,  by  what  is  done.     C.  C.  984. 

We  find  in  this  case  a  written  declaration  of  the  defendants  which,  in  our 
judgment,  clearly  shows  a  design  on  their  part  to  act  as  masters  of  the  succes- 
sion of  WesUy  L.  Burgess. 

They  are,  therefore,  his  unconditional  heirs.     8  Marcade,  No.  205. 

Such  would  probably  have  been  the  determination  of  the  cause,  even  if  the 
Articles  983  and  984  had  not  been  added  by  the  compilers  of  our  present  Code 
to  the  Code  of  1808,  which  followed  the  French  original  much  more  closely. 
M.  Duranton  teaches  that  an  act  which  is  declared  void  for  a  vice  of  form  or 
for  incapacity  on  the  part  of  the  person  with  whom  the  heir  supposed  he  was 
contracting,  may,  nevertheless,  constitute  an  acceptance  on  the  part  of  the  heir, 
if  it  shows  a  design  to  accept.  Although  the  act  has  no  eifect,  as  between  the 
parties,  to  bind  them  in  a  covenant,  it  may  have  the  effect  of  disclosing  the 
heirs*  intention  to  accept  the  inheritance  which  has  fallen  to  him.  6  Duranton, 
No.  883, 

It  is  contended  by  the  appellant's  counsel  that  this  construction  may  open 
the  door  to  fraud.  The  Code  has  guarded  against  that  in  Article  1003:  "The 
heir  who  is  of  age  cannot  dispute  the  validity  of  his  acceptance,  whether  it  be 
express  or  tacit,  unless  such  acceptance  has  been  the  consequence  of  fraud 
practiced  or  violence  exercised  against  him,  he  never  can  urge  such  claim  under 
pretext  of  lesion." 

In  the  present  case  there  is  no  suggestion  of  fraud  or  error. 

The  formal  renunciation  of  the  defendants,  after  the  acceptance  which  we 
have  described,  did  not  undo  its  effects.     Semel  hmres,  semper  hares. 

The  attempt  to  sell  the  property  as  the  property  of  Wesley  Burgess  would 
imply  an  acceptance,  even  if  it  turned  out  not  to  be  his,  for  it  is  the  intention 
which  controls.  3  Marcade,  No.  203.  So  proof  of  the  title  being  in  his  suc- 
cession was  unnecessary. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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EUPHROSIN   HOTARD  V,   MaRY   C.    HoTARD,   hlS   Wife.  12    146 

62  1879 
The  iaterdktton  of  the  wifs  for  the  eauM  of  InMnitj,  ts  no  gMond  for  »  deoree  of  lepantlon  of  pra- 

pertj  a^bist  her  In  fhror  of  the  husband. 
The  commonitj  can  be  diisolved  by  the  husband,  only  by  the  effects  of  the  dissolution  of  the  mar- 
riage bond,  or  a  separation  a  mensa  et  Ihoro^  of  vhioh  a  dissolution  of  the  community  If  thelogi- 
cat  eeqoenee. 

APPEAL  from  the  District  Court  of  Terreboime,  CoU^  J. 
Connelly  db  Eightery  for  plaintiff  and  appellant     Goode  db  Ayeoch^  for 
defendant 

Spofford,  J.  The  plaintiff  sued  to  procure  the  interdiction  of  his  wife  for 
the  cause  of  insanity,  and  also  prayed  for  a  decree  of  separation  of  proper^ 
against  her. 

The  former  prayer  was  granted  and  the  latter  rejected;  the  husband  has 
appealed,  and  urges  in  this  court  that  the  separation  of  property  should  be 
awarded. 

His  argument  is,  that  the  law  of  community  is  predicated  upon  the  theory 
that  matrimonial  gains  are  the  result  of  the  reciprocal  industry  and  thrift  of 
husband  and  wife ;  that,  therefore,  when  the  wife  ceases  to  contribute  any- 
thing to  the  community  in  the  way  of  labor,  care  or  counsel,  and  becomes  a 
helpless  burden  to  the  business  partnership,  the  partnership  should  cease  and 
the  husband  be  entitled  to  a  separation  of  property. 

Marriage  is  a  contract  for  life,  and,  in  this  State,  it  superinduces  of  right  a 
partnership  of  acquets  and  gains  in  the  absence  of  a  contrary  stipulation  at  the 
date  of  the  marriage.  This  community  is  only  dissolved  consequentially  by  a 
dissolution  of  the  marriage,  or  a  separation  of  bed  and  board,  and  directly  by 
a  separation  of  property  judicially  pronounced.  The  causes  for  which  a  divorce 
a  tinetdoy  a  separation  from  bed  and  board  and  a  separation  of  property  may 
be  demanded,  are  specially  defined  by  law.  An  interdiction  for  insanity, 
although  authorized  at  the  suit  of  either  spouse  by  Article  883  of  the  Civil 
Code,  has  not  been  named  by  the  law  giver  as  one  of  these  causes.  It  is  out 
of  our  power  to  add  it  to  the  category. 

This  is  not  the  proper  forum  in  which  to  assail  the  wisdom  of  rules  of  pro- 
perty laid  down  by  the  Legislature,  or  to  seek  an  amendment  of  them,  by  sof- 
tening their  rigor  or  creating  exceptions,  which  the  law  itself  has  not  recognized. 

It  may  be  true,  that  among  the  rude  and  hardy  tribes  of  German  origin  who 
introduced  the  custom  of  thennatriraonial  community  of  gains  into  Gaul, 
whence  it  has  been  transmitted  to  us,  the  wife  was  the  equal  partner  of  her 
husband's  toil  H  in  the  change  of  manners  which  a  higher  civilization  has 
produced,  this  prime  reason  of  the  community  law  has  ceased  to  exist,  yet  the 
institution  remains.  With  us  it  is  a  positive  provision  of  law,  a  rule  of  pro- 
perty, and  must  be  enforced  without  reference  to  the  theory  upon  which  it  was 
founded.  The  hardship  of  a  particular  case  cannot  exempt  it  from  a  rule 
which  the  law  giver  has  made  universal.  The  law  concerns  itself  only  with 
general  principles  and  results ;  it  takes  no  heed  of  individual  cases.  If  the 
courts  could,  at  their  discretion  or  caprice,  take  cases  out  of  universal  rules  to 
avoid  a  hardship,  there  would  soon  be  no  rules  and,  consequently,  no  law. 

19 
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HoTAHo  Every  marriage  superinduces  the  community,  of  right     That  is  the  general 

HoTARD.  rule.  The  community  can  be  dissolved  at  the  instance  of  the  husband,  only 
by  the  effects  of  a  dissolution  of  the  marriage  bond,  or  of  a  separation  a  mensa 
et  thoro,  of  which  a  dissolution  of  the  community  is  the  logical  sequence.  The 
law  has  allowed  the  wife  in  a  limited  class  of  cases,  to  sue  her  husband  for  a 
separation  of  property  during  marriage  and  without  disturbing  the  ma/rriage. 
C.  C,  Art.  2399  «^  seq.  It  has  nowhere  accorded  to  the  husband  a  like  exemp- 
tion from  the  general  law.  The  District  Judge  was,  therefore,  right  in  declin- 
ing to  make  a  law  which  would  authorize  the  plaintiff  in  this  case  to  demand  a 
separation  of  property  against  his  wife,  because  she  has  fallen  into  madness. 

MM.  Rodi^e  and  Pant  have  remarked,  that  all  the  authors  are  agreed  that 
the  husband  cannot  sue  the  wife  for  a  separation  of  property,  that  being  a 
privilege  conceded  only  to  the  wife  against  her  husband.  2  Contrat  de  Mariage, 
No.  806  in  n^tis.  La  femme  peut  seule  demander  la  separation  de  biens.  13 
Toullier,  No.  37.  See  also  5  Marcade,  Article  1443  C.  N. ;  Pothier,  Trait6  de 
la  Communaut6,  No.  513. 

The  faculty  to  demand  this  separation  is  accorded  to  the  wife  only  when  the 
disorder  of  her  husband's  affairs  puts  her  present  or  eventual  rights  of  pro- 
perty in  peril 

And  the  reason  why  a  similar  faculty  is  not  granted  to  the  husband  is,  that 
he  is  head  and  master  of  the  community ;  and  it  is  out  of  the  power  of  the 
wife  to  put  his  rights  of  property  in  peril. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed  from  be 
affirmed,  with  costs. 


Samuel  Tillktt  t?.  Mary  Upton. 


Judgment  reTeraed  where  rendered  on  iseue  Joined  by  defendant,  a  married  woman,  unauthorised 

by  her  husband  or  the  court. 
The  husband  being  sued  with  the  wife,  and  both  cited,  the  plaintiff  might  have  made  his  Judgment  by 

default  final  on  proving  his  demand,  but  it  must  appear  from  the  record  that  such  proof  was  made. 

APPEAL  from  the  Tenth  District  Court  of  Tensas,  Snyder,  J. 
Reetes  it  Briscoe,  for  the  plaintiff     T.  P.  Farrar,  for  defendant 

VooRHiES,  J.  This  suit  was  brought  against  the  defendant  as  the  executrix 
of  the  last  will  of  her  deceased  husband,  John  Upton,  for  the  recovery  of  $998, 
evidenced  by  a  promissory  note  signed  by  the  latter  in  favor  of  the  plaintiff, 
dated  the  20th  of  January,  1851,  and  payable^  on  the  1st  of  January,  1852, 
"  bearing  eight  per  cent  per  annum." 

The  defendant  having  contracted  a  second  marriage  with  W.  M.  Wilson,  her 
husband  was  also  made  a  party  defendant,  and  both  were  duly  cited. 

The  defendant,  Mary  Upton,  unassisted  by  her  husband,  pleaded  specially 
in  limine  litis,  that  she  was  not  executrix  of  the  succession  of  John  Uptan,  <tc. 
This  exception  was  overruled  and  a  default  entered.  On  the  same  day,  the 
plaintiff  filed  a  supplemental  petition,  alleging  that  Mary  'Upt-on  was  the 
administratrix  instead  of  the  executrix  of  the  succession,  and  prayed  for  judg- 
ment against  her  as  such,  for  the  sum  claimed  in  his  original  petition. 

The  defendant,  unassisted  by  her  husband,  also  pleaded  specially,  that  she 
had  never  been  cited  in  her  'capacity  as  administratrix,  and  prayed  that  the 
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judgment  by  default  taken  against  the  succession  should  be  set  aside.     This        Tnunrr 
exception  being  overruled,  she  then,  still  unassisted  by  her  husband,  joined  is-        Uirox. 
sue  by  pleading  a  general  denial.     There  was  judgment  against  her,  and  she 
took  the  present  appeal,  in  which  she  was  joined  and  assisted  by  her  husband. 

It  is  urged  that  the  judgment  against  her  should  be  reversed,  first,  because 
she  was  not  authorized  either  by  her  husband  or  the  court  to  appear  and  de- 
fend this  suit  Under  the  authority  of  the  case  of  AdU  v.  Anty^  1  An.  260, 
we  think  this  objection  is  &tal.  There  the  husband  of  the  defendant,  a  mar- 
ried woman,  was  joined  in  the  suit,  as  in  the  present  case,  and  a  judgment  by 
de&ult  was  entered  against  both.  Subsequently,  the  judgment  by  default  was 
set  aside,  and  the  wife  alone  filed  an  answer  to  the  merits.  Upon  that  issue 
the  plaintiff  went  to  trial  without  taking  the  necessary  steps  to  have  the  wife 
authorized  to  contest  the  suit^  and  judgment  was  rendered  in  his  favor.  The 
court  held,  that  the  separate  answer  of  the  wife  was  an  unauthorized  appear- 
ance in  court,  and  reversed  the  judgment.  Here,  it  is  true  that,  as  the  answer 
of  the  wife  must  be  taken  as  an  unauthorized  appearance  in  court,  the  judg- 
ment by  default  stood  unaffected,  and  the  plaintiff  could  have  made  the  same 
final  on  proving  his  demand  But  this  want  of  proof  forms  the  second  objec- 
tion urged  by  the  appellant  There  is  no  note  of  evidence  in  the  record  The 
note  declared  upon  is  annexed  to  and  forms  a  part  of  the  petition.  There  is  no 
proof  of  its  execution,  which  was  essential  to  make  the  judgment  by  de&ult 
final  G.  P.  312 ;  12  R.  518.  The  certificate  of  the  Clerk  informs  us  that  the 
record  contains  all  the  documents  filed  and  testimony  adduced  in  the  case. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  reversed, 
and  this  case  be  remanded  for  further  proceedings;  the  plaintiff  and  appellee 
paying  the  costs  of  this  appeal. 


P.    G.    MOURAIN   V.    V.    MOURAIN. 


Wben  the  wife  by  the  marriage  contract  constituted  to  herself  as  dowry  certain  slaves,  and  her  father 
became  a  party  to  the  contract  and  signed  It,  he  is  estopped  from  contesting  his  daughter's  title  to 
the  slaves. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Cooley^  J. 
A,  Frovo8ti/,  for  plaintiff  and  appellant     W.  H.  Cooley  and  A.  L.  Mahou- 
deau^  for  defendant 

Buchanan,  J.  The  plaintiff  claims  of  the  defendants,  his  daughter  and  his 
son-in-law,  certain  slaves,  which  the  petition  avers  the  daughter  constituted  to 
herself  in  dowry  by  marriage  contract,  although  the  same  actually  belonged  to 
plaintiff. 

Now  it  is  proved,  and  in  fact  admitted  by  the  petition,  that  plaintiff  was  a 
party  to  the  marriage  contract,  and  signed  the  same. 

We  think,  therefore,  with  the  District  Judge,  that  the  plaintiff  is  estopped 
from  contesting  His  daughter's  title  to  the  slaves  in  question. 

The  rules  applicable  to  donations  inter  tivos  are  improperly  invoked  by  the 
plaintiff  There  is  nothing,  either  in  the  recitals  of  the  marriage  contract  or  in 
the  other  evidence  in  the  cause,  which  implies  a  donation  of  these  slaves  by 
plaintiff  to  his  daughter. 

Judgment  a£Qrmed,  with  costs. 
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A.  Laforest  v.  R.  R.  Barrow. 

Where,  to  enforce  «  mortgage  containing  the  pact  ds  mm  aUenando  property  had  been  sold 
under  an  order  of  seixure  and  sale,  prosecuted  coDtradictoriljr  with  the  third  possessor,  who  was  an 
absentee,  by  the  appointment  of  a  curator  ad  Aoe,  and  when  the  order  of  sale,  and  all  the  pro- 
ceedings under  it,  were  subsequently  homologated  by  a  monition ;  Bdd :  that  the  Judgment  could 
not  he  collaterally  attacked  by  one  claiming  to  have  derived  his  title  subsequently  fi'om  such  third 
possessor. 

The  purchaser  in  possession  under  such  a  sale  cannot  be  disturbed  in  his  title,  on  the  ground  of 
irregularities  and  defects  In  the  executory  proceedings,  from  wliich  the  parties  in  interest  might  at 
the  time  have  been  rellered  by  appeal. 

The  yagueness  and  uncertainty  in  the  description  of  the  property  in  the  act  of  mortgage  will  not  be 
permitted  to  operate  to  the  injury  of  a  purchaser  in  good  faith  who  went  into  possession  under 
the  sale  of  the  property,  which  was  understood  at  the  time  to  be  the  object  of  the  mortgage  and 
tale  under  it  The  notice  with  which  the  parties  under  whom  a  claim  is  set  up  adverse  to  the  pur- 
chaser, is  chargeable,  is  sufficient  to  vest  in  the  purchaser  a  valid  title  to  the  land  which  he  went 
into  possession  of  under  the  sale,  notwithstanding  an  uncertainty  in  the  description  as  to  the  land 
■old. 

APPEAL  from  the  District  Court  of  Terrebonne,  Cole  J. 
Beatty  S  Bush^  for  plaintiff  and  appellant     Miles  Tayhr  &  W,  E.  Tay- 
lor^ for  defendant 

Merrick,  C.  J.  The  plaintiff  and  defendant  claim  to  be  owners  of  the  tract 
of  land  in  controversy,  in  virtue  of  titles  derived  from  the  same  author. 

The  plaintiff  claims,  by  direct  conveyances  from  James  Bowie  and  the  defen- 
dant, in  virtue  of  a  forced  sale  made  by  the  Consolidated  Association  upon  a 
mortgage  given  to  that  institution  by  James  Bowie^  and  a  purchase  at  the  She^ 
riff^s  sale  by  said  Consolidated  Association,  and  a  transfer  by  it  to  the  defen- 
dant 

The  defendant's  title  is  the  oldest,  and  the  plaintiff's  counsel  admit  that  it  is 
incumbent  on  them  to  show  it  to  be  defective  before  they  can  recover.  They 
propose,  in  substance,  to  do  so  in  two  modes,  viz: 

1st  They  allege  that  the  proceedings  of  the  Consolidated  Association,  in  their 
order  of  seizure  and  sale,  were  null,  and  hence  no  title  was  conveyed  by  the 
sale  to  the  bank  by  the  Sheriff,  nor  by  the  bank  to  Barrow. 

2d.  That  the  description  of  the  property  in  the  act  of  mortgage  was  vague 
and  uncertain,  and  could  convey  nothing  which  could  prejudice  subsequent 
purchasers  in  good  faith. 

I.  Laforest  claims  in  virtue  of  a  transfer  from  Robert  J,  Walker,  The  act 
of  mortgage  given  by  James  Bowie  to  the  bank  when  he  borrowed  the  money 
upon  his  mortgage  and  pledge  of  stock  contained  the  pact  de  non  alienando, 

WaUcery  Duncan  Walker  and  Wilkins  bought  of  James  Bowie^  and  when 
Robert  J.  Walker  bought  the  interest  of  his  co-purchasers,  he  bought  the  stock 
in  the  Consolidated  Association  which  was  secured  by  the  mortgage  of  Bowie 
to  the  bank.  The  objections  to  the  executory  proceedings  are  that  no  such 
proceeding  could  be  instituted  upon  the  mortgage  as  against  Walker,  and  if 
such  proceeding  could  be  instituted  against  him,  the  present  one  was  defective 
for  non-observance  of  the  legal  delays  and  forms;  that  the  attorneys  ad  hoc 
appointed  to  represent  the  defendant,  R.  J.  Walker,  the  absentee,  could  not 
waive  the  required  proceedings  and  accept  services ;  that  prescription  had  inter- 
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▼ened  before  taking  the  legal  steps  to  interrupt  its  acquisition,  and  that  the  LArosnr 
order  of  seizure  and  sale  was  null  because  a  copy  of  the  bond  of  Bowie  was  BAuiow. 
annexed  to  the  petition  instead  of  the  bond  itself. 

We  remark  that  at  the  time  the  order  of  seizure  and  sale  was  signed  by  the 
Judge  ten  years  had  not  elapsed  from  the  maturity  of  the  bond  to  the  date  of 
such  order.  Moreover  the  bond  had  credits  endorsed  upon  it  which,  if  cor- 
rectly made,  interrupted  prescription  from  the  date  of  such  payment 

If  it  be  conceded  that  one,  not  a  party  to  the  order  of  seizure  and  sale,  can 
callaterally  question  its  regularity  in  this  particular,  we  think  the  burden  of 
proof  would  be  upon  him  to  show  that  the  alleged  payments  were  fictitious  and 
improperiy  made,  and  that  the  order  of  the  Judge  was  granted  upon  an  instru- 
ment absolutely  barred  by  prescription. 

In  regard  to  the  other  objections,  we  observe  that  no  appeal  was  taken  by 
Walker^  and  that  the  proceedings  in  the  order  of  seizure  and  sale  were  con- 
firmed by  a  monition.  Under  the  fiicts  of  the  case,  we  do  not  see  how  it  is 
possible  for  the  plaintiff  to  question  in  this  collateral  manner  the  regularity  of 
the  proceedings  in  the  order  of  seizure  and  sale. 

Kthe  Judge  of  the  District  Court  granted  the  order  of  seizure  and  sale  upon 
a  copy  of  the  bond  instead  of  the  bond  itself,  it  was  at  most  but  an  error  in  the 
judgment,  subject  to  revision  on  appeal,  and  one  which  was  not  injurious  to 
Walker^  as  we  must  presume  from  the  fact  that  the  bond  really  existed,  and 
Walker  never  thought  it  worth  his  while  to  appeal 

If  WctUcer  did  not  chose  to  appeal  upon  a  mere  matter  of  form,  it  is  clear 
thut  no  other  persons  ought  to  avail  themselves  of  the  objection,  particularly 
after  the  homologation  of  the  order  and  all  of  the  proceedings  by  a  monition. 
Revised  Statutes,  p.  341,  §  7. 

The  institution  of  the  executory  process  against  Walker  instead  of  Bowie 
was  one  of  which  he.  Walker,  could  not  complain,  for  he  was  in  possession  of 
the  property,  and  was  thus  notified  of  the  necessity  of  making  payment  in 
order  to  relieve  his  property  fi*om  seizure,  he  being  the  owner  of  Bowlegs  stock 
secured  by  the  mortgage. 

H  under  the  pact  de  non  alienando,  a  sale  of  the  property  would  have  been 
legal  without  service  upon  Walker  and  by  service  upon  Botoie  merely,  it  can- 
not be  the  less  so  by  service  upon  the  third  possessor,  who  really  represents 
the  property  which  it  is  the  object  of  the  proceeding  to  sell,  and  who  is  to  be 
injured  by  the  sale.  Moreover  in  this  case  the  defect  is  cured  by  the  monition, 
which  is  notice  not  only  to  Bawie  and  Walker,  but  to  all  other  persons  besides. 

XL  The  second  point  presented  by  the  plaintifis  and  appellants  is  much  more 
difficult 

It  grows  out  of  the  description  in  Bowie^s  mortgage  to  the  Consolidated  As- 
sociation, dated  15th  June,  1829,  under  which  the  order  of  seizure  and  sale 
issued  in  1840,  and  the  land  was  sold  by  the  Sheriff  on  the  21st  September  of 
that  year. 

The  description  of  the  mortgage  is  in  these  words:  "A  plantation,  situated 
in  the  parish  of  Terrebonne,  measuring  seventy-five  arpents  on  the  Bayou  Boeuf 
aliae  Bayou  du  Large,  on  the  left  bank  of  said  bayou,  by  forty  arpents  in  depth 
and  fifty  arpents  front  on  the  same  bayou,  on  the  right  bank,  by  the  same  depth 
of  forty  arpents,  bounded  above  by  other  lands  belonging  to  said  Bowie,  and 
bdow  by  Mr.  Ednwnd  Hogan  on  the  left  bank  and  by  Mr,  William  Ha/rgrove 
on  the  right  bank  of  the  said  bayou,  of  which  plantation  there  is  now  only  a 
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Laforkt      small  number  of  arpents  in  cultivation,  the  greater  part  being  in  standing  wood 
Bauow.       and  wild  cane." 

The  order  of  seizure  and  sale,  as  well  as  the  monition,  having  followed  this 
description  of  the  property,  it  is  the  title  under  which  the  defendant  must,  if  at 
all,  protect  his  possession.  In  itself  it  appears  well  enough  upon  paper,  but 
contains  a  latent  ambiguity,  which  makes  its  application  to  Bowlegs  land  upon 
Bayou  du  Large  very  difficult. 

Bowie  owned  two  tracts  of  land  upon  Bayou  du  Large  of  eighty  arpents  fix)nt 
on  both  sides  of  the  bayou  by  a  depth  each  side  of  forty  arpents.  The  upper 
tract  is  called  in  this  controversy  the  "Gabion  tract;"  the  lower  tract  is  called 
the  "Felic6  tract,"  they  being  two  confirmations  by  Congress  to  persons  of 
those  names.  The  defendant  is  in  possession  of  and  claims  so  much  of  the 
"Gabion  tract"  as  could  be  found  after  sales  made  by  Bowie  prior  to  the  mort- 
gage to  the  bank  were  carved  out  of  it  The  plaintiff  contends  that  the  "Felled 
tract"  answers  the  description  contained  in  the  mortgage  better  than  the  "Ga- 
bion tract" 

The  District  Judge  has  examined  the  hypothesis  of  the  plaintiff  and  the  pre- 
tensions of  the  defendant  in  this  respect,  in  an  elaborate  and  able  opinion  which 
he  has  placed  on  file,  and  he  has  arrived  at  the  conclusion  that  both  Walker 
and  Laforest  are  chargeable  with  notice,  and  that  as  against  them  the  descrip- 
tion in  the  mortgage,  accompanied  as  it  has  been  by  possession,  was  sufficient 
to  vest  the  title  to  the  land  in  controversy  in  the  defendant 

We  concur  fully  in  the  reasoning  and  conclusion  of  the  District  Judge  on 
this  branch  of  the  case,  and  deem  it  sufficient  to  state,  as  we  have  done,  the 
result,  simply  observing  that  although  the  "Felic6  tract"  corresponds  in  more 
particulars  with  the  boundaries  mentioned  than  does  the  "Gabion  tract;"  yet  it 
is  shown  that  there  was  no  improvement  at  all  upon  that  tract  of  land,  whilst 
there  was  a  small  improvement  upon  the  other;  that  the  "Gabion  tract  of  land 
is  identified  by  one  of  the  witnesses,  who  appraised  the  land  for  Bowie  and  the 
bank,  as  the  one  appraised,  and  moreover,  that  all  parties,  up  to  the  sale  of 
Walker^ 8  pretensions  to  Laforest,  in  1855,  seem  to  have  treated  the  "Gabion 
tract"  of  land  as  the  one  covered  by  the  mortgage. 

It  is  true  that  Article  8273  of  the  Civil  Code  requires  that  a  mortgage,  in 
order  to  be  valid,  should  describe  the  nature  and  situation  of  each  of  the  im- 
movables on  which  the  mortgage  is  granted ;  yet  we  think  that  where  a  sale  of 
the  mortgaged  property  has  been  made  under  an  order  of  seizure  and  sale,  and 
possession  has  followed  the  title,  that  an  error  in  some  of  the  boundaries  ought 
not  to  be  permitted  to  defeat  the  title,  where  the  most  important  calls  in  the 
description  are  answered,  and  the  identity  of  the  tract  is  also  established  aliunde^ 
particularly  in  &vor  of  one  purchasing  with  notice,  as  in  the  present  case  with 
Laforest. 

Judgment  affirmed. 

Lea,  J.,  is  recused  in  this  case  on  the  ground  of  interest 
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I  IS    ]6]| 

J.  Laidlaw  v.  Jean  B.  Landry.  JLJ^ 

I  18    161 
;  47    o80 


Wlien  defendant's  tifle  Is  not  traced  to  a  sovereign  grant,  possession  In  good  faith  under  successiye 
parchases  firom  private  vendors  for  more  than  ten  years,  will  not  constitute  a  title  by  prescription       |^    t^ 

■gainst  one  who  claims  under  a  patent  from  the  United  States,  issued  within  ten  years  previous  to     --^ 

the  InstituUon  of  the  suit.  ^^    ^; 

In  the  abaence  of  any  other  evidence,  the  date  of  the  actual  severance  of  the  land  firom  the  publio     ^ 

domain,  the  date  of  the  patent  must  be  considered  as  the  time  when  the  severance  took  place. 

Hie  burden  of  proof  rests  with  the  party  pleading  prescription  to  show  affirmatively  a  state  of  facts 
which  wm  sostalh  the  plea. 

APPEAL  from  the  District  Court  of  Assumption,  Cote^  J. 
W,  C.  LaweSy  for  plaintiff.  Mailhot  &  Mills^  for  defendant  and  appellant 
Lea,  J.  The  plaintiff  claims  from  the  defendant  a  trac^^of  land  situated  in 
the  parish  of  Assumption  and  constituting  the  fractional  section  56  of  township 
12,  range  14  east  His  right  is  derived  from  A.  F.  Rightor^  who  purchased 
directly  from,  the  United  States  and  in  whose  favor  a  patent  was  issued  on  the 
8th  of  Septemher,  1845.  The  defendant  holds  under  successive  purchases  from 
private  vendors,  none  of  whom  trace  their  title  to  a  sovereign  grant,  hut  under 
which  the  defendant  and  his  vendors  have  held  possession  in  good  faith  for 
more  than  ten  years.  The  plaintiff  on  his  part,  shows  a  paramount  title  eman- 
ating from  the  General  Government  within  ten  years  prior  to  the  institution  of 
this  suit,  and,  as  hefore  stated,  the  evidence  shows  that  the  defendant  and  his 
vendors  have  held  possession  in  good  &ith  under  a  title  translative  of  property 
for  more  than  ten  years.  The  plaintiff,  therefore,  has  made  at  least  a  prima 
fade  showing  of  a  transfer,  within  the  last  ten  years,  from  a  vendor  against 
whom  prescription  could  not  run.     See  4th  Howard's  Reports,  p.  184. 

It  is  urged  that  the  date  of  the  patent  does  not  furnish  conclusive  evidence 
of  the  fact  that  the  actual  severance  of  the  land  in  question  from  the  public 
domain  took  place  at  that  time,  and  that  the  payment  for  said  land  may  have 
been  made  prior  to  that  time  and  more  than  ten  years  prior  to  the  institution  of 
this  suit.  It  is  undoubtly  true  that  such  may  have  been  the  case  ;  it  is  equally 
true  that  nothing  of  the  kind  has  been  proved  The  only  evidence  before  us 
of  the  time  of  the  transfer  from  the  Government,  is  the  date  of  the  patent  wjiich 
was  duly  set  forth  in  the  plaintiff's  petition.  It  was  a  part,  therefore,  of  the 
defendant's  case  to  show,  if  he  could,  that  the  title  of  the  Government  was 
divested  not  only  anterior  to  the  date  of  th«  patent,  but  more  than  ten  years 
prior  to  the  institution  of  this  suit,  and  witnout  such  proof,  he  could  not  make 
out  his  plea  of  prescription.  It  is  a  mistake  to  consider  the  plaintiff  as  defen- 
ding himself  against  a  title  by  prescription  by  an  exceptional  plea,  and  as  such, 
under  obligation  to  prove  a  state  of  facts  which  he  has  not  alleged.  It  is  clear 
that  prescription  in  favor  of  the  defendant  could  not  begin  to  run  until  after 
the  severance  of  the  land  from  the  public  domain,  and  if  the  defendant  wishes, 
by  the  plea  of  prescription,  to  attack  the  validity  of  a  title  based  upon  a  patent 
issued  within  ten  years  prior  to  the  institution  of  the  suit^  it  is  incumbent  upon 
him  to  show  affirmatively  a  state  of  fiicts  which  will  sustain  his  plea. 
Judgment  affirmed. 
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Judith  A.  Harbour  v  John  S.  Scott. 

Where  the  Sheriff  is  Incapable  of  acting  by  reason  of  Interest  and  there  is  no  Coroner  of  the  pariah 
the  Judge  may  appoint  a  special  officer  to  attend  the  Jury  daring  the  trial. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  parish  of  Pointe 
Coupee,  Cooley,  J.     U.  B.  ik  E,  Fhillipi,  for  plaintiflfs.     W,  K  Cooley^ 
for  defendants.     Both  parties  appellants. 

Buchanan,  J.  We  see  no  reason  for  changing  our  opinion  upon  the  question 
InYolyed  in  the  mandamtu  issued  to  the  Judge  of  the  Ninth  Judicial  District 
in  February  last     11  Annual  Rep.  79. 

Neither  do  we  find  any  error,  under  the  peculiar  circumstances  of  the  case, 
in  the  order  of  cour#  appointing  Marcel  Samson  special  officer  to  attend  the 
jury  during  the  trial ;  nor  in  the  course  followed  in  empannelling  the  jury. 
Defendant  admits  in  argument  that  there  was  no  Coroner  at  that  time  in  the 
parish. 

The  only  real  contest  between  these  parties  relates  to  the  right  of  the  de- 
fendant to  have  the  value  of  two  slaves,  named  Rachel  &nd  Dieh^  deducted  firom 
the  note  sued  upon,  on  the  ground  that  those  slaves  were  affected  with  red- 
hibitory diseases  at  the  time  of  the  sale,  which  was  the  condition  of  the  note 
and  that  they  afterwards  died  of  said  disease.  The  pleadings  of  the  defendant, 
in  relation  to  this  part  of  his  case,  are  very  defective.  He  does  not  declare 
what  were  the  diseases  of  said  slaves.  Neither  does  the  testimony  make  out  to 
our  satisfaction  the  existence  of  any  redhibitory  disease  in  those  slaves,  or  either 
of  them,  at  the  time  of  the  sale.  We  conclude  that  the  jury  erred  in  making 
a  reduction  of  the  price  on  account  of  the  death  of  the  slave  Dich. 

The  plaintiff,  Mr9.  Morgan^  has  asked,  in  her  answer  to  defendant's  appeal, 
for  an  amendment  of  the  judgment ;  to  which  we  consider  her  entitled. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgments  appealed  from  be 
reversed;  and  that  the  plaintiff,  Judith  Ann  IlarJxntr^  wife  of  James  A.  Mor- 
gan^ recover  of  defendant,  John  S.  Scott,  seven  thousand  two  hundred  and  sixty 
dollars,  with  interest  at  eight  per  cent  per  annum,  from  January  81st,  1855, 
until  paid,  and  costs  in  both  courts ;  and  with  mortgage  and  privilege  of  vendor 
on  the  property  sold  to  said  defendant,  which  is  set  forth  and  described  in 
plaintiff" 's  petition  and  the  act  of  sale  thereto  annexed;  and  that  said  property 
be  seized  and  sold  for  the  payment  of  this  judgment 

Merbick,  C.  J.  It  is  ordered,  by  the  consent  of  the  defendant,  in  writing, 
and  on  the  motion  of  plaintiff's  counsel,  that  the  decree  in  this  case  be  amended 
by  correcting  a  clerical  error  in  this,  that  the  interest  on  $7200,  allowed  by  the 
decree,  be  changed  so  as  to  read :  to  allow  said  plaintiff  eight  per  cent  interest 
from  January  31st,  1853,  until  paid,  instead  of  January  31st,  1855,  until  paid; 
and  that  the  judgment  so  amended  be  certified  to  the  lower  court  for  execution, 
notwithstanding  the  mandate  already  issued. 


• 
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Succession  of  Charles  Morga>j,  Sen. 

When  the  front  tract  belonged  to  the  husband  before  marriage,  the  dovlls  cancesH^m  purchased  by  4|    ^9 

him  after  the  marriage,  under  the  Act  of  Congress  of  June  15th,  1822,  became  the  property  of  the  If    |gg' 

husband.    The  only  right  of  the  community  is  that  of  claiming  a  reimbursement  of  the  sum  paid  tf  1277 

as  the  price,  if  the  payment  has  been  made  out  of  the  funds  of  the  community.  '^~  X63 

l3  cases  of  partition  where  some  of  the  part  owners  are  minors,  the  Judge  has  no  power  of  his  own  58  1405 
will  to  order  a  sale  of  the  property  to  be  divided,  upon  terms  of  credit.    This  can  only  be  done  at 
the  instance  of  the  tutor  and  upon  the  advice  of  a  family  meeting.    C.  C.  1268 

4  PPEAL  from  the  Ninth  Judicial  District  Court  for  the  parish  of  Pointe 
XI.  Coupee,  CooUy^  J.  Louia  Janin^  for  Olitia  Van  Wiclle  et  ah.^  appel- 
lees.    lUley  <t  ProTMty^  for  //.  AUain  et  ah.^  appellants. 

VooRHiES,  J.  On  the  17th  of  February,  1848,  Charles  Morgan  died  intestate, 
in  the  parish  of  Pointe  Coupee,  where  his  succession  was  opened,  leaving  a 
widow  and  the  following  children  and  grand-children  as  his  legal  heirs,  to  wit : 
Charles  Morgan^  Jr.,  Jatrus  A.  Morgan^  Augustine  Morgan^  widow  of  J.  W, 
Sicairiy  Aurora  Morgan,  widow  of  Wm.  R.  Falconer,  and  the  three  children  of 
Adele  Morgan,  deceased  wife  of  Stephen  Van  WkMe,  to  wit;  Emma  Lise  Van 
Wiel'le,  a  minor  represented  by  her  father  and  natural  tutor,  Adeline  Van 
Wickh^  wife  of  /.  P.  Coulon,  and  Oliria  Van  Wichle,  wife  of  J.  L,  Mathews. 

Charles  Morgan,  Jr.,  one  of  the  heirs,  was  appointed  administrator  of  the 
succession.  He  died  in  July,  1 8o5,  without  having  rendered  any  account  of 
his  administration,  leaving  a  Widow  aud  seven  minor  children. 

This  action  was  instituted  by  Olivia  and  Adeline  Van  WicJcU  against  their 
grand-mother,  Jfyacinthe  Alia  in,  and  their  co-heirs  for  a  parition,  in  which 
they  also  claimed  an  account  of  the  administration  of  Charles  Morgan,  Jr, 
They  allege  in  a  supplemenbil  petition  filed  by  them,  that  a  tract  of  land  of 
fourteen  and  one-half  arpents  front  on  the  Mississippi,  by  forty  in  depth,  es- 
tablished as  a  sugar  plantation,  together  with  the  double  concession  thereof^ 
was  erroneously  inventoried  as  the  property  of  the  community  ;  that  both  were 
the  separate  property  of  the  deceased,  except  the  improvements  thereon,  which 
were  properly  inventoried  as  belonging  to  the  community. 

Stephen  Van  Wickle,  as  tutor,  the  widow  of  Charles  Morgan,  Jr.,  as  natural 
tutriic,  and  Aurora  Morgan,  answered  respectively,  acquiescing  in  the  plaintiff  ^s 
demand,  and  also  claiming  that  the  double  concesssion  should  be  considered  as 
the  separate  property  of  their  ancestor. 

Hyacinthe  AUain,  widow  of  Charles  Morgan,  in  her  answer,  in  which  her  two 
children,  James  A.  and  Angusfine  Morgan,  join  her,  avers  that  all  the  property 
inventoried  belonged  to  the  community  of  which  she  was  the  surviving  partner, 
and  as  such  legally  entitled  to  the  usufruct  thereof 

A  report  of  experts  shows  that  the  property  in  question  is  not  susceptible 
of  being  divided  in  kind  between  the  parties  without  inconvenience  and  loss. 

It  is  admitted  by  the  parties  that  the  front  tract  was  purchased  by  Charles 
Morgan  on  the  23d  of  June,  1800,  the  year  previous  to  his  marriage,  that  his 
title  to  it  was  confirmed  in  1820,  and  that  he  bought  the  dou'ble  concession  in 
1835,  under  the  Act  of  Congress  of  June  loth,  1822. 

The  defendants  and  appellants  have  presented  two  questions  to  our  considera. 
tion :  1st,  Is  the  double  concession  separate  or  community  property  ?    2d,  Is 

20 
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Buocnaoa  or 
MoBOJjr. 


the  advice  of  a  family  meeting  essential  to  fix  the  terms  of  credit  of  the  sale  in 
relation  to  the  interest  of  the  minors  ? 

I.  We  do  not  think  the  Judge  erred  in  deciding  the  first  question  affirma- 
tively. That  the  cause  of  the  acquisition  preceded  the  marriage,  is  a  matter 
which  can  hardly  admit  of  any  doubt.  We  think  it  is  perfectly  clear,  under 
our  jurisprudence  on  the  subject,  that  the  confirmation  by  the  Government, 
subsequent  to  the  date  of  the  marriage,  did  not  have  the  eifect  of  vesting  the 
legal  title  to  the  original  tract  in  the  community.  It  is,  therefore,  difficult  to 
perceive  in  what  manner  the  rights  of  the  parties  can  be  affected  in  this  case 
by  the  distinction  between  complete  and  inchoate  titles.  See  the  case  of  Par- 
goxid  V.  Face^  10  An.  614.  But  we  consider  the  decision  in  the  case  of  Barbel 
v.  Langlou^  5  An.  212,  as  decisive  of  this  question.  The  only  right  to  which 
the  community  is  entitled  is  that  of  claiming  the  reimbursement  of  the  sum 
paid  on  account  of  the  entry  of  the  double  concession,  if  such  payment  has 
been  made  out  of  the  funds  of  the  community. 

II.  As  it  was  conceded,  that  a  sale  of  the  property  in  question  was  necessary 
to  effect  a  partition,  the  Judge  accordingly  ordered  an  inventory  and  sale  there- 
of; on  the  terms  demanded  by  the  parties,  to  wit:  two-fifths,  as  the  shares  of 
James  Alfred  and  Augustine  Morgan^  for  cash,  and  the  residue  at  one,  two, 
three,  four  and  five  years*  credit,  the  purchasers  giving  notes  with  approved 
security,  &c.  In  cases  of  partition,  where  some  of  the  heirs  are  minors.  Art. 
1263  of  the  Civil  Code  declares :  that  the  Judge  may  at  the  instance  of  their 
tutors,  and  on  the  advice  of  the  meeting  of  their  family,  order  the  sale  to  be 
made  on  certain  terms  of  credit  and  on  proper  security,  &c.  This  textual  pro- 
vision, olear  and  firee  from  any  ambiguity,  is  imperative,  leaving  no  discretion 
in  the  Judge  to  act  without  such  authority.  It  may  be  true  in  this  instance 
that  the  terms  of  credit  are  advantageous  to  the  minors.  But  it  is  evident  that 
the  plain  letter  of  the  law  cannot  be  disregarded  under  such  pretext  And  we 
cannot  yield  our  assent  to  the  proposition,  that  the  appellants  can  have  no 
possible  legitimate  interest  in  the  determination  of  the  question  thus  presented 
by  them.  They  certainly  have,  as  joint  owners,  an  interest  to  see  that  a  valid 
title  to  the  property  shall  be  vested  by  the  sale  in  the  purchaser.  See  6 
An.  755. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  avoided  and 
reversed,  so  far  as  it  regulates  the  terms  of  the  sale  in  relation  to  the  minors, 
and  in  every  other  respect  that  said  judgment  be  affirmed ;  and  it  is  further 
ordered,  that  the  case  be  remanded  to  be  proceeded  in  according  to  law,  the 
appellees  to  pay  the  costs  of  this  appeal. 


Patrick  Pox  v.  City  op  New  Orleans. 

|ji      j.|         The  city  cannot  be  held  liable  under  a  contract  made  by  the  Municipal  officers  in  violation  of  law. 

\^  154'  I  PPEAL  fi*om  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 

106_€57         ^     j^^^^  ^.  Foster,  for  plaintiff*.     J.  Livingston,  for  defendant  and  appellant 
Spofpord,  J.     This  action  is  based  upon  an  alleged  contract     The  plaintiff 
declares  that  the  late  Second  Municipality  of  New  Orleans  passed  an  ordinance 
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requiring  the  Surveyor  thereof  to  notify  certain  proprietors  of  lots  therein  to  'o* 

fill  them,  and  in  default  of  their  compliance  within  thirty  days  to  cause  the  Nbw  Orx.ba>b. 
same  to  be  filled  at  the  expense  of  the  owners ;  that  the  lots  of  one  Worthing- 
ton  were  ordered  to  be  filled  in  pursuance  of  this  ordinance  and  the  owner 
fiiiling  to  do  it,  the  Surveyor  of  the  Second  Municipality  employed  the  petitioner 
to  fill  them,  and  "  contracted  with  him  to  fill  the  same  for  the  city,  at  the  price 
of  seventy-five  cents  per  yard,"  which  he  did,  and  the  work  was  accepted  by  the 
Surveyor. 

The  present  plaintiff  formerly  brought  a  suit  against  WorthingtorCs  repre- 
sentative for  the  price  of  the  filling,  but  was  cast,  on  the  ground  that  he,  in 
connection  with  the  Municipal  oflBcer,  had  acted  in  violation  of  a  remedial 
statute  which  was  intended  to  check  Municipal  extravagance  and  corruption, 
by  requiring  all  contracts  for  public  or  other  works  ordered  by  the  Municipality 
**  to  be  let  out  to  the  lowest  bidder  at  public  auction."  See  Fax  v.  SloOy  Ex- 
ecutor, 10  An.  11 ;  Act  18th  March,  1850,  Sec.  12,  (Sess.  Acts,  131.)  The  con- 
solidation Act  passed  a  few  days  later,  embraced  the  same  provisions  couched 
in  even  more  general  terms :  **  all  contracts  to  be  made  or  let  by  authority  of 
the  City  Council,  and  all  materials  and  supplies  to  be  furnished  shall  be  offered 
by  the  Mayor  at  public  auction,  after  the  usual  advertisements,  and  adjudicated 
to  the  lowest  bidder."     Act  2l8t  March,  1850,  Sec.  22,  (Sess.  Acts,  164.) 

The  defence  in  his  case  is  identical  with  that  in  the  case  of  Fox  v.  Sloo, 
No  action  can  be  maintained  upon  a  contract  made  in  violation  of  law.  If,  by 
overriding  this  statute,  the  Municipal  officers  could  saddle  the  city  with  the 
expenses  of  the  contracts  they  choose  to  make  in  defiance  of  its  mandates, 
the  tax'payers  would  become  an  easy  prey  to  the  jobbing  contracts  which  it 
was  the  conunendable  object  of  the  statute  to  defeat 

Judgment  reversed,  and  judgment  for  defendant,  with  costs  in  both  courts. 


Succession  of  William  H.  Lyne.  12  155. 

109    288' 


A  minor  emancipated  under  the  Act  of  the  Legislature  of  March  1865,  but  not  yet  over  twenty^one 
years  of  age,  is  invested  with  all  the  capacities  in  relation  to  his  property  and  obligations  which 
be  would  have  had  actually  at  the  age  of  twenty-one  years,  and  may  be  appointed  Administrator 
of  a  succession. 

APPEAL  from  the  District  Court  of  Pointe  Coupee,    Cooley^  J. 
U.  B.  &  E,  Fhillips^  for  defendant  and  appellant     Protosty^  for  ap- 
pellees. 

The  following  reasons  were  given  for  his  judgment  by 

CooLET,  J.  The  Article  1035  of  the  Civil  Code  provides  that,  **  In  the 
choice  of  an  administrator  the  preference  should  be  given  to  the  beneficiary 
heir  over  every  other  person,  if  he  he  of  age  and  present  in  the  Sta,te.^^ 

John  R.  Lyne  was  emancipated  under  the  Act  of  March  15  th,  1855,  444,  but 
is  not  yet  over  twenty-one  years  of  age,  and  he  is  one  of  the  beneficiary  heirs 
of  the  deceased,  all  the  other  children  being  minors. 

In  the  case  of  Briscoe  and  Wife  v.  Farthington^  5  A.  R.  692,  the  objection 
made  by  the  Supreme  Court  to  the  appointment  of  a  minor  emancipated  by 
marriage,  as  an  administrator  was,  that  "  he  could  not  bind  himself  by  promise 
or  obligation  for  any  sum  exceeding  the  amount  of  one  year  of  his  revenues, 
and  that  he  could  not  alienate,  affect,  or  mortgage  his  immovables  or  slaveti 
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8(7c<«8i<ni  OF  without  the  authority  of  the  Judge,  which  can  only  he  granted  on  the  advice 
^"■'  of  a  family  meeting,"  and  that,  therefore,  he  could  not  sign  an  administrator's 
bond. 

In  the  case  of  an  emancipated  minor  under  the  Act  of  1855,  by  which  he  is 
dispensed  firom  t!!e  time  prescribed  by  law  for  attaining  the  age  of  majority,  he 
is  invested  with  all  the  capacities  in  relation  to  his  property  and  obligations, 
which  he  would  have,  had  he  actually  arrived  at  the  age  of  twenty-one  years. 
See  6  R.  R.  429 ;  9  L.  R.  570. 

The  Code  does  not  seem  to  require  any  peculiar  personal  fitnes  or  capacity  to 
fill  the  office  of  administrator,  at  all  events,  we  are  bound  to  presume  that  "the 
opponent  is  capable  of  managing  his  estate  and  affairs,  at  least  as  much  so  as 
he  will  be  at  the  age  of  twenty-one  years, — because  the  family  meeting  and 
the  judgment  thereon  have  so  decided, — and  besides,  there  is  no  suggestion  of 
incompetency  against  him. 

I  presume,  that  when  the  Code  required  the  applicant  to  be  of  age,  the  legis- 
lature had  in  view  the  capacity  of  binding  himself  on  the  part  of  the  administra- 
tor, and  not  a  personal  fitness  which  may  be  presumed  in  a  person  of  21  years 
of  age.  It  is  probable,  that  if  this  latter  view  had  been  taken,  the  requirement 
of  the  age  of  twenty -one  years  would  have  been  stated  in  express  words. 

Spofford,  J.  For  the  reasons  assigned  by  the  District  Judge,  it  is  ordered 
that  the  judgment  in  this  case  be  affirmed,  with  costs. 


Succession  of  \Vm.  Regan. 

When  a  Judgment  has  once  been  signed  by  the  Judge,  it  should  be  interpreted  by  the  court  which 
rendered  it,  aa  well  as  by  all  others,  as  the  foreign  writers  say,  objectively ;  that  is.  It  should  be 
construed  with  reference  to  the  pleadings  and  the  lubject  matter  of  the  controversy,  according  to 
the  natural  and  legal  import  of  the  terms  used,  without  any  reference  to  any  subsequent  explana- 
tion of  the  court  of  what  was  its  intention  or  in  its  mind  at  the  time  the  decree  was  rendered. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Bcynolda^  J. 
T.  Gilmore  and  Benjamin^  Bra^I/ord  &.  Finney,  for  Mrs,  Mary  Began^ 
administratrix,  appellant.     /.  Dunlap,  for  Mrs.  Cutter,  appellee. 

Merrick,  C.  J.  On  the  sixth  day  of  Februaiy,  1855,  the  appellant,  as  ad- 
ministratrix of  the  succession  of  WiUiam  Began,  deceased,  filed  her  account 
or  tableau  of  distribution. 

She  placed  herself  on  the  tableau  for  one-half  of  the  last  community.  The 
account  and  this  item  in  it  were  opposed  by  Mrs.  Fanny  Cutter  and  one  other 
creditor.  On  a  final  hearing,  the  Judge  of  the  District  Court  rendered  a  judg- 
ment amending  the  tableau  and  directing  the  administratrix  to  pay  in  the  order 
therein  regulated  the  creditors  specified,  and  homologated  the  tableau  in  other 
particulars,  and  directed  the  funds  to  be  distributed  accordingly. 

Mrs.  Gutter  took  a  devolutive  appeal  from  this  decree,  not  being  satisfied 
with  the  amount  allowed  her.  Afler  taking  her  appeal,  she  took  a  rule  upon 
the  administratrix  to  show  cause  why  she  should  not  pay  over  to  her,  without 
prejudice  to  her  appeal,  the  amount  allowed  her  by  the  decree. 

To  this  rule,  the  administratrix  replied  that  she  was  willing  to  comply  with 
the  decree,  but,  by  the  terms  thereof,  there  would  be  nothing  due  to  the  plain- 
tiff in  the  rule,  as  the  entire  fund  would  be  absorbed  by  the  creditors  preferred 
to'^fr*.  Cutter  by  the  decree ;  and  as  to  so  much  of  said  rule  as  asks  the  court 
to  order  the  execution  of  the  judgment  without  prejudice  to  the  appeal,  the 
ftteinistratrix  excepted,  because  the  court  was  without  jurisdiction  to  pro- 
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Dounoe  upon  the  legal  effect  of  the  execution  of  said  judgment  upon  the  rights    ^"^^^^^  ^ 
of  the  several  parties. 

In  this  court,  it  is  contended  that  the  effect  of  the  decree  upon  the  rule  was 
to  change  the  former  judgment  of  the  court  amending  and  homologating  the 
tableau  of  distribution,  and  to  decree  the  administratrix  to  pay  over  to  the  cre- 
ditors the  one-half  of  the  community  which  was  allowed  her  by  the  first  decree. 
On  the  one  side,  it  is  contended  that  this  proceeding  was  unwarranted  by  law, 
and  that  the  judgment  once  signed  is  beyond  the  control  of  the  Judge  who  has 
r^idered  it,  and  that  he  has  no  power  to  correct  or  modify  it  in  any  subsequent 
proceeding ;  and  on  the  other,  that  the  interpretation  of  the  decree  by  the  Judge 
who  rendered  it,  is  of  the  highest  authority  and  furnishes  the  best  evidence  of 
what  was  intended  thereby. 

We  think  that  when  a  judgment  has  once  been  signed  by  a  court,  that  it 
should  be  interpreted  by  that  court,  (as  well  as  by  all  others,)  as  foreign  writers 
say,  objectively ;  that  is,  it  should  be  construed  with  reference  to  the  pleadings 
and  subject  matter  of  the  controversy,  according  to  the  natural  and  legal  im- 
port of  the  terms,  without  reference  to  any  ivhaeqvent  explanation  of  the  court 
of  what  was  its  intention  or  in  its  mind  at  the  timo^the  decree  was  rendered. 
In  other  words,  this  court  will  disregard  any  forced  construction  placed  by  the 
lower  court  upon  its  own  decrees,  although  it  may  be  pretended  that  such  con- 
clusion was  in  the  intention  of  the  court  rendering  the  decree. 

But  if  we  apply  this  rule  to  the  case  before  us,  we  find  the  decree  upon  the 
rule  in  accordance  with  the  first  judgment  That  judgment  orders  certain 
debts  to  be  paid  in  a  certain  order,  and  we  understand  the  decree  to  make  no 
reservation  of  a  part  of  the  fund  in  order  to  pay  the  administratrix,  in  prefer- 
ence to  the  creditors  named  in  the  decree,  her  one-half  of  the  community.  She 
is  therefore  bound  by  the  decree  to  make  payment  in  conformity  to  it,  even  if 
it  should  exhaust  the  entire  fund  in  her  hands,  and  leave  nothing  with  which  to 
pay  herself  the  amount  she  has  placed  to  her  own  credit  on  the  tableau. 

On  the  other  point,  it  is  manifest  that  the  District  Court  was  without  juris- 
diction  to  determine  what  effect  the  execution  of  the  judgment  should  have 
upon  the  appeal.  That  was  a  question  which  the  District  Court  could  not  de- 
termine adversely  to  the  appellee,  as  appears  to  have  been  done  by  the  unquali- 
fied manner  in  which  the  rule  was  made  abs(^ute.  Without  inquiring  whether 
this  part  of  the  decree  can  prejudice  the  appellee  or  not  in  this  court,  we  think 
she  is  entitled  to  a  correction  of  it  in  this  particular,  and  the  execution  of  a 
judgment  should  be  suffered  to  produce  whatever  effect,  if  any,  the  law  gives  to 
the  same. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  so  much  of 
the  decree  rendered  upon  the  rule,  on  the  12th  day  of  December,  1855,  as  makes 
the  said  rule  absolute  without  prejudice  to  the  appeal  of  said  Mrs.  Fanny  Cut- 
Ur^  be  reversed  and  avoided,  and  that  the  said  decree  be,  in  other  respects, 
affirmed.     Said  appellee  to  pay  the  costs  of  the  appeal. 


SAME   CASE   ON   A   RE-HEAKING. 


Buchanan,  J.  After  the  judgment  and  appeal  which  form  the  subject  of  the 
case  No.  4324  in  this  court,  just  decided  by  us,  a  rule  was  taken  by  Mt%.  Fan- 
ny Cutter  to  show  cause  why  the  administratrix  should  not  be  ordered  to  pay 
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Scixttsios  OP  over  the  amount  allowed  the  said  Mrs,  Cutter  by  the  judgment  appealed  from, 
without  prejudice  to  her  further  rights  upon  her  said  appeal.  After  hearing, 
this  rule  was  made  absolute. 

The  judgment  upon  this  rule,  as  it  stands,  is  a  peremptory  and  unqualified 
judgment  against  the  administratrix  of  the  estate  and  appellant  herein,  for  a 
sum  of  nineteen  hundred  and  seventy-eight  dollars  and  thirty-three  cente,  that 
being  the  amount  allowed  Mrs.  Cutter  by  the  previous  Judgment  from  which 
she  had  appealed. 

But  the  administratrix  has  brought  to  our  notice  that  the  judgment  from. 
which  Mrs,  Cutter  had  appealed,  approved  and  homologated  the  account  ren- 
dered by  the  administratrix,  so  far  as  not  specifically  amended ;  and  that  one  of 
the  particulars  in  which  the  account  was  not  amended  by  the  judgment,  wa8 
the  amount  in  the  hands  of  the  administratrix  for  distribution,  say  four  thou- 
sand one  hundred  and  eighty-on^  dollars  and  thirty-eight  cents. 

Now,  the  judgment  in  question  (that  upon  the  oppositions  to  the  account  of 
administration)  decreed,  that  the  fund  in  hand,  as  aforesaid,  should  be  distri- 
buted: 

1st — To  the  payment  of  Olerk's  fees 

"  "  Sheriff's  fees $176  08 

"  "  privileged  claims,  according  to  the  tableau, 

which  amount  to 821  00 

2d — Claim  of  Bayne,  assignee  of  JTohn,  Daron  <t  Co.^  amounting,  in 

capital,  to $3718  86 

And  in  interest  to  date  of  judgment,  to  considerably 

over 2000  00    5718  86 

8d — Claim  of  Millers  Syndic,  as  the  same  figures  on  the  tableau,  say  1613  56 
4th— ifr».  Fanny  Cutter 1978  83 

It  is  obvious,  from  this  statement,  that,  under  the  judgment  upon  the  account 
of  administration,  Mrs.  Cutter  could  have  nothing  to  receive  from  the  fund  in 
the  hands  of  the  administratrix,  according  to  the  account,  which  fund  would 
have  been  entirely  exhausted  by  the  two  first  classes  of  prefeiTed  creditors. 
The  judgment  of  the  court  upon  the  rule  was  therefore  unfounded  in  any  right 
conferred  upon  Mrs.  Cutter  by  the  previous  judgment  of  the  District  Court, 
and  injurious  to  the  administratrix,  by  imposing  upon  her  a  liability  beyond 
that  judgment. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  heretofore  rendered 
in  this  cause  be  set  aside  and  annulled ;  and  it  is  further  decreed,  that  the  judg* 
ment  appealed  from  be  reversed,  and  the  rule  taken  by  the  appellee,  Mrs.  Fan- 
ny Cutter^  on  the  appellant,  Mrs.  Regan,,  administratrix  of  William  Regan^s 
succession,  on  the  5th  December,  1855,  be  dismissed,  without  prejudice  to  Mrs. 
Cutter^ s  rights  under  her  appeal ;  and  that  the  appellee  pay  the  oosts  of  said 
rule  in  both  courts. 
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P.  H.  Morgan  v.  James  Bbown. 

When  an  attorney's  fee  Is  contingent  upon  bis  success  in  collecting  money  for  his  client,  the  fee  not 
being  exigible  antU  the  money  is  collected,  prescription  against  the  attorney's  demand  does  not 
b^in  to  run  fh>m  the  date  of  the  Judgment  he  has  obtained  for  his  client. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Samner  &  Haynet,  for  plaintiff     Smiley  &  Perrin,  for  defendant  and 
appellant 

Spoffobd,  J.  This  is  a  suit  for  attorney's  fees,  alleged  to  have  been  earned 
under  a  special  contract 

The  defendant  denies  that  he  employed  the  plaintiff. 

The  proof  is  that  the  defendant  gave  to  one  Dempty  P.  Cain  a  power  of  at- 
torney, "to  sue  or  otherwise  collect  all  his  claims"  against  the  estate  of  one 
Withernpoony  and  agreed  to  divide  the  proceeds  with  him.  This  power  of  at- 
torney implied  the  power  to  employ  counsel  and  to  stipulate  fees  to  be  paid  out 
of  the  proceeds  of  the  claims. 

Cain,  in  pursuance  of  this  mandate,  employed  J,  M.  Elam  as  an  attorney  to 
investigate  the  claims.  He  resided  in  Baton  Rouge,  and  finding  it  advisable  to 
institute  proceeding  in  the  United  States  Circuit  Court  at  New  Orleans,  he 
made  a  special  contract  with  T.  G.  Morgan  (of  whom  the  plaintiff  is  assignee) 
to  bring  and  conduct  a  suit  in  that  court  against  WitherspoorCs  representatives, 
for  a  fee  of  ten  per  cent  upon  the  amount  eventually  collected,  contingent  upon 
the  collection.  Morgan  brought  the  suit  and  obtained  a  judgment  in  the  Cir- 
cuit Court  at  New  Orleans.  A  writ  of  error  was  sued  out  from  the  Supreme 
Court  of  the  United  States,  and  the  judgment  of  the  Circuit  Court  was  affirmed. 
The  amount  of  the  judgment  ($14,000)  and  large  arrears  of  interest  has  now 
been  realized.  Out  of  the  one-half  going  to  Cain,  Morgan  was  paid  ten  per 
cent  by  Cain^s  assignees.  This  suit  is  to  recover  the  ten  per  cent  due  upon 
BrowjCs  hal£ 

Both  Cain  and  Brown  were  notified  of  the  employment  of  Morgan  to  con- 
duct the  suit  in  BrowrCs  name  before  the  Circuit  Court  Their  acquiescence  is 
a  ratification  of  his  engagement  by  Elam. 

Elam  testifies  that  he  contracted  with  Morgan  for  the  contingent  fee  of  ten 
per  cent  It  is  urged  that,  as  the  sum  exceeds  five  hundred  dollars,  this  evi- 
dence is  insufficient  We  find  a  corroboratory  circumstance  in  the  fact  that 
M&rgan  was  paid  ten  per  cent  out  of  CaiiCn  portion  of  the  judgment  by  Cain^B 
assignees  without  opposition. 

The  plea  of  prescription  is  interposed.  As  the  stipulated  reward  for  the  ser- 
vices was  contingent  upon  the  success  of  Brown  in  collecting  the  money,  the 
fe«  were  not  exigible  until  the  money  was  collected.  This  suit  was  brought 
immediately  after  the  collection  of  BrowrC%  share.  Moreover,  three  years  had 
elapsed  since  the  voluntary  payment  of  the  first  instalment  on  the  part  of 
BraunCs  agent,  through  his  assignee. 

The  fiuit  that  Brown  employed  other  attorneys  for  special  duties  in  collecting 
the  money  does  not  impair  the  claim  of  Morgan  for  compensation,  for  he  was 
at  all  times  ready  to  do  whatever  was  requisite  to  be  done  in  enforcing  the  judg- 
ment he  had  obtained  in  New  Orleans. 
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MoBOAH  The  losses  experienced  by  the  defendant  m  consequence  of  his  having  selected 

BsowH.        unfaithful  agents  or  made  injudicious  contracts  with  them,  furnish  no  sufBcient 
ground  for  relieving  him  fi'om  the  obligation  of  paying  the  attorney  who  ap- 
pears to  have  performed  his  duties  with  fidelity  and  success. 
This  is  not  a  case  for  damages  as  for  a  frivolous  appeal 
Judgment  affirmed. 


W.  D.  Miller  v.  C.  &  G.  B,  Tate. 

The  defendants,  the  factors  of  the  plaintiff,  effected  Insurance  on  their  stock  of  tobacco  and  other 
merchandise  in  foar  different  Insurance  companies.  Some  of  the  insurances  were  for  six  months, 
others  for  a  year,  and  at  different  rates.  The  rate  of  Insurance  was  equal  to  one-eighth  of  one 
per  cent,  per  month.  The  plaintiff,  in  the  accounts  rendered  of  sales  of  tobacco,  was  charged  one- 
fourth  of  one  per  cent,  per  month  for  insurance,  field  :  That  the  defendants  were  not  to  be  con- 
sidered as  plaintiff's  agents  in  the  Insurances  they  had  effected,  but  they  are  to  be  considered  as 
being  themselres  the  insurers  of  the  plaintiff  at  the  rate  of  one-fourth  of  one  per  cent,  per  month, 
and  as  having  re-Insured  at  the  best  terms  they  could  obtain  In  the  different  Insurance  offices  In 
the  city. 

The  plaintiff's  tobacco  having  been  lost  by  fire,  the  defendants  are  not  entitled  to  charge  commis- 
sions on  soles  not  actually  made.    Their  liabUUy  to  the  plaintiff  Is  that  of  insurers. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds^  J. 
Semmes  <&  Edwards^  for  plaintiff     Elmore  &  King,  for  defendants  and 
appellants. 

Buchanan,  J.     The  plaintifl^  a  tobacco  manufacturer  in  Lynchburg,  Virginia, 

^^^^  sues  defendants,  commission  merchants  in  New  Orleans,  for  the  alleged  value 

''•       •;  •    •of  certain  tobacco  shipped  by  the  former  at  various  times  to  the  latter,  for  salo 

V  '.**  ^  comitoission,  and  of  which  the  petition  states  that  the  defendants  have  re- 

j  ^  ^        fused  to  render  an  account,  although  frequently  requested  so  to  do,  under  a 

.    ^^pTxbe  that  the  tobacco  has  been  destroyed  by  fire. 

The  defendants  complain,  with  great  apparent  reason,  of  the  unfairness  of 
\    -  '.  •■*    .  '\  •  ;t&iistatcment  of  the  plaintiff's  cause  of  action.     In  truth  the  defendants  ap- 
* .  ^   .^  peai^  have  rendered  various  accounts  to  plaintiff;  the  latest  some  five  or  six 

■•  'months  previous  to  the  institution  of  this  suit,  embracing  the  whole  of  the 
balance  on  hand  of  plaintiff's  tobacco  at  the  time  of  a  fire  which  actually  oc- 
curred on  defendant's  premises  about  two  months  previous  to  the  rendition  of 
of  that  account 

The  real  subject  of  dispute  between  the  parties  is  the  value  of  said  balance 
of  plaintiff's  tobacco  in  defendant's  hands  at  the  time  of  the  said  fire  and  the 
correctness  of  certain  charges  in  defendant's  last  account  for  commissions,  &c. 

As  much  of  the  argument  has  turned  upon  the  insurances  effected  by  defen- 
/dants  in  five  different  insurance  ofiices,  to  the  aggregate  amount  of  fifty  thou- 
sand dollars  upon  their  stock,  composed  of  tobacco  and  other  merchandize,  in 
the  store  consumed  by  the  fire  of  the  16th  March,  1854^,  and  upon  the  settle- 
ment made  by  the  defendants  with  those  insurance  companies,  it  is  proper  that 
we  should  premise  by  declaring  that,  in  our  opinion,  the  defendants  are  not  to 
be  viewed  as  plaintiff's  agents  in  effecting  those  insurances. 

Some  of  those  insurances  are  for  six  months,  others  for  a  year;  the  former 
at  three-fourths  of  one  per  cent,  premium,  the  latter  at  one  and  one-half  per 
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emt  premium.  That  rate  of  premium  is  equal  to  one-eighth  of  one  per  cent 
per  montL  But  defendants  charge  plaintiff  one-fourth  of  one  per  cent  per 
month  for  insurance  in  the  several  accounts  rendered;  said  insurance  heing  cal- 
culated upon  each  lot  of  plaintiff's  tohacoo  sold  hy  defendants  1»  the  day  of 
ssla  It  is  clear,  therefore,  that  the  defendants  became  themselves  the  insurers 
of  the  plaintiff  at  the  rate  of  one-fourth  of  one  per  cent  per  month,  and  re- 
insured on  the  best  terms  they  could  obtain  in  the  different  insurance  offices  in 
the  city. 

The  rate  of  premium  charged  by  defendants  to  plaintiff  appears  to  be  the 
same  as  that  charged  to  their  other  numerous  customers,  and  by  uninterrupted 
icquiescenoe  on  the  part  of  plaintiff^  has  become  binding  upon  him  by  this 
time,  even  supposing  that  he  may  have  had  the  right  to  object  to  it  originally. 

It  is  particularly  to  be  observed  that  plaintiff  makes  no  objection  to  his  fiM> 
tors  becoming  themselves  the  insurers  of  his  tobacca 

The  insurance  account  of  defendants  with  plaintiff  is  obviously  in  the  nature 
of  an  open  policy  with  an  uncertain  term,  of  which  the  former  are  the  under- 
writers. The  insurances  effected  by  defendants  with  the  Home,  the  Sun,  and 
other  insurance  companies,  were,  on  the  contrary,  particular  fire  risks,  with  a 
specified  term.  There  was  no  privity  of  contract  between  plaintiff  and  those 
insurance  companies. 

Considering,  then,  the  defendants  as  the  insurers  of  plaintiff,  we  are  next  to 
inquire  what  is  the  proof  of  loss  f 

At  the  time  of  the  fire  in  defendant's  store,  there  were  in  said  store,  unsold, 
belonging  to  plaintiff: 

1  Box  tobacco,  Natural  Bridge,  weighing  100  pounds. 
137  Boxes  tobacco,  E.  Lip^eotnb,  weighing  13,700  pounds. 
28  Boxes  tobacco.  Miller's  Beet,  weighing  728  pounds. 
17  Boxes  tobacco,  Q,  IT.  Norwood,  weighing  1700  poi 
90  Boxes  tobacco,  Norwood  <fc  Street,  weighing  9000 

To  ascertain  the  value  of  these  several  brands  of  tobacco  per  poi 
are  two  methods  indicated  by  the  evidence,  namely,  the  lastsales  of 
previous  to  the  fire  and  the  estimation  of  merchants  trading  in  tt 
the  market  value  of  each  brand  at  the  time  of  the  fire. 

We  find  no  sales  of  Natural  Bridge  proved. 

The  last  sale  of  the  E.  Lipscomb  was  on  the  9th  March,  1854,  -one  week  be- 
fore the  fire,  one  box  at  16  cents  per  pound. 

The  last  sale  of  the  Miller's  Best  was  February  4th,  1854,  one  box  at  25 
cents  per  pound. 

There  is  no  evidence  of  sales  of  the  G,  W,  Norwood  and  Norwood  A  Street 
brands. 

Two  merchants  in  the  tobarco  trade,  R  A.  Rawlins  and  A,  Glenn,  have 
pven  a  certificate,  which  is  in  evidence,  of  the  cash  value  per  pound,  previous 
to  the  damage  fi*om  the  fire,  of  several  brands  of  manufactured  tobacco,  esti- 
mated from  samples  saved  fi'om  the  fire  in  defendants*  store. 

Among  the  brands  contained  in  that  certificate  are  only  two  of  those  for 
which  compensation  is  claimed  in  this  suit,  namely,  E.  Lipscomb  and  Norwood  & 
Street.  The  former  is  estimated  in  the  certificate  at  thirteen  cents  a  pound  and 
the  latter  at  eight  cents.  Both  of  the  signers  of  that  certificate  hav«  been  ex- 
amined on  the  trial  of  this  cau^  as  witnesses,  and  the  result  of  their  examina- 
tion is  fiff  firom  satisfkctory  as  to  their  means  of  judging  correctly  in  rolation  to 
21 
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MiLUft        the  value,  before  the  fire,  of  the  tobacco  submitted  to  their  inspection,  and  even 
Tati.         in  relation  to  the  identity  of  the  brands  mentioned  in  their  certificate.     Those 
brands  are  thirty-six  in  number. 

Mr,  Ravolim  states:  "Made  the  appraisement  a  week  or  ten  days  after  the 
fire.  The  tobacco  was  piled  up  in  tiers — should  say  there  were  1500  to  2000 
boxes  of  tobacco  there.  There  were  many  of  the  boxes  badly  burnt — some  of 
them  mostly  burnt  Some  had  the  brands  visible  and  distinct  There  were 
probably  fifteen  or  twenty  brands  in  the  lot  which  they  could  identify.  Ex- 
amined a  box  of  each  particular  brand,  as  witness  thought  There  were  many 
of  the  brands  which  could  not  be  identified  by  them."  This  witness  does  not 
specify  what  are  the  brands  identified  But  he  says  "that  he  was  not  ac- 
quainted with  the  Korwood  <t  Street  brand,"  and  "cannot  say  that  he  ever  ex- 
amined the  Korwood  brand." 

Mr,  Glenn  says:  "This  tobacco  was  badly  burnt  There  was  only  a  portion 
of  the  tobacco  that  had  boxes  on  it  Between  400  and  500  packages  had  boxes 
on  it  There  were  about  2000  packages  in  their  original  state,  without  their 
boxes ;  the  balance  was  loose  tobacco  in  piles.  The  whole  of  the  400  or  500 
boxes  which  he  speaks  of  had  one  head  burnt  off,  and  some  had  two  or  three 
sides  burnt  off.  A  tobacco  box  has  four  sides  and  two  heads.  Could  not  de- 
cipher the  marks  or  brands.  There  were  between  three  and  six  of  the  brands 
which  he  could  identify  by  having  the  smoke  washed  off  with  soap.  The  out^ 
side  of  the  tobacco  was  changed,  and  the  inside  was  badly  damaged  by  being 
in  the  fire." 

Mr.  Glenn^  no  more  than  Mr.  Rawlins^  could  specify  the  brands  which  he 
had  identified. 

Another  certificate,  made  by  two  merchants  at  the  instance  of  defendants,  is 
in  evidence  as  to  the  value  of  the  Norwood  &  Street  brand  on  the  28th  Novem- 
ber, 1853,  between  three  and  four  months  previous  to  the  fire.  It  is  stated  to 
be  13  cents  a  pound. 

The  only  other  evidence  of  the  cash  value  of  these  tobaccos  at  the  time  of 
the  fire  is  that  of  defendants*  clerk.  Smithy  who  declares  that  he  considers  the 
same  to  be  correctly  stated  in  account  No.  four,  being  as  follows : 
Natural  Bridge,  18  cents  per  pound. 
E.  Lipscomb,  9  cents  per  pound. 
Miller's  Best,  10  cents  per  pound. 
Norwood  and  Norwood  &  Street,  8  cents  per  pound. 
But  this  witness  corrects  himself  immediately  afterwards,  by  saying  that  he 
considers  the  Norwood  &  Street  brands  worth  ten  cents  instead  of  eight     As 
there  were  no  sales  of  this  brand  during  the  three  months  that  elapsed  fix>m  the 
date  of  Twitty  and  Oliver's  certificate,  and  as  plaintiff  did  not  think  fit  to  ex- 
amine either  of  those  gentlemen  to  contradict  Smith's  testimony  as  to  the  value 
of  the  Norwood  &  Street  brands  at  the  time  of  the  fire,  (although  both  Twitty 
and  Oliver  were  in  court  as  witnesses  on  the  trial  of  the  case,)  we  may  infer 
that  he  could  not  have  done  so  successfully. 

On  a  review  of  the  whole  case  we  find  actual  sales  of  two  of  the  brands 
proved,  the  Lipscomb  and  the  Miller's  Best.  Those  sales,  extending  through  a 
period  of  many  months,  show  a  great  uniformity  in  the  market  price  of  those 
brands — ^the  former  at  fifteen  and  the  latter  at  twenty-five  cents.  Actual  sales 
are  the  surest  criterion,  and  must  outweigh  the  opinion  of  the  derk  of  defen- 
dants, as  expressed  in  his  testimony  quoted  above.    It  is  true  that  €foodman^ 
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another  witness  of  defendants,  has  placed  even  a  lower  estimate  on  the  Mill&i^s 
Be»t  brand  than  Smith;  but  Goodman  himself  proves  a  sale  by  defendants  of  rln. 
the  whole  lot  of  this  brand  to  himself  at  twenty-five  cents.  He  returned  it  in- 
deed, having  found  one  box  inferior  to  sample.  But  he  does  not  prove  any 
other  of  the  twenty-eight  boxes  but  that  one  to  have  been  so;  neither  does 
Smith  prove  anything  of  the  sort,  although  the  lot  was  in  the  store  of  defen- 
dants for  some  months  afterwards,  and  five  boxes  were  sold  at  different  times, 
and  all  for  twenty-five  cents  a  pound,  without  any  reclamation  being  made. 
We  will,  therefore,  assess  this  brand  at  the  value  affixed  by  the  judgment  of 
the  District  Court,  with  the  exception  of  one  box,  proved  by  Goodman  to  have 
been  mouldy,  and  which  we  value  at  the  price  affixed  to  the  brand  in  the  defen- 
dants' account  and  Smith's  testimony,  say  ten  cents.  The  Miller's  Best  was  in 
small  packages  of  twenty-six  pounds  each. 

The  Lipseomh  brand,  as  we  have  said,  was  sold  in  small  lots  at  various  times, 
running  through  the  period  of  a  year  or  more,  at  a  very  uniform  rate  of  fifteen 
eents,  reaching  on  two  occasions  as  high  as  sixteen.  But  it  evidently  was  very 
heavy  at  that  rate ;  and  there  is  in  evidence  a  letter  of  plaintiff  to  defendants, 
dated  6th  March,  1854,  and  which  must  have  come  to  hand  just  about  the  time 
of  the  fire,  in  whidi  defendants  were  instructed  to  close  out  this  brand  at  ten 
eents  a  pound  or  ship  it  to  Boston.  It  is  probable  from  the  evidence  that  de- 
fendants might  have  closed  out  the  Lipscomb  at  ten  cents,  in  conformity  to  those 
instructions,  had  not  the  fire  intervened  We  shall,  therefore,  assess  this  brand 
at  that  rate. 

Upon  the  value  of  the  Katural  Bridge  brand  there  is  no  dispute ;  and  for 
reasons  expressed  above  we  adopt  Smith's  estimation,  ten  cents,  as  the  value  of 
the  Norwood  and  of  the  Norwood  <t  Street  brands. 

Defendants  cannot  be  allowed  commissions  except  upon  actual  sales  made  by 
them.  It  is  a  mere  fiction  to  treat  the  destruction  of  the  tobacco  as  a  sale. 
And  as  to  the  auctioneer's  sales  of  tobacco  damaged  by  the  fire,  there  is  not 
the  slightest  proof  of  the  identity  of  any  of  the  lots  sold  by  that  officer  with 
the  tobacco  of  plaintiff  The  number  of  packages  of  manufactured  tobacco  in 
defendants'  store  at  the  time  of  the  fire  was  certainly  over  four  thousand,  of 
which  only  two  hundred  and  seventy-three  belonged  to  plaintiff. 

The  auction  sales  comprise  twelve  hundred  and  seventy-seven  boxes,  divided 
mto  fifty  lots,  and  fourteen  lots  of  loose  tobacco.  No  marks  or  brands  of  any 
kind  are  affixed  to  any  of  the  lots. 

For  the  same  reason  the  maturity  of  p&jrment  fixed  by  defendant's  account, 
(November  5th,  1854,)  seems  purely  fanciful  and  not  binding  upon  plaintiff. 
Defendants  liability  f<nr  the  plaintifTs  tobacco  destroyed  by  fire  is  that  of  an 
insurer.  Supposing  defendants  to  have  been  entitled,  in  that  capacity,  to  sixty 
days  delay  for  paying  the  loss,  m  the  absence  of  any  stipulation  to  that  effect, 
jet  the  sixty  da3rs  had  elapsed  long  before  the  institution  of  this  suit,  and  there 
appears  no  foundation  for  the  charge  made  in  defendants'  account  of  two  per 
omt  discount  for  anticipated  payment. 

We  allow  the  charges  of  one-quarter  per  cent  per  month  premium  for  insu- 
jBnoe,  and  six  cents  a  box  per  month  storage,  as  calculated  upon  the  whole  of 
the  plaintifTs  tobacco  sold  and  burnt,  to  the  dates  of  the  several  sales  and  of 
the  fire,  in  defendants'  account  No.  two  in  the  record 

We  state  the  account  between  the  parties,  according  to  the  foregoing  prin- 
cqplesi  under  the  evidence  and  the  agreements  of  counsel  on  file,  in  a  schedule 
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«. 


hereto  annexed^  showing  a  balance  in  favor  of  plaintiff  of  eight  hundred  and 
Tatb.         sixty-three  dollars  and  twenty-three  cents. 

It  is,  therefore,  acyudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  plaintiff  recover  of  defendants  eight  hundred  and  sixty- 
three  dollars  and  twenty-three  oents,  with  interest  on  three  hundred  and  twenty- 
eight  dollars  and  twenty  cents  from  March  16th,  1854,  and  on  five  hundred  and 
thirty-five  dollars  and  three  cents  from  8d  November,  1854,  with  costs  of  the 
District  Court,  those  of  appeal  to  be  borne  by  plaintiff  and  appellee. 

SCHEDULE. 

Wm.  D.  Miller,  Dr.,  to  C.  it  G,  B.  Tate: 

To  balance  per  account  current  rendered  July  20th,  1853 $2426  83 

To  balance  from  W,  D.  M.  in  final  settlement. 868  28 

$8288  56 
Cr.  === 

By  nett  proceeds  tobacco  sold  per  account  sales  June  5th,  1854 $391  97 

"  "  "  "  ''  Juna  6th,  1854 392  24 

Nett  value  of  tobacco  burnt  March  16th,  1854,  as  follows: 

1  Box  Natural  Bridge,  100  lbs.,  @  18  c. $18  00 

187  Boxes  Lipscomb,  18,700  lbs.,  @  10  c 1370  00 

27  Boxes  Miller's  Beet,  702  lbs.,  <a  25  c 175  50 

1  Box  Millei's  Beet,  26  lbs.,  @  10  c 2  60 

17  Boxes  G,  W.  Norwood,  1700  lbs.,  @  10  c 170  00 

90  Boxes  Norwood  d  Street,  9000  lbs.,  (^  10  c 900  00 

$2636  10 

Five  per  cent  off  for  cash... 181  75 

$2504  35 


$3288  56 


Spofford,  J.,  absent. 


Peter  Lafiton,  Administrator,  v,  Euen  Doiron  et  al. 

The  first  leetlon  of  the  Act  of  the- Legislature  of  the  10th  of  March,  1847,  conferring  upon  admfniB- 
trators  and  other  representatlres  of  a  succession,  the  power  of  acting  as  auctioneers  In  the  sale  of 
the  property  of  the  succession,  was  not  abrogated  by  the  Act  of  the  7th  of  AprU,  1847,  directing 
the  Judge  of  the  court  to  order  the  sale  to  be  made  by  the  SherilT  of  the  parish  or  such  auctioneer 
as  the  parties  might  name. 

The  two  Acts  passed  at  the  same  session  are  not  so  utt^py  inconsistent  with  each  other  as  to  be 
wholly  Irreconcilable. 

Although  the  action  for  a  reduction  of  the  price  of  land  on  the  ground  of  defloleney  in  quantity  be 
prescribed,  it  may  nerertheless  be  set  up  as  a  means  of  defence  against  a  demand  for  the  price. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Boherteon,  J. 
ff.  M  Faiyrot,  for  plaintiff     Edwards  &  Barrow,  for  defendants  and  ap- 
pellants. 

Merrick,  C.  J.  On  the  29th  day  of  June,  1850,  under  an  order  of  court, 
Louie  LaJiUm,  as  administrator  of  the  succession  of  Widow  Elizabeth  Lejewne, 
deceased,  sold  at  public  auction  the  property  of  her  succession.     Among  the 
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effiscts  sold,  was  a  tnwt  of  land  described  as  *^  the  plantation  whereon  the  de-  Lafros 
ceased  resided,  at  forty  arpents  from  the  river  Mississippi,  measuring  one  arpent  doimk. 
frtmt  by  forty  arpente  in  depth,  between  parallel  lines,  bounded  above  by  land 
of  Blien  Dairon  and  below  by  lands  of  MeCalop,  Felix  Barnard,  and  others," 
which  was  sold  to  the  defendants,  Longuepie  and  Doi/ron,  for  $1,000  (according 
to  the  terms  of  sale),  on  a  crecfit  of  one,  two  and  three  years,  the  purchasers 
Ibmishing  three  notes  bearing  eight  per  cent  interest  after  maturity.  The 
purchasers  did  not  sign  the  adjudication  nor  give  their  notes.  The  proca  ^er- 
hal  of  the  sale  was  signed  by  the  administrator  alone  and  two  witnesses. 

The  first  administratDr  haying  died  without  obtaining  the  notes  of  the  pur- 
chasers, the  present  administrator  applied  for  and  obtained  an  order  of  seizure 
and  sale  in  April,  1855,  against  the  purchasers,  to  enforce  the  payment  of  the 
prioeL  The  defendants  did  not  oppose  the  sale,  and  the  land  was  sold  for  $500, 
July  7th,  1865. 

The  present  action  is  brought  to  recover  $814  08,  the  remainder  of  the  price, 
with  eight  per  cent  interest  from  August  4ih,  1855,  until  paid.  Judgment 
was  rendered  by  de&ult  against  JLongupSe,  as  a  debtor  in  »olidOy  for  the  amount 
claimed.  Doiron  answered,  and  judgment  having  been  rendered  against  him 
for  the  like  sum,  he  has  appealed. 

His  counsel  contends : 

Ist  That  in  1850,  there  was  no  law  authorizing  an  administrator  to  act  as 
auctioneer  in  the  sale  of  the  property  of  a  succession.  The  first  section  of  the 
Act  of  10th  March,  1847,  p.  62,  expressly  conferred  this  power  upon  adminis- 
trators and  other  representatives  of  a  succession.  The  power  was  not  abro- 
gated by  the  Act  of  7th  of  April,  1847,  p.  78,  directing  the  Judge  of  the  court, 
where  the  succession  is  opened,  to  order  the  sale  to  be  made  by  the  Sheriff  of 
the  parish  or  such  auctioneer  as  the  parties  may  name ;  because  the  two  Acts 
were  passed  at  the  same  session  of  the  Legislature,  and  they  are  not  so  utterly 
inconsistent  with  each  other  as  to  be  wholly  irreconcilaJble.  Moreover  the  pro- 
vision in  the  Act  of  10th  of  March  was  recognized  and  continued  by  the  provi- 
so in  the  7th  section  of  the  Act  relative  to  auctioneers,  approved  March  16th, 
1848,  p.  97.  We  think,  therefore,  the  Judge  could,  in  1850,  empower  an  ad- 
ministrator to  sell  property.  It  is  unnecessary  to  consider  whether  the  admin- 
istrator could,  by  his  adjudication,  bind  the  purchasers  to  pay  the  price,  they 
never  having  signed  the  notes  or  adjudication ;  for  the  defendant  Doiron  has 
substantially  admitted  the  sale  in  his  answer,  to  say  nothing  of  his  acquies- 
cence in  the  proceedings  under  the  order  of  seizure  and  sale.  See  Arts.  2586 
and  2601  C.  C.     6  Rob.  26  and  9  Rob.  416. 

2d.  It  is  urged  that  the  Judge  of  the  District  Court  erred  in  refusing  to  re- 
ceive the  defendants'  proof  in  regard  to  the  alleged  deficiency  in  the  quantity 
of  the  land  sold.  The  reason  for  the  refusal,  we  learn  from  plaintifTs  brief, 
was  that  the  action  for  the  reduction  of  the  price  was  barred  by  the  prescrip- 
tion of  one  year.  In  this  the  District  Judge  erred.  Although  the  defendants* 
action,  were  he  to  sue,  is  barred  by  one  year,  yet  as  a  means  of  defence,  the 
exception  endures  as  long  as  the  plaintifi^s  action  exists,  and  may  be  used  as  a 
shield  against  the  action.  Quae  temparalia  mnt  ad  agendum,  sunt  perpetua 
ad  exdpiendum.    Davenport  v.  Foster,  8  N.  S.  695 ;  Bushnell  v.  Brown,  4  N. 

a  500. 

8d.  It  is  further  contended,  that  the  court  erred  in  condemning  Doiron,  as  a 
debtor  in  tolido  with  Longuepie,  to  pay  the  remainder  of  said  price.    The  pur- 
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LAmoi        chase  of  property  in  the  joint  names  of  Languepie  and  Doir&n  only  created  a 

Doisov.        joint  obligation  for  the  payment  of  the  price.     If  the  mortgage,  the  accessory 

obligation  in  a  purchase  of  this  kind,  be  considered  as  indiyisible,  it  does  not 

follow  that  the  primitive  obligation  is  of  the  like  nature.  See  9  An.  421.     0.  C. 

2807,  2844,  2088,  2108,  1382.     C.  P.  65,  66  and  67. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  as  to  the  said  Elien  Dairan  be  avoided  and  reversed, 
and  that  this  cause  be  remanded  to  the  lower  court  for  a  new  trial,  with  in- 
structions to  receive  testimony  tending  to  show  a  diminution  in  the  quantity 
of  the  land  sold,  and  to  be  governed  by  the  views  herein  expressed,  and  in 
other  respects  to  proceed  according  to  law ;  the  plaintiff  and  appellees  paying 
the  costs  of  the  appeal 


State  v.  Lazarre  and  Leopold  Reiss. 
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114  9321  ^^  Sherlir  has  no  ftuthority  to  receive  money  as  security  for  the  appearance  of  persons  accused  ^f 
crime. 
Parties  admitted  to  bail  under  bond,  are,  as  it  were,  transferred  f^om  the  custody  of  the  flherlff  to  the 
friendly  custody  of  the  sureties  in  the  bond,  who  may  at  any  time  surrender  the  accused  hi  dis- 
charge of  the  bond. 
Gourts  of  Justice  will  not  aid  parties  to  enforce  or  relieve  them  from  the  eflbcts  of  contracts  made  in 
violation  of  law. 

APPEAL  from  the  District  Court  of  Iberville,  BoberlMm,  J. 
Z.  Ldbauve,  for  appellee. 
Merrice,  G.  J.     Lazarre  and  Leopold  Eeies  were  arrested  under  a  charge 
of  larceny. 

On  a  hearing,  under  a  writ  of  habeas  corpus^  the  District  Judge  ordered  that 
the  parties  be  admitted  to  bail  upon  their  executing  their  several  bonds  in  the 
sum  of  five  hundred  dollars  each  with  good  and  suflScient  security,  with  a  con- 
dition for  their  appearance  at  the  next  term  of  the  District  Court. 

On  behalf  of  Laza/rre  ReUs  one  Felix  Beisi  deposited  cash  and  drafts  in  the 
hands  of  the  Sheriff,  amounting  to  the  sum  of  five  hundred  dollars,  as  security 
for  the  appearance  of  Lazarre  Reiee^  before  the  Sixth  District  Court  in  and  for 
the  parish  of  Iberville,  to  answer  the  charge. 

The  Sheriff  signed  the  receipt  for  the  money  in  his  official  capacity,  and  it 
seems  enlarged  Lazarre  Rem, 

An  indictment  was  preferred  against  both  defendants,  and  Laaarre  fiuled  to 
appear  to  answer  the  same. 

After  this  failure  of  Lazanrre  ReisSj  Felix  Reiss  assigned  his  daim  to  the 
money  in  the  hands  of  the  Sheriff 

The  present  proceeding  was  commenced  by  a  rule  taken  by  the  assignee  of 
Felix  Reiss  upon  the  Sheriff)  to  show  cause  why  the  money  should  not  be  paid 
to  him.  The  State  of  Louisiana  intervened  in  the  rule,  nevertheless  it  was 
made  absolute,  and  the  State  has  appealed. 

There  is  no  law  which  authorizes  a  Sheriff  to  receive  money  as  a  security  for 
the  appearance  of  persons  accused  of  crime.  Where  parties  are  admitted  to 
bail  under  bonds  and  recognizances,  they  are  not  absolutely  discharged,  but 
are  (as  it  were)  transferred  from  the  custody  of  the  Sheriff  to  the  firiendly  cus- 
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tody  of  the  siireties  in  the  bond  or  recognizance.     6  Mod.  R.  281.     These  new         S^-^" 
keepers  have  the  right  to  surrender  the  party  accused  in  discharge  of  his  bond 
to  the  Sheriff  or  his  deputy,  in  open  court  or  in  the  four  walls  of  the  prison. 
This  right  of  surrender  implies  the  right  of  arrest  as  an  incident  to  it    Rey. 
Stat  p.  170,  sec  60 ;  Ibid,  p.  12,  sec  7. 

Aside  from  the  positive  provisions  of  law  on  the  subject  of  bail  in  criminal 
cases,  it  is  evident,  to  say  nothing  of  its  liability  to  abuse,  that  the  deposit  of 
money  with  the  SherifE^  as  security  for  the  appearance  of  the  accused,  would 
not  be  so  likely  to  secure  the  end  proposed  as  that  provided  by  the  statute. 

We  think,  therefore,  the  delivery  of  the  money  to  the  Sheriff  and  his  release 
of  the  accused  upon  the  same,  clearly  illegal  and  against  the  policy  of  the  law. 

The  assignee  of  Felix  Bern  has  not  acquired  any  greater  right  than  Rem 
himself  had.  Courts  of  justice  will  not  aid  parties  to  enforce  or  reheve  them 
from  the  effects  of  contracts  made  in  violation  of  law.  See  Davis  v.  HoUyrooJc^ 
1  An.  178. 

The  rule  ought  to  have  been  discharged,  but  as  the  State  alone  has  appealed 
the  only  decree  we  can  render  in  accordance  with  our  views  of  the  law,  is  to 
dismiss  the  appeal 

Appeal  dismissed. 


JosspH  T.  Landry,   Administrator,  v.  C.  L.  Landry,   Executor. 

Td  rastatn  an  order  of  telmre  and  sale  at  the  suit  of  the  admrnistrator  of  a  succetsion,  authentic 

evidence  of  the  plaintiff*!  appointment  as  administrator  is  necessary. 
It  ia  too  late  to  supply  that  evidence  after  the  appeal  from  the  order  is  granted. 

APPEAL  from  the  District  Court  of  Iberville,  Bobertson^  J. 
E.   W.  BoherUoriy  for  plaintiff     Z.  Lahauve,  for  defendant  and  appellant. 

YooRHiES,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale  obtained 
by  the  plaintiff  as  administrator  of  the  succession  of  the  late  VaUri  Landry^ 
on  an  act  importing  a  confession  of  judgment 

The  absence  of  authentic  evidence  of  the  plaintiff's  appointment  as  adminis- 
trator is  assigned  by  the  defendant  and  appellant  as  an  error  apparent  on  the 
&oe  of  the  record. 

It  appears  that  the  proceedings  in  this  case  were  filed  on  the  5th  of  April ; 
the  notice  of  seizure  and  sale  was  issued  on  the  7th,  and  served  on  the  8th  of 
April;  and  the  order  granting  this  appeal  was  signed  by  the  Judge  on  the  10th 
of  the  same  month.  The  plaintiff  offered  to  file,  after  the  granting  of  the  order  of 
appeal,  authentic  evidence  of  his  appointment  as  administrator,  but  the  Clerk 
conceiving  he  was  without  authority  refused  to  file  the  same. 

We  consider  the  error  assigned  as  fetal.  After  the  notice  of  seizure  and 
sale  had  been  served,  and  an  appeal  taken  by  the  defendant,  it  was  then  too 
late  to  supply  the  evidence,  which  was  essential  to  authorize  the  issuing  of  the 
order  of  seizure  and  sale ;  such  evidence  should  have  formed  part  of  the  pro- 
ceedings, via  exeeutita,  on  file,  to  sustain  the  fiat  of  the  Judge. 

It  is,  therefore,  ordered  and  decreed,  that  the  fiat  of  the  Judge  a  quo,  grant- 
ing the  order  of  seizure  and  sale,  in  this  case,  be  set  aside  and  avoided,  the 
plaintiff  and  appellee  to  pay  the  costs  of  both  courts. 
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J.  H.  Martin  v.  W.  S.  Jones. 

The  appointment  of  a  tutor  by  a  court  of  competent  Jurisdiction  cannot  be  queatloned  ooUaterally ; 
such  appointment  muit  be  avoided  by  a  direct  action,  or  in  the  mode  pointed  out  by  law. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J. 
J,  B,  <St  d  T,  Bemiss,  for  plaintiff  and  appellant    Short  <fe  ParJum^  for 
defendant 

VooRHiES,  J.  This  is  an  injunction  suit  William  S.  Jones  was  appointed 
dative  tutor  to  the  minor  children  and  legal  heirs  of  the  late  Bidden  JoneA, 
whose  succession  was  opened  in  the  parish  of  Carroll.  As  such  tutor,  he  ob- 
tained a  judgment  against  the  succession  of  the  late  B.  J,  Ghom^liss  for  the 
sum  of  $1,217  83  with  five  per  cent  per  annum  interest  thereon,  from  the 
29th  of  May,  1847,  until  paid,  and  costs.  A  twelve  months^  bond  for  the  sum 
of  $1,721  34  was  given  by  the  defendant  in  execution  in  satisfaction  of  this 
judgment  on  the  5th  of  August,  1854.  An  execution,  issued  thereon,  was  en- 
joined by  the  administrators  of  the  estate  of  CTuimbliss,  on  the  ground  that  the 
District  Court  of  Carroll  was  without  jurisdiction  to  appoint  William  S,  Jones 
as  tutor,  inasmuch  as  the  minors  had  removed  to  the  State  of  Texas,  where 
guardians  had  already  been  appointed  to  them ;  and  hence  his  appointment 
and  the  judgment  thus  rendered  in  his  favor  as  such  tutor  were  mere  nullities. 

William  8.  Jones  died  shortly  after  the  injunction  was  sued  ou^  James  A. 
Torh  then  filed  a  petition  in  the  District  Court  of  Carroll,  setting  forth  his  ap- 
pointment as  guardian  of  the  minors  since  the  death  of  Jones^  by  one  of  the 
county  courts  of  the  State  of  Texas,  and  prayed  to  be  recognized  as  such.  His 
prayer  was  granted  on  the  12th  of  May,  1856.  Thereupon  he  made  himself  a 
party  to  the  suit  and  moved  to  dissolve  the  injunction,  with  damages. 

There  was  judgment  in  his  favor  dissolving  the  injunction,  allowing  him  ad- 
ditional interest  and  damages,  and  the  plaintifi^  appealed. 

Wo  do  not  think  there  is  any  error  in  the  judgment  of  the  court  below.  It 
is  clear  that  the  appointment  of  a  tutor  by  a  court  of  competent  jurisdiction 
cannot  be  questioned  collaterally ;  such  appointment  must  be  avoided  or  set 
aside  by  a  direct  action  or  in  the  mode  pointed  out  by  law. 

The  plaintiff's  objection  to  the  admission  of  the  judgment  recognizing  York 
as  guardian  was  properly  overruled.  As  the  validity  of  that  judgment  was 
not  in  question  YorJc  was  clearly  not  bound  to  offer  the  evidence  upon  which 
it  was  rendered. 

There  is  no  equitable  ground  of  defence  urged  by  the  plaintiflb  in  this  case. 
On  the  contrary,  the  circumstances  disclosed  by  the  record  have  fully  con- 
vinced us  that  this  injunction  was  sued  out  solely  for  the  purpose  of  obtaining 
delay.  We  are,  therefore,  of  opinion  that  the  defendant  ought  to  recover  ad- 
ditional damages  as  prayed  for  in  his  answer  to  this  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  amended,  by  increasing  the  damages  fr^m  one  hundred  and 
thirty-five  dollars  to  three  hundred  and  forty-two  dollars ;  and  so  amended, 
that  said  judgment  be  affirmed,  with  costs. 
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John  Hunsicker  et  al.  v.  Willuk  Briscoe  et  al. 

TIm  LegUUtore  maj  conatltattoiiftlly  delegate  to  Police  Joriei  anthorltj  to  pass  all  such  ordinances 
as  tbej  may  deem  neeeaeary  rdatlre  to  roada  and  lereee. 

The  Police  Jorj  maj,  In  order  to  ayold  the  expense  of  expropriation  of  property,  authoriie  the  own- 
en  of  the  eon  orer  whidi  the  road  pawea,  to  keep  up  gates  by  which  the  right  of  way  may  be  se- 
cored  to  the  pubHe  with  the  leaat  lojnry  to  the  owner. 

APPEAL  from  the  District  Court  of  Tensas,  Farrar,  J. 
A.  Snyder,  Beecet^  Brucoe  and  Alexandery  for  plaintiffs  and  ^>pellants.   T, 
P.  Farrar,  K  B.  Shaw  and  F.  Walton,  for  defendants. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  damages  on  account  ot,  and 
to  abate  as  nuisances,  certain  gates  across  a  road  in  the  paiish  of  Tensas. 

The  point  of  lav  raised  for  our  decision  by  the  appeal  is  thus  stated  by  the 
appellants,  viz: 

^'  The  main  question  for  the  consideration  of  this  court  is,  the  power  of  the 
Police  Jury  of  the  parish  of  Tensas  to  authorize  the  erection  of  gates  or  other 
obstnictioDS  across  the  public  highways,  for  if  such  power  is  vested  in  the 
parochial  authorities  legally,  this  cause  is  at  once  disposed  of  in  favor  of  the 
defendants ;  for  we  admit  that  the  defendants  erected  the  obstructions  com- 
]dained  of  under  the  sanction  and  by  the  authority  of  the  Police  Jury." 

The  argument  of  the  appellants  is,  that  ^'  All  legislative  power  under  the 
Constitution  of  this  State,  is  vested  in  the  Senate  and  House  of  Representa- 
tives,  and  they  have  no  power  to  delegate  their  authority  to  another  body,  for, 
if  the  proposition  be  admitted  that  the  Legislature  can  delegate  a  part  of  its 
power,  the  same  proposition  would  hold  good  as  to  all  powers  conferred  by  the 
Constitution.  Police  Juries  are  subordinate  to  the  will  of  the  Legislature,  and 
whenever  they  are  sustained  in  the  exercise  of  legislative  privileges,  they  be- 
come co-ordinate  dqMurtments  of  the  government,  and  cease  to  be  subordinate." 

The  third  Article  of  the  Constitution  is  in  these  words :  *^  The  legislative 
power  of  the  State  shall  be  vested  in  two  distinct  branches,  the  one  styled  the 
'House  of  Representatives, '  the  other  the  ^Senate,*  and  both  together  the 
General  Assembly  of  the  State  of  Louisiana." 

We  do  not  understand  by  this  Article  of  the  Constitution  that  the  Qeneral 
Assembly  is  required  to  legislate  upon  all  subjects,  whether  of  a  general  or 
local  nature,  and  that  it  has  no  power  to  delegate  any  legislative  authority  to 
municipal  and  parochial  authorities  and  other  inferior  jurisdictions. 

We  think  it  was  intended  merriy  to  define  in  what  bodies  the  supreme  legis- 
lative power  should  be  vested.  It  was  not  intended  as  a  restriction  upon  the 
sovereignty  of  these  bodies.  The  Article  is  but  a  sequence  of  Article  one,  which 
declares  that  ''The  powers  of  the  government  of  the  State  of  Louisiana  shall 
be  divided  into  three  distinct  departments,  and  each  of  them  to  be  confided  to 
A  s^Hurate  body  of  magistracy,  to  wit :  those  which  are  legislative  to  one ;  those 
which  aje  executive  to  another,  and  those  which  are  judicial  to  another." 

The  State  of  Louisiana  being  sovereign,  it  must  follow  that  the  General  Asr 
•emhly,  in  all  that  concerns  the  law  giving  power,  is  supreme,  except  in  those 
jHtfticulars  in  which  it  is  expressly  restrained  by  the  Constitution.  9  Rob.  41 1 ; 
11  An.  870.    There  is  no  express  restriction  on  the  power  of  the  Legislature, 
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HusBzcm  prohibiting  it  from  conferring  such  a  part  of  its  power  upon  the  Mayors  and 
Aldermen  of  towns  and  the  Police  Juries  of  the  parishes,  as  may  be  suited  to 
their  immediate  wants.  On  the  contrary,  the  Constitution  recognizes  these 
subdivisions  of  the  State,  and  it  is  to  be  presumed  that  it  was  the  intention  of 
the  framers  of  that  instrument  to  adopt  with  it  the  construction  which  had 
been  placed  by  every  department  of  the  State  government  upon  the  like  provi- 
sion in  the  two  former  Constitutions.  8  Martin's  Dig.  290 ;  2  Moreau,  240 ; 
Bullard  &  Curry,  640;  C.  C.  420;  7  N.  S.  p.  5. 

The  Act  of  1865  conferred  upon  the  Police  Juries  of  all  the  parishes  of  the 
State,  authority  to  pass  all  such  ordinances  as  they  may  deem  necessary  relative 
to  roads  and  levees.     Acts  1855,  p.  394. 

This  is  a  subject  upon  which  the  local  authorities  are  much  more  competent 
to  legislate  than  the  General  Assembly,  inasmuch  as  they  are  easily  convened 
and  can  readily  adopt  such  regulations  and  changes  as  the  immediate  wants  of 
the  neighborhood  or  parish  at  large  may  require.  We  think  the  Legislature 
had  the  power  to  confer  this  authority  upon  the  Police  Juries. 

As  the  Police  Juries  have  power  to  make  roads,  we  see  no  reason  why  this 
power  conferred  is  not  complete,  and  why  the  Police  Jury  may  not,  in  order  to 
avoid  the  expenses  of  the  expropriation  of  property,  authorize  the  owners  of 
the  soil  over  which  the  road  passes,  to  keep  up  certain  gates,  as  was  done  in  the 
case  before  us,  thus  securing  the  right  of  way  for  the  public,  with  the  least  in- 
jury to  the  owner.  The  Police  Jury  had  the  power  to  abandon  the  road  alto- 
gether, as  well  as  to  open  it ;  and  if  they  have  determined  that  the  public  shall 
not  exercise  the  right  of  way,  except  as  subject  to  the  gates  of  owners,  they 
have  only  refrained  from  exercising  all  the  power  with  which  they  are  invested. 

Any  gate  which  the  Police  Jury  have  authorized  to  be  placed  upon  the  road, 
is  not  an  obstruction  prohibited  by  the  Statute  of  1818,  sec.  10 ;  see  Rev.  Stat 
p.  507,  sec.  138.  The  Statute  is  intended  to  prevent  obstructions  to  roads  after 
they  have  been  laid  out  and  constructed  as  directed  by  the  Police  Jury.  What 
they  have  sanctioned  as  pertaining  to  the  road  forms  a  part  of  the  same. 

The  judgment  of  the  lower  court  is,  therefore,  affirmed,  with  costs. 


L.  D.  Miller  v,  K.  Stewart. 

In  an  action  by  an  overseer  for  his  wages,  a  plea  in  reconyention  may  be  set  up  by  the  defendant, 
claiming  damages  for  the  unlawful  kOling  of  one  of  the  negroes  by  the  overseer. 

An  overseer  is  not  permitted  to  chastise  the  slaves  of  his  employer  with  unusual  rigor,  nor  to  maim 
or  mutilate  them,  or  to  expose  them  to  the  danger  of  loss  of  life. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J.     Tried  by  a  Jury. 
L.  Selhy,  for  plaintiff     E.  Sparrow^  Short  <t  Parham^  for  defendant  and 
appellant 

VooRHiES,  J.  The  plaintiff  sues  to  recover  the  sum  of  $800  for  services 
alleged  to  have  been  rendered  by  him  as  overseer  on  the  defendant's  plantation, 
at  the  rate  of  $400  per  annum,  from  the  18th  of  March,  1858.  He  alleges  that 
he  was  discharged  and  sent  away  by  the  defendant,  without  any  good  cause, 
previous  to  the  expiration  of  the  last  year,  to  wit :  on  the  18th  of  June,  1864, 
and  is,  therefore,  entitled  to  the  whole  of  his  salary. 
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The  defendant,  in  his  answer,  after  a  general  denial,  pleads  specially  that  he  Mnxta 
had  not  only  good,  but  urgent  cause  for  discharging  the  plaintiff  as  overseer ;  BawAn, 
because  said  plaintiff,  on  the  8th  of  June,  1854,  in  total  disregard  of  his  duties 
as  such  overseer,  most  wantonly  and  cruelly  whipped  to  death  one  of  his  ne- 
groes, named  Tam^  of  the  value  of  $1250,  which  he  claims  as  damages  in  recon- 
vention; and  also  pleads  payments  made  by  him  on  account  of  the  plaintiff  *s 
demand. 

Upon  the  issues  thus  presented  by  the  pleadings,  the  cause  was  tried  by  a 
Jury,  who  gave  a  verdict  in  favor  of  the  plaintiff  for  the  smn  of  $844  15.  The 
defendant,  after  an  unsuccessful  attempt  to  obtain  a  new  trial,  took  the  present 
appeal  from  the  judgment  rendered  on  said  verdict  against  him. 

The  fact  that  the  slave  Totn  was  chastised  by  the  plaintiff  with  unusual  and 
excessive  rigor,  is,  we  think,  conclusively  shown  by  the  evidence  in  the  record. 
AH  the  witnesses  concur  in  their  testimony  as  to  the  extreme  severity  of  the 
whipping ;  one  of  them  says  that  he  had  been  very  badly  whipped ;  that  from 
his  neck  to  his  heels,  there  were  stripes  on  him  so  close  together,  that  the  wit- 
ness could  not  put  his  finger  between  them ;  that  the  witness  was  a  planter  in 
the  neighborhood,  and  had  had  a  good  deal  to  do  in  the  management  of  negroes, 
and  had  seen  a  good  many  bad  ones,  but  had  never  before  seen  one  whipped  so 
badly  as  the  one  in  this  case,  whose  punishment  appeared  to  him  to  be  unusual- 
ly severe.  There  is  not  a  scintilla  of  evidence  showing  that  the  slave  Tom  was 
vicious  or  that  his  character  was  bad ;  nor  was  there  any  attempt  to  show  the 
nature  of  the  offence  which  brought  upon  him  such  severe  punishment  The 
plaintiff  in  his  letter  to  the  defendant  merely  states  that  it  was  for  abusing  his 
wife.  The  overseer  may  correct  and  chastise  the  slaves  of  the  planter  who 
employs  him,  but  he  cannot  do  so  ^*  with  unusual  rigor,  nor  so  to  maim  or 
mutilate  them,  or  to  expose  them  to  the  danger  of  loss  of  life,  or  to  cause  their 
death.*^  8  An.  618.  There  were  two  physicians  at  the  post  mortem  examina- 
tion. One  of  them  thinks  that  the  death  of  the  negro  was  produced  by  over 
exertion  and  exhaustion,  and  the  other  by  the  whipping  or  treatment  of  the 
overseer ;  that  he  did  not  see  from  his  examination  anything  to  induce  him  to 
believe  that  he  died  from  disease ;  that,  in  some  cases,  excessive  whipping  will 
produce  death  by  exhaustion.  Whether  the  chastisement  in  this  instance  was 
the  immediate  or  remote  cause  of  the  death  of  the  negro,  it  appears  to  us  to  be 
quite  immaterial.  If  he  died  of  exhaustion,  the  plaintiff  was,  under  the  cir- 
cumstances, certainly  guilty  of  gross  negligence  in  not  taking  proper  care  of 
him  when  he  retired  to  his  cabia  In  the  case  of  Kennedy  v.  Mason^  10  An. 
519,  similar  in  its  features  to  the  present,  we  held  the  overseer  bound.  See 
also  Ehimphreys  v.  Swiizer^  11  An.  820. 

Under  the  circumstances  of  this  case,  the  defendant  had  the  clear  right  to 
discharge  and  send  away  the  plaintiff,  as  overseer,  before  the  expiration  of  the 
year. 

We  are  of  opinion  that  the  defendant  is  entitled  to  recover  from  the  plaintiff 
the  sum  of  $1200,  which  is  proved  to  be  the  value  of  his  slave,  deducting  there- 
fit)m  $844  as  the  balance  due  the  plaintiff  on  his  salary  as  overseer. 

The  Judge  a  quo  did  not  err  in  overruling  the  plaintiff's  objection  to  the  plea 
of  reconvention.  The  plea  was  clearly  connected  with  and  incidental  to  the 
main  action. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the  court  below 
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be  avoided  and  reversed ;  and  it  is  further  ordered  and  decreed  that  the  defen- 
BtswAsr.  dant  recover  of  the  plaintifif  the  sum  of  eight  hundred  and  fifty-six  dolhuv, 
with  legal  interest  from  the  date  of  the  present  judgment,  and  that  the  phuntiff 
and  appellee  pay  the  costs  of  both  courts. 


Sharplsy  Owen  v.  Oershax  Brovn  et  al. 

A  recovery  against  and  payment  by  either  of  two  peraona  aeverally  boond  therefor,  of  the  value  of 
a  dave  nnlawftilly  carried  awayi  vests  the  title  to  the  slave  In  the  one  from  whom  the  damages 
were  claimed  and  received. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar^  J.     Tried  by  jury. 
Jf.  R  Caldwell,  for  plaintiff    Z.  Selby,  for  defendants  and  appellants. 

Merrick,  C.  J.  The  motion  for  a  new  trial  in  this  case  ought  to  have  been 
granted. 

The  plaintifif  sued  the  defendant,  Brown^  for  damages  for  harboring  three 
runaway  negroes,  and  for  consenting  and  permitting  one  of  them,  by  collusion, 
to  go  aboard  of  a  flatboat  descending  the  river  to  New  Orleans,  from  whence, 
he  escaped  to  Cairo,  and  thence  to  Pittsburg  in  Pennsylvania. 

The  jury  gave  a  verdict  in  &vor  of  the  plaintiff  for  $1800,  the  value  of  the 
slave  Tom,  and  $160,  the  value  of  the  services  of  the  two  other  slaves  whibt  in 
the  possession  of  the  defendant 

After  the  rendition  of  the  verdict,  the  defendant,  having  discovered  that  the 
plaintiff  had  received  from  the  owners  of  the  steamboat  Niagara  six  hundred 
dollars,  in  a  compromise  in  full  for  the  price  and  value  of  said  slave,  which  was 
carried  away  by  said  boat,  moved  the  court  for  a  new  trial,  and  thereupon  the 
plaintiff  entered  a  remittitur  of  $600  upon  the  price  of  the  slave,  and  the 
motion  for  a  new  trial  was  overruled. 

We  think  the  new  trial  ought  to  have  been  awarded,  notwithstanding  the 
remittitur.  Although  the  defendant  and  the  owners  of  the  steamboat  might 
be  bound  each  for  the  value  of  the  slave,  still  a  recovery  against  and  payment 
of  the  value  of  the  slave  by  either,  vested  the  slave  in  the  one  frx>m  whom  the 
damages  were  claimed  and  received.  If  the  plaintiff  had  already  claimed  and 
received  the  value  of  the  slave  from  the  owners  of  the  steamboat,  this  litis 
€B8timatio,  like  a  sale,  has  transferred  the  property  in  the  slave  to  the  persons 
so  paying.  See  Dig.  YI,  1 ;  Leges  21,  46,  47  and  63 ;  see  also  the  case  of 
the  Succession  of  Samuel  Martin,  7  An.  45. 

The  plaintiff^  if  those  circumstances  are  proven,  was  divested  of  his  property 
in  the  slave,  and  he  cannot  be  permitted  to  recover  his  value  a  second  time 
from  another,  who,  while  he  pays  the  price  of  the  slave,  can  not  become  the 
owner. 

The  judgment  being  reversed  as  to  Qersham  Brown,  must  also  be  reversed 
as  to  said  Edmund  Brown, 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  it  is  further  ordered  that 
this  case  be  remanded  to  the  lower  court  for  a  new  trial,  there  to  be  pro- 
ceeded in  according  to  law,  and  it  is  further  ordered  that  the  plaintiff  pay  the 
costs  of  the  appeal. 
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Thohas  p.  SncpsoN  v.  Mills  &  Cleveland. 

n«  AirtkU  1988  of  tlM  GlTil  Oode«  which  denies  the  rerocAtory  Mtlon  to  ft  creditor  when  the  con- 

treil  of  Iris  dehtor,  which  he  eeeke  to  set  Mlde,WM  entered  into  hefore  hie  debl  ftccraed,  hae  no 

•ppUentlea  to  eaeeo  of  pore  etaniilntlon. 
Where  *n  nppnrent  ownerehip  of  proper^  hne.  In  realltTt  no  notaal  exlatonee,  no  4Ctlen  if  neees- 

Mry  to  set  aside  the  simulated  ownership.    The  creditor  can  proceed  at  once  against  the  property 

ef  his  Jttdfnent  debtor. 
Ihe  &ct  of  a  tttle  having  been  acquired  at  a  Jodioial  sale,  does  not  aflbct  the  qacstloa  of  slmnlation. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Bailiffs  J. 
Preaton  Fond,  Jr,y  for  plaintiff.     Botoman  A  Delee,  for  defendants  and 
appellants. 

Lba,  J.  The  defendants,  judgment  creditors  of  Thonuu  Albritton^  having 
oosed  to  be  seized,  in  execution  of  their  judgment,  a  negro  woman,  have  been 
restrained  firom  proceeding  further  herein  by  a  writ  of  injunction  obtained  at 
tibe  suit  of  plaintifl^  who  claims  the  negro  woman  as  his  property.  The  only 
iBSue  which  can  be  presented  in  such  a  case,  is  one  of  fact  Was  the  slave 
leized  in  execution  the  property  of  the  plaintiff  or  of  the  judgment  debtor  ? 

The  evidence  shows  that  the  slave  Ztiey  was,  on  the  10th  January,  1848,  at 
a  probate  sale  of  property  belonging  to  the  succession  of  BUii  Oore^  adjudi- 
cated to  the  plaintiff  T.  P,  Simpaan.  The  evidence,  however,  appears  to  us  to 
establish  conclusively  the  &ct  that  the  plaintiff  never  pretended  to  exercise  any 
right  of  ownership  over  her,  and  that  Albritton  paid  for  her,  and  moreover, 
that,  from  the  day  of  the  sale  until  she  was  seized  in  execution,  she  was  ap- 
parentiy  the  undisputed  property  of  the  judgment  debtor. 

The  District  Judge  rendered  a  judgment  perpetuating  the  injunction,  on  the 
ground  that  '*  the  defendants  could  not  maintain  the  plea  of  fraud  and  simula- 
tion, even  if  fraud  and  simulation  were  proved,  as  they  did  not  become  creditors 
of  Albritton  until  some  years  after  the  adjudication  to  Simpaan^  and  that  they 
were,  therefore,  concluded  by  the  provisions  of  Article  1988  of  the  Civil  Code. 
This  Article  of  the  Code  has,  in  our  opinion,  no  application  to  cases  of  pure 
simulation.  Where  an  apparent  ownership  of  property  has  in  reality  no  actual 
existence,  no  action  whatever  is  necessary  to  set  aside  the  simulated  ownership. 
The  creditor  of  the  real  owner  can  proceed  at  once  against  the  property  as  that 
of  his  judgment  debtor.  See  Ervoin^y,  Banh  of  Kentucky,  5  An.  page  1 ;  also 
«  An.  p.  717. 

The  fiuTt  that  the  plaintiff  acquired  his  apparent  title  at  a  judicial  sale,  does 
not  preclude  the  seizing  creditor,  from  showing  that  the  plaintiff  had  in  fact  no 
interest  in  the  purchase,  and  merely  held  it  for  the  benefit  of  their  debtor,  and 
we  think  the  evidence  establishes  this  fact,  in  the  case  at  bar. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed ;  that  the  injunc- 
tion be  dissolved  and  set  aside,  and  that  the  slave  Lu^y  be  decreed  to  be  the 
property  of  Thomtu  AlhritUm,  and  as  such,  subject  to  seizure  in  the  execu- 
tion issued  herein,  and  that  the  defendants  do  have  and  recover  of  the  plaintiff 
$76  as  damages.  It  is  further  ordered,  that  the  plaintiff  and  appellee  pay  costs 
in  both  court 
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A.  B,  James  v.  W.  B.  Thompson — Rule  on  P.  Labarrb,  Sheriff. 

The  Sheriff  may,  In  the  exerctae  of  a  Bound  discretlonf  lery  an  exeeatlon  on  property  apparenUy  be- 
longing to  a  third  person,  when  he  has  good  reason  to  believe  that  the  property  U  held  for  the  par- 
pose  of  sheltering  It  from  the  legal  pursuit  of  the  creditors  of  the  debtor  in  execution,  but  be  renders 
himself  liable  for  damages  If  he  seises  any  other  property  than  that  of  the  defendant  in  exeeu- 
Hon. 

A  bond  of  indemnity  tendered  to  the  Sheriff,  neither  lessens  nor  adds  anything  to  Us  obligations  or 
duties,  nor  will  itjustlfy  him  in  making  an  illegal  selsure. 

The  mere  failure  of  the  Sheriff  to  make  a  return  of  the  execution  within  the  legal  dday  will  not  sub- 
ject  him  to  the  payment  of  the  amount  specified  in  the  writ,  if  cironmstancei  are  shown  to  excuse 
h[9  faUure. 

APPEAL  from  the  District  Court  of  Jeflferson,  Burthe,  J. 
W,  J.    Vasariy  for  plaintiff  and  appellant      Purvis  &  Dugniy  for  de- 
fendant 

VooRHiES  J.  The  plaintiff  seeks  to  make  P.  Laharre,  Sheriff  of  the  parish 
of  Jefferson,  liable  to  him,  under  the  Act  of  1826,  for  the  full  amount  specified 
in  the  writ  of  Jieri  facias  directed  to  him  in  this  case,  on  the  ground  of  his 
failure  to  make  the  return  within  the  legal  delay.  The  motion  applies  to  both 
the  original  and  alias  writs  ofjieri/acias  which  had  been  issued. 

The  following  letter  in  relation  to  the  first  writ  was  addressed  to  the  Sheriff 
hy  the  plaintiff  ^s  attorney : 

"X  B.  Jamesv.  W.  W.  Thompson. 
To  the  Sheriff  in  and  for  the  parish  of  Jefferson, 

Sir — In  the  event  that  the  defendant  does  not  pay  to  you  the  amount  of  the 
execution  in  this  case,  upon  demand  made  by  you,  nor  point  out  sufficient  pro- 
perty to  satisfy  the  same,  I  am  authorized  by  the  plaintiff  to  direct  you  to  levy 
the  execution  upon  the  house  and  lot  in  which  the  defendant  with  his  family 
resides,  situated  in  Rickerville,  fronting  the  Carrollton  Railroad,  and  advertise 
the  same  for  sal&  Should  you  wish  a  bond  of  indemnity,  the  plaintiff  will  give 
you  one  upon  being  obliged  to  do  so  by  you. 

Respectfully,  &c., 

W.   J.   VASON, 

Attorney  for  plaintiff/* 
New  Orleans,  l^th  July^  1855. 

The  writ  to  which  this  letter  refert,  was  returned  on  the  29th  of  January, 
18o6,  the  same  day  on  which  the  alias  was  issued.  Both  writs  were  returned 
after  the  expiration  of  the  legal  delay,  nulla  honn^  by  /.  C.  Wilson^  as  Deputy 
Sheriff. 

The  Deputy  testifies  that  he  called  on  the  plaintiff 's  attorney  to  point  out 
the  property  of  the  defendant  in  execution,  and  that  he  did  not  seize  the  pro- 
perty described,  because  he  was  satisfied,  aft;er  having  examined  the  books  of 
the  conveyance  office,  that  it  did  not  belong  to  the  defendant  Thompson^  and 
80  informed  Mr.  Vason.  He  further  states,  that  in  a  consultation  between  Mr. 
Vasoti  and  the  Sheriff  he  heard  the  latter  positively  decline  to  seize  the  pro- 
perty. 

The  Sheriff's  return  on  the  alias  writ  is  as  follows,  to  wit:  "  No  money,  no 
property  found,  afler  search  and  demand." 
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The  insolvencj  of  the  defendant  ThompsaUy  we  think,  may  be  fairly  inferred         Ja>«w 
from  the  eyidence.  Thoiiidom. 

There  is  an  admission  in  the  record,  that  the  Sheriff  promised,  on  receiving 
the  alias  writ,  that  he  would  levy  it  on  the  property,  but,  that  he  afterwards 
refused  to  do  so  on  the  advice  of  Mes»r$,  Purvis  dt  Ihigue. 

The  title  to  the  property  in  question  appears  to  have  been  vested  in  Irma 
DelaHllebeutre^  wife  of  Theodwe  Rion^  by  virtue  of  a  donation,  inter  viros^ 
made  to  her  by  her  brother,  Jean  Ursin  Delavilleheuvrey  on  the  20th  of  De- 
oember,  1860. 

The  Sheriff  in  the  exercise  of  a  sound  discretion,  may,  undoubtedly,  in  certain 
cases  levy  an  execution  on  property  apparently  belonging  to  a  third  person, 
where  he  has  good  reasons  to  believe  that  such  property  is  held  for  the  purpose 
of  sheltering  it  from,  the  legal  pursuit  of  the  creditors  of  the  debtor  in  execution. 
But,  in  making  such  levy,  he  must  necessarily  take  upon  himself  whatever 
consequences  may  flow  from  it,  he  cannot,  it  is  clear,  except  at  his  peril,  seize 
any  other  property  than  that  of  the  defendant  in  execution.  Hence  it  follows, 
that  a  bond  of  indemnity  can  neither  lessen  nor  add  anything  to  the  obligations 
or  duties  which  the  law  imposes  on  him,  nor  will  it  justify  him  in  making  an 
illegal  seizure. 

In  the  case  of  Lay  y.  Boyee,  8  A.  622,  where  the  Sheriff  was  also  sought  to 
be  made  liable  to  the  plaintiff,  under  the  Act  of  1826,  it  was  held,  that  that  Act 
did  not  impose  upon  the  Sheriff  the  payment  of  the  amount  specified  in  the 
writ  of  fieri  facias^  as  a  penalty  for  his  mere  fiiilure  to  make  the  return  within 
the  legal  delay ;  that,  when  he  was  sought  ^  be  rendered  liable,  under  that 
Act,  he  might  show  any  circumstances  which  would  excuse  him  from  the 
failure  to  return  or  execute  the  writ  This  construction  of  the  Act  has  already 
received  our  concurrence.  (See  the  case  of  Miller  v.  Roy^  10  A.  744.)  The 
reenactment  of  that  statute  subsequent  to  the  decision  of  the  case  of  Lay  v. 
Bayce  witnout  any  change  in  its  provisions,  affords,  we  think,  a  sufficient  indi- 
cation  of  the  concurrence  of  the  legislative  will  in  the  construction  thus  given 
to  it     Session  Acts  of  1866,  p.  477. 

We  are  of  opinion,  that  the  proof  in  this  case  is  insufficient  to  hold  the  Sheriff 
liable  under  the  statute. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 
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A.  MoNTAN  &  Bkothers  t.  R.  H.  R.  Whitley.  I  JU^I 

When  an  appeal  bond  Is  not  large  enough  for  a  suBpeDsive  appeal  it  will  suitain  a  devolutive  ap- 


An  agent  Is  a  competent  surety  on  an  appeal  t>ond. 

In  a  sale  of  a  famOy  of  sUves,  the  avoidance  of  the  sale  as  to  one  child  affords  no  reason  for  avoid- 
ing  the  whole  sale. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Robertson,  J. 
T,  0.  Morgan  and  J.  Joor,  for  plaintiff.     J.  W.  Seymour,  for  defendant 
and  appellant 

Spofford,  J.     The  appellees  have  moved  to  dismiss  the  appeal,  for  the  in- 
sufficiency of  the  appeal  bond. 
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UoKTAM  If  the  bond  is  not  large  enough  for  a  guspensiye  appeal  bond  it  will  flUBtain 

WwrliT.  a  devolutive  appeal,  and,  under  the  late  decisions,  we  are,  therefore,  authorised 
so  to  entertain  this  appeal 

Falkner  was  a  competent  surety.  He  has  no  interest  in  the  case,  and  Is  only 
a  party  in  his  capacity  as  agent  for  the  defendant  Whitley, 

The  motion  to  dismiss  is,  therefore,  overruled. 

The  plaintiff  seeks  the  redhibition  of  the  sale  of  a  slave  man  and  his  three 
children,  which  were  sold  together  for  the  sum  of  twenty-three  hundred  dol- 
lars.   The  defendant  has  appealed  from  a  judgment  avoiding  the  entire  sale. 

Waiving  all  the  technical  points,  as  immaterial,  we  find  that  there  is  no 
evidence  sufficient  to  establish  the  existence  of  any  redhibitory  vice  at  the  date 
of  the  sale,  in  any  of  the  slaves,  except  the  youngest  child  AlexiruL  The  death 
of  this  slave,  within  a  year  after  the  sale,  of  a  disease  of  which  the  aymptomg 
showed  themselves  prior  to  the  sale,  notwithstanding  proper  medical  attention, 
makes  out  a  prima  facie  case  for  redhibition,  which  has  not  been  rebutted. 
But,  although  the  fiunily  was  sold  together,  the  avoidance  of  the  sale  as  to  ona 
child  affords  no  reason  for  avoiding  the  whole  sale.  The  case  does  not  lUl 
within  the  principle  of  Article  2518  of  the  Civil  Code ;  see  Audrey  v.  Fry^  6 
M.  696 ;  7  M.  83 ;  Bertrand  v.  Arcueil,  4  An.  430.  The  value  of  the  deceased 
slave  is  stated  by  one  of  the  witnesses  to  have  been  $375  had  she  been  sotmd. 
We  think  this  a  Cur  estimate  of  her  relative  value,  as  considered  by  the  parties 
when  the  sale  was  made.  Twenty-five  dollars  were  expended  by  plaintiff  upon 
her  in  medical  and  burial  expenses.  There  is  some  evidence  of  a  tender  and 
no  evidence  of  any  objection,  on  the  part  of  the  defendant,  to  the  form  in  which 
it  was  made,  or  of  such  response  by  him  as  he  ought  to  have  made. 

As  to  the  alleged  vice  of  the  slave  John^  it  was  not  even  set  up  until  more 
than  sixteen  months  after  the  sale,  and  the  evidence  of  its  existence  at  the 
date  of  the  sale  is  of  the  most  flimsy  character.  The  girl  Laviniais  still  living, 
and  there  is  no  evidence  of  her  being  incurably  diseased  No  complaint  is 
made  of  unsoundness  in  the  girl  Harriet  who,  from  her  age,  was  the  most  valu- 
able of  the  lot 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and,  proceeding  to  render  such  judgment  as  should 
have  been  rendered,  it  is  ordered,  adjudged  and  decreed,  that  the  sale  of  the 
slave  child  Alexina,  from  the  defendant  to  the  plaintiff,  on  the  2d  January, 
1855,  be  avoided  and  set  aside,  on  account  of  the  redhibitory  vices  and  mala- 
dies with  which  the  said  slave  was  then  affected ;  and  it  is  further  ordered  and 
decreed,  that  the  plaintiffs  recover  of  the  defendant  the  sum  of  four  hundred 
dollars,  with  five  per  cent  interest  from  judicial  demand,  for  the  price  of  the 
said  slave  and  the  expenses  incident  to  her  diseased  condition,  the  said  sum  to 
be  credited  by  the  defendant  or  his  agent,  the  garnishee  in  this  cause,  on  one 
of  the  notes  now  in  possession  of  the  defendant,  and  given  him  by  the  plaintiff^ 
as  part  of  the  price  of  the  slaves  sold  on  the  2d  January,  1855,  as  appears  by 
the  notarial  aot^  of  which  a  copy  is  on  file  in  the  record :  it  is  further  ordered, 
that  in  all  other  respects  there  be  judgment  for  the  defendant  and  for  the 
g:imishee ;  the  costs  of  the  District  Court  to  bo  paid  by  the  defendant,  and  those 
of  the  appeal  by  the  plaintiffs  and  appellees. 
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S.  B.  Wiggins  v.  P.  Guikr 

when  the  retam  day  mentioned  In  a  commlnlon  for  taking  testimony  haa  expired,  testimony  taken 

under  It  Is  taken  without  authority  and  cannot  be  received. 
An  order  extending  the  return  day,  made  after  it  had  already  expired,  would  not  render  testimony 

admissible  which  had  been  taken  without  authority. 
A  pnblic  ollicer  ought  not  to  be  permitted  to  testify  as  to  the  contents  of  documents  in  his  ofltce, 

without  annexing  copies  of  such  documents  to  his  deposition.    The  witness  may  annex  to  his  an- 

swers  the  entries  made  in  books  and  explanation  of  erasures. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J. 
Goodrich  &  DeFraiiee,  for  plaintiff.     L.  SeTby^  for  defendant  and  appel- 
lant 

Mbruick,  C.  J.  This  is  a  petitory  action.  The  plaintiff  claims  the  land  in 
oontrorersy  in  virtue  of  a  patent  from  the  State  of  Louisiana.  He  alleges  that 
the  land  was  selected  by  the  State  of  Louisiana,  under  the  Act  of  Congress 
approved  4th  September,  1841,  granting  500,000  acres  of  land  to  the  State  of 
Louisiana  for  internal  improvements,  and  the  location  approved  by  the  Secre- 
tary of  the  Interior. 

The  defendant  claims  under  an  alleged  preemption  claim  of  one  Elijah 
Dempay^  of  whose  estate  he  is  administrator,  a  contest  before  the  Register  and 
Receiver,  a  decision  in  his  favor,  and  a  patent  from  the  government  of  the 
United  States.  The  plaintiff  replies  that  that  patent  was  fraudently  obtained; 
that  he  has  also  acquired  by  purchase  by  mesne  conveyances  the  improvement 
of  the  said  Elijah  Dempsy,  deceased,  upon  the  land  in  controversy.  The  judg- 
ment of  the  lower  court  was  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

The  first  question  presented  by  the  record  is  as  to  the  admissibility  of  the 
testimony  of  Z.  J.  Sigur,  taken  under  a  commission.  The  return  day  fixed  in 
the  commission  was  the  21st  day  of  May,  1855.  The  testimony  was  taken  and 
the  commission  executed  the  28d  day  of  May,  1855.  On  the  30th  of  the  same 
month  an  order  was  entered  on  the  minutes  in  these  words:  ** Return  of  com- 
mission to  take  the  testimony  of  L.  J.  Sigur^  fixed  the  first  day  of  the  next 
term  of  the  court** 

We  do  not  think  the  commission  which  issues  under  the  provisions  of  the 
Code  of  Practice  an  idle  form.  On  the  contrary,  we  consider  it  the  power 
under  which  the  officer  taking  the  testimony  is  enabled  to  act,  and  without 
.  which  his  acts  would  be  null  When,  therefore,  the  return  day  mentioned  in 
the  commission  had  expired,  the  authority  conferred  by  it  was  also  at  an  end, 
and  the  testimony  taken  under  it  was  taken  by  one  without  authority.  C.  P. 
425,  433. 

A  subsequent  order  could  not  give  vitality  to  that  which  was  already  null 
Had  the  order  been  made  before  the  expiration  of  the  return  day,  or  the  testi- 
mony been  taken  after  the  renewal  of  the  return  day,  it  would  have  presented 
a  different  question.  The  order  made  by  the  Judge  or  Clerk,  fixing  the  return 
day  and  granting  the  conunission  in  the  delay  after  the  filing  of  the  interroga- 
tories, is  not  to  be  confounded  with  the  commission  itself.  See  8  Rob.  13; 
1  An.  325. 

We  think,  therefore,  the  testimony  of  the  witness  ought  to  have  been  rejected. 

23 
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WiooiKB  If  this  testimony  is  excluded,  we  do  not  think  sufficient  appears  in  the  record 
GuiBB.  to  entitle  the  plaintiff  to  recover,  but  we  think  justice  requires  that  the  case 
should  be  remanded  to  the  lower  court  for  a  new  trial. 

We  further  remark,  that  this  witness  ought  not  to  be  permitted  to  testify  as 
to  the  contents  of  documents  in  his  office,  unless  he  annexes  copies  to  his  depo- 
sitions. Certified  copies  are  better  evidence  of  what  such  documents  contain. 
We  see  no  objection  to  the  witness  annexing  to  his  answers  the  entries  made  in 
books  and  his  explanations  of  erasures,  &c 

We  further  remark,  that  unless  the  plaintiff  can  show  an  approval  by  the 
Secretary  of  the  Interior  of  the  selection  of  the  tract  of  land  in  controversy  by 
the  State  of  Louisiana,  he  must  fail  in  his  action  unless  he  can  further  show 
that  the  defendant  was  under  some  obligation  to  hold  the  title  acquired  by  him 
for  the  benefit  of  the  plaintiff,  or  committed  some  fraud,  not  merely  towards  the 
United  States,  but  towards  him  in  obtaining  the  patent 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  court  for  a  new  trial,  and  there  to  be  proceeded  in  according  to  law, 
the  appellee  to  pay  the  costs  of  the  appeal. 


Ira  E.  Orcutt  v,  R.  Berrett,  Administrator. 

The  acknowledgment  of  a  debt  by  a  married  woman  In  the  presence  of  her  husband,  and  tacttljr 
assented  to  by  him,  will  interrupt  prescription. 

APPEAL  from  the  District  Court  of  Iberville,  Bobertson,  J. 
B.  W.  Blake  and  R  W.  Eobert^on,  for  plaintiff.     A.  Talbot  s^nd  A.  Peti% 
for  defendant  and  appellee. 

Spofford,  J.  Conceding  that  the  debt  sued  for  became  exigible,  and  that 
prescription  therefore  began  to  run  the  1st  of  April,  1843,  we  are  of  opinion 
that  prescription  was  interrupted  by  the  debtor^s  acknowledgment  of  the  credi- 
tor's right,  on  the  9th  March,  1850. 

The  evidence  of  Klienpeter  is  positive,  and  sufficiently  identifies  the  particu- 
lar debt.  If  there  was  any  other  mortgage  debt  due  by  the  defendant's  de- 
ceased wife  to  Olivier  Amandez^  the  mortgage  records  would  show  it,  which  it 
is  not  pretended  they  do. 

The  testimony  of  Klienpeter  is  corroborated  by  the  cotemporaneous  writing 
which  embodied  a  contract  between  himself  and  the  deceased,  touching  the  pro- 
perty on  which  the  plaintiff's  mortgage  was  admitted  to  rest 

The  husband  of  Mrs.  Berret  was  present  when  she  made  this  acknowledg- 
ment, and  tacitly  assented  to  it ;  he  also  acknowledged  the  debt  to  be  due  him- 
self    He  was,  moreover,  a  party  to  the  written  contract  with  Klienpeter, 

The  cases  referred  to  by  the  appellant's  counsel,  in  6  An.  121,  and  10  An. 
832,  were  cases  of  ren  uiwiation  of  prescription  by  a  married  woman  unauthor- 
ized.    This  is  a  case  of  interrupti<m  of  prescription. 

Judgment  affirmed. 
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John  Hill  r.  Andrew  Matta,  Executor. 

In  an  action  for  the  liquidation  of  the  aflkln  of  a  partnenbip,  when  one  partner,  the  plainttfT,  lete 
op  a  elatm  under  express  contract  for  compensation  for  extra  services  or  labor,  testimony  is  Inad- 
missible to  prore  the  value  of  the  services  of  the  other  partner  under  a  claim  bj  reconvention  on 
a  quantiun  vaUbanL 

Mo  partner  Is  entitled,  unless  under  a  special  agreement,  to  any  compensation,  commission  or  reward 
for  his  services  while  employed  in  the  partnership  business. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  RoberUon^  J. 
T.  G.  Morgan^  for  plaintiff  and  appellent     J.  M,  Flam,  for  defendant 

Merrick,  C.  J.  This  suit  is  brought  for  the  purpose  of  liquidating  the  afiairs 
of  a  partnership  in  an  iron  foundry  at  Baton  Rouge  between  the  plaintiff  and 
the  deceased  Stephen  Ifenderson, 

The  controversy  grows  out  of  a  claim  of  the  plaintiff  to  one  hundred  dollars 
per  month,  exclusive  of  his  share  of  the  net  profits,  as  an  extra  compensation 
agreed  upon  by  the  parties.     The  claim  amounts  to  $4806  56. 

The  contract  of  partnership  was  by  parol. 

The  defendant  in  his  answer  admits  the  partnership,  but  denies  that  it  con- 
tained a  stipulation  that  ffill  should  receive  for  his  services  $100  per  month,  or 
any  other  sum.  The  defendant,  by  way  of  reconvention,  alleges  that  the  ser- 
vices of  ffenderson  were  well  worth  eighty  dollars  per  month,  amounting  with 
interest  to  $4022  82,  for  which  he  prays  judgment. 

The  suit  was  cumulated  with  the  mortuary  proceedings  of  HenderBon^s  sue. 
cession.     The  plaintiff's  demand  was  rejected,  and  he  has  appealed. 

Our  attention  is  first  called  to  the  bill  of  exception  taken  on  the  trial  by  the 
plaintiffl  He  offered  to  prove,  by  a  witness  on  the  stand,  that  at  or  about  the 
time  the  copartnership  between  him  and  the  deceased  was  entered  into,  he  (the 
plainti£E^)  told  the  witness  that,  by  the  terms  of  the  agreement,  he  was  to  re- 
ceive one  hundred  dollars  per  month  in  addition  to  an  equal  share  in  the  profits. 
This  declaration,  it  is  contended,  forms  a  part  of  the  res  gesta^  and  was,  there- 
fore, admissible.  It  does  not  appear  that  Henderson  was  present  when  the 
declaration  was  was  made,  and  it  was  properly  excluded  by  the  District  Judge. 
It  also  appears  by  bill  of  exception  that  the  defendant  offered  John  H.  Du- 
frocq  and  others  as  witnesses  to  prove  the  value  of  the  services  of  Stephen  Hen- 
derwn,  as  set  forth  in  the  answer  and  the  account  annexed  to  the  petition  and 
opposition,  which  testimony  of  the  witnesses  the  plaintiff  objected  to,  on  the 
ground  that  *^one  partner  cannot  claim  for  services  unless  the  same  was  pro- 
vided for  by  the  contract  or  agreement  of  co-partnership."  The  Judge  over- 
ruled the  objection,  and  admitted  the  testimony,  adding  that  "the  proof  of  the 
personal  services  of  Henderson  was  allowed  in  equity,  as  offsetting  or  rebutting 
the  services  of  Hill^  the  other  partner." 

The  testimony  was  improperly  received.  The  right  of  the  plaintiff  to  recover 
depends  on  his  proof  of  the  contract  which  he  has  alleged.  The  defendant 
claims  for  services  in  the  answer  on  a  qvantum  valebant^  and  not  on  an  express 
contract 

The  law  on  this  subject  is  well  laid  down  by  Judge  Story  in  his  work  on 
partnerships,  in  section  185.  He  says:  "On  the  other  hand  (as  we  have  seen) 
no  partner  is  entitled,  unless  under  some  special  agreement,  to  any  corapensa- 
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Hill  tion,  commission  or  reward  for  his  skill,  labor  or  services  while  employed  in  the 
Hatta.  partnership  business.  The  nature  of  the  contract  implying  that  each  partner 
shall  gratuitously  give  and  exert  all  his  skill,  labor  and  services,  so  far  as  they 
may  be  properly  required,  for  the  due  accomplishment  and  success  of  the  part- 
nership operation.  If  any  allowance  is  intended  to  be  made  for  extra  services 
or  labor,  it  is  a  fit  matter  to  be  adjusted  in  the  articles  under  which  the  part- 
nership is  formed. 

The  testimony,  therefore,  of  these  witnesses  was  inadmissible  under  the 
pleadings  to  offset  the  plaintiff's  demand,  and  ought  not  to  have  been  received 
for  that  purpose. 

The  plaintiff  relies  upon  the  testimony  of  a  single  witness  and  corroborating 
circumstances  as  his  means  of  recovery.  The  testimony  of  Dtifrocq  and  others 
would  be  admissible  for  the  purpose  of  rebutting  and  weakening  the  force  of 
the  corroborating  circumstances  relied  upon  by  the  plaintiff.  What  will  amount 
to  sufficient  corroborating  circumstances  must  depend  upon  the  facts  of  each 
individual  case,  and  these  are  submitted  to  the  sound  discretion  of  the  Judge. 

As  we  do  not  know  whether  the  Judge  may  not  have  compensated  the  ser- 
vices of  Hill  by  those  of  Henderson^  or  whether,  from  his  knowledge  of  the 
witness,  he  considered  his  testimony  not  sufficiently  corroborated,  we  think 
that  justice  requires  that  this  case  shall  be  remanded  for  a  new  trial. 

We  take  occasion,  however,  to  remark,  that  it  is  singular  that  the  partner- 
ship books,  which  are  likely  to  be  decisive  of  this  controversy,  have  not  been 
produced. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  cause  be  re- 
manded to  the  lower  court  for  a  new  trial,  with  instructions  not  to  receive  the 
testimony  of  John  R,  Dufrocq  and  other  witnesses  to  prove  the  value  of  the 
services  of  Stephen  Henderson  as  a  reconventional  demand,  or  as  a  setoff  to 
the  plaintiff  ^s  demand,  and  in  other  respects  to  proceed  according  to  law ;  the 
said  executor  and  appellee  paying  the  costs  of  the  appeal. 


S.  H.  LuRTY,  Administrator,  r.  J.  A.  Martman. 

Wbere  the  uiBwers  of  a  witness  to  cross-interrogatories  are  Imperfect  and  evasive,  the  deposition 
cannot  be  r^ected  on  that  account.  The  ol^ectlon  goes  to  the  credibility  of  the  witness  alone,  If 
all  the  crois-interrogatorles  have  been  answered. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Waterston,  J.,  presiding. 
Brewer  A  Collins^  for  plaintiffs.  Laey  A  Hudson^  for  defendant  and  ap- 
pellant 

Spofford,  J.  The  case  of  Baker  v.  Voarhies,  6  N.  S.  318,  relied  upon  by 
the  appellee,  only  justifies  the  rejection  of  a  deposition  when  the  cross-inter- 
rogatories have  not  been  answered  at  all. 

In  the  present  case  there  were  responses  taken  down  by  the  commissioner  to 
all  the  cross-questions  propounded ;  the  complaint  is  that  these  responses  are 
imperfect  and  evasive.  This  goes  materially  to  the  credit  of  the  witness,  but 
does  not  authorize  the  entire  rejection  of  the  deposition  as  inadmissible  in  law, 
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KDj  more  than  evasiye  answers  by  a  witness,  under  cross-examination  on  the         i^^^nr 
stand,  would  authorize  the  court  to  strike  out  the  results  of  his  examination  in       if  abtmas. 
diie£ 

Bat  on  looking  into  the  &cts,  and  ascertaining  from  his  deposition  that  the 
witness  was  the  pretended  vendor  of  the  account  made  out  by  himself  against 
the  deceased  person  represented  by  the  plaintiff  in  this  suit,  that  the  transfer 
was  made  in  order  to  enable  the  defendant  to  off-set  the  plaintiff's  claim  with  a 
large  claim  which  is  sought  to  be  established  by  the  evidence  of  the  transferror 
alone,  and  on  finding  that  the  witness,  testifying  under  a  release,  will  not  state 
that  any  specific  price  was  paid  him  by  the  transferree  for  the  large  claim  that 
he  pretended  to  sell,  and  alse  evades  other  pertinent  and  searching  questions 
regarding  this  singular  contract,  we  do  not  think  the  evidence  sufficient  to 
authorize  a  different  judgment  from  that  which  has  been  rendered. 

The  judgment  is,  therefore,  affirmed,  with  costs. 


Lucy  MgRab  v.  B.  M.  J.  Brown  and  the  Sheriff. 

Where  the  plaintUT  !n  an  bOunctten  leeks  to  restrain  the  exeeutlon  of  a  Jadgment,  on  the  ground 
that  the  property  lelied  does  not  belong  to  the  Jadgment  debtor,  but  to  the  plaintiff  in  ii^unctlon, 
no  other  Issue  can  be  made  but  that  of  ownership.  An  affldavlt  that  the  Sheriff  had  "  seised  **  the 
indiTldaai  property  of  the  defendant,  without  any  description  of  the  property  seised,  or  statement 
of  iU  value,  is  too  vague  to  authorise  an  lijunction,  and  the  petition  which  is  not  sworn  to  cannot 
supply  the  defect. 

The  fee  of  counsel  for  the  defendant  should  be  assessed  as  damages  on  dissolylng  the  injunction,  al- 
though it  was  not  shewn  to  have  been  actually  paid.    The  liabQity  to  pay  it,  Is  sufficient 

APPEAL  from  the  District  Court  of  East  Feliciana,  Waterston,  J.,  presiding. 
W.  F.  Xernan,  for  plaintiff  and  appellant     J.  0.  Fuqna^  for  defendant 

Lka,  J.  In  this  case  the  plaintiff  sued  for  and  obtained  an  injunction 
staying  the  execution  of  a  judgment  against  her  husband,  8.  B.  Nunn,,  on  the 
ground,  with  others,  that  the  property  seized  in  execution  is  her  individual 
property.  Where  the  plaintiff  in  an  injunction  seeks  to  restrain  the  execution 
of  a  judgment,  on  the  ground  that  the  property  seized  does  not  belong  to  the 
judgment  debtor  but  to  the  plaintiff  in  the  injunction,  the  question  of  owner- 
ship is  the  only  one  which  can  be  examined. 

The  plaintiff  in  such  a  case  is  without  interest^  and  therefore  without  right, 
to  provoke  any  other  issue ;  and  with  reference  to  the  issue  thus  presented,  the 
affidavit  should  be  such  as  to  disclose  a  distinct  pecuniary  interest,  sufficient  to 
authorize  the  application  for  a  writ  of  injunction.  The  allegations  of  the  peti- 
tion in  this  case  are  not  supported  by  the  affidavit  The  affidavit  merely  states 
that  the  Sheriff  had  "seized  the  individual  property  of  the  deponent."  There 
is  no  description  whatever  of  the  property  seized,  nor  any  statement  of  its  value. 
Such  an  affidavit  is  too  vague  to  form  the  basis  of  an  injunction,  and  the  court 
is  not  at  liberty  to  refer  to  the  petition,  which  is  not  sworn  to,  for  the  purpose 
of  supplying  by  conjecture  the  defects  of  the  affidavit 

The  District  Judge  was  right  in  dissolving  the  injunction.  The  fee  of  the 
defendant's  counsel  was  properly  included  in  an  assessment  of  damages.  It  is 
not  material  to  show  that  it  had  been  actually  paid;  it  is  sufficient  that  a 
liability  has  been  incurred  for  its  payment     8  An.  668. 

Jadgment  affirmed. 
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Austin  Sumner  &  Co.  t?.  A.  T.  Dunbar. 

The  summary  proceeding  by  rule  can  have  place  only  in  those  cases  expressly  provided  for  by 
law. 

In  the  case  of  a  respite,  which  differs  essentially  from  a  surrender,  one  creditor  cannot,  by  rule,  con- 
test a  judgment  and  mortgage  resulting  from  the  recording  of  it,  of  another  creditor.  He  mutt, 
for  such  purpose,  resort  to  an  ordinary  action. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
W.  S.  Stanshury^  for  plaintifl^  and  appellants.  Durant  A  Hamar^  for  de- 
fendant 

Merrick,  C.  J.  The  plaintiffs  having  instituted  suit  in  the  Fourth  District 
Court  against  the  defendant,  upon  two  promissory  notes,  the  judgment  was 
pronounced  thereon  on  the  9th  day  of  January,  1855,  and  signed  on  the  13th 
day  of  the  same  month.  In  the  interval  between  the  rendition  of  the  judg- 
ment and  its  signature,  viz,  on  the  12  th  day  of  January,  the  defendant  pre- 
sented his  petition  for  a  respite  to  the  Sixth  District  Court,  and  obtained  an 
order  from  the  Judge  for  a  meeting  of  the  creditors  and  a  stay  of  all  judicial 
proceedings  against  his  person  and  property.  It  does  not  appear  whether  this 
order  of  the  Judge  was  or  was  not  notified  to  the  plaintiffs  before  the  judgment 
which  they  had  obtained  against  the  defent  was  signed. 

The  plaintiffs  caused  their  j  udgment  to  be  recorded.  The  respite  was  granted 
by  the  creditors,  and  the  plaintiffs  received  under  it  the  first  installment  of 
their  debt  according  to  the  terms  granted  their  debtor. 

The  present  proceeding  is  a  rule  taken  by  the  defendant  against  the  plaintiffs 
to  show  cause  why  their  judicial  mortgage  should  not  be  erased  and  cancelled, 
because  the  judgment  was  signed  after  the  order  granting  a  stay  of  proceed- 
ings was  obtained,  and  because  the  plaintiffs  have  asquiesced  in  the  respite  by 
receiving  the  first  installment  under  the  same. 

To  this  summary  proceeding  Austin  Sumner  c5  Co.^  the  defendants  in  the 
rule,  except,  on  the  ground,  among  others,  that  the  defendant  cannot  contest 
the  judgment  and  the  mortgage  resulting  from  the  recording  of  the  same,  ex- 
cept in  an  ordinary  action. 

It  appears  to  us  that  the  District  Court  erred  in  overruling  the  exception  and 
proceeding  to  decide  the  case  on  the  merits. 

Perhaps  in  a  case  under  the  forced  or  voluntary  surrender,  any  creditor  in- 
terested might,  in  a  like  case,  proceed  under  a  rule.  2  An.  650,  Banl-of  Loui- 
siana V.  Delery.  But  a  respite  differs  essentially  from  a  surrender.  The  sur- 
render is  based  upon  the  supposed  insolvency  of  the  debtor ;  the  respite  upon 
the  supposed  solvency  and  in  the  confidence  of  the  creditors  in  the  debtor's 
honesty  and  ability  to  pay. 

In  the  one  case,  the  order  of  the  Judge  accepting  the  surrender  and  order- 
ing a  stay  of  proceedings,  vests  the  property  of  the  debtor  in  his  creditors  %tib 
modo^  who  are  in  court  for  the  purpose  of  ascertaining  their  rights  upon  the 
property  surrendered  by  their  debtor.  Revised  Statutes,  p.  253.  In  the  other 
case,  the  property  remains  in  the  debtor,  saving  to  the  creditors  the  conserva- 
tory acts  to  prevent  their  debtor  from  selling  his  effects  to  their  prejudice.  7 
Toul,  No.  240 ;  2  N.  S.  330.  In  the  one  case,  the  surrendered  effects  are 
managed  by  a  syndic,  the  agent  of  the  creditors.     In  the  other,  the  property 
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of  the  debtor  is  administered  by  himself  The  parties,  therefore,  stand  in  a  Bowim 
different  relation  towards  each  other.  In  the  respite,  the  debtor  in  proceeding  Duhbab. 
to  compel  his  creditor  to  erase  a  mortgage  on  the  ground  of  the  alleged  nullity 
of  the  judgment,  appears  to  be  acting  in  his  own  interest  solely  against  the 
creator.  The  creditor,  on  the  other  hand,  has  a  direct  interest  in  maintaining 
his  judgment  and  mortgage.  They  are  apparently  his  property  by  the  action 
of  a  court  between  these  parties.  How  then  can  they  bo  annulled  except  by 
an  appeal  or  a  direct  action  ?  The  summary  proceeding  by  rule  can  have  place 
only  in  those  cases  expressly  provided  by  for  law.  We  have  not  been  shown 
any  such  exceptional  legislation  as  applicable  to  the  case  before  us.  6  An.  485. 
It  is,  therefore,  ordered,  adjudged  aud  decreed  by  the  court,  that  the  judg- 
ment by  the  lower  court  be  avoided  and  reversed,  and  that  the  rule  taken  by 
the  said  A.  F.  Dunba/r  against  said  Austin  Sumner  dk  Co.  be  dismissed  as  in 
case  of  a  nonsuit,  and  that  said  Dunbar  pay  the  costs  in  both  courts. 


W.  S.  Thompson,  Agent,  v,  Chauncky  Parrent  et  al. 

Wlien  tlM  bomologatioii  of  the  report  of  expert!  Is  opposed,  the  trUl  of  the  opposition  Involyei 
the  hearing  of  evidence  on  such  questions  of  fitct  as  are  dlsUncUy  pat  at  issne  by  the  opposi- 
tion. 

There  was  error  In  the  Jadge*s  reftisal  to  hear  evidence,  on  the  ground  that  it  rested  merely  in  his 
diseretton,  and  that  he  was  satisfied  of  the  correctness  of  the  report  fh>m  its  faoe. 

After  the  report  of  experts  Is  homologated,  the  matters  decided  by  it  are  not  open  to  investigation  in 
the  same  court. 

As  between  the  parties  to  a  bufldJng  contract,  the  privilege  of  the  builder  may  exist  without  regis- 
try. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Robertson,  J. 
T,  W.  Collins  and  Larue  &   WhitaJcer,  for  plaintiff.     Waul,  Day  and 
Hunt,  for  defendant 

Spofford,  J.  The  homologation  of  the  report  of  the  expert,  Stuart,  was  for- 
mally opposed  by  the  plaintiff  Upon  the  trial  of  the  rule  he  offered  witnesses 
to  prove  the  facts  stated  in  his  opposition.  The  testimony  was  rejected  by  the 
court,  on  the  ground  that  it  rested  merely  in  the  discretion  of  the  Judge  of  the 
first  instance  to  hear  evidence  upon  an  opposition  to  the  homologation  of  the 
report  of  experts  or  not,  and  that  the  Judge  in  this  case  was  satisfied  of  the 
correctness  of  the  report  from  its  &ce. 

In  this  we  think  the  Judge  erred.  His  discretion  is  not  an  arbitrary  one, 
but  he  is  to  try  the  opposition  summarily  on  its  merits.  The  trial  involves  the 
hearing  of  evidence  on  such  questions  of  fact  as  are  distinctly  put  at  issue  by 
the  opposition.     C.  P.  457.     The  cause  must  be  reversed  for  this  reason. 

After  the  report  is  homologated,  the  matters  decided  by  it  are  not  open  to 
investigation  in  the  same  court.  We  are  not  called  upon,  therefore,  to  notice 
several  of  the  bills  of  exception  taken  after  the  judgment  of  homologation. 

The  bill  of  exceptions  to  the  refusal  of  the  Judge  to  examine  two  of  the 
witnesses  apart  from  each  other,  does  not  disclose  such  a  state  of  facts  as  would 
authorize  us  to  disturb  the  ruling  on  that  point 

The  Judge  erred  in  attempting  to  ascertain  the  value  of  a  Texas  land  war- 
rant from  any  source  outside  of  the  testimony  in  the  cause. 

As  between  the  parties  to  the  building  contract,  the  privilege  of  the  builder 
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may  exist  without  registry.     The  registry  is  required  for  the  protection  of  third 
Pakbut.       persons  only. 

Without  the  evidence  on  the  opposition  of  plaintifif  to  the  homologation  of  the 
report  of  the  experts,  it  is  impossible  to  pronounce  finally  upon  the  merits  of 
the  case. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  district  court  he  avoided 
and  reversed,  and  the  cause  remanded  for  a  new  trial,  with  instructions  to  the 
District  Judge  to  receive  evidence  to  establish  the  allegations  of  the  oppositioa 
filed  by  the  plaintiff  to  the  homologation  of  the  report  of  the  expert  Stewart ; 
the  costs  of  this  appeal  to  be  borne  by  the  defendants  and  appellees. 


New  Orleans,   Jackson  and  Great   Northern  Railroad    Company  r. 

R.    W.    ESTUN. 

The  Statute  of  1869,  which  declares  that "  the  prescription  of  all  other  open  accoants,  the  prescrip- 
tion of  which  is  ten  years,  under  existing  laws,  shall  be  prescribed  by  three  years,"  is  not  applica- 
ble to  the  case  of  a  demand  for  balance  of  subscription  to  the  capital  stock  of  a  corporation. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
George  W.  Christy,  for  plain tifEl     0.  T.  Eatlin,  for  defendant  and  appel- 
lant 

Spofford,  J.  The  defendant  is  sued  for  the  balance  of  his  subscription  to 
the  capital  stock  of  the  New  Orleans,  Jackson  and  Great  Northern  Railroad 
Company. 

He  admits  that  he  subscribed  for  eighty  shares  at  twenty-five  dollars  per 
share  and  has  only  paid  one  hundred  dollars. 

The  plaintiff'  has  proved  that  all  the  installments  have  been  called  for,  pur- 
suant to  the  articles  of  the  company,  and  that  due  publication  has  been  made 
of  the  calls. 

The  defendant  relies  solely  upon  a  plea  of  prescription  to  defeat  the  collec- 
tion of  the  installments  of  five  per  cent  due  May,  1852  ;  of  ten  per  cent  due 
September,  1852,  and  of  ten  per  cent  due  December,  1852. 

The  second  section  of  the  Act  "  relative  to  prescription,"  approved  March 
5th,  1852,  (Session  Acts,  p.  90,)  declared  that  "the  prescription  of  all  other 
open  a<;€ounts,  the  prescription  of  which  is  ten  years  under  existing  laws,  shall 
be  prescribed  by  three  years." 

But  the  defendant  was  not  sued  upon  an  open  account  The  demand  is  based 
upon  an  express  and  written  contract.  The  defendants  subscription  bound 
him  to  pay  a  liquidated  sum.  The  money  was  to  be  paid  only  in  installments 
It  is  true,  and  these  were  to  be  fixed  by  the  action  of  certain  officers  who  were 
the  agents  of  the  defendant  and  his  associates  in  the  company.  Certain  pre- 
scribed notices  were  to  be  given  as  conditions  precedent  to  the  right  of  the 
company  to  enforce  payment 

But  these  stipulations  did  not  transform  the  defendant's  express  contract  to 
pay  the  amount  subscribed  into  an  "open  account" 

The  statute  upon  which  he  relies  is,  therefore,  inapplicable  to  the  case. 

Judgment  affirmed. 

Mr.  Justice  Lea  recused  himself  on  the  ground  of  interest 
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MrraoFF  V.  Town  op  Carrollton — McCaughan  p.  The  Same.  Ho  a87| 

Under  the  Uw  which  prescribes  the  obligation  of  proprietors  of  lands  bordering  upon  the  rirerto 
soffier  the  serritude  of  a  levee  for  the  use  ef  the  public,  the  soil  alone  owes  the  serritude. 

When,  for  the  public  safety,  It  becomes  necessary  to  construct  the  levee  on  ground  on  which  build, 
logs  had  been  erected  by  the  proprietors  of  the  soil  at  a  time  when  no  immediate  servitude  was  due 
the  pQbUc,  and  the  buildings  are  demolished  for  that  purpose,  the  owners  are  entitled  to  be  com' 
pcnaatedfor  their  value,  to  be  estimated  at  the  time  they  were  taken  for  public  purposes. 

APPE^VL  from  the  District  Court  of  the  parish  of  Jefferson,  Bur  the,  J. 
Ihirant  S  Harnor,  for  plaintiff.    C.  Roselim  and  F.  Preston,  for  defendants 
and  appellants. 

MERRfCK,  C.  J.  We  see  no  error  in  the  rulings  of  the  court,  as  shown  by 
the  bills  of  exception  under  the  pleadings  in  this  case. 

This  case  is  distinguished  from  the  case  of  Duhose  against  the  Levee  Commis- 
sioners, in  this :  that  the  town  of  Carrollton  deemed  it  necessary  to  the  public 
safety  and  convenience,  that  the  houses  of  the  plaintiffs  on  the  line  of  the  new 
levee  should  be  torn  down,  and  passed  an  ordinance  for  that  purpose,  which 
was  carried  into  effect  In  the  Dubose  case,  the  houses  were  left  standing  and 
the  levee  was  built  in  the  rear  of  them. 

The  plaintiffs  in  the  lower  court  obtained  judgment  for  the  value  of  their 
houses  and  the  land,  as  taken  for  public  purposes.     The  defendants  appealed. 

It  is  contended  by  the  defendant,  that  the  case  of  Dubose  is  decisive  of  this, 
and  that  the  plaintiffs  are  not  entitled  to  recover  either  for  the  land  or  the 
houses  which  were  demolished. 

Whilst  we  acknowledge  the  correctness  of  the  decision  in  the  Dubose  case, 
wc  think  a  distinction  must  be  made  between  the  resumption  of  servitude,  which 
the  soil  upon  the  banks  of  the  Mississippi  river  alone  owes  to  the  public,  and 
the  destruction  of  buildings  (placed  upon  the  soil  before  the  servitude  becomes 
due,)  in  order  to  arrive  at  the  use  of  such  servitude. 

At  the  time  the  owners  of  the  lots,  for  which  compensation  is  claimed,  built 
upon  them,  they  owed  no  immediate  servitude  to  the  public  of  any  kind. 
When  they  erected  the  buildings  upon  them,  they  had  the  undoubted  right  to 
huild  in  such  form  and  manner  as  they  pleased.  They  were  at  liberty  to  put 
up  buildings  costly  or  plain,  according  to  their  fancy,  whatever  that  fancy 
might  be.  When  so  erected,  the  buildings  were  theirs  in  the  highest  sense  of 
the  term,  and  the  property  thereof  being  vested  in  them,  as  such  owners  they 
were  protected  from  an  expropriation  in  order  to  arrive  at  the  servitude  which 
the  soil  alone  came  to  owe,  by  the  constitution,  which  requires  compensation 
to  be  made  in  such  cases ;  Art  105.  By  the  wearing  away  of  the  bank  of  the  river, 
the  safety  of  the  public  required  the  houses  of  Mithoff  and  Bobbins  to  be  demolish- 
ed and  a  levee  to  be  constructed  over  the  ground  occupied  by  their  buildings. 
Their  land,  therefore,  by  virtue  of  its  location  and  vicinity  to  the  river,  became 
bound,  under  the  laws  which  prescribed  the  obligation  of  proprietors  of  lands 
hordering  upon  the  river,  to  suffer  the  servitue  of  the  levee  and  nothing  more. 
The  buildings  had  not  been  put  up  in  violation  of  any  law,  and  they  could  not 
be  removed  from  the  soil  without  compensating  the  owners  for  them.  The  town 
authorities  might,  as  was  done  in  the  Dubose  case,  have  run  the  levee  behind 
24 
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Mnwo"  these  buildings,  or  in  front,  so  as  not  to  obstruct  them  absolutely,  and  the  pro- 
Camwllww.  prietors  could  not  complain.  But,  when  the  public,  by  its  proper  authorities, 
chose  to  pull  down  the  hoases,  it  took  from  the  owners  something  more  than 
the  mere  servitude,  which  was  due  by  the  soil :  it  took  a  part  of  the  property 
itself,  for  which  the  defendant  owes  the  plaintiff  compensation.  Art.  105  Con- 
stitution 1852. 

In  MitJiojff^s  case,  the  Judge  of  the  lower  court  has  expressed  his  opinion 
upon  the  value  of  the  house,  which  we  adopt  He  estimates  the  value  of  the 
house  at  $600.  The  materials  sold  for  $60.  There  should  be  judgment  in 
favor  of  Mithoff  for  $540. 

In  the  case  of  McCaughan^  who  is  the  assignee  of  Bobbin's  claim  against  the 
town  of  CarroUton,  the  Judge  of  the  lower  court  has  not  favored  us  with  the 
calculation  upon  which  his  decree  is  basei  Nor  has  the  plaintiff  introduced 
that  certain  evidence  which  was  in  his  power.  One  of  his  witnesses  says  the 
cost  of  the  buildings  on  Robbings  lots  was  $11,950.  Another  says  they  were 
worth  seven  or  eight  thousand  dollars  ;  but  he  was  never  inside  the  buildings. 
One  of  defendant's  witnesses,  the  Mayor  of  CarroUton,  saj's,  that  he  assessed 
Bobbin's  improvements  at  $3000  or  3500 ;  but,  like  plaintiff's  witness,  he  had 
not  been  inside  of  Bobbin's  houses. 

The  prdof  is  quite  clear,  that  the  property  of  both  Mithoff  9.nd  Bobbins  was 
greatly  depreciated  by  the  caving  of  the  bank  for  some  years  in  front,  and  the 
apprehension  of  a  further  removal  back  of  the  levee.  This  depreciation  of 
plaintiff's  property  was  the  act  of  God,  and  they  cannot  call  upon  the  defend- 
ants to  indemnify  them  for  it  All  the  plaintiffs  can  require  is  an  indemnity 
for  the  Talue  of  their  houses  taken  for  public  purposes  at  the  time  thfey  were 
80  taken. 

From  all  the  testimony^  we  think  the  estimate  of  the  Mayor  nearer  the  truth 
than  the  other  witnesses,  who  seem  to  have  testified  not  so  much  to  the  relative 
situation  and  value  of  the  houses,  as  io  their  value  aside  from  their  situation. 
We  think  $3250  the  relative  value  of  Bobbin's  improvements  at  the  time  his 
houses  were  removed  and  the  levee  built 

The  statues,  it  appears  from  the  testimony,  were  in  a  mutilated  condition  be- 
fore they  were  set  up  by  Bobbins^  and  there  is  no  reason  to  suppose  that  they 
Were  much  injured  by  the  removal,  or  that  they  added  much  to  the  value  of  the 
property. 

The  witness  PurcelVs  testimony  was  only  conjectural ;  he  nevfer  having  seen 
the  statues  in  their  perfect  state.  As  they  were  not  ill  that  condition  when 
placed  on  the  property,  the  testimony  of  the  witness  possesses  no  value  as  the 
feasis  for  the  assessment  of  damages. 

Taking  the  value  of  Bobbins'  improvements  at  $3250,  and  deducting  there- 
from $325,  the  value  of  the  materials  sold  by  Bobbins^  and  it  leaves  §2925,  for 
which  the  plaintiff,  McCaughan,  is  entitled  to  judgment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  appealed 
from  in  these  cases  be  avoided  and  revei*sed,  and  now  proceeding  to  render 
such  judgment  as  ought  to  have  been  rendered  by  the  lower  court  in  both  cases, 
it  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  plaintiff,  Willium 
Mithoff^  do  recover  and  have  judgment  against  the  said  defendant,  the  said 
town  of  CarroUton,  for  the  sum  of  five  hundred  and  forty  dollars ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  said  plaintiff  J.  J.  McCaugham^  do 
recover  arid  have  judgment  against  the  same  defendant,  said  town  of  C^rrolltoi^ 
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for  the  sum  of  two  thousand  nine  hundred  and  twenty-five  doUars,  and  it  is       Umon 
further  ordered,  that  the  said  Mithoff  and  Caughan  each  pay  one  half  of  the     GABMLLioif. 
costs  of  the  appeal,  and  that  the  defendant  pay  the  costs  of  the  lower  court 

Spofford,  J.,  dissenting,  and  Lea,  J.,  dissenting.  We  are  unanimous  in  ad- 
hering to  the  doctrine  of  the  recent  case  of  Ditbose  v.  The  Letee  Commiasumera,  1 1 
An.  1 65.  It  was  there  settled,  that  the  law  concerning  the  expropriation  of  private 
property  for  puhlic  use,  does  not  apply  to  such  lands  upon  the  banks  of  navigable 
rivers,  as  may  be  found  necessary  for  levee  purposes,  and  that  there  is  no  ar- 
bitrary limit  fixed  by  law  as  the  maximum  distance  at  which  a  levee  may  be 
placed  back  of  a  caving  bank. 

"  On  the  borders  of  the  Mississippi  river  where  there  are  levees,  the  levees 
shall  form  the  banks,"     C.  C.  448. 

An  enlarged  discretion  upon  the  subject  of  the  location  of  levees  is  vested  by 
law  in  the  authorities  of  each  levee  district;  not,  it  is  true,  an  absolute  and  un- 
controlled discretion,  but  one  with  which  the  courts  will  reluctantly  interfere, 
and  only  upon  a  clear  showing  of  an  abuse  of  power  by  the  local  authorities. 

In  this  case  the  District  Judge  found  no  oppression  or  abuse  of  authority  on 
the  part  of  the  town  officers  of  GarroUton ;  in  his  reasons  for  judgment  he  con- 
ooncedes  the  necessity  of  the  construction  of  the  new  levee^  which  the  plain- 
tiffs contend  has  injured  them  so  much,  and  it  results  from  his  opinion  that  he 
Itbought  the  levee  was  properly  located.  In  this  respect  I  see  no  reason  to 
doubt  the  correctness  of  his  conclusions. 

But,  in  awarding  damages,  the  Judge  based  his  decree  solely  upop  the  legal 
ground,  that  the  plaintiff's  land  owed  no  servitude  to  the  public,  because  they 
4id  not  buy  with  a  front  on  the  river ;  and,  in  this  court,  the  case  has  been 
plainly  argued  on  that  groun4. 

The  soundness  of  this  distinction  cauQot  be  admitted,  for  the  reason,  that  it 
Js  impossible  to  confine  the  Mississippi  river  to  its  primitive  bed. 

The  banks  of  navigable  rivers,  and  especially  of  the  Mississippi,  in  tl^is  hJd- ' 
tode,  are  constantly  undergoing  changes  by  attrition  on  one  side  and  accretion 
fiu  the  other.  I(  in  the  course  of  time,  they  reach  the  lai^d  of  a  proprietor  who 
4td  not  buy  originally  with  a  Iront  on  the  river,  he  becomes,  by  that  &ct  alone, 
subject  to  all  the  servitudes  imposed  by  law  upon  front  proprietors ;  C.  0.  446, 
661.  As  well  might  it  be  contended,  that  the  government  is  bound  to  warrant 
such  a  proprietor  against  the  action  of  the  elements  and  the  eqeroachments  of 
the  river  upon  his  lands,  as  that  he  should  be  exempted  from  contributing 
to  the  public  utility,  by  yielding  his  land  for  Jevee  purposes,  witl^out  compensa- 
tion, when  the  advancing  tide  makes  such  n  protection  necessary. 

And  it  results,  as  a  logical  inference,  that  when  the  houses  he  has  built  are 
upon  land  thus  invaded  by  the  strean^  and  rendered  indispensible  to  be  used 
jbr  levee  purposes,  they  too,  like  the  land  on  which  they  are  built  and  of 
whidi  they  form  a  part,  should  be  yielded  up  to  the  public  service,  without 
oompenaation,  for  it  is  not  the  act  of  man,  but  the  act  of  God  and  the  law  which . 
causes  their  demolition.  By  the  location  of  the  new  levee  (if  it  be  lawfully  and 
properly  located)  it  becomes,  under  Article  448  of  the  Code,  the  river  bank 
.and  no  man's  houses  shall  obstruct  the  bank.  Their  destruction  is  necessary  to 
the  exercise  of  the  servitude ;  or  rather,  it  become^  a  part  of  the  servitude.  I  am, 
therefore,  of  the  opinion  that,  under  the  general  principles  of  law  which  were 
•recognized  and  enforced  in  the  Jhtbose  case,  the  plaintiffs  are  entitled  to  no 
/xnnpensation  whatever  for  their  land,  nor  for  such  of  their  houses  as  8too<} 
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Mnnofp  directly  upon  the  line  of  the  new  levee,  as  located  by  the  town  authorities  of 
OABBotxTOR.  CarroUton ;  it  being  conceded,  or  at  any  rate  not  disproved,  that  the  levee  was 
properly  run  where  it  now  stands. 

A  question  of  greater  difficulty  remains.  It  would  seem,  that  some  of  the 
buildings  (of  the  number  and  value  of  which  there  is  no  evidence  in  the  record) 
were  not  directly  upon  the  line  of  the  new  levee,  but  might  have  been  left 
standing,  as  in  the  Ihthose  case,  between  the  levee  and  the  river. 

The  question  of  compensation,  in  regard  to  these  buildings,  differs  from  the 
question  as  to  the  other  houses  by  reason  of  some  peculiar  provisions  of  the 
Civil  Code.  It  is  true,  that  the  space  between  the  levee  and  the  river  should 
not  be  so  obstructed  as  to  interfere  with  commerce ;  C.  C.  446,  661.  But  I 
think  such  of  the  buildings  as  might  have  been  left  standing  after  the  construc- 
tion of  the  levee  in  its  present  locality,  should  have  been  left  until  the  pro- 
prietor chose  to  destroy  them,  or  until  they  fell  by  their  own  decay ;  and  this 
opinion  seems  to  be  sustained  by  the  following  Articles  of  the  Civil  Code : 

"  Works  which  have  been  formerly  built  on  public  places,  or  in  the  beds  of 
rivers  or  navigable  streams,  or  on  th&ir  hanks,  and  which  obstruct  or  embarrass 
the  use  of  these  places,  rivers,  streams,  or  their  banks,  may  be  destroyed  at  the 
expense  of  those  who  claim  them,  at  the  instance  of  the  corporation  of  the 
place,  or  of  any  individual  of  full  age  residing  in  the  place  where  they  are  situa- 
ted. And  the  owner  of  these  works  cannot  prevent  their  being  destroyed  under 
pretext  of  any  prescription  or  possession,  even  immemorial,  which  he  may  have 
had  of  it,  if  it  be  proved  that  at  the  time  these  works  were  constructed  the  soil 
on  which  they  are  built  was  public,  and  has  not  ceased  to  be  so  since."  Civil 
Code  858. 

There  is  an  evident  implication  that,  if  it  be  not  proved  that  the  soil  was 
not  public  at  the  time  the  works  were  built,  the  owner  may  prevent  their 
destruction. 

The  next  Article  Ls  even  stronger :  "If  the  works  formerly  constructed  on 
the  public  soil  consist  of  houses  or  other  buildings  which  cannot  be  destroyed 
without  causing  signal  damage  to  the  owner  of  them,  and  if  these  houses  or 
other  buildings  merely  encroached  upon  the  public  way  without  preventing 
its  use,  they  shall  be  permitted  to  remain ;  but  the  owner  shall  be  bound  when 
he  rebuilds  them  to  relinquish  that  part  of  the  soil  or  of  the  public  way  upon 
which  they  formerly  stood."     C.  C.  858. 

But  the  value  of  the  buildings  which  should  have  been  left,  in  this  case,  out- 
side of  the  levee,  and  which  have  been  demolished,  is  to  be  estimated  not  at 
their  prime  cost,  nor  yet  at  their-  supposed  worth  before  the  new  levee  was 
built,  but  by  an  appraisement  of  what  their  value  would  be  with  the  levee  in 
its  present  position.  For,  the  necessary  depreciation  of  the  property  by  reason 
of  its  being  thrown  without  the  protection  of  the  levee,  as  in  the  Dubose  case, 
is  damnum  ahsque  hijurid  ;  the  acts  of  God  and  of  the  law  injure  nobody. 

As  the  number  of  the  buildings  which  might  thus  have  been  saved,  and  their 
value  in  case  they  h'^C  been,  cannot  be  deduced  from  the  evidence  in  this  record. 
I  am  of  opinion,  that  the  causes  should  be  remanded  to  ascertain  the  truth 
upon  these  matters. 

It  appears  that  the  assignor  of  one  of  the  plaintiffs  had  embellished  his 
grounds  with  marble  statues  of  Jupiter,  Mars,  Diana  and  Neptune.  There  is  a 
complaint  that  these  works  of  art  were  mutilated  and  defaced  by  the  careless- 
ness of  the  town  agents  when  the  houses  were  demolished,  and  that  damages 
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should  be  allowed  for  thig.    But  the  evidence  shows  that  they  were  delapidated       Miraorr 
and  disfigured  before  the  servants  of  the  town  laid  hands  upon  them;  and,  that     Carbolltoh. 
they  were  removed  with  all  the  caution  that  the  nature  of  the  case  required 

I  think,  therefore,  that  the  judgment  of  the  District  Court  should  be  avoided 
and  reversed,  and  that  the  demands  of  the  plaintiffs  in  these  consolidated  suits 
for  damages  against  the  town  of  Carrollton  for  running  a  levee  across  their 
lands,  and  demolishing  structures  immediately  upon  the  line  of  said  levee 
should  be  rejected,  as  also  any  claim  in  damages  for  depreciating  the  value  of 
their  property,  by  the  location  of  the  levee ;  and  that  their  claim  in  damages 
for  the  demolition  of  such  of  their  buildings  as  might  have  been  spared  without 
preventing  the  construction  of  the  levee  in  its  present  position  should  be  re- 
cognized, and  the  causes  remanded  to  the  District  Court  for  the  purpose  of 
ascertaining  the  number  and  assessing  the  value  of  such  buildings,  according 
to  the  principles  hereinbefore  stated 


State  v,  John  C.  Wii^on. 

District  Judges  hsre  power  to  admit  the  aoeuMd  to  bsil,  at  chambers,  without  proceeding  by  habeas 
eorpuB.  Ad  error  In  the  mode  of  proceeding  will  not  iDvalldato  the  decree  or  the  bond  taken 
under  it. 

Deputy  BherUTs  are  expressly  authorised  by  law  to>  represent  theSherilT  in  all  duties  confided  to  the 
Utter.  They  have  the  power  to  receive  an  appearance  bond  and  discharge  the  accused  upon  ito 
execution,  although  the  order  of  the  Judge  directed  it  to  be  talcen  by  the  SherlflL 

When  the  bond  has  not  been  filed  It  cannot  be  considered  as  in  evidence,  or  as  produoed  oo  the 
trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville.     RoberUon^  J. 
E,  W.  MoUe^  Attorney  General,  for  the  State.     Z.  Latmir^  for  accused. 

Merrick,  C.  J.  The  accused  having  been  arrested  on  the  charge  of  inveigling 
a  slave,  applied  to  the  Judge  of  the  District  for  a  writ  of  habeas  corpus. 

It  does  not  appear  that  any  writ  actually  issued,  but  the  Judge  of  the  Dis- 
trict Court  made  an  order  admitting  the  accused  to  bail,  on  furnishing  his  bond 
with  two  good  and  solvent  sureties,  in  the  sum  of  three  thousand  dollars.  The 
Sheriff  was  directed  to  take  the  bond. 

A  bond  comes  up  with  the  record  in  due  form  purporting  to  have  been 
signed  by  J,  C,  Wilson  and  three  sureties.  It  was  acknowledged  before  the 
Deputy  Sheriff.     It  does  not  appear  to  have  been  filed  in  the  District  Court 

An  indictment  was  preferred  against  the  accused,  and,  failing  to  answer,  a 
judgment  nisi  was  rendered  against  him  and  his  sureties,  which  was  made 
final,  and  his  sureties  have  appealed 

We  will  consider  the  questions  presented  by  the  appellants  in  their  order : 

I.  Could  the  Judge  make  the  order  to  admit  to  bail,  at  chambers,  without 
having  the  accused  before  him  on  a  habeas  corpus  f  The  District  Judge  had 
power  to  admit  the  accused  to  bail,  and  we  do  not  consider  an  error  in  the 
mode  of  proceeding  as  invalidating  the  decree  or  the  bond  taken  under  it. 

IL  Could  the  Deputy  Sheriff  receive  the  bond  when  the  order  of  the  Judge 
directed  it  to  be  taken  by  the  Sheriff?  We  think  the  Deputy  Sheriff  had  the 
power  to  take  the  bond 
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8TATI  Warrants,  executions  and  other  orders  are  commonly  addressed  to  theSherifff 

Wusos,        yet,  no  one  doubts  but  they  may  be  executed  by  the  Sheriff  through  his  depu- 
ties.    See  form  of  Ji.  fa.,  Act,  1865, 477.     See  Seicell  v.  Sheriff,  33,  35. 

The  Deputy  Sheriff  is  expressly  authorized  by  law  to  represent  the  Sheriff 
in  all  duties  confided  to  the  latter.  C.  P.  771 ;  Act,  1855,  366  ;  see  5  An., 
French  text. 

In  judicial  sales,  nothing  is  more  conmion  than  for  the  Deputy  Sheriff  to 
take  the  twelve  months^  bonds  and  other  obligations  given  at  such  sales.  "We 
see  no  reason  why  he  may  not  perform  the  duty  imposed  upon  the  Sheriff  in 
taking  an  appearance  bond  and  discharging  the  accused  upon  its  execution. 
Were  it  not  so,  the  discharge  of  the  accused  from  custody  would  depend  upon 
the  presence  of  the  Sheriff,  and  the  impiisonment  might  be  prolonged  on  ac- 
count of  his  absence. 

III.  The  third  point  made  is,  that  the  bond  does  not  make  proof  of  itself^ 
that  the  forfeiture  of  the  condition  was  not  proven,  and  that  the  bond  was  not 
offered  in  evidence.  Had  the  bond  been  filed  we  might,  perhaps,  have  inferred 
from  the  orders  declaring  its  forfeiture^  that  it  was  in  evidence,  and  before  the 
court  as  a  part  of  the  proceedings.  But,  as  the  bond  has  never  been  filed,  we 
think  it  cannot  be  considered  as  in  evidence,  or  as  produced  on  the  triaL 
Under  the  authority  of  the  case  of  the  State  v.  Cooper^  3  An.  225,  the  judg- 
ment must  be  reversed.     We  will  remand  the  cause. 

It  is,  therefore,  ordered,  adyudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed  as  to  the  said  Henry  Keller, 
Mathews  Marr  and  CharJss  F.  Stuhhs,  and  that  this  cause  be  reman4ed  to  the 
lower  court^  there  to  he  proceeded  in  according  to  Ifiw. 


Georgr  \y.  Lewis  if.   Tubs  Cjty  op  New  Ori^eans. 

'18    IWl 

ll    gg^  The  principles  of  law  settled  it>  tbe  case  of  Stevoari  v.  Th/t  City  of  New  Orleans,  9  An.  461,  reaf- 

T2-1W  *™*^- 

62    485|  Under  that  mithorlty,  held,  t)iat  tbe  ^ity  was  qot  UaUe  iq  the  present  case  for  the  nonfeasance  or 

misfeasaoce  of  the  olQcers  of  the  police  Jail. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,   Cotton,  J. 
Durant  &  Homor,  for  pli^intiflF  and  appejlant     J^  Livin^aton,  for  defen- 
dant 
"  VooRHiES,  J.     The  plaintiff  alleges  in  substance  that  on  the  9th  of  January, 

1855,  he  placed  Jesae^  a  slave  belonging  to  him,  in  the  parish  jail  of  the  city  of 
New  Orleans  for  safe  keeping  and  corre^ion ;  that  whilst  imprisoned,  he  was 
under  the  care  and  charge  of  the  officers  employed  by  the  defendant,  who 
derived  thereby  a  pecuniary  profit  by  rjBceiving  a  per  diem  compensation ;  that 
during  his  imprisonment,  he  was  employed  in  doing  sundry  work  and  labor 
incident  to  the  daily  routine  of  such  an  establishment,  in  the  course  of  which 
he  was  necessarily  exposed  to  cold  and  wet,  so  that  he  took  sick ;  that  his  sick-  * 
ness  continued  to  increase  for  some  weeks,  until  he  became  dangerously  ill,  and 
no  care  was  taken  of  him ;  that  the  jallkeeper  neglected  and  iailed  to  notify 
the  petitioner  of  the  sickness  of  Jesse  or  to  dispose  of  him  as  required  by  the 
city  ordinances ;  that  some  three  or  four  months  after  his  slave  was  in  jail,  he 
heard  by  accident  that  he  was  yery  sic)c  and  required  his  immediate  attention  ; 
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thereupon  he  forthwith  proceeded  to  the  jail  and  took  him  away— -but  being         ^^^ 
then  so  far  overcome  by  his  sickness  he  died  a  few  days  thereafter ;  and  that  New  OBLSAm. 
the  city  is  boimd  to  repair  the  damage  which    he  has  thus  sustained    in 
consequence  of  the  gross  negligence  of  it»  agents  in  exposing  his  slave  unneces- 
smrily  and  in  &iling  to  take  care  of  him  whilst  sick,  or  to  give  notice  of  his 
sickness. 

The  plea  set  up  in  the  answer  is,  that  there  is  no  cause  of  action  disclosed  on 
the  plaintifiTs  petition,  the  defendant  not  being  liable  for  the  illegal  or  malicious 
acts  of  any  of  its  employees. 

The  plea  was  sustained  and  the  plaintiff  appealed. 

We  do  not  think  the  Judge  erred.  The  power  of  the  corporation  to  erect  a 
police  jail,  to  employ  oflBcers  to  superintend  it,  and  to  pass  ordinances  for  its 
govemment,  is  in  effect  a  power  granted  for  public  purposes,  and-  not  private 
advantage  or  profit,  as  contended  for  by  the  appellant  According  to  the  prin- 
ciple announced  in  the  case  gf  Stewart  v.  The  City  qf  New  Orleans,  9  An. 
461,  and  which  we  consider  conclusive  upon  the  subject,  the  city  cannot  be 
made  liable  in  the  present  case  for  the  nonfeasance  or  misfeasance  of  the  offi- 
cers of  the  police  jail. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 

SporFoao,  J.,  dissenting.  This  case  went  off  without  evidence,  upon  an 
exception  that  the  petition  disclosed  no  right  of  action.  Its  averments  are 
therefore,  in  the  present  inquiry,  to  be  taken  as  true. 

These  averments  are,  that  the  plaintiff  entrusted  his  slave  to  the  agent  of  the 
city,  to  be  placed  in  the  parish  jail  for  safe  keeping  and  correction ;  that  the 
city  derived  a  pecuniary  profit  therefirom  in  the  daily  compensation  paid  by  the 
owner ;  that  the  agents  of  the  city,  in  disregard  of  the  laws  and  ordinances, 
unnecessarily  exposed  the  slave ;  failed  to  take  care  of  him  while  sick,  to.  re- 
turn him  to  his  master,  to  send  him  to  the  hospital,  or  even  to  notify  the  master 
of  his  illness ;  and  that  he  died  in  consequence  of  the  gross  negligence  and 
want  of  care  of  the  city's  agents  under  these  circumstances,  to  the  damage  of 
the  petitioner  in  the  sum  of  $1,500. 

Is  there  any  cause  of  action  stated  ?  According  to  the  uniform  jurispru- 
dence of  this  State,  up  to  the  9th  Annual  Reports^  I  think  there  is. 

In  Clujue  V.  Mayor  et  al.,  9  La.  846,  the  city  was  released  from  a  claim  for 
the  value  of  a  slave  sent  to  the  calaboose,  and  who  had  runaway  from  the  chain- 
gang,  on  the  ground  that  the  agents  of  the  city  forthwith  gave  notice  to  the 
mastcr^s  agent  of  his  escape. 

In  Houston  v.  TJie  Police  Jury  of  St.  Martin^  3  An.  566,  the  proprietor  of 
a  showboat  descending  the  river  Teche,  in  the  parish  of  St  Martin,  had  been 
detained  and  caused  to  lose  time  by  the  neglect  of  the  person  employed  to  open 
a  draw  in  a  drawbridge  which  obstructed  the  navigation  of  the  river.  The 
court  said :  "  From  an  examination  of  the  evidence  we  have  come  to  the  con- 
clusion that  there  was  neglect  on  the  part  of  those  for  whose  acts  the  parish  is 
responsible,  and  that  the  parish  is  bound  to  repair  the  damage  caused  there- 
by.'^     The  proprietor  of  the  boat  had  a  judgment  against  the  parish. 

In  McGary  v.  The  City  qf  Lqfayette,  4  An»  440,  the  Supreme  Court  ren- 
dered a  judgment  in  damages  against  the  city  beyond  the  actual  injury  suffered 
by  Uie  plaintiff  "  for  the  violent  and  illegal  proceedings  of  the  officers  of  the 
corporation.^ 
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LiwM  The  case  of  Johuon  v.  Municipality  No.  1,  5  An.  100,  was  entirely  analo- 

Nbw  0B1.BAS8.  gous  to  the  case  stated  in  the  present  plain tifiTs  petition.  The  owner  of  a  slave 
who  had  died  from  neglect  of  the  keeper  of  a  prison  where  he  was  confined, 
had  judgment  against  the  municipality  for  his  value.  The  court  unanimously 
adopted  the  opinion  of  the  District  Judge,  which  commences  with  the  propo- 
sition that  **  the  liability  of  municipal  corporations  for  the  acts  of  their  agents, 
is,  as  a  general  rule,  too  well  settled  at  this  day  to  be  seriously  questioned." 

In  5  An.  504,  McLauglin  recovered  judgment  against  the  Municipality  No. 
2,  for  damage  occasioned  by  loss  of  rents  in  consequence  of  the  commissioners 
of  that  municipality  having  warned  him  to  stop  building  under  certain  pro- 
ceedings which  had  been  commenced  for  opening  a  street,  but  which  was  after- 
wards discontinued. 

In  Walling  v.  May  or  ^  <tc.  of  Shreveport,  the  incorporated  town  had  pleaded 
an  exception  that  it  was  not  responsible  in  damages  for  a  trespass  done  by  its 
officers  and  agents  in  laying  out  a  street.  The  exceptions  were  overruled,  the 
court  observing :  "  the  case,  as  the  record  presents  it,  is  that  of  a  corporation 
exercising  through  its  officers,  in  an  unskillful  and  improper  manner,  powers 
avowedly  vested  in  the  said  corporation  by  its  charter.  It  does  not  differ  in 
principle  from  that  of  McGary  v.  Ths  City  of  Lafayetts^  in  which  the  plain- 
tiff" recovered  large  damages  from  the  city  of  Lafayette  because  the  agents  of 
the  corporation  had  executed  in  an  improper  manner  the  corporate  power 
delegated  to  thenL 

^^  We  understand  the  exception  pleaded  by  the  defendants  to  be  applicable 
only  to  cases  in  which  officers  or  agents  of  corporations  do  acts  injurious  to 
others  in  the  pursuit  or  accomplishment  of  objects  not  within  the  scope  of  the 
powers  of  the  corporation.  The  distinction  appears  to  us  clearly  stated  in  the 
case  of  Anthony  v.  The  Inhabitants  of  Adaim^  1  MetcalfJ  286." 

It  is  contended,  that  this  scries  of  decisions  was  overruled  by  the  judgment 
in  Stewart  v.  City  of  Xew  OrUans^  9  An.  461,  in  an  opinion  which  made  no 
allusion  to  either  of  them.  It  is  not  neccessary  to  question  the  correctness  of 
the  decree  in  the  case  of  Stewart,  There  was  judgment  for  the  defendant  upon 
a  claim  by  the  owner  against  the  city,  for  the  value  of  a  slave  of  his  who  had 
been  killed  by  a  detachment  of  police  officers.  But  the  reasons  assigned  for 
the  decree,  whether  right  or  wrong,  are  not  binding  on  this  court  as  a  prece- 
dent, because  they  were  not  the  opinion  of  a  majority  of  the  court,  but  of  two 
Judges  only ;  two  Judges  dissented  altogether,  and  the  third  only  concurred  in 
the  conclusion  that  the  municipal  government  was  not  liable  in  that  particular 
case,  without  assenting  to  the  doctrine  of  the  opinion. 

Without  at  present  going  into  the  grounds  of  the  opinion  pronounced  by 
two  Judges  in  the  Stewart  case,  founded  mainly  upon  the  opinion  of  a  court 
not  of  the  last  resort  in  the  State  of  New  York,  I  deem  it  sufficient  to  say,  that 
the  plaintiff*  in  this  case  has,  in  my  judgment,  stated  a  legal  cause  of  action 
against  the  city,  under  the  authority  of  the  cases  hitherto  adjudged  in  Louis- 
iana. 

I  think  the  exception  should  be  overruled,  and  the  cause  remanded  for  a  trial 
upon  the  merits. 

Justice  Buchanan  took  no  part  in  the  decision  of  this  case. 
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Catharine  L.  Caicpbell,  wife  of  John  Walker,  v.  John  M.  Bell,  She- 
riff, et  al. 

Where  the  wife  bad  obtained  a  Judgment  of  separation  of  property  from  her  buiband,  and  subse- 
quently purchased  property  In  her  own  name,  and  the  proceedings  were  charged  by  the  creditor^ 
of  the  husband  to  have  been  fraudulent  and  coUuslve  between  the  wife  and  the  huabtaxd—ffeld  : 
That  to  support  the  wife's  separate  title,  the  Judgment  of  separation  is  net  sufficient.  The  cre- 
ditors have  a  right  to  demand  the  evidence  on  which  it  was  rendered. 

It  must  also  be  shown  that  the  property  was  purchased  with  the  wife's  separate  funds. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
/.  Q,  A.  FellaweSy  for  plaintiff  and  appellant     G,  P,  McPheeten^  for  de- 
fendants. 

BucHANAX,  J.  This  is  an  injunction  of  the  execution  of  a  judgment  against 
the  husband  of  the  plaintiff  as  a  defaulting  administrator  of  a  succession,  and 
was  dissolved  by  the  District  Court  for  the  following  reasons,  in  which  we  en- 
tirely concur  : 

"  In  February,  1861,  Walker  was  appointed  curator  of  the  succession  of 
Speneer  Gates,  His  administration  resulted  in  a  judgment  against  him,  and  in 
&Yor  of  the  estate,  in  the  sum  of  $737  69,  with  interest  at  the  rate  of  twenty 
per  cent  on  the  sum  of  $909  40  from  the  8th  of  August,  1851. 

**  Under  this  judgment,  execution  issued  and  property  was  levied  upon. 

*^His  wife  has  enjoined  the  sale.  She  had  obtained  a  judgment  in  March, 
1843,  dissolving  the  community  of  acquets  which  existed  between  herself  and 
husband,  and  also  in  her  fiivor  for  $2200,  amount  of  paraphernal  property 
which  her  husband  had  used. 

*^  Subsequent  to  this  judgment,  she  purchased  at  succession  sales  some  of 
the  property,  the  sale  of  which  she  has  enjoined  here,  and  the  rest  she  pur- 
chase at  a  Sheriff's  sale,  made  under  .an  alias  Ji.  fa,  issued  in  October,  1855, 
on  the  judgment  obtained  by  her, 

"'  The  representative  of  the  succession  of  Gates  has  put  her  upon  the  proof 
of  the  verity  of  this  judgment  He  alleges  that  it  was  obtained  by  fraud  and 
collusion  between  herself  and  her  husband,  upon  illegal  and  insufficient  testi- 
mony, and  that  no  attempt  has  been  made  to  execute  it  by  bona  Jide,  nor  in- 
terrupted suit  He  specially  denies  what  is  alleged  in  her  petition,  that  these 
purchases  were  made  with  her  paraphernal  and  individual  funds,  and  avers 
that  she  has  not  been  possessed  of  nor  has  she  exercised  any  rights  of  owner- 
ship over  the  property. 

"  Thus  put  her  upoa  defence  of  her  judgment,  she  has  given  in  evidence  the 
publication  of  the  decree  dissolving  the  community,  but  she  has  offered  nothing 
but  the  judgment,  which,  under  the  allegations  in  the  answer,  is  not  sufficient 
She  does  not  offer  the  evidence  upon  which  it  was  rendered,  and  this  the  defen- 
dant herein  had  the  right  to  demand,  and  this  it  was  her  duty  to  furnish.  Her 
not  having  done  so  must  be  taken  as  evidence  against  her.  Mure  v.  Tarbo- 
nyug\  11  L.  533. 

^'  Neither  has  she  shown  that  desire  to  enforce  a  prompt  and  bona  fide  execu- 
tion of  the  judgment,  which  is  required  by  Art  2402  C.  C.     She  introduces  in 
evidence  an  alias  fl^  fa.  issued  in  October,  1855,  (the  judgment  was  obtained 
25 
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Campbiu.  in  1843)  ;  but  what  became  of  the  first  fi.  fa.^  whreh  should  haye  been  retum- 
Bkll.  ed  before  the  second  issued ;  when  it  was  issued,  what  was  made  of  it,  or 
whether  it  issued  at  all,  are  facts  which  could  have  been  easily  proved,  which 
she  was  bound  to  produce  under  the  pleadings,  if  they  existed,  and  which  are 
not  to  be  found  in  the  record,  this  being  the  case  within  the  rule  laid  down  in 
3furey,  Tarhorottgh,  11  L.  633;  Bosticlch  v.  Oasquet^  11  L.  513;  Berlie  v. 
WdlheVy  1  R.  431 ;  Longino  v.  Blacbstone,  4  An.  513.  But  admitting  the  cor- 
rectness of  the  judgment,  she  does  not  attempt  to  show  that  the  money  with 
which  she  purchased  property  in  1846  and  1850  was  purchased  with  her  para- 
phernal funds,  which  she  was  called  upon  to  do.  It  no  where  appears  that  her 
paraphernal  property,  if  she  ever  had  any,  amounted  to  more  than  $2200.  She 
has  not  shown  by  proper  evidence  any  attempt  to  make  this  judgment,  until 
long  after  she  pretends  to  have  acquired  property  with  her  own  funds.  Neitlier 
is  it  shown,  that  after  the  dissolution  of  the  community  she  ever  made  or  could 
have  made  by  her  industry  the  money  with  which  this  property  was  purchased. 

"  Upon  the  whole,  I  am  forced  to  say  that  the  judgment  of  separation  is  not 
binding  against  third  persons,  and  that  the  act  of  the  parties  seem  to  have  had 
for  their  object  the  securing  of  the  husband's  property  from  the  pursuit  of  his 
just  creditors,  and  those  are  proceedings  which  courts  of  justice  cannot  sanc- 
tion." 

The  appellee  has  filed  an  answer  to  the  appeal,  praying  that  the  judgment 
of  the  District  Court  be  amended  by  allowing  damages  of  twenty  per  cent 
upon  the  judgment  enjoined  against  the  principal  and  surety  in  the  injunction 
bond,  according  to  the  Act  of  1833. 

We  think  this  is  a  case  for  the  application  of  the  statute  in  question.  The 
record  informs  us  that  the  present  is  the  third  injunction  which  has  been  issued 
to  stay  the  collection  of  a  debt  incurred  by  the  misconduct  of  the  plaintiff' 's 
husband.  See  the  case  of  OaM  Succession  v.  Walker,  8  An.  277.  It  is  fit 
that  a  warning  should  be  given  to  those  who  lightly  affix  their  signatures  to 
bonds  for  such  purposes. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended ;  that  the  injunction  herein  issued  be  dissolved,  and  that  the 
succession  of  Spencer  Gates,  appellee,  recover  of  Catherine  L.  Campbell, 
widow  of  John  Walker,  and  of  J.  T.  Sling erland,  principal  and  surety  in  the 
injunction  bond,  in  solido,  one  hundred  and  forty  dollars,  as  damages,  with 
costs  in  both  courts. 


J.  T.  Mason  and  Wife  v,  E.  B.  Towne. 

An  action  to  compel  the  specific  performance  of  a  verbal  contract  to  sell  land,  with  an  alternative 
prayer  for  damages,  rcsulttng  from  the  breach  of  the  contract,  cannot  be  sustained,  even  if  the 
contract  be  proved  by  competent  evidence,  unless  there  has  been  an  actual  delivery  of  the  pro- 
perty sold. 

APPEAL  from  the  District  Court  of  Madison,  Farrar,  J. 
J.  J,  Ammonet,  for  plaintiff  and  appellant     Short  &  Parham,  for  defen- 
dants. 

Spopford,  J.     This  is  a  suit  to  compel  the  specific  performance  of  an  alleged 
yerbal  promise  to  sell  a  tract  of  land.     In  an  amended  petition  (lie  plaintiffs 
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introduced  an  alternative  prayer  for  damages  resulting  from  the  breach  of  the         Ma»o« 
contract  Tomwrn. 

"A  promise  to  sell  amounts  to  a  sale,  when  there  exists  a  reciprocal  consent 
of  both  parties  as  to  the  thing  and  the  price  thereof;  but^  to  have  its  effect, 
either  between  the  contracting  parties  or  with  regard  to  other  persons,  the  pro- 
mise to  sell  must  be  vested  with  the  same  formalities  as  are  above  prescribed  in 
Articles  2414  and  2415  concerning  sales,  in  all  cases  where  the  law  directs  thai 
the  sale  be  committed  to  writing."     C.  C.  2437. 

The  Article  2415,  thus  referred  to  as  applicable  to  the  promise  to  sell  as  well 
as  to  an  actual  sale,  is  in  these  words: 

**A11  sales  of  immovable  property  or  slaves  shall  be  made  by  authentic  act, 
or  under  private  signature.  All  verbal  sales  of  any  of  these  things  shall  be  null, 
as  well  for  third  persons  as  for  the  contracting  parties  themselves^  and  the  tes- 
timonial proof  of  it  shall  not  be  a&itted."     C.  C.  2415. 

There  is  no  exception  to  this  rule  embodied  in  Art  2255:  "Every  transfer  of 
immovable  property  or  slaves  must  be  in  writing ;  but  if  a  verbal  sale,  or  other 
disposition  of  such  property  be  made,  it  shall  be  good  against  the  vendor,  as 
well  as  against  the  vendee,  who  confesses  it  when  interrogated  on  oath,  pro- 
vided actual  delivery  has  been  made  of  the  immovable  property  or  slaves  thus 
sold." 

Conceding  that  this  Article  also  applies  to  a  promise  to  sell,  (upon  which  it 
is  not  necessary  to  give  an  opinion,)  the  plaintiffs  must  fail  in  the  present  action, 
because  they  have  not  alleged  or  proved  an  actual  delivery  of  the  property  sold. 
Nor  have  even  the  allegations  of  the  petition  been  established  by  competent 
evidence.     See  Marionneaux  v.  Edwards^  4  An.  103, 

Judgment  affirmed. 


State  v.  Jean  Lacoubel 

Tbe  District  Jud^e  did  not  err  in  refusing  to  charge  the  Jurj,  that  the  law  under  which  the  prisoner 
was  indicted  for  larceny  is  contrary  to  Article  117  of  the  Constitution  of  1853  and  the  correspond- 
ing Articles  in  the  Constitutions  of  1812  and  1816,  prohibiting  the  adoption  by  the  Legislature  of 
any  system  or  code  of  laws  by  general  reference  thereto. 

ne  88d  section  of  the  Act  of  May  4th,  180G,  was  in  force  when  the  first  of  those  Constitutions  waa 
adopted,  and  they  have  no  retrospective  operation. 

Since  the  adoption  of  the  first  State  Constitution,  it  has  been  recognised  that  the  common  law  of 
England Ta  the  law  of  Louisiana,  to  the  extent  and  with  the  limitations  provided  in  that  section  of 
the  Uw  of  180&. 

The  District  Judge  is  prohibited  by  law  from  charging  the  Jury  on  matters  of  fact. 

nie  constitutional  Jurisdiction  of  the  Supreme  Court,  in  criminal  matters,  not  extending  to  facts,  the 
depositions  of  witnesses  form  no  part  of  the  record  of  appeal,  and  the  copying  of  such  by  the 
Clerks  of  the  District  Court,  Into  the  transcript,  is  consequently  improper. 

Tbe  Act  of  1895,  relative  to  crimes  and  offences,  does  not  violate  the  115th  Article  of  the  Constitu- 
tion of  1858. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Robert- 
fcn,  J.     E.  W.  Maisey  Attorney  General,  for  the  State.     J.  J.  Burk,  for 
the  accused. 

Buchanan,  J.  The  prisoner  was  convicted  of  larceny  on  an  indictment 
framed  under  the  28th  section  of  an  Act  relative  to  crimes  and  offences,  ap- 
proved 14th  March,  1855.  He  was  sentenced  to  an  imprisonment  at  hard  labor 
for  one  year,  and  has  appealed. 
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Brira  The  District  Judge  did  not  err  in  refusing  to  charge  the  Jury  that  the  law 

LAooicn.  under  which  the  prisoner  was  indicted  is  contrary  to  the  Article  117  of  the 
Constitution  of  1852,  and  the  corresponding  Articles  in  the  Constitutions  of 
1812  and  1845. 

The  83d  section  of  the  Act  of  May  4th,  1805,  (BuUard  &  Curry,  page  248,) 
was  in  force  when  the  first  of  those  Constitutions  was  adopted.  In  numerous 
decisions  of  this  court,  since  the  adoption  of  the  first  State  Constitution,  it  has* 
been  recognized  that  the  common  law  of  England  is  the  Ikw  of  Louisiana,  to 
the  extent  and  with  the  limitations  provided  in  that  section  of  the  law  of  1805, 
which  section  is  moreover  expressly  preserved  in  force  by  the  73d  section  of 
the  Act  relative  to  criminal  proceedings.  No.  121  of  the  Session  Acts  of  1855. . 
In  the  face  of  these  judicial  and  legislative  recognitions  of  the  validity  of  the' 
Act  of  1805  in  its  adoption  of  the  common  law  of  England  as  the  standard  of 
definition  of  crimes  and  the  rule  of  criminal  proceedings,  we  cannot  think  of 
giving  the  117th  Article  of  the  Constitution  of  1852,  and  the  corresponding 
Articles  of  the  Constitutions  of  1812  and  of  1845,  a  retrospective  operation. 

The  other  portion  of  the  charge  requested  by  the  counsel  of  prisoner  firom 
the  District  Judge,  refers,  as  we  understand  the  bill  of  exceptions,  to  a  matter 
of  fact  upon  which  the  Judge  was  prohibited  by  law  fi*om  charging.  His  re- 
fusal to  give  the  charge  was,  therefore,  perfectly  correct  The  argument  of  the 
counsel  of  appellant  upon  this  point,  in  this  court,  turns  principally  upon  de' 
positions  of  witnesses  before  the  committing  magistrate,  which,  by  some  means 
or  other,  have  found  their  way  into  this  transcript  Our  constitutional  juris- 
diction in  criminal  matters  not  extending  to  facts,  we  only  notice  those  deposi* 
tions  for  the  purpose  of  admonishing  the  Clerks  of  the  District  Courts  that  the 
depositions  of  witnesses  in  criminal  cases  are  no  part  of  the  record  of  appeal ; 
and  that  the  copying  of  such  into  the  transcript  is  consequently  improper. 
A  point  is  made  by  appellant's  counsel,'  that  the  court  refused  to  charge  the 
.  jury  in  writing,  as  provided  by  the  statute ;  but  by  reference  to  the  bill  of  ex- 
ceptions, it  appears  that  the  charges  required  in  writing  by  the  counsel,  were 
charges  which  we  have  just  decided  the  Judge  correctly  refused  to  give  the 
Jury,  either  orally  or  in  writing.  Of  such  refusal  there  can  be  no  record,  ex- 
cept the  bill,  of  exceptions.  A  written  charge  of  the  court  to  the  Jury,  con- 
trary to  the  opinion  of  the  Judge  upon  the  law,  is  a  self-contradiction  and  an 
absurdity. 

The  Act  of  1855,  relative  to  crimes  and  oflfences,  does  not,  in  our  opinion, 
violate  the  115th  Article  of  the  Constitution  of,  1852.. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 

Spofford,  J.,  concurring.  The  only  bill  of  exceptions  in  the  record  is  in 
these  words : 

"The  defendant,  by  his  counsel,  required"  the  court  to  charge  the  Jury  in 
this  writing :  That  the  three  Constitutions,  these  hitherto  adopted — that  in 
1812,  superseded  by  that  in  1845,  superseded  by  that  in  1862,  this  actually 
reigning ;  each  and  all  prohibited  the  Legislature  from  adopting  any  foreign  sys- 
tem of  laws,  specially  contemplated  the  adoption  of  the  common  law  of  Eng*- 
land  in  criminal  matters,  and  more  specially  the  instructions  that  larceny  form- 
ed any  exception  to  the  otherwise  universal  rule  that  the  jurisdiction  to  inquire 
of  crimes  was  the  place  of  commission,  and  that  our  statute  can  only  be  con- 
strued to  have  adopted  of  the  common  law  of  England  in  erinunal.  matters  the 
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insstances  denominated  precised  in  our  statute ;  and  that  the  instruction  that  ^^n 
larceny  forms  an  exception  to  the  otherwise  urifversal  rule  of  the  common  law,  lucomt. 
is  not  denominated  precised  in  our  statute,  but  must  be  considered  under  the 
universal  rule  of  our  system  of  laws,  that  the  jurisdiction  to  inquire  of  crimes, 
larceny,  is  the  place  of  their  commission,  and  not  elsewhere.  In  the  clear,  un- 
oontrovertible  sense,  that  under  our  system  that  larceny  cannot  be  inquired  of 
whererer,  but  only  where  committed.  The  court  refused  to  charge  conform- 
ably, and  to  such  refusal,  counsel  tendered  this,  his  bil)  of  exceptions,  to  be 
signed ;  this  the  court  refused  in  this  form,  but  stated  it  would  afford  counsel 
the  opportunity  to  except  to  the  court's  refusing  to  charge  the  matter  orally, 
when  counsel  required  the  oral  charge,  which  the  court  refused,  and  signed 
this  bill  of  exceptions  accordingly. 

(Signed)  W.  B.  Robestson,  Judge." 

I  do  not  think  the  Judge  erred  in  refusing  to  charge  either  in  "  this  writing" 
or  orally,  as  requested  by  the  prisoner's  counsel.  The  object  of  a  charge  firom 
the  Judge  is  to  enlighten  Jurors  as  to  their  duties,  and  not  to  darken  their 
understanding.  The  desired  instructions,  as  detailed  in  the  bill  of  exceptions, 
are  confused  and  unintelligible ;  and  I  think  that  was  a  sufficient  reason  for 
refusing  to  giye  them. 

Upon  the  constitutional  questions  treated  of  by  Mr.  J.  Bugranan,  I  concur 
in  his  opinion. 
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JoHK  M.  Trescott — Hart,  Labatt  &  Co.,  Transferrees,  v,  W.  Lewis.       iJf  ^^4 

112     30 
U  proper  parties  Join  iMae  apon  qoettloni  either  of  law  or  faftt,  before  a  competent  court,  they  must 

abide  by  the  decision. 
The  form  of  procedure,  by  a  rule  instead  of  an  injunction,  to  arrest  an  execution,  having  been  re^ 

sorted  to  without  oljection,  and  a  decision  rendered  thereon  after  issue  Joined  on  the  merits. 

Meld:  that  the  defendant  in  execution,  by  whom  the  rule  mM  taken,  could  not  afterwards  renew 

the  litigation  by  resorting  to  an  injunction. 
The  Judgment  discharging  the  rule  was  precisely  equiyalent  to  a  Judgment  dissolving  an  injunction, 

in  lieu  of  which  the  rule  was  taken. 
Bach  Jndgment,  if  not  appealed  from  within  the  legal  delay*  would  have  the  finality  requisite  to  sus-- 

tain  the  jrfea  of  reaJudioaUtt  and  although  the  time  for  appealing  from  it  may  not  have  elapsed, 

it  precludes  any  Airther  action  of  the  court  on  the  matters  set  up  on  the  rule. 

APPEAL  from  the  District  Court  of  £ast  Feliciana,  Ratliff,  J,  Tried  by  a 
jury.  /.  0.  Fuqwiy  for  plaintiff  and  appellant  Muse  &  Eardee,  for 
defendant 

Spoffobd,  J.  The  case  was  formerly  before  us  on  a  motion  to  quash  the  ex- 
ecution issued  upon  a  judgment  against  the  defendant     11  An.  184. 

Within  a  month  after  the  mandate  of  this  court  was  filed  in  the  court  below, 
William  Lewis  took  another  rule  on  Ha/rty  Labatt  db  Co,^  transferrees  of  Tres- 
cott^ to  show  cause  why  the  seizure  made  under  the  judgment  should  not  be 
released,  and  the  writ  of  execution  quashed,  on  the  grounds,  first,  that  JIarty 
Labatt  A  Co,  were  not  owners  of  the  judgment;  secondly,  that  the  twelve 
months*  bond  given  for  the  judgment  had  been  fully  paid  by  him ;  and  thirdly, 
that  the  bond  was  barred  by  the  prescription  of  five  and  ten  years. 

Hart^  Labatt  dt  Co,  joined  issue  upon  the  rule  by  a  formal  plea,  denying 
every  allegation  therein,  except  the  fact  that  a  Ji.  fa.  had  been  issued  at  their 
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TuBoorr       instance,  and  property  of  the  defendant  seized;  they  further  pleaded  re$  judi- 
Lswift.        cata  as  to  that  part  of  the  rule  which  related  to  the  twelve  months^  bond. 

It  appears  that  there  was  a  trial  of  these  issues  before  a  competent  Judge, 
that  a  note  of  testimony  offered  was  taken,  and  that  a  judgment  w^as  rendered 
and  signed  in  the  following  terms : 

"This  case  having  been  taken  up  for  trial  on  the  rule  by  consent,  by  reason 
that  the  law  and  evidence  is  in  favor  of  defendants  therein,  Ilarty  Lahatt  &  Co.^ 
and  against  the  plaintiff,  William  Leicis^  it  is,  therefore,  ordered,  adjudged  and 
decreed,  that  this  rule  be  discharged,  at  plaintiffs'  costs. 

(Signed)  G.  W,  Watkrston, 

Judge  of  Eighth,  presiding  in  Seventh  Judicial  District 

April  28th,  1856." 

On  the  28th  May,  1856,  William  Lewis  sutd  out  an  ii^'unction  in  regular 
form  against  the  same  execution,  upon  the  same  allegations  in  substance  as 
were  set  forth  in  the  rule  which  had  been  thus  discharged  after  a  hearing  upon 
the  merits;  to  wit:  that  Mart^  Lahatt  d  Co,  did  not  own  the  judgment;  that 
it  had  been  paid,  and  that  it  was  prescribed 

The  defendants  in  injunction  (plaintiffs  in  execution)  interposed  to  the  injunc- 
tion suit  the  plea  of  res  judicata.  They  at  the  same  time  filed  another  special 
plea  in  these  words:  "In  this  case  Earty  Labatt  &  Co,  now  come,  in  addition 
to  the  exception  of  res  judicata  herein  filed,  further  excepting,  say,  that  said 
Lewis  had  no  legal  right  to  obtain  said  injunction,  for  the  reason  that  he  had 
previously  taken  a  rule  upon  these  defendants  to  dissolve  the  execution  herein ; 
that  said  rule  had  and  was  designed  to  have  the  same  effect  as  an  injunction, 
viz:  the  dissolving  of  the  execution  and  release  of  the  property  seized,  and  was 
really  a  substitute  fior  one ;  and  that  the  facts  set  up  in  said  petition,  if  they 
ever  existed  at  all,  existed  at  the  time  of  the  taking  of  said  rule,  and  that  said 
rule  having  been  dissolved,  he  is  precluded  from  setting  up  any  matters  exist- 
ing at  or  prior  to  the  time  when  it  was  taken."  Wherefore  a  dissolution  of  the 
injunction  was  prayed  for,  with  damages. 

Both  these  exceptions  having  been  overruled,  an  answer  to  the  merits  was 
filed,  and  after  a  hearing,  there  was  a  verdict  and  a  judgment  perpetuating  the 
injunction,  from  which  the  present  appeal  is  prosecuted. 

We  are  of  opinion  that  the  court  should  not  have  gone  into  a  trial  of  the 
merits  of  the  injunction,  but  should  have  sustained  the  exception  quoted  above. 

It  is  apparent  upon  the  face  of  the  pleadings,  and  was  also  proved  aliutuJe 
by  the  plaintiff  in  injunction  himself  upon  the  trial  of  the  exception,  that  the 
rule  raising  the  question  of  ownership,  payment  and  prescription,  was  intended 
as  a  substitute  for  an  injunction;  the  motive  for  resorting  to  such  a  form  of 
proceeding  was  a  representation  by  one  of  the  counsel  for  Lewis  to  the  counsel 
for  Hart,  Lahatt  &  Co.  that  Lewis  was  not  in  a  condition  to  give  an  injunction 
bond 

It  matters  not  that  the  proceeding  by  rule  wjs  irregular,  since  the  party 
against  whom  it  was  taken,  as  a  favor  to  his  adversary,  waived  all  questions  of 
form  and  joined  issue  upon  the  merits.  Here  are  all  the  elements  of  a  suit  at 
law,  actor,  reus,  et  judex.  The  form  of  procedure  is  immaterial ;  if  proper  parties 
join  issue  upon  questions,  either  of  law  or  fact,  before  a  competant  court,  they 
must  abide  by  the  decision.  Except io  rei  judicata,  ohstat  quoties  inter  easdem 
peraonas,  eadem  qiiastio  reeocatnr  rel  alio  genere  jvdiciu  See  Plique  <fc  Le- 
heau  V.  Ferret,  19  L.  323. 
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The  tenor  of  the  judgment  which  discharged  the  rule  shows  that  it  was  ren- 
dered upon  the  merits  of  the  controversy ;  all  the  proceedings  under  the  rule  Lmwib. 
tend  to  the  same  conclusion.  Under  such  circumstances  a  judgment  discharg- 
ing the  rule  was  precisely  equivalent  to  a  judgment  dissolving  an  injunction,  in 
lieu  of  which  it  appears  that  the  rule  was  taken,  and  a  judgment  dissolving  an 
ii^anction  upon  the  merits,  after  answer  filed,  has  the  finality  which  is  requisite 
to  sustain  the  plea  of  res  jvdicatcu  Wells  v.  Ilvnter^  5  N.  S.  120.  The  court 
discharged  the  rule  on  the  28th  April,  185C,  for  the  expressed  reason  that  the 
law  and  evidence  on  the  trial  were  in  fevor  of  defendants,  Jfart^  Ldbatt  &  Co.y 
and  i^inst  the  plaintifi^,  William  Lewis. 

We  conclude  that,  had  the  proper  time  elapsed,  this  decree  would  have  sus- 
tained the  plea  of  res  judicata  in  all  its  technicah'ty. 

But  the  year  for  appealing  from  the  decree  had  not  expired  when  the  excep- 
tions were  interposed,  nor  has  it  yet  Article  8522,  No.  9,  of  the  Civil  Code 
declares  that  the  *^  thing  adjudged  is  said  of  that  which  has  been  decided  by  a 
final  judgment^  from  which  there  can  be  no  appeal,  either  because  the  appeal 
did  not  lie,  or  because  the  time  fixed  by  law  for  appealing  is  elapsed,  or  because 
it  has  been  confirmed  on  the  appeal.^' 

If,  therefore,  the  technical  plea  oi  res  judicata  will  not  hold,  because  there  is 
time  yet  to  appeal  from  the  judgment  on  the  rule  rendered  28th  April,  1856, 
still  the  question  recurs,  should  not  the  other  branch  of  the  defendants  excep- 
tion to  the  Injunction  have  been  sustained,  and  the  plaintiff  left  to  his  appeal, 
instead  of  litigating  over  again  in  a  new  action  the  matters  already  decided  by 
the  same  court 

The  question  has  been  settled  affirmatively  by  two  decisions  of  this  court 

In  Floranee  v.  Wilcox^  14  L.  58,  a  cause  very  similar  to  this,  and  one  where 
the  year  for  appealing  from  the  first  judgment  had  not  expired  when  the  second 
rale  was  taken,  the  court  held  that  where  the  legality  of  issuing  the  order  of 
seizure  and  sale  had  previously  been  put  at  issue  by  the  defendant,  in  a  formal 
opposition,  and  the  injunction  granted  at  the  instance  of  the  defendant  had  been 
dissolved,  the  Judge  did  not  err  in  discharging  the  rule  for  another  injunction. 

'^The  previous  decision  precluded  any  action  of  the  court  in  relation  to  the 
matters  set  up  in  the  rules  which  were  substantially  those  which  were  included 
in  the  defendants^  previous  opposition. 

The  doctrine  was  expressly  affirmed  by  us  in  the  recent  case  of  Moch  y. 
GarthwaiU,  Giffeii  S  Co,,  11  Aa  287. 

A  plaintiff  in  executicn  might  be  perpetually  baffled  in  collecting  his  money 
if  injunction  after  injunction  can  be  sued  out  from  the  same  court  on  the  same 
grounds,  as  fiist  as  they  are  dismissed.  If  the  judgment  debtor  acquiesces  in 
the  decree  overruling  his  first  opposition,  it  becomes  res  judicata  as  to  the  points 
there  put  at  issua  If  he  does  not  acquiesce,  his  remedy  is  by  appeal,  and  if 
he  pursues  that,  then  there  is  lis  pendens,  and  he  should  not  bring  a  new  suit 
for  the  same  cause. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  and  the  injunction  sued  out  in  this  case  be  dissolved  without 
damages,  and  without  prejudice  to  the  right  of  appeal  from  the  judgment  of  28th 
April,  1856 ;  the  plaintiff  in  injunction  paying  costs  in  both  courts. 
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Winter  Iiion  Works  r.  John  Tot. 

The  Acts  of  the  Legislature,  approyed  March  Vth,  181ft,  and  March  14th,  1818,  polntlnf  ontflie  man- 
ner of  obtaining  residence  within  the  State,  related  to  the  acquisition  of  political  rights. 

They  prescribed  conditions  on  which  a  political  domicil  could  be  acquired. 

A  person  who  actually  lives  In  the  State,  animo  man^ndi^  must  be  sued  personally.  He  cannot  be 
brought  into  court  by  attachment,  because  he  has  occasionally  gone  out  of  the  State,  for  temporary 
purposes,  in  each  year  slnoe  he  came  to  the  State  to  live. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  EoberUon,  J. 
David  K  Barrow^  for  plaintiffs  and  appellants..     Samuel  P.  Greeoes^  for 
defendant 

Spoffokd,  J.  The  plaintiffs  have  appealed  from  a  judgment  dissoiving  the 
attachment  sued  out  in  this  case. 

The  attachment  was  procured  on  the  sworn  allegation  that  the  defendant 
resides  out  of  the  State.  He  contends  that,  at  the  the  date  of  the  attachment^ 
he  resided  in  the  parish  of  East  Baton  Rouge,  in  this  State. 

We  think  it  dear,  from  the  evidence,  that  he  did  so. 

The  appellanf  s  counsel  indeed  seems  to  admit  that  the  defendant  in  part  t^ 
sided  in  this  State,  but  urges  that,  as  the  State  of  Indiana  was  the  domicil  of 
his  origin,  and  he  had  not  remained  uninterruptedly  in  the  State  for  any  entire 
year  since  he  came  here  to  live,  he  had  not,  at  the  time  of  attachment,  acquired 
a  legal  residence  in  Louisiana  pursuant  to  the  Acts  of  1816  and  1818.  BuL  & 
Cur.  Dig.  286,  287. 

We  are  of  opinion  that  these  statutes,  if  still  in  force,  relate  to  the  acquisi- 
tion of  political  rights,  and  do  not  conflict  with  the  rule  of  natural  justice,  that 
a  person  who  actually  lives  in  this  State,  animo  manendi^  should  be  personally 
cited,  and  not  brought  into  court  by  attachment  on  an  allegation  that  he  residcis 
out  of  the  State. 

It  is  true  a  different  interpretation  was  given  to  the  Acts  of  1816  and  1818 
in  the  case  of  Boone  v.  Savage^  14  L.  169,  a  case  cited  with  approbation  in  the 
case  of  State  v.  Judge  of  Probates  of  Kew  Orleans,  2  Rob.  451. 

But  we  think  the  correct  construction  of  these  statutes  was  indicated  in  the 
later  case  of  Amis  v.  Bank  of  Louisiana^  9  Rob.  350,  where  they  were  spoken 
of  as  prescribing  the  conditions  on  which  a  political  domicil  in  this  State  was 
to  be  acquired. 

We  are  of  opinion  that  the  defendant  cannot  be  said  to  reside  out  of  the 
State  in  the  sense  of  the  Code  of  Practice,  because  he  has  occasionally  gone 
out  of  the  State,  for  temporary  purposes,  in  each  year  since  he  came  hither  to 
live.  He  does  not  "reside  out  of  the  State"  while  he  lives  in  it faeto  et animo 
manendi. 
Judgment  affirmed. 
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Nolan's  Heirs  v.  Louisa  Jane  Taylor  et  al.  ^*^H 


1h«  fee*  for  aenrloes  of  an  attorney  at  law,  although  he  has  acted  under  an  appointment  by  the 
court,  aa  tutor  ad  Ukm^  for  mlnort,  cannot  be  recoyered  In  a  proeeedtqf  ly  nd^.after  the  deter- 
mination of  the  litlf  aUon  In  which  he  has  been  emplc^yed. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  RoberUon,  J. 
R  G.  Beale^  for  appellant     A,  8.  Herron,  for  appellee. 

Merrick,  C.  J.  It  is  admitted  by  the  appellee^s  counsel,  that  the  statement 
of  iacts  contained  in  the  brief  of  the  counsel  for  the  appeMant  is  correct  We 
adopt  it     It  is  as  itfoHows : 

'*  John  yblun,  of  West  Baton  Rouge,  died  about  the  year  1862,  leaving  an 
estate  worth  about  three  hundred  thousand  dollars.^ 

*'  Said  Nblmn  left  no  forced  heirs.  His  fiiraily  consisted  of  his  wife  and  her 
two  children  by  a  former  husband.  Nolan  left  a  will  by  which  he  gave  to  his 
said  wife  and  her  two  children,  legacies  of  fifty  thousand  dollars  each ;  also, 
appointing  his  said  wife  sole  executrix  of  his  WJIL^' 

^*  Nblan^i  heirs  at  law,  who  were  his  two  brothers,  and  the  descendants  of 
his  deceased  brothers  and  sisters,  instituted  suit  to  set  aside  the  provisions  of 
said  will  by  which  said  legacies  were  giveo.  Mrs.  Nolan,  not  having  qualfied 
as  natural  tutrix  to  her  said  chil4ren  at  the  time  said  suit  was  instituted,  the 
plaintifife  prayed  that  a  tutor  ad  liUm  should  be  appointed  to  represent  said 
minors  in  said  suit  The  court  appointed  Ja/mes  M.  Elam,  tutor  ad  litem  to 
said  minors.  But  very  soon  aft«r  said  appointment  Mrs.  Nolan  qualified  as 
natural  tutrix,  and  the  court  then  appointed  J.  M.  Flam  under  tutor.  Mrs. 
Nolan,  as  soon  as  she  had  qualified,  employed  counsel  to  defend  the  interests 
of  her  children,  in  common  with  her  own,  and  excepted  to  the  appointment  of 
EUvm  as  tutor  ad  litem,  A  compromise  was  then  concluded  between  the  heirs 
of  Nolan  and  L.  J.  Taylor,  {Mrs.  Nolan,)  the  latter  acting  for  herself  and  for 
her  minor  children,  being  authorized  thereto  by  a  family  meeting/* 

^^By  said  compromise,  Mrs.  Nolan  agreed  to  take  for  herself  and  children 
eighty  thousand  dollars,  instead  of  one  hundred  and  fifty  thousand,  and  pay 
all  the  costs  of  the  suit,  and  also  to  resign  the  trust  of  executrix.'* 

^*  Soon  after  the  compromise  John  T.  Nolan  was  appointed  dative  testament- 
ary executor,  and  J.  M.  Elam  filed  in  the  court  a  motion  to  have  his  fee  as 
tutor  ad  litem  fixed,  which  motion  he  caused  to  be  served  on  Robert  G, 
BeaU:' 

'*  The  court  appointed  two  attorneys  as  experts,  to  examine  into  the  matter, 
and  report  as  to  what  Elam's  services  were  worth.  Said  experts  reported  that 
the  services  were  worth  three  thousand  dollars,  and  in  pursuance  thereto  the 
court  gave  judgvtent  to  that  amount  in  favor  of  Elam,  and  against  John  T. 
NoUn,  executor  of  Nolan's  will" 

''Before  rendering  the  above  judgment,  by  the  court,  E.  G.  Beale  filed  an 
exception  to  the  proceedings,  upon  the  following  grounds : 

1st  For  the  reason  that  there  was  no  litigation  pending  to  authorize  the  pro- 
ceeding by  rule. 

2d.  Appearer  has  not  been  cited  as  attorney  for  any  of  the  parties  to  show 
cause  why  the  fee  should  not  be  assessed. 
26 
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NoLAx  8d.  By  the  compromise  referred  to  in  the  said  motion,  Mn.  L,  J,  Taylor 

Tk-TM.        agreed  to  pay  whatever  amount  should  he  due  to  Elam, 

4th.  Appearer  was  not  and  is  not  counsel  for  Mr$.  Nolan  in  said  case,  hut 
was  counsel  for  the  opposite  party. 

5th.  There  has  been  no  default  taken  in  this  case.*' 

[Signed]  R.  G.  Beale. 

It  is  urged  by  the  appellant  in  this  court,  that  it  was  irregular  and  illegal  to 
proceed  by  rule  in  order  to  recover  the  attorneys  fees  against  the  estate,  and 
that  the  service  on  Robert  G.  Beale  was  an  insufficient  service,  because  he  was 
fiot  the  attorney  of  Mrs,  Nolan  and  her  children  but  was  the  attorney  for  John 
T.  Nolan  and  others,  Nolan's  heirs. 

It  is  further  urged,  th^t  the  claim  is  not  due  by  the  succession  but  by  the 
legatees  for  whom  the  services  were  rendered,  and  must  be  paid  by  them  out 
of  their  own  means. 

We  think  the  first  of  these  objections  w^lj  taken,  and  express  no  opinion 
upon  the  other,  which  involves  the  construction  of  the  ooi^promiie. 

The  fees  for  services  of  an  attorney  at  law,  although  he  has  acted  in  the  re- 
lation of  a  tutor  ad  litem,  under  an  appointn^ent  by  the  ^urt,  we  think  cannot 
be  reoovere4  in  ^  proceeding  by  rule  i^fter  the  (Jeterminftion  by  a  final  judg- 
ment of  the  litigation  in  which  he  has  been  ei^ployed.  It  comes  F^thin  the 
rule  laid  down  by  this  court  in  the  case  of  Thomas,  administrator,  v,  Bourgeat^ 
6  Rob.  487,  where  it  is  sskid,  that  "  The  right  to  proceed  by  rule  or  on  motion 
implies  the  pending  of  a  suit  between  the  parties,  and  is  confined  to  incidental 
,  matters  which  may  arise  in  the  progress  of  the  contestation,  except  in  certain 

cases  where  the  summary  proceeding  is  expressly  allowed  by  law."    S^  3  An. 
434 ;  C.  P.  170. 

Ty^e  know  of  no  law  providing  for  the  ^rial  of  the  demand  of  the  curator  ad 
litem,  for  his  fees,  after  final  judgment,  by  way  of  a  summary  proceeding. 
Perhaps,  under  the  present  law,  it  would  be  more  regular,  except  in  eoncurso^ 
to  commence  such  proceeding  by  petition  and  citation  in  all  cases.  See  Ad^ 
1855,  162,  §1. 

One  of  the  great  evils  complained  of  im4er  the  law  previous  to  the  Constitu- 
tion of  1845,  was  the  j^lowance  of  fees  to  attorneys  acting  as  curators,  &c,  on 
a  simple  motion.  To  prevent  this  abuse,  the  71st  Article  of  that  CQustitution 
was  adopted.  Under  that  Constitution,  the  Act  of  21st  March,  1850,  was 
passed,  which  provides,  *^  Tl^t  in  any  suit  or  proceedings  where  a  fee  or  com- 
pensation not  established  by  law  be  involved,  }t  shall  be  aljow^  to  either 
party  to  pray  for  a  trial  by  jury,  whether  sai4  fee  or  compens^.tion  be  claimed 
from  an  insolvent  estate  or  a  succession,  whet^^  by  way  of  opposition  or 
otherwise." 

This  statute  has  been  re§nacted  by  the  first  section  of  the  Apt  of  1855,  jui/st 
pited. 

Under  this  law,  which  allows  the  trjal  by  jury,  it  is  the  duty  of  the  courts  to 
prevent  the  recurrence  of  those  evils  which  were  incident  to  the  loose  manner 
in  which  compensation  was  allowed,  under  the  old  law,  to  attorneys  and  others. 

A  regular  suit  in  which  the  opposite  party  is  cited,  ai^d  has  an  opportunity 
of  being  heard  by  way  of  answer,  is  one  of  the  best  safeguards,  and  ought  not 
to  be  dispensed  with,  where  the  same  can  be  conveniently  resorted  to,  er«i 
faring  the  pendency  of  the  suit 

In  the  case  before  us,  however,  th^  judgn^ent  between  the  parties  to  the 
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original  suit  had  become  final  before  the  rule  was  taken,  and,  consequently,  Nolah 
there  was  no  suit  on  which  it  could  be  engrafted,  conceding  a  rule  to  be  a  tatlob. 
regular  mode  of  proceeding. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  aud  reversed,  and  that  said  rule  be  dis- 
charged as  in  case  of  a  non-suit,  the  plaintiff  in  the  rule  paying  the  costs  therein 
in  both  courts. 
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.    Daniel  Skarles  v.  James  J.  Costillo.  ^  ^ 

Actual  pooicMion  of  the  Un4  if  a  fact  Indlspentlble  t«  be  preyed  in  ordisr  to  iiuitain  the  peesesaory 

action.    G.  Pi  47. 
A  mere  cItU  or  legal  poweaston  le  insaflkcient,  nnleae  It  is  shoirn  to  bare  bben  precedbd  at  some 

time  by' a  natural  poMesaion' In  the  plaintiff'or  bia  authors. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Baton  Rouge,  Eob&rt- 
ioriy  J*.    J,  J.  £lurh,  for  plaintiff  and  appellee.     A.  M,  Dunn^  for  de- 
fendant. 

Spofford,  J.  The  defendant  appeals  from  a  judgment  against  him  ii^  a  pos- 
sessory action. 

The  plaintiff  offered  a  witness,  who  proved  that  the  land^  which  is  the' object 
of  the  action  has  been  lying  vacant  and  imoccupied  ever  since  the  plaintiff  pre- 
tends to  have  acquired  it,  up  to  the  time  of  the  alleged  disturbance  by  the  de- 
fendant. 

To  show  possession  as  owner,  the  plaintiff  offered  a  parish  tax  collector's 
deed  purporting  to  have  conveyed  this  land  to  him  on  the  4th  January,  1849,- 
it  being  sold  for  taxes  said  to  be  due  upon  it  by  Elihu  SenderBan'%  heirs,  faf 
the  year  1847 :  he  also  offered  the  Au^tor's  certificate  to  the  effect  that,  the 
property  in  question  was  assessed  in  the  name  of  the  heirs  of  Elihu  Eenderi&n^ 
for  th«r  year  1847,  and  that  since  1850  it  has  been  assessed  in  the  name  of  the' 
pUdntiff  Numerous  receipts  for  the*  payment  of  his  State  and  parish  taxes 
were  also  offered  by  the  plainti£^  and  there  he  rested  his  case. 

He  must  suffer  a  non-suit  There  is  no  evidence  that  he,  or  his  authors, 
ever  had  a  real  actual  possession  of  the  land,  a  fiiict  indispensible  to  be  proved 
in  order  to  sustain  this  possessory  action.  G.  P\  47;  Davis  v.  Dale,  2  An.  205. 
A  mere  civil  or  legal  possession  is  insufiScient^  unless  it  be  shown  to  have  been 
preceded  at  some  time  by  a  natural  possession  in  the  plaintiff  or  his  authors. 
BllU  V.  Prevost,  19  L.  251.  It  is  not  shoi^  that  Henders&n^s  heirs,  the  plain- 
tiff *s  authors,  ever  had  even  a  civil  possession,  and  it  is  shown  that  the  plaintiff^ 
himself  never  had  a  natural  possession.  The  payment  of  taxes  may  announce 
the  possessor's  intention  to  preserve  the  possession'  of  the  thing,  when  he  or 
his  predecessor  has  once  had  a  corporal  possession,  but  it  will  not  constitute  a 
corporal  possession.     G.  G.  8467. 

It  is,  therefore,  ordered,  that  the'judgment  of  the  District  Gourt  be  avoided 
and  reversed,  and  that  the  plaintiff  ^s  petition  be  dismissed  as  in  a  case  of  non- 
sikit,.  he  paying  oosts  in  both  courts.- 
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Blanche  E.   Bourgkat,   wife  of  A.  PLAucHfe,  v.  Constance  Dumoulin 

AND  Husband. 

a  donation  inisr  fjito*^  In  which  the  donor  malcea  a  resenratlon  in  favor  of  himself  of  an  annate 
■ufflclent  for  his  sulMistence  according  to  his  previoos  habits  and  condition  in  life,  is  not  a  donation 
*•  omnium  bonarum,''  prohibited  by  Article  1484  of  the  CivU  Code. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  R6bert$on,  J.  Tried 
by  a  Jury.  U,  B.  &  E.  Phillips  and  W,  K  Coohy,  for  plaintiff  and  ap- 
pellant    Louis  Janin  and  Pratosty  db  Farrar^  for  defendant 

Spoffokd,  J.  This  suit  was  brought  by  one  of  the  colkteral  heirs  of  Onil 
Bourgeatj  deceased^  to  annul  an  act  of  donation  inter  tivos,  made  by  said  Onil 
Bourgeat  to  the  defendant,  his  sister-in-law,  nearly  a  year  before  his  death. 
The  plaintiff  has  appealed  from  a  judgment  rendered  upon  the  yerdict  of  a 
jury  in  favor  of  the  defendant 

The  donation  is  formal  upon  its  face,  but  the  appellant  maintains  that  it  was 
absolutely  null,  because  it  was  a  donation  omnium  honorum,  prohibited  by  the 
Article  1484  of  the  Louisiana  Code:  **The  donation  int^  vivos  shall  in  no  case 
divest  the  donor  of  all  his  property  (d6pouiller  entidrement  le  donateur) ;  he 
must  reserve  to  himself  enough  for  subsistence ;  if  he  does  not  do  it,  ttie  dona- 
tion is  null  for  the  whole/' 

The  fiict  that  it  was  a  donation  omnium  honorum  is  denied  by  the  appellees. 
It  appears  that  some  household'  furniture,  s  horse,  a  watch,  &c.,  and  a  claim  to 
a  tract  of  land  in  St  Landry,  which  had  never  been  reduced  to  possession  by 
the  donor,  were  not  embraced  in  the  donation.  Moreover,  the  act  itself  makes 
the  following  reservation  in  favor  of  the  donor:  ^*La  pr6sente  donation  est  ainsi 
faite  k  la  charge  ci-aprds  expliqu^e  savoirr  que  la  demoiseUe  donataire  s'oblige 
par  ees  presents,  solennellement  et  fldelement,  de  donner  chaque  ann^e  au  sieui" 
donateur  une  somme  de  quatrc  cents  piastres  et  pendant  toute  sa  vie-  pour  le 
soutien  et  Tentretien  du  d!t  sieur  donateur  et  en  outre  a  cause  de  Tattachement 
et  de  Tamiti^  que  le  dit  sieur  donateur  porte  k  la  dite  demoiselle  dDnataire,  et 
parceque  telle  est  la  volont6  du  dit  sieur  donateur.'* 

It  is  in  proof  that  the  sum'  of  four  hundred  dbllars  annually  would  have  beea 
quite  sufficient  for  the  subsistence  of  the  donor,  according  to  his  previous  habits 
and  to  his  condition  in  life ;  that  he  was  passionately  addicted'  to  hunting,  and 
spent  much  of  his  time  in  the  woods ;  that  the  land  and  slaves  which  form  the 
subject  of  this  donation,  for  many  years  previous  thereto  had  failed  to  yield  him 
a  net  revenue  much  exceeding  the  sum  of  four  hundred  dollars,  and  sometimes 
not  so  much ;  and  that  he  could  live  more  comfortably  and  to  his  tastes  with  a 
fixed  income  of  this  sum,  and  w^ithout  the  cares  of  a  planter's  life;  than  by  re- 
taining the  propertj*^  with  its  precarious  and  fluctuating  revenues. 

But  it  is  contended  by  the  appellant  that  the  Article*  1484  contemplated  a 
reservation  of  property  in  kind,  and  that  this  annuity  or  charge  cannot  be  con- 
sidered as  property  in  the  sense  of  that  Article.  This  construction  would  be 
too  narrow;  it  is  not  even  borne  out  by  the  literal  terms  of  the  French  text;  it 
does  not  represent  the  fair  meaning  of  the  English  text 

By  a  donation  with  the  reserve  of  an  annuity  a  man  might  render  his  sub- 
sistence for  life  more  sure  and  ample  than  by  retaining  the  property  itself,  and 
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a  doiuitioii  under  sach  a  charge  is  not  prohibited,  as  is  the  donation  with  a      Boitmbat 
reserre  of  the  usufruct  to  the  donor.-    0.  G.  1520.  Docmouuh. 

Donations  inter  vita$  are  liable  to- be  revoked  or  dissolved  for  the  non-pcr- 
fonnance  of  the  conditions  ini|>06ed  on  the  donnee.     C.  C.  1546. 

"In  case  of  revocation  or  rescission  on  account  of  the  non-execution  of  the 
conditions,  the  property  shall  return  to  the  donor  free  from  all  encumbrances 
or  mortgages  created  by  the  donee;  and  the  donor  shall  lave,  against  any 
other  persons  possessing  the  immovable  property  given,  all  the  rights  that  he 
would  have  against  the  donee  himself^*     C.  C.  1555. 

"In  all  cases  in  which  the  donation  is  revoked  or  dissolved,  the  donee  is  not 
bound  to  restore  the  fruits  by  him  gathered*  previous  to  the  demand  for  the  re- 
vocation or  rescissioa  But  in  case  of  the  non-fulfilment  of  conditions  which 
the  donee  is  bound  to  fulfil,  if  it  be  proved  to  have  proceeded  from  his  fault,  he 
may  be  condemned  to  restore  the  fruits  by  him  received  since  his  neglect  to 
fulfil  the  conditions.''     C.  C.  1562. 

The  punctual  payment  of  the  annuity  is  thus  fuHy  guarded  by  law,  and  un- 
less it  be  paid,  all  the  property  donated  reverts  to  the  donor  unincumbered  by 
any  act  of  the  donee; 

The  annuity  thus  guarded  is  itself  a  property,  and  the  donor  rteerving  it  has 
not  stripped  himself  omnium  Jxmorum,  He  remains  his  own  master,  with  an 
income  to  spend  as  he  pleases. 

We  do  not  question  the  correctness  of  the  decision  of  the  case  of  Lagrange 
V.  Barre,  11  Rob.  802,  which  is  relied  upon  by  the  appellant  The  donor  there 
reserved  no  property,  nor  any  sum  of  money  to  be  paid  to  himself;  he  threw 
himself  upon  the  bounty  of  his  donee ;  he  reduced  himself  to  the  condition  of 
a  penniless  man,  dependant  for  food,  clothing,  medical  attendanoe,  and  the  other 
necessaries  of  life,  upon  the  promised  gratitude  of  the  person  to  whom  he  gave 
his  all;  the  very  imprudence  which  it  was  the  object  of  the  prohibitory  law  to 
remedy.  The  court  rightly  held  that  "the  law-maker  never  intended  that  on  a 
simple  stipulation  of  alimony  a  man  should  divest  himself  of  all  his  property 
by  donation  inter  vivoe,^^ 

The  only  question  then  must  be  one  of  &ct:-  was  the  sum  of  four  hundred 
dollars  a  year  enough  to  support  the  donor  in  his  condition  in  life?  The  jury 
found  that  it  was,  and  our  perusal  of  the  evidence  has  led  us  to  the  same  con- 
clusion. 

The  judgment  is,  thwefore,  affirmed. 


City  of  New  Orleans  v.  W.  North. 

Under  the  city  ordloADce  prorldlng  that  "  eyery  keeper  of  a  tranrient  theater,  circus,  menagerie,  or 
other  pnMtc  ezhlbttloD  or  ihoir,  shall  pay  In  advance  a  tax  of  ten  doUars  for  each  performance," 
Ac,  a  tax  cannot  be  levied  on  one  who  keepi  a  p&rmaneni  establlahment  for  an  exhibition  con- 
Bitting  of  natural  and  artificial  curiositieB,  for  admiMion  to  which  visitors  are  charged  a  certain 
price. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
F,  C.  Laville  d:  Morely  for  plainti£f.     Simons  dt  Feuner,  for  defendant  and 
appellant 
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Nbw  Obliaks  Merrick,  C.  J.  This  case  oonVBS  up  on  the  following  agreed  statement,  riz: 
NoBTH.  **It  is  admitted  that  the  defendant  has  kept,  as  charged  in  the  petition,  a  cer- 

tain exhibition,  consisting  of  natural  and  artificial  curiosities,  such  as  animals, 
fishes,  paintings,  cosmoramic  views,  &C.,  &c.,  on  St  Charles  street,  opposite  the 
St.  Charles  Hotel,  for  admission-  to  which  he  charged  each  visitor  the  sum  of 
twenty-five  cents,  and  that  th^  same  is  a  permanent  establishment,  and  that 
the  defendant  resides  in  the  city  of  New  Orleans,  and  that  no  performances  are 
exhibited  there  except  as  above  stated/* 

The  petition  charges  the  defendant  with  **  conducting  the  trade  or  profession 
of  exhibiting  a  museum  and  other  curiosities,  both  natural  and  artificial,  as  a 
show,  daily  and  nightly  each  day,"  and  claims  firom  the  defendant  three  hun- 
dred and  fifty  dollars  for  thirty-five  days*  exhibition  of  the  curiosities  of  said 
museum,  at  ten  dollars  per  day. 

There  is  also  a  demand  in  plaintifiTs  petition  for'  seventeen  dollars  and  fifty 
cents,  it  being  a  tax  of  five  per  cent  levied  under  an  ordinance  of  the  city  to 
pay  the  interest  on  the  bonds  due  the  Pontchartrain  Railroad  Company.  As 
this  tax  is  a  per  centage  upon  thfe'  tiMx  of  ten  dollars  per  day,  it  is  evident  that 
it  cannot  be  levied  unless  the  other  tax  is  rightfully  assessed. 

If  the  defendant  is  indebted*  to  the  city  at  all  it  is  in  virtue  either  of  the 
fourth  or  seventy-Jvnt  sections  of  the  **  ordinance  to  establish  an  uniform  rate 
of  taxes  and  license  on  professions,  callings,  and  other  busing  and  on  car- 
riages, hacks,  drays,  and  other  vehicles." 

Those  two  sections  provide  that  the  taxes  and>licenses  shall  be  fixed,  assess^ 
and  collected  at  the  following  rate,  viz: 

^^Sec.  4.  On  every  keeper' or  lessee  of  a  theater  or  amphitheater,  $300. 

*^Sec  71.  Every  keeper  of  a  transient  theater,  circus,  menagerie,  or  other 
public  exhibition  or  show,  shall;  pay,  in  advance,  a  tax  of  ten  dollars  for  each 
performance,  unless  the  same  takes  place  in  one  of  the  establishments  on  which 
the  annual  tax  has  been  paid;  and  every  violation  of  this  section  shall  be  pun- 
ished by  a  fine  of  twenty -five  dollars,  enforced^  by  imprisonment  as  the  law 
directs." 

The  question  presented  by  the  appeal  in-  this  case  is  whether  a  tax  has  been 
levied  upon  the  calling  of  the  defendant  by  either  of  these  sections. 

It  is  clear  that  the  defendant  is  not  the  keeper  of  a  theater  or  amphitheater, 
and  therefore  not  within  the  fourth  section  of  the  ordinance.  His  business  is 
not  of  that  kind  which  admits  of  a  convenient  exhibition  of  his  curiosities  at  a 
building  constructed  as  a  theater  or  amphitheater,  hence  the  ** performances" 
could  not  well  take  place  at  one  of  the  establishments  on  which  an  annual  tax 
has  been  paid,  unless  the  annual  tax  be  considered  as  the  ordinary  city  tax  fixed 
by  law,  which  is  paid  by  every  owner  of  real  estate.  Therefore,  if  the  defen- 
dant is  liable  to  a  tax  at  all,  he  is  liable  to  pay  for  his  '^  daily  and  nightly  exhi- 
bition each  day"  the  enormous  tax  of  $7,300  per  annuuL 

But  the  agreed  statement  of  facts  in  this  case  shows  that  the  defendant  is  a 
resident  of  New  Orleans,-  and  that  his  establishment  is  a  permanent  one.  The 
seventy-first  section  of  the  ordinance  has  reference  only  to  tran-sient  theaters, 
circuses,  menageries,  or  other  public  exhibitions  or  shows.  The  permanent 
occupation  of  the  defendant  is  therefore  not  provided  for  by  this  section,  and 
as  it  is  not  pretended  that  any  other  section  of  the  ordinance  has  made  provision 
for  the  levying  of  a  tax  upon  the  permanent  business  or  calling  of  the  defen- 
dant, it  must  be  held  to  be  a  caiu$  omiMus,  and  the  defendant  left  to  the  effect 
of  the  ordhiary  taxation  upoiv  property. 
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The  judgment  of  the  lower  court  condemning  the  defendant  to  pay  the  tax    Niw  Osliaxb 
must  be  reversed.  Nobth. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment appealed  from  be  avoided  and  reversed,  and  that  there  be  judgment  in 
Iftvor  of  the  defendant;  the  plaintiff  paying  costs  in  both  courts. 


Rosa  Hauibr,  f.  w.  c,  v.  V.  LeBlanc,  Jr.,  et  al. 

A  charge  of  limnlaUon  In  a  Jadfment  or  contract  wUI  be  controlled  by  an  acoompanylnf  arerment, 
that  oertain  epecifled  credits  irere  not  allowed,  which,  if  they  had  been  allowed,  would  still  have 
left  a  balance  doe  the  party  obtaining  the  Jadgment,  or  in  whose  fay  or  the  contract  was  made. 

Tbe  draft  sued  apon  being  an  instrument  smm  Mingprioi^  and  no  proof  aliunde  offered  of  its  date, 
the  only  date  which  oan  be  asrigned  to  it  is  that  of  its  protest. 

The  mortgage  and  seiaore  by  ezacntory  process  of  the  defendants  having  been  made  before  the  debt 
of  plaintiff  accrued,  the  latter  is  precluded,  by  Art.  1988  of  the  OtTil  Code,  firom  having  them  an* 
nuUed,  as  made  in  fraud  of  her  rights. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Bohertion,  J. 
J.  J,  Bur\  for  plaintiff  and  appellant     E,  R  EoiberUon  and  F.  R 
Brunot,  for  defendant 

BucHANAir,  J.  This  is  a  revocatory  action  instituted  by  a  free  colored 
woman,  as  bearer  of  an  acceptance  of  the  late  Villeneuve  LeBlanc^  Senior,  of 
a  draft  in  her  favor,  of  the  following  tenor : 

"Quest  Baton  Rouob,  80  Nownibre^  1849, 
$5583  92. 

Le  premier  novembre,  mil  huit  cent  cinquante  (1850)  veuillez  payer  k  mon 
ordre  et  au  Bureau  du  Recorder  de  cette  paroisse,  la  somme  de  cinq  mille  cinq 
cent  trente-trois  92-100  piastres,  valeur  re^ue,  que  vous  passerez  sur  le  compte 
de  votre  servante, 

Rosa  Mahibr." 
"  Mmuieur  ViUeneuve  LeBlane,  Quest  Biton  Rouge." 

Signed  across  the  &ce  "  V.  LeBlanc.'' 

Endorsed  in  blank  "  Rosa  Mahier." 

By  a  notarial  protest  filed  with  the  draft,  it  is  certified  that  the  same  was 
presented  on  the  4th  November,  1850,  to  the  drawee  for  payment ;  and  that 
the  drawee  replied  to  said  demand  that  he  had  no  funds  to  pay  the  same  or 
any  part  thereof 

The  object  of  this  suit  is  to  annul  and  set  aside  certain  judgments,  and  the 
seizure  and  sale  of  property  in  execution  thereof,  in  favor  of  the  defendants, 
children  of  VilleTieuve  LeBlanc,  Senior,  the  acceptor  of  the  above  described 
draft,  as  having  been  rendered  and  made  in  fraud  of  the  plaintiff,  as  creditor  of 
said  Villeneuw  LeBlathe,  Senior. 

The  petition  alleges  simulation  as  well  as  fraud  in  the  judgments  and  con- 
tracts complained  of  But  this  allegation  is  viewed  by  us  as  controlled  by  sub- 
sequent allegations  in  plaintiff  ^s  petition,  to  the  effect  that  Villeneuve  LeBlane 
had  not  been  allowed  certain  credits  in  his  accounts  with  his  children,  which 
credits  are  specifically  set  forth,  and  which,  if  allowed,  would  still  have  left  a 
balance  due  his  children  by  him. 

To  this  action  the  defendants  have  pleaded,  as  peremptory  exceptions : 
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Hahibb  ist  The  plaintiff  has  no  right  to  sue  to  annul  an  obligation  or  contract  made 

LbBl'axc.       before  her  debt  accrued. 

2d.  This  being  a  revocatory  action,  is  barred  by  the  prescription  of  one 
year. 

The  defendants  also  pleaded,  by  way  of  answer,  in  case  their  exceptions 
should  be  overruled,  that  the  acceptance  and  draft  held  by  plaintiff  was  a  dis- 
guised donation  to  a  concubine,  made  to  evade  the  law,  and  without  any  legal 
consideration. 

The  case  was  tried  upon  the  exceptions,  which  were  maintained  by  the  Dis- 
trict Court,  and  the  suit  dismissed.     The  plaintiff  has  appealed. 

Upon  the  first  exception :  the  draft  held  by  plaintiff  purports  to  be  dated  the 
30th  November,  1849 ;  but,  being  a  writing  sous  seing  privS  it  has,  per  m,  no 
date  as  against  third  persons.  The  acceptance  of  the  draft  bears  no  date,  and 
for  the  determination  of  the  antiquity  of  the  claim  of  plaintiff^  as  compared  with 
the  contracts  and  judgments  which  she  seeks  to  annul,  the  only  dat^  which  can 
be  assigned  to  that  claim  is  the  date  of  the  protest,  to  wit:  the  4th  November, 
1850  ;  for  no  other  proof  has  been  adduced  of  the  existence  of  the  draft,  or  of 
of  any  other  legal  consideration  for  the  same,  at  a  previous  date  to  that  protest 

On  the  other  hand,  the  defendants  are  proved  to  have  held  mortgages  granted 
them  by  three  several  authentic  acts,  dated  the  27th  February,  1850,  for  balance 
of  account  acknowledged  to  be  due  them,  severally,  by  Villeneuve  LeBlanc, 
senior,  as  their  natural  tutor ;  on  which  mortgages  importing  confession  of 
judgment,  three  several  writs  of  seizure  and  sale  were  regulary  issued  on  the 
16th  September,  1850  ;  and  after  demand  of  payment  made  of  the  debtor  on 
the  30th  October,  1850,  the  property  mortgaged  was  duly  advertised,  and  was 
sold  by  the  Sheriff  on  the  7th  December,  1850,  to  the  defendants,  as  the  last 
and  highest  bidders.  This  statement  of  facts  shows  that  the  mortgages  and 
the  seizures  by  executory  process  of  the  defendants  were  made  before  the  time 
the  draft  of  plaintiff  accrued,  and,  consequently,  under  Article  1988  of  the 
Civil  Code,  cannot  be  annulled  at  the  suit  of  plaintiff,  as  made  in  fraud  of  her 
rights.     12  L.  R  201 ;  17  L.  R  353. 

Our  opinion  upon  the  first  exception  renders  it  unnecessary  to  examine  the 
plea  of  prescription. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 


J.  L.  Dklee  V,  Sandel  &  Hardee,  Administrators. 

The  assignor  of  a  claims  being  bound  to  warrant  the  existence  of  the  debt  assigned,  is  not  a  competent 

witness  to  prove  the  debt,  without  a  previous  release,  and  cannot  establish  such  release  by  his  own 

testimony. 
The  usual  and  proper  course  is,  for  the  release  to  be  tendered  to  the  witness  before  he  ts  sworn  in 

the  cause ;  and  when  the  testimony  Is  taken  under  commission,  to  insert  It  in  the  return,  with  the 

Commissioner's  certificate  that  it  was  so  tendered. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
J.  R  Bowman^  for  plaintiff  and  appellant     Muse  A  Ha/rd^e^  for  de- 
fendant 

Buchanan,  J.     This  is  a  claim  against  the  succession  of  Wade  K  Oauldsfi, 
brought  by  an  assignee  and  attempted  to  be  proved  up  by  the  testimony  of  the 
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assignor,  John  Jeter,  The  defendant  excepts  to  this  witness,  on  the  ground 
that  he  is  hound  in  law  to  warrant  the  existence  of  the  deht  assigned.  This 
objection  ought  to  have  been  sustained,  Jeter  was  clearly  incompetent  without 
a  release,  and  there  is  no  release  in  the  record.  He  was  examined  under  a 
commission,  and  in  answer  to  the  fourth  interrogatory  propounded  to  him  by 
plaintiff  he  says,  ^*  I  am  in  no  manner  whatever  bound  as  warrantor  or  other- 
wise on  said  account  I  have  a  written  lease  signed  by  John  8.  Delee^  some- 
where among  my  papers,  releasing  me  from  all  responsibility  on  account  of 
this  claim.  But  I  cannot  now  lay  my  hand  on  it"  This  will  not  suffice.  The 
plaintiff  ought  to  have  put  on  record  a  release  of  the  liability  of  this  witness 
over  to  him,  in  such  a  shape  that  it  would  have  appeared  beyond  the  possibility 
of  being  afterwards  contradicted  by  him,  plaintiff  that  this  witness  when  he 
gave  his  testimony,  was  free  from  the  risk  of  loss  by  the  result  of  the  suit  As 
it  is,  we  have  nothing  emanating  from  the  plaintiflf.  We  have  merely  the  say 
so  of  the  witness,  that  he  has  been  released  And  the  obliviousness  of  this  wit- 
ness, upon  the  natural  facts  upon  which  he  was  examined,  as  for  instance : 
the  particulars  of  the  settlement  between  himself  and  Gaulden,  and  of  the  con- 
sideration of  the  transfer  by  himself  to  plaintiff  of  the  claim  now  in  suit,  is  not 
calculated  to  inspire  us  with  confidence  in  the  accuracy  of  the  witness's  recol- 
lection of  the  release  which,  he  tells  us,  is  somewhere  among  hie  jjapers^  but 
which  he  does  not  take  the  trouble  to  hunt  up  and  produce.  The  usual  and 
r^ular  course  is,  for  the  release  to  be  tendered  to  the  witness  before  he  is 
sworn  in  the  cause  ;  and  that  the  release  be  inserted  in  the  return  to  thv 
commission  with  the  certificate  of  the  Commissioner  that  it  was  so  ten- 
dered 

Anothea^  witness  has  been  examined,  also  under  a  commission,  to  prove  the 
pretended  settlement  between  GauUlen  and  Jeter^  on  which  this  suit  is  founded 
But  the  evidence  of  this  witness  {Dyer)  is  inconsistent  with  the  allegations  of 
the  petition,  for  the  petition  alleges  that,  some  time  in  the  year  1849,  Oauldtn 
became  indebted  to  Jeter  ^4n  a  settlement  had  between  the  parties,,  in  the  sum 
of  eight  hundred  dollars  besides  the  sum^  of  two  hundred  and  eighteen  dollars 
and  forty  cents,  omitted  in  mid  settlement  by  the  said  Jeter  and  Oaulden/^ 
The  witness  Dyer  states,  ^*I  was  present  when  the  settlement  was  made, 
and  assisted  the  parties  in  making  it,  and  the  balance  due  to  John  Jeter  by 
Wade  H.  Oaulden  was  one  thousand  and  eighteen  dollars  and  forty  cents,  and 
teas  agreed  to  hy  both  the  partiesy  This  is  obviously  not  the  settlement  de- 
clared upon  in  the  petition:  At  all  events,  the  rejection  of  Jeter's  testimony 
leaves  the  plaintiff's  case  supported  by  one  witness  alone,  which  would  be 
insufficient  to  entitle  him  to  a  judgment,  the  amount  demanded  being  over 
five  hundred  dollars. 

Turning,  to  the  evidence  of  defendants,  we  find  that,  while  the  testimony  of 
plaintiff  relates  entirely  to  a  verbal  acknowledgment  of  indebtedness  by  the 
deceased,  Gaulden,  (/the  date  of  which  acknowledgment  is  fixed  by  the  amend- 
ed petition  at  the  5th  March,  1849,)  defendants  have  produced  the  following 
document  signed  by  Jeter ^  of  that  same  date : 

"  Kellartown,  March  6th,  1849. 

This  is  to  certify,  that  I  have  this  day  made  a  full  and  final  settlement  with* 
Wade  H.  Gaulden,  which  is  in  full  of  all  and  every  demand  up  to  this  date. 

John  Jeter." 

27 
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DiLu  There  is  a  bill  of  exceptions  taken  by  plaintiff  to  the  admission  of  this  docu- 

SxaoKLu       ment  in  evidence ;  but  it  was  clearly  admissible  under  the  plea  of  payment,  in 
the  answer. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  there  be  judgment  for  defendant,  with  costs  in  both 
courts. 
Merbick,  C.  J.,  was  recused  in  this  cause. 


Gabriel  LoubiI^re  v.  Octave  LeBlanc  et  a1. 

The  acceptance  of  a  succession  may  l>e  establtshed  against  an  heir  by  proof  of  payment  of  its  debts 
by  blm.  He  may  however  rebut  the  legal  presumption  arising  from  such  proof,  by  showing  that  If 
was  done  under  protestation  or  with  other  motives  and  intentions  than  that  of  accepting. 

Where  the  heirs  have  formed  a  partnership,  acts  done  In  the  partnership  name,  which  would  Imply 
an  acceptance  of  the  succession,  are  presumed  to  be  concurred  in  by  all,  and  will  bind  them  all  in 
the  absence  of  contrary  proof. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  RoberUon^  J. 
8.  P.  Greeces^  for  plaintiff  and  appellant.     E,  TT.  Robertson^  for  defen- 
dants. 

Merrick,  C.  J.  This  suit  is  brought  against  the  defendants  to  charge  them, 
as  heirs  of  their  father  Villeneuve  Le Blanc,  St,  with  a  debt  of  $729  89,  and 
interest,  due  upon  a  promissory  note  given  by  the  deceased. 

The  defendants  are  interested  as  partners  in  the  plantation  and  slaves  which 
belonged  to  the  deceased,  and  which  they  caused,  to  be  sold  during  his  life  time, 
it  seems,  to  satisfy  a  large  sum  of  money  due  them  by  him,  their  said  father, 
as  tutor. 

On  the  trial  in  the  lower  court,  in  order  to  prove  the  acceptance  of  the  defen- 
dants as  heirs  purely  and  simply,  the  plaintiff  offered  to  prove  by  witnesses 
that  the  defendants  had  paid  certain  debts  of  the  deceased ;  but  it  turning  out, 
on  an  examination  of  the  witnesses,  that  the  debts  were  paid  by  the  partner- 
ship Villemuve  LeBlunc,  Jr,  &  Co.,  it  was  objected  by  defendants'  counsel 
that  the  testimony  was  inadmissible  to  charge  the  heirs  in  their  individual  capa- 
cities. This  objection  being  sustained  by  the  court,  the  plaintiff  excepted,  and 
judgment  having  been  rendered  in  favor  of  the  defendants,  he  has  appealed. 

It  is  not  doubtful  that  the  heir  may  testify  his  acceptance  of  a  succession  by 
the  payment  of  debts  as  well  as  other  acts.  The  principle  is  recognized  in  Ar- 
ticle 995  of  the  Civil  Code.     It  is  as  follows : 

"  An  act  of  piety  or  humanity  towards  one's  relations  is  not  considered  as 
an  acceptance ;  it  is  not,  therefore,  an  acceptance  to  take  care  of  the  burial  of 
the  deceased,  or  to  pay  the  funeral  expenses  even  without  protestation." 

The  principle  implied  by  this  Article  has  its  origin  in  the  Roman  law. 

"  Cum  debitum  paternum  te  exsolvisse  alleges :  proportion e  hereditaria  agno- 
visse  te  hereditatem  defuncti  non  ambigitur.  Code  L.  VI,  T:  30,  Const  2 ; 
Ibid.  L.  Ill,  T.  28,  §  1,  Const  8. 

But,  as  the  heir  may  have  other  motives  in  paying  the  debts  of  the  deceased, 
Ihan  those  of  accepting  the  succession,  he  may  rebut  the  presumption  arising 
fi«»m  the  payment  of  debts,  by  showing  that  it  was  done  under  a  protestation 
or  with  other  motives  and  intentions.  See  8  N.  S.  556,  557,  Flower  v.  O^Can- 
ner. 
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The  testimony  offered  was  not  the  less  admissible,  because  the  receipt  was  LoijBiiBi 
taken  in  the  name  of  the  firm.  It  should  have  been  received,  leaving  to  the  LiBlavo. 
heirs  who  did  not  join  in  the  payment,  the  right  to  show  that  it  was  done  with- 
out their  knowledge  or  approbation.  For  it  is  clear  that  the  acceptance  of  a 
succession  can  be  as  effectually  brought  about  by  the  joint  act  of  all  the  heirs 
as  by  the  separate  act  of  each ;  and  where  the  heirs  have  formed  a  partnership 
and  do  an  act  in  their  partnership  name  as  heirs,  they  must  all  be  presumed  to 
have  concurred  in  it,  and  if  the  contrary  be  pretended,  they  should  be  left  to 
rebut  the  presumption  by  showing  the  real  facts  under  which  such  payment 
was  made.  As  the  furniture  and  other  movables  in  the  possession  of  the  de- 
fendants appear  to  have  been  claimed  by  the  heirs  prior  to  the  death  of  their 
ancestor,  the  testimony  now  in%he  record  is  insufficient  to  charge  them  as  heirs 
on  that  account ;  for  it  appears  they  claimed  it  under  another  title  than  that  of 
heirs.  But,  as  we  shall  remand  the  case  on  account  of  the  rejection  of  testi- 
mony, we  shall  leave  the  whole  case  open. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  cause  be  re- 
manded to  the  lower  court  for  a  new  trial,  with  instructions  to  the  court  to 
receive  the  testimony  offered  to  prove  the  payment  of  the  debts  of  the  deceased 
by  the  defendants,  although  it  shall  appear  that  such  payments  were  made  in 
their  partnership  name ;  and  it  is  further  ordered,  that  the  defendants  pay  the 
^costs  of  the  appeal 


E.  Hf:BKRT  •et  al.  dl  J,  C.  Woods, 

nalntilRr  claim  to  574  88-100  arp&tu  of  land  was  conflrmed  by  Act  of  Congresfl  of  28th  February^ 
1828.  He  claimed  674  6$-100  acrea^  And  in  1S49  his  claim  4ras  surveyed  as  containing  this  latter 
qoantity,  and  the  survey  approved.  Ifeld:  That  the  plaintiffs'  title  to  the  whole  574  68-100  acre* 
would  no  doubt  be  good  against  third  persons,  and  against  any  one  not  claiming  under  the  United 
States  Government ;  but  that  It  is  not  so  as  against  a  purchaser  from  the  Government,  whose 
patent  most  prevail  against  a  mere  suneey  without  title. 

APPEAL  from  the  District  Court  of  West  Bato|  Rouge,  Robertson,  J.    Tried 
by  a  Jury.     David  iV.  Barrow,  for  plaintiffs  and  appellants.    J.  B.  Elam, 
for  defendant 

Merrick,  C.  J.  This  suit  is  brought  to  recover  of  the  defendant  a  small 
tract  of  land.  The  controversy  grows  out  of  a  conflict  in  the  boundaries  of  the 
respective  tracts  of  land  claimed  by  the  plaintiffs  and  defendants. 

The  original  grant  through  which  the  plaintiffs  claim  by  mesne  conveyances 
was  reported  to  Congress,  January  6th,  1821,  in  these  words : 

"Class  THixa 
^•No.  104.     *    *    *    * 

"e/bAw  Baptist  Hebert  claims  a  tract  of  land  situated  in  the  parish  of  West 
Baton  Rouge,  containing  five  hundred  and  seventy-four  arpens  and  sixty-five- 
hundredths,  fronting  on  the  Mississippi,  and  bounded  on  the  upper  side  by 
lands  of  Alexis  Hebert,  and  on  the  lower  side  by  lands  of  Charles  Hebert, 

"  The  claimant  proves  uninterrupted  possession  and  cultivation  ever  since  the 
year  1792." 
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H4i*»  This  claim  so  reported  was  confirmed  by  the  Act  of  Congress  approved  28th 

Woods.        February,  1823.     8  vol.  Statutes  at  Large,  p.  T27. 

In  the  applications  to  the  different  Boards  of  Commissioners,  as  well  as  in 
the  accompanying  survey,  the  claim  was  for  574  63-100  acres  instead  of  ar- 
pents. 

The  tract  of  land  does  not  appear  to  have  been  finally  surveyed  until  1849, 
when  it  was  surveyed  as  containing  575  81-100  acres,  and  the  survey  approved 
by  the  Surveyor  General. 

By  this  .survey,  the  tract  of  land  extends  in  the  rear  diagonally  into  town- 
ship 8,  Range  11  East,  and  cuts  off  28  acres  from  the  East  half  of  the  SouUi- 
East  quarter  of  section  23  in  said  township,  the  land  claimed  by  the  defendant 

Now,  if  plaintiffs*  claim  Ls  limited  to  574  et-100  arpents,  it  will  not  inter- 
fere with  the  land  claimed  by  defendant 

The  defendant  claims  title  to  the  said  East  half  of  section  23,  in  township  8, 
range  11  East^  in  virtue  of  the  Receiver's  receipt,  dated  14th  November,  1842, 
and  a  patent  issued  in  May,  1843. 

The  question  is  thus  presented :  which  of  these  titles  must  prevail  ? 

The  plaintiff  contends  that  the  Act  of  Congress  was  but  the  recognition  of 
a  pre-existing  right,  and  that  the  courts  can  go  behind  the  confirmation,  in  or- 
der to  ascertain  the  true  boundaries  and  quantity  of  land  contained  in  claiin^nts^ 
grant  or  claim. 

The  plaintiffs  either  claim  under  the  Act  of  Congress  or  under  sonM  prior 
valid  grant  from  the  French  or  Spanish  authorities.  If  the  latter,  it  should 
have  been  produced,  and  the  Act  of  Congress  would  not  have  been  necessary. 
But  the  plaintiffs  pro4uce  no  such  title.  It  is  clear,  therefore,  that  their  tjtle 
depends  upon  the  Act  of  Congress.  When  we  examine  the  Act,  we  find  that 
pjaintiffs*  author  claimed  574  63-100  acres,  and  that  Congress  granted  him  574 
63-100  arpents,  and  the  United  States  Surveyor,  in  making  the  survey,  set  off 
to  plaintiffs  576 .81  acres,  including  28  acres  of  the  land  claimed  by  the  defen- 
4ant  under  his  purchase  and  patent 
*  The  plain tifis*  title  to  the  whole  574  63-100  acres  would  no  doubt  be  good 

.against  third  persons  and  against  any  one  not  claiming  under  the  United  States 
Government  But  as  between  the  defendant's  pate^it  and  the  claim  of  the 
pjaintiflfe  fof  ajl  contained  in  the  tract  covered  by  the  patent,  (which  still  leaves 
the  plaintiffs  their  574  63-100  arpents,)  it  is  evident  there  is  a  patent  for  title 
on  one  side  ^nd  on  the  othe^nly  a  survey  without  title. 

The  patent  must  prevail.  But  it  is  suggested  that  the  entry  of  the  half 
quarter  section  has  been  cancelled.  If  tbis  be  so,  it  should  have  been  made  to 
appear  by  proof  in  the  record.  It  is  further  said,  that  the  survey  made  by  the 
United  States  Deputy  Surveyor  shows  no  conflict  between  the  plaintiffs'  tract 
of  land  and  the  East  half  of  the  South-East  quarter  of  section  23  in  township 
6,  range  11  East,  as  shown  by  the  Parish  Surveyor. 

We  think  the  plaintiffs  are  precluded  from  questioning  the  conflict  in  the 
boundary,  after  admitting  on  the  trial  that  *^  there  was  no  dispute  about  the 
loetLS  in  quo  of  the  property  in  dispute."  The  plat  furnished  by  the  Parish 
Surveyor  is  the  only  one  showing  the  relative  positions  of  the  tracts,  and  the 
admission  must  be  considered  as  having  reference  to  the  plat  Moreover,  it  is 
not  pretended  that  the  defendant  has  cut  any  woo<}  or  trespassed  beyond  the 
boundaries  of  his  half  quarter  section. 

Judgment  affirmed. 
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J.  P.  Heiss  v.  Denis  Cronan. 

'Wberofhe  true  agrMment  behreen  the  parties  in  relatton  to  the  transfer  of  real  estate,  can  only  be 
arrlTed  at  by  eonsulUng  parol  evidence  which  la  inadmissible,  a  UUe  cannot  be  established. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
A.  K  Ogden  &  Stamhury,  for  plaintiff  and  appellant     0.  B,  Duncan, 
for  defendant 

Spofford,  J.  The  plaintiff  sues  to  be  recognized  as  co-proprietor  with  the 
defendant  to  the  extent  of  an  undivided  half  interest  in  a  tract  of  land  pur- 
chased, in  the  name  of  the  defendant,  at  a  syndic's  sale. 

The  petition  alleges  that  the  original  purchase  was  made  in  the  name  of 
Oronan,  for  the  joint  interest  of  Cronan  and  the  plaintiff^  but  that  the  former 
fraudulently  witholds  the  property  and  claims  the  whole. 

Parol  evidence  was  offered  to  prove  the  verbal  acknowledgments  of  Cronan, 
that  the  fiujts  are  as  alleged.  The  testimony  was  properly  rejected.  C.  C. 
2265,  2256,  2415.  The  allegation  of  fraudulently  denying  the  original  bargain, 
does  not  take  the  case  out  of  the  rule,  for  a  verbal  agreement  of  this  sort,  touch- 
ing immovable  property,  is  only  capable  of  being  enforced  at  law  when  the 
party  to  be  charged  confesses  it  on  oath  and  actual  delivery  has  been  made. 
Every  refusal  to  carry  out  an  oral  agreement  for  the  conveyance  of  land,  might 
in  one  sense  be  charged  to  be  fraudulent,  and  thus  the  rule  would  be  made  nu- 
gatory. 

But  the  plaintiff  further  relies  upon  an  unsigned  draft  of  a  power  of  attorney 
in  the  handwriting  of  Cronan,  empowering  the  latter,  as  agent  of  the  plaintiff^ 
to  represent  him  in  any  suit  at  law  which  might  be  brought  against  any  in- 
terest he  might  have  in  the  tract  of  land  bought  by  Cronan  at  the  syndic's 
sale.  This  ^cument  was  never  executed  by  the  plaintiff,  nor  accepted  by  the 
defendant  At  the  time  it  was  written,  there  may  have  been  negotiations  be- 
tween the  parties  as  to  an  interest  which  were  never  consummated.  It  is  not 
an  admission  in  writing  by  the  defendant,  that  the  plaintiff  was  owner  of  an 
undivided  moiety  of  the  land  the  title  to  which  was  adjudicated  to  Cronan 
alone ;  nor  can  this  unfinished  and  indefinite  instrument  be  eked  out  by  parol. 

Finally,  the  plaintiff  relies  upon  the  fact,  that  in  a  former  suit  prosecuted  in 
the  name  of  Cronan  alone,  {Eeiu  being  in  no  manner  a  party,)  against  the 
syndic  and  the  succession  of  John  McDonogh,  to  clear  the  title  to  the  land  in 
question  from  a  pretended  claim  of  the  McDonogh  estate,  the  counsel  of  Cro- 
nan offered  as  a  part  of  his  evidence,  a  projet  of  an  act  of  sale  of  the  land  in 
dispute  purporting  to  be  from  the  syndic,  "  to  Denis  Cronan  and  John  P, 
ffnn,  the  said  John  P,  Heias  being  herein  represented  by  the  said  Denis  Cro- 
nan:' 

The  act  was  not  dated  nor  signed  by  a  notary,  or  any  one  else. 

If  this  projet  had  been  offered  in  a  suit  to  which  Uem  was  a  party,  or  in 
which  there  was  any  issue  as  to  their  respective  interests  in  the  land,  it  would 
have  constituted  an  admission  sufiBcient  to  estop  the  defendant  Cronan  from 
denying  that  JJd&M  was  jointly  interested  in  the  land  with  himself.  The  au- 
thority cited  by  the  appellant  from  5  An.  22,  Denton  v.  Irwin,  would  then  have 
been  applicable. 
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Hns  But  there  is  no  judicial  admission  in  the  former  suit,  that  Ileiss  was  equally 

Crokak.  interested  in  the  purchase,  Cronan  claimed  the  whole  tract,  conducting  the 
suit  in  his  own  name.  The  adjudication  was  to  Cronan  alone,  and  the  ad- 
judication was  the  title ;  after  the  adjudication  and  before  the  formal  act  of  sale 
was  passed,  there  might  have  been  a  negotiation  between  Cronan  and  HeUs 
to  give  the  latter  an  interest  in  the  purchase,  and  a  projet  of  an  act  might  have 
been  drawn  up  with  that  view,  which  was  afterwards  abandoned.  The  projet 
although  offered  in  evidence  by  Cronan,  under  these  cbcumstances,  does  not 
prove  the  land  was  sold  at  the  syndic's  sale  to  Cronan  &  Jleiss,  and  cannot  prove 
that  they  ever  were  co-proprietors  thereof  unless  it  is  supplied  by  parol 
proo(  which,  as  we  have  already  stated,  is  inadmissible. 

It  is  proper  to  remark  that  there  seems  to  have  been  some  mistake  also  in 
offering  this  projet ;  for  the  notes  of  evidence  in  the  former  suit,  also  relied 
upon  by  the  plaintiff  in  the  suit,  speak  only  of  a  projet  of  sale  to  D.  Cronan^ 
not  to  Cronan  and  Heiss,  and  it  appears  in  this  case  that  such  a  projet  was 
drawn. 

The  true  agreement  of  the  parties  can  only  be  arrived  at  by  consulting  parol 
evidence,  which  we  are  not  permitted  to  do. 

Judgment  affirmed. 
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Dalzirb  Lacour  r.  John  P.  Watson. 


Plaintiff  and  defendant  had  acquired  their  estates  from  one  common  proprietor,  the  sale  to  the  for- 

mer  was  of  the  most  ancient  date  and  was  not  a  sale  per  averaUmmn — the  lower  boundary  of 

18    2lil  plaintiff's  tract  was  fixed  after  the  date  of  the  sale  to  plaintiff.    IHpld  :  That  in  an  action  of  boun- 

^^'  dary  preference  should  be  given  to  him  whose  title  was  of  the  most  ancient  date,  unless  an  adverse 

possession  had  produced  a  difference  in  the  situation  of  the  parties.    C.  C,  Art.  MS. 
Although  the  limits  had  been  fixed,  as  there  was  no  adverse  possession  to  defeat  the  plaintiff's  right 
by  prescription,  any  errors  in  the  operation  of  fixing  the  limits  could  be  corrected  in  a  court  of 
Justice. 
There  was  error  in  condemning  the  plaintiff  to  pay  any  of  the  costs  of  suit.    The  costs  produced  by 
the  call  in  warranty  should  be  borne  by  the  defendant. 

APPEAL  from  the  District  Court  of  Pointe  Couple,  Robertson,  Judge  of  the 
Sixth  District,  presiding.  A.  Provosty,  for  plaintiff.  George  S.  Sawyer 
and  W,  H.  Cooley,  for  defendant  and  appellant. 

VooRHiES,  J.  This  is  an  action  of  boundary.  The  parties  derive  their  titles 
from  the  same  author,  Francois  Vincent  Bonis.  The  plaintiff  in  her  petition 
alleges  that  her  purchase  was  made  previous  to  the  defendant's,  and  prays  that 
a  survey  be  made  of  the  premises,  that  she  be  adjudged  to  be  the  proprietor  of 
five  arpents  front  from  Zacharie  Ronore's  boundary,  as  established  on  the  6th 
of  November,  1846 ;  that  the  boundary  between  their  respective  tracts  be  es- 
tablished in  conformity  with  said  survey  and  their  titles,  and  that  she  be  put 
la  possession  of  the  part  of  her  land  now  occupied  and  held  by  the  defendant* 

The  defendant  pleads  a  general  denial,  and  specially  that,  at  the  time  of  his 
purchase  from  Bonis,  on  the  5th  of  June,  1847,  the  plaintiff's  land  had  been 
measured  and  surveyed  and  her  lower  boundary  established,  and  that  she  took 
possession  in  accordance  with  said  boundary  with  reference  to  which  he  pur- 
chased ;  that  Bonis  sold  four  arpents  front  of  his  concession  to  A,  Ledonx  <& 
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Co,  and  two  arpents  front,  immediately  above  the  plaintiff's  land,  to  Zn4!liarie        Laooto 
Honore ;  and  that  if  there  is  any  error  in  the  measurement  of  the  plaintiff's       WAnmr. 
tract,  such  error  proceeded  from  the  measurement  or  division  of  the  two  tracts. 
The  defendant  cited  his  vendor  in  warranty,  and  the  latter  obtained  an  order 
making  his  different  vendees  parties  to  the  suit  for  the  purpose  of  establishing 
their  respective  limits. 

The  court  below  decreed  the  boundary  between  the  plaintiff  and  defendant 
to  be  fijced  in  accordance  with  a  survey  made  under  its  order,  giving  to  the 
plaintiff  five  arpents  front,  measured  by  a  perpendicular  line  from  Zaekarie 
ffonarffs  lower  boundary,  and  decreed  the  costs  of  suit  to  be  equally  borne 
by  the  plaintiff  and  defendant ;  and  the  latter  appealed. 

The  plaintiff  has  filed  an  answer,  praying  for  an  amendment  of  the  judg- 
ment in  her  &vor,  by  extending  her  lower  boundary,  in  order  to  meet  the  calls 
of  the  two  tracts  above  previously  conveyed  by  her  vendor,  and  by  condemn- 
ing the  defendant  to  pay  all  the  costs. 

The  proceedings  in  relation  to  the  call  in  warranty,  &c.,  producing  a  large 
amount  of  costs,  as  we  infer  from  the  record,  have  not  been  noticed  in  the 
judgment  of  the  court  below.  We  do  not  think  they  were  sanctioned  by  law ; 
and  the  defendant  was  consequently  bound  for  the  costs  arising  therefirom.  See 
the  case  of  Duplesns  v.  Lastrapes,  11  R  461. 

The  record  shows  that  Francois  Vincent  Bonis  was  the  owner  of  a  large 
tract  of  land  fronting  on  the  Raccourci  bay,  in  the  parish  of  Pointe  Couple, 
which  he  sold  in  separate  portions  to  different  persons  ;  the  first,  containing 
four  arpents  front  from  the  upper  limit,  to  A.  Ledoux  &  Co. ;  the  second,  con- 
taining two  arpents  front,  to  Zacharit  Honare  ;  the  third,  containing  five  ar- 
pents front,  to  the  plaintiff;  and  the  fourth,  containing  ten  arpents  front,  to 
the  defendant — ^all  contiguous  to  each  other.  The  plaintiff^s  tract  is  described 
in  the  conveyance  to  her  as  being  bounded  above  by  Zacharie  Jlorwr^s  tract, 
and  below  by  the  land  of  the  vendor,  B&uiSy  and  the  defendant's  tract,  in  the 
deed  to  him,^  as  being  bounded  above  by  the  plaintiff^s  tract 

The  Civil  Code,  Art  843,  declares :  "If  the  parties  claim  under  simple  acts 
of  sale,  or  other  acts  which  can  transfer  property,  without  being  supported  by 
any  anterior  concessions,  and  if  they,  or  the  persons  from  whom  they  acquired 
their  estates,  have  acquired  them  from  one  common  proprietor,  the  preference 
shall  be  given  to  him  whose  title  is  of  the  most  ancient  date,  unless  an  adverse 
possession  has  produced  a  difference  in  the  situation  of  the  parties." 

The  right  of  the  plaintiff  to  the  five  arpents  front,  as  set  apart  to  her  in  fix- 
ing her  lower  boundary,  appears  to  us  to  be  perfectly  clear  under  this  Article. 
There  is  nothing  to  show  that  an  adverse  possession  has  produced  a  difference 
in  her  situation,  so  as  to  defeat  her  right  by  prescription.  The  sale  to  her  was 
clearly  not  a  sale  per  arersionem  ;  the  land  was  not  sold  by  specific  boundaries, 
the  lower  boundary  being  fixed  after  the  date  of  the  sale.  By  the  effect  of  the 
sale,  the  plaintiff  and  her  vendor  became  proprietors  of  contiguous  estates, 
giving  rise  to  the  action  of  boundary.  The  limits  were  fixed,  but  the  parties 
did  not  lose  thereby  their  right  of  resorting  to  a  court  of  justice  to  rectify  any 
errors  which  may  have  been  committed  in  the  operation.  C.  C,  Articles  821, 
835,  849. 

ITie  doctrine  of  estoppels  pressed  on  our  consideration  by  the  appellant,  we 
think  is  inapplicable  in  the  present  case  ;  for  the  date  of  the  plaintiff's  alleged 
acquiescence  in  the  fixing  of  her  lower  boundary,  as  directed  by  her  vendor, 
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Laoodr       it  is  not  shown  that  such  acquiescence  was  given  in  presence  of  the  defendant ; 
Watbos.       nor  is  it  shown  that  the  plaintiff  ever  made  any  representations  to  him  pre- 
vious to  his  purchase  in  relation  to  said  boundary. 

We  think  the  Judge  a  quo  erred  in  condemning  the  plaintiff  to  pay  any  of 
the  costs  of  suit     See  the  case  of  Andrews  v.  Knar^  10  An.  604. 

There  was  no  error  in  fixing  the  plaintifiTs  boundary  according  to  the  prayer 
of  the  plaintiff's  petition. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  amended  in  &vor  of  the  plaintiff  and  appellee,  by  condemning  the  defendant 
and  appellant  to  pay  all  the  costs  of  suit  in  the  court  below;  and,  so  amended, 
that  the  same  be  affirmed,  with  costs. 


Succession  of  Hknrt  Flower — On  the   Opposition  of  the  Bank  of 

Louisiana. 

Ad  Inscription  of  ft  mortgafe  which  It  not  renewed  until  after  an  Intenral  of  ten  year*,  oeaaea  to  hare 

effect  against  any  third  person  baring  an  an  adverse  interest. 
The  subsequent  reinscription  only  gives  it  effect  from  the  date  of  such  reinscriptlon. 
Prescription  against  the  creditors  of  an  insolvent  Is  suspended  by  a  surrender  of  his  property,  but 

the  same  principle  is  not  applicable  to  successions  whether  solvent  or  insolvent. 
The  right  of  a  mortgage  creditor  is  lost  by  the  failure  to  reinscribe  within  ten  years,  although  beft»r« 

the  ten  years  had  expired  the  mortgagor  had  died. 

APPEAL  from  the  District  Court  of  West  Feliciana,  £atUff\  J. 
U,  B.  A  E.  Phillips^  for  administrator.     Hudson  and  Brewer  <t  Collins^ 
for  opponent  and  appellant 

Lea,  J.  The  Bank  of  Louisiana  obtained  a  judgment  against  Henry  Flowery 
which  was  duly  recorded  in  the  mortgage  office  on  the  9th  of  June,  1831.  It 
was  reinscribed  in  August,  1840,  and  again  rcinscribed  on  the  10th  of  Febru- 
ary, 1854.  An  interval  of  more  than  ten  years  elapsed  between  the  first  and 
second  reinscription.     Flower  died  previous  to  the  year  1840. 

It  is  contended  on  behalf  of  the  appellant,  that  this  judicial  mortgage  is  in 
full  force.  Firsty  because  no  reinscription  is  necessary ;  and,  second^  that  if 
necessary  the  reinscription  in  1854  had  the  effect  to  revive  the  mortgage  as 
against  the  other  creditors. 

We  cannot  give  our  assent  to  either  of  those  propositions.  It  is  unnecessary 
to  discuss  the  policy  of  the  law,  at  least  for  the  purpose  of  interpretation,  when 
its  provisions  are  absolute. 

Prescription  runs  against  a  vacant  estate  even  though  no  curator  may  have 
been  appointed.  C.  C.  8492.  Prescription  runs  against  all  persons  unless 
they  are  included  in  some  exception  established  by  law.  C.  C.  8487.  An  in- 
scription of  a  mortgage  which  is  not  renewed  until  after  an  interval  of  ten  years, 
ceases  to  have  effect  against  any  third  person  having  an  adverse  interest  A 
subsequent  reinscription  could  give  it  effect  only  from  the  date  of  such  rein- 
scription.    2  An.  100. 

It  is  urged  that  the  rights  of  all  mortgage  creditors  are  fixed  by  the  death  of 
an  insolvent  debtor  ;  that  all  judicial  proceedings  being  stayed  by  the  death 
of  the  debtor,  prescription  ceases  to  run  against  mortgage  creditors,  and  their 
rights  remain  unalterably  fixed  until  the  estate  is  disposed  of  according  to  law. 


Flowsb. 
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This  argument  is  alike  incorrect  in  its  premises  and  in  its  conclusion.  Judicial 
proceedings  are  not  necessarily  stayed  against  the  estate  of  an  insolvent  deb- 
tor, and  there  is  nothing  peculiar  in  this  case  which  prevented  the  opponent 
finom  preserving  her  rank  as  a  mortgage  creditor  by  a  timely  reinscription.  See 
8  An.  714;  12  Rob.  507. 

On  the  second  point,  the  provisions  of  the  Code  are  clear  and  explicit  *^  If 
a  succession  which  is  administered  by  a  curator  or  beneficiary  heir  is  not  suf- 
ficient to  satisfy  the  creditors,  an  inscription  made  by  one  of  them  afUr  it  is 
opened^  shall  have  no  effect  against  the  others."  C.  C.  3827.  The  opponent's 
right  as  a  mortgage  creditor  having  been  lost  by  a  failure  to  reinscribe  within 
ten  years,  could  not  be  reinstated  by  an  untimely  reinscription.  No  new  right 
could  be  created  by  such  a  proceeding.  The  statutory  provision  of  the  Code 
quoted  above,  must,  in  our  opinion,  control  the  rights  of  parties  in  this  case ; 
and  however  strong  the  analogy  between  the  administration  of  an  insolvent 
succession,  and  that  of  property  surrendered  by  an  insolvent  debtor,  we  are 
not  at  liberty  to  overlook  the  absolute  provisions  of  the  Code  for  the  purpose 
of  preserving  a  supposed  uniformity  in  such  cases. 

Prescription  against  the  creditors  of  an  insolvent  is  suspended  by  a  surren- 
der of  property.  The  property  ceded  is  supposed  to  be  given  in  pledge  by  the 
debtor  to  his  creditors,  and  while  that  pledge  continues,  it  is  considered  a  stand- 
ing acknowledgment  of  the  debt  Whether  this  theory  is  well  founded  or  not, 
as  respects  an  insolvent  debtor,  it  evidently  can  have  no  application  to  succes- 
sions whether  solvent  or  insolvent 

We  think  the  judgment  should  be  aflSrmed. 

Judgment  affirmed. 


Frbdbbigk  Arbour  v.  J.  A.  Nettles  et  al. 

Aiale  of  ft  prefimption  right  acquired  under  the  Act  of  Oongress  of  1841,  made  prior  to  the  issuing 
of  a  patent,  ie  null  and  Toid. 

The  disttnctton  between  atraniferof  the  right  of  preemption  and  a  traniferof  the  occupancy  and 
Improrement  upon  which  the  right  of  preemption  b  bated,  commented  on,  and  declared  not  appli- 
cable to  this  case. 

APPEAL  fipom  the  District  Court  of  East  Baton  Rouge,  Eohertsoii,  J. 
ill.  G.  Beale,  for  plaintiff  and  appellant     A,  M.  Bunny  for  defendants. 

Buchanan,  J.  This  is  a  suit  upon  three  notes,  amounting  to  twelve  hun- 
dred dollars,  given  for  the  price  of  a  preemption  right  and  Register's  certificate 
thereto,  of  a  tract  of  public  land  containing  one  hundred  and  forty-seven  and 
sixty-eight  one-hundreths  acres,  and  all  the  improvements  thereon.  In  the  act 
of  sale,  dated  April  dd,  1854,  it  was  covenanted  that  the  vendor  should  con- 
tinue in  the  uninterrupted  possession  of  the  tract  of  land  until  the  1st  of  Jan- 
uary, 1855. 

The  defence  to  the  action  rests  upon  two  grounds : 

1st  That  the  payee  of  the  notes  sued  on  (the  vendor  of  the  preemption 

right,  &c)  violated  his  covenant,  by  moving  from  and  vacating  the  premises 

sold,  before  the  1st  of  January,  1855  ;  in  consequence  of  which  abandonment, 

the  dwelling  house,  the  only  improvement  of  any  value,  was  neglected  and 

28 
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Arbour        was  consumed  by  fire ;  and  by  such  remoyal  the  said  vendor  lost  all  right  of 
NsTTLKs.       preemption  as  an  actual  settler,  in  and  to  the  land  described  in  the  act  of  sale. 

2d.  That  the  Act  of  Congress  conferring  the  right  of  preemption  upon  ac- 
tual settlers  on  the  public  lands,  forbids  the  settler  to  sell  or  transfer,  or  assign 
the  right  of  preemption,  and  declares  all  such  transfers  null  and  void. 

The  Act  of  Congress  of  1841,  chapter  16,  entitled  an  Act  to  appropriate  the 
proceeds  of  the  sales  of  the  public  lands  and  to  grant  preemption  rights,  sec- 
tion 12,  declares :  "  That  prior  to  any  entries  being  made  under  and  by  virtue 
of  the  provisions  of  this  Act,  proof  of  the  settlement  and  improvement  thereby 
required,  shall  be  made  to  the  satisfaction  of  the  Register  and  Receiver  of  the 
land  district  in  which  such  lands  may  lie,  agreeably  to  such  rules  as  shall  be 
prescribed  by  the  Secretary  of  the  Treasury,  who  shall  each  be  entitled  to  re- 
ceive fifty  cents  from  each  applicant,  for  his  services  to  be  rendered  as  aforesaid; 
and  all  assignments  and  transfers  of  the  right  hereby  secured,  prior  to  the  is- 
suing of  the  patent,  shall  be  null  and  void." 

The  contract  which  was  the  cause  or  consideration  of  the  notes  sued  upon, 
is  upon  its  face  unlawful,  so  far  as  it  imports  a  sale  of  a  preemption  right  to 
public  land,  and  of  a  Register's  certificate  of  such  right.  An  obligation  with 
an  unlawful  cause,  can  have  no  effect.  Civil  Code,  Art.  1887.  The  vendor, 
Eames,  might  himself  have  treated  the  sale  as  a  nullity.  Foirier  v.  White,  2 
An.  934, 

But  the  counsel  of  plaintiff  contends  that  the  sale  of  ths  improtem^nts  on 
the  land  is  not  liable  to  that  objection,  and  constitutes  a  valid  consideration  for 
the  notes. 

It  was  held  by  our  predecessors  in  the  case  of  Jenkins  v.  Oihson,  8  An.  208 ; 
Wood  V.  LyU,  4  An.  146  ;  Hollan  v.  Snupp,  4  An.  619 ;  Price  v.  Curran^  6 
An.  68G  ;  Norman  v.  Ellis,  6  An.  694 ;  and  Bryan  v.  Glass,  6  An.  740— that 
the  sale  of  improvements  on  the  public  lands  of  the  United  States  was  a  valid 
consideration  of  a  note,  provided  both  the  vendor  and  the  vendee  were  in  a 
situation  to  claim  the  right  of  preemption  under,  the  Act  of  Congress.  And 
in  the  case  of  PriM  v.  Curran,  the  court  established  a  presumption,  in  the  ab- 
sence of  contrary  proof,  that  the  contracting  parties  possessed  the  conditions 
required  by  the  statute  for  preemptors.  Perhaps,  after  so  many  decisions,  this 
doctrine  of  the  transferability  of  the  actual  occupancy  and  improvement  of  the 
public  domain,  with  a  view  to  its  subsequent  acquisition  by  preemption,  must 
be  viewed  as  too  firmly  settled  to  be  disturbed ;  although,  if  it  were  a  new 
question,  we  should  hesitate  much  before  adopting  it,  in  the  face  of  the  very 
plain  and  positive  enactment  confining  the  right  of  preemption  to  the  identical 
party  who  has  made  the  improvement  The  tenth  section  of  the  Act  already 
quoted,  declares: 

"  That  from  and  after  the  passage  of  this  Act,  every  person  being  the  head 
of  a  family,  or  widow,  or  single  man  over  the  age  of  twenty-one  years,  and  be- 
ing a  citizen  of  the  United  States,  or  having  filed  his  declaration  to  become  a 
citizen,  as  required  by  the  naturalization  laws,  who,  since  the  first  day  of  June, 
A.  D.  1840,  has  made  or  shall  hereafter  make  a  settlement  in  person  on  the 
public  lands  to  which  the  Indian  title  had  been  at  the  time  of  such  settlement 
extinguished,  and  which  has  been,  or  shall  have  been,  surveyed  prior  thereto, 
and  who  shall  inhabit  and  improve  the  same,  and  who  has  or  shall  errect  a 
dwelling  thereon,  shall  be,  and  is  hereby,  authorized  to  enter  with  the  Register 
of  the  land  district  in  which  such  land  may  lie,  by  legal  subdivisions,  any 
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number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter  section  of        Arbour 
land,  to  include  the  residence  of  such  claimant,  upon  paying  to  the  United       Nrttlrs. 
States  the  minimum  price  of  said  land,  subject,  however,  to  the  following  limi- 
tations and  exceptions,*'  &c 

The  distinction  between  a  transfer  of  the  right  of  preemption  and  a  trans- 
fer of  the  occupancy  and  improvemement  upon  which  the  right  of  preemption 
is  based,  is  in  fact  not  at  all  obvious.  But  accepting  the  doctrine,  such  as  our 
predecessors  have  handed  it  down  to  us,  it  is  clearly  not  applicable  to  the 
present  case.  For  here  we  have  not  a  sale  of  the  improvement  alone,  but  a 
sale  of  the  preemption  right  and  the  improvement  And  the  reason  given  in 
Bryan  v.  GUjm^  namely,  *'*■  that  the  court  had  reason  to  believe  defendant  in- 
tended to  purchase  the  right  of  occupancy,  with  a  view  to  acquire  the  land  by 
preemption,  upon  his  own  possession,''  cannot  apply  here ;  for  Fames  sells, 
along  with  the  right  of  preemption  and  the  improvement,  *^  the  certificate  of 
the  Register"  that  he  had  made  the  proof  required  by  the  twelfth  -section  of 
the  Act  of  Congress^  and  *^  delivers  the  certificate  and  plat  of  said  land  to  the 
purchaser."  Again,  there  is  one  price  (twelve  hundred  dollars)  given  for 
the  preemption  right,  the  certificate  and  the  improvement,  collectively ;  and 
the  Taine  of  the  improvement  is  proved  to  have  been  trifling  in  proportion  to 
the  whole  price  stipulated  in  the  act  of  sale.  In  all  the  cases  cited  above,  the 
sale  was  a  sale  of  the  improvements  alone.  Lastly,  the  proof  sustains  the  al- 
legation of  the  answer,  that  the  vendor  abandoned  the  land  in  violation  of  his 
agreement  contained  in  the  act  of  sale,  in  August  1854,  and  that  the  house,  the 
only  improvement  of  value,  worth  firom  a  hundred  to  a  hundred  and  fifty  dol- 
laxH,  was  consumed  by  fire  in  November  or  December,  1854 ;  at  which  time  the 
vendor  ought,  by  his  contract,  to  have  been  occupying  it  So  &r,  then,  as  the 
improvements  were  concerned,  there  was  an  entire  failure  of  consideration,  by 
the  fault  of  the  vendor. 

Judgment  affirmed,  with  costs. 


Wm.  Gil  v.  Williams  &  Davis. 

A  contract  stipulatiiig  a  compensation  for  services  to  be  rendered  In  procuring  an  Act  to  be  passed 
1^  the  Legislature  for  the  relief  of  the  party  promising  to  pay  therefor,  is  contra  bonos  moretj 
and  cannot  be  enforced,  eren  although  no  improper  means  are  alleged  or  shown  to  have  been  re- 
■orted  to  by  the  agent  in  obtaining  the  passage  of  the  Act. 

In  a  case  of  this  kind,  which  is  an  exception  to  the  general  rule,  the  party  himself  will  be  permitted 
to  allege  that  the  contract  was  contrary  to  good  morals. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Robertson,  J. 
J.  J.  Buri,  for  plaintiff  and  appellent    J.  M.  McCutchean  and  Coxe  & 
BreauXf  for  defendants. 

Spoffobd,  J.  One  Wtn,  K  William$  having  been  convicted  of  importing 
slaves  into  the  State  in  violation  of  the  first  section  of  the  statute  of  the  29th 
January,  1817,  the  slaves  were  judicially  declared  forfeited  to  the  State  by  virtue 
of  the  statute.  See  the  Stats  v.  Williams^  7  Rob.  252,  where  a  report  of  the 
fiu^  may  be  found. 
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Ga.  Subsequently  one  Thomas  JV!  Lacis  executed  the  following  obligation,  which 

WnxiAMs.       is  the  basis  of  the  present  suit: 

"$1500.  Baton  Rouge,  March  13th,  1850. 

**For  value  received,  I  promise  to  pay  to  A,  M.  Dtmn^  Win.  Gil  and  J.  C. 
Patterson  the  sum  of  fifteen  hundred  dollars,  on  condition  that  the  State  of 
Louisiana  shall  pay  indemnity  for  a  certain  lot  of  slaves,  which  were  seized  by 
this  State  as  the  property  of  William  H.  WilliafM,  indemnity  for  which  is  now 
claimed  by  Thomas  K  Dams  and  William  H.  Williams,^^ 

(Signed)  Thomas  N.  Davis." 

The  plaintiff  has  appealed  from  a  judgment  dismissing  his  claim  for  five  hun- 
dred dollars  on  this  agreement 

There  are  various  defences,  but  as  we  concur  in  the  opinion  of  the  District 
Judge  that  the  obligation  sued  upon  was  founded  on  an  illicit  cause,  we  shall 
only  notice  that  feature  of  the  case. 

The  plaintiff  alleges  that  the  consideration  of  the  contract  was  his  profes- 
sional services  as  a  lawyer,  in  presenting  and  prosecuting  the  claim  of  said 
Davis  and  Williams  before  the  Legislature  of  Louisiana,  and  that  he  diligently 
and  effectually  served  until  the  condition  of  the  obligation  was  fulfilled,  and 
the  indemnity  granted  by  the  Legislature.  In  proof  of  his  having  complied 
with  his  part  of  the  contract,  the  petitioner  offered  in  evidence  "An  Act  for  the 
relief  of  William  K  Williams^'  approved  March  18th,  1852,  (Sess.  Acts,  186) 
and  another  Act  with  the  same  title,  approved  Jan.  28d,  1856,  (Sess  Acts,  3). 
He  also  offered  a  witness  who  testified  that  the  plaintiff  was  active  in  circulating 
documents  relative  to  the  application  of  Williams  among  the  members  of  the 
Legislature.  The  Acts  offered  in  evidence  both  state  upon  their  &ce  that  they 
are  "acts  of  clemency"  to  Williams.  They  were  so  styled  because  they  re- 
lieved him  fix)m  some  of  the  effects  of  a  forfeiture  legally  and  justly  incurred 
under  the  laws  of  the  State. 

Here,  then,  we  have  the  case  of  a  man,  with  no  claim  in  law,  petitioning  the 
Legislature  for  a  special  Act  of  pecuniary  bounty  to  himself,  and  contracting 
to  pay  a  lawyer  a  specific  sum  of  money  only  upon  the  condition  that  the 
lawyer  succeeds  in  inducing  the  Legislature  to  grant  the  bounty.  If  the  scheme 
fails,  the  lawyer  is  to  get  nothing,  no  matter  how  great  his  labor ;  if  it  succeeds, 
he  is,  in  effect,  to  partake  of  the  bounty. 

If  it  were  consistent  with  law,  public  order  and  good  morals  for  men  to  make 
such  contracts  as  this,  we  would  be  caUed  on  to  inquire  further  into  the  history 
of  this  novel  cause;  but  we  are  stopped  at  the  threshold  by  a  conviction  that 
law,  public  order  and  good  morals  strike  all  such  contracts  with  nullity.  C.  C. 
1887,  1889. 

These  bargains,  to  profit  jointly  by  what  can  be  procured  from  the  legislative 
generosity  at  the  public  expense,  have  a  direct  tendency  to  seduce  legislators 
from  the  line  of  their  duty,  and  to  foster  that  system  of  special  and  exceptional 
legislation  which  is  a  marked  vice  of  the  times. 

We  believe  it  has  been  uniformly  held  that  a  contract  for  a  contingent  com- 
pensation for  obtaining  an  Act  of  the  Legislature  is  void  by  the  policy  of  the 
law.  It  is  not  necessary  that  improper  influences  should  have  been  used  in  a 
particular  case  to  affect  such  a  contract  with  nullity.  The  law  looks  to  the 
general  tendency  of  things ;  it  opposes  the  beginnings  of  evil ;  it  shuts  the  door 
against  temptation  by  sweeping  rules,  which  admit  of  no  evasion. 

The  plaintiff  in  this  case  cannot  recover,  not  because  he  has  resorted  to  bad 
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meuis  in  order  to  procure  the  passage  of  laws  in  which  he  had  a  direct  pecu-         ^^ 


niary  interest,  for  of  this  there  is  no  proof  and  no  imputation,  but  because  he 
has  made  a  contingent  contract,  which,  if  enforced  in  this  case,  might  open  the 
door  to  a  practice  of  corruption  and  to  the  use  of  sinister  influences. 

Upon  the  general  subject  we  may  refer  to  the  cases  of  Fuller  t.  Dame,  18 
Pick.  470;  BdUfield  v.  Gulden^  7  Watts,  152;  Clippenger  v.  Hephaugh,  5 
Watts  and  Serg.,  816;  Wood  v.  MeCcmn,  6  Dana,  866;  Eunt  v.  Testy  8  Ala. 
719 ;  CammoMMalth  y.  Oallaghany  2  Virginia  Cases,  460 ;  all  cited  in  the  re- 
cent case  of  Manhall  v.  Baltimore  and  Ohio  Railroad  Company ,  16  Howard, 
814. 

The  propriety  of  the  rule  which  turns  a  suitor  upon  such  a  contract  out  of 
court  is  thus  forcibly  yindicated  by  the  Supreme  Court  of  the  United  States  in 
the  case  just  referred  to:  *^ Bribes,  in  the  shape  of  high  contingent  compensa- 
tion, must  necessarily  lead  to  the  use  of  improper  means  and  the  exercise  of 
undue  influence.  Their  necessary  consequence  is  the  demoralization  of  the 
agent  who  coyenants  for  them;  he  is  soon  brought  to  belieye  that  any  means 
which  will  produce  so  beneficial  a  result  to  himself  are  *  proper  means,*  and 
that  a  share  of  these  profits  may  haye  the  same  efiect  of  quickening  the  per- 
oqytions  and  warming  the  zeal  of  influential  or  careless  members  in  fkyor  of  his 
bill  The  use  of  such  means  and  such  agents  will  haye  the  effect  to  subject 
the  State  goyemmants  to  the  combined  capital  of  wealthy  corporations,  and 
produce  uniyersal  corruption,  commencing  with  the  representatiye  and  ending 
with  the  elector.  Speculators  in  legislation,  public  and  priyate — a  compact 
corps  of  yenal  solicitors,  yending  their  secret  influences — ^will  infest  the  capital, 
of  the  Union,  and  of  eyery  State,  till  corruption  shall  become  the  normal  con- 
dition of  the  body  politic,  and  it  will  be  saidi^f  us  as  of  Rome,  ^omne  RomM 

The  defendants  can  eyen  be  heard  to  plead,  as  they  have  done,  that  a  con- 
tract into  which  they  haye  voluntarily  entered  is  contra  bonos  mores;  for  the 
authorities  make  this  an  exception  to  the  general  rule  nemo  allegans  suam  tur- 
pitndinem  est  audiendus^  an  exception  founded  upon  the  necessity  of  the  case, 
and  the  paramount  interest  of  the  public. 

But  in  this  instance  the  infirmity  which  taints  the  alleged  obligation  is  patent 
upon  the  record,  and  it  would  have  been  the  duty  of  the  court,  even  had  no 
such  exception  been^  pleaded,  to  notice  ex  officio  and  to  discountenance  any  at- 
tempt to  enforce,  by  the  authority  of  justice,  a  contract  which  is  reprobated  by 
morality  and  law. 

Judgment  affirmed. 


WiuuaB. 


S.  M.  De  MfiRyiLLE  et  al.  v,  YiLLENBcrvE  Le Blanc,  Jr.,  &  Co. 

Where  arorionB  Interest  was  ttlpalated  before  the  passage  of  the  Act  of  80th  March,  1866,  **  relatlYe 
to  the  rate  of  Interest,"  but  paid  since  the  promulgation  of  that  kd—Sdd :  That  the  whole  of  the 
Interest  paid  coold  be  recoirered  back  under  the  second  section  of  the  Act  of  February  19th^  1844. 

The  contract  rdatlve  to  Interest  was  Toid  at  the  time  it  was  entered  into,  and  it  remained  unaffected 
by  the  snbseqaent  law  In  ezistenoe  when  the  payment  was  made. 

APPEAL  fk-om  the  District  Court  of  West  Baton  Rouge,  Boh&rtson^  J. 
Seymour  &  McHatton^  for  plaintifife  and  appellants.    David  K  Barrow, 
for  defendant 
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Spoffobd,  J.  The  only  question  presented  by  the  appellants  is,  whether 
usurious  interest,  stipulated  before  the  passage  of  the  Act  of  March  20th,  1856, 
**  relative  to  the  rate  of  interest,'^  (Session  Acts,  p.  180,)  but  paid  since  the 
promulgation  of  that  Act,  can  be  recovered  back  under  the  second  section  of 
the  Act  of  February  19th,  1844.  (Session  Acts,  p.  16.)  They  contend  that  the 
payment  having  been  made  under  the  new  law  is  only  void  for  the  excess  above 
the  legal  rate,  and  that  the  whole  interest  paid  is  not  therefore  recoverable. 

As  a  general  rule,  laws  prescribe  only  for  the  future.  The  Act  of  March 
20th,  1856,  is  no  exception  to  the  rule,  but,  with  a  caution  that  was  perhaps 
unnecessary,  it  declares  upon  its  &ce  that  the  validity  or  obligation  of  any 
contract  entered  into  before  the  going  into  operation  of  this  Act  shall  be  unaf- 
fected by  it 

The  whole  contract  relative  to  interest,  at  the  time  it  was  entered  into  be- 
tween these  parties,  was  void,  it  being  in  contravention  of  a  prohibitory  law. 
And  an  action  was  given  to  recover  back  the  amount  paid  under  the  contract, 
if  demanded  within  twelve  months  after  the  payment  No  vitality  was  im- 
parted to  the  void  contract  by  the  Act  of  March  20th,  1856 ;  nor  did  the  lat- 
ter Act  take  away  the  right  of  action  given  by  the  former  law  as  to  payments 
which  might  thereafter  be  made  under  contracts  prohibited  by  the  Act  of  1844, 
and  entered  into  while  it  was  in  force. 

The  payment  did  not  constitute  a  new  contract,  as  contended  for  by  the  ap- 
pellants ;  it  was  simply  an  attempt  to  execute  the  old  one. 

Judgment  affirmed. 
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Succession  of  Johk  McLban. 

The  executor  hai  the  right,  whether  teiUn  be  given  to  him  in  the  will  or  not,  to  cause  sufficient  pro- 
perty of  the  estate  to  be  sold  to  pay  the  debts,  unless  the  heirs  furnish  him  with  money. 

He  represents  the  succession  Ailly  when  be  applies  to  the  court  fbr  an  order  for  that  purpose. 

The  widow  has  a  a  rested  interest  In  the  community  property  after  the  death  of  her  husband,  hot 
her  acceptance  of  the  community  will  no  more  take  the  administration  out  of  the  hands  of  tba 
executor  or  administrator  of  her  husband's  estate  than  would  a  like  acceptance  on  the  part  of  the 
heir. 

The  administration  of  the  succession  of  the  deceased  husband  InvolTes  with  It  the  administration  of 
the  community,  and  the  executor  or  administrator  may  rightfiiUy  cause  the  community  property 
to  be  sold  for  the  purpose  of  paying  the  debts  of  the  succession. 

The  purchaser  at  a  sale  thus  ordere<l,  acquires  all  the  interest  which  the  widow  in  community  could 
hare  had  in  the  property. 

APPEAL  from  a  judgment  on  a  rule  taken  by  John  ThompsoTi^  testamentary 
executor,  on  Patrick  Halpin, — Second  District  Court  of  New  Orleans, 
Morgan,  J.  F.  ffayfies^  for  plaintiff.  Thomas  Gilmore,  for  defendant  and  ap- 
pellant 

Merrick,  C.  J.  John  McLean^  whose  domicil  was  in  this  city,  died  last  year, 
leaving  a  will,  which  was  admitted  to  probate.  He  bequeathed  one-third  of 
his  estate  to  his  wife,  who  is  now  in  Scotland  on  account  of  her  health,  and 
two-thu^  to  John  Thompson, 

The  inventory  amounted  to  $7,745.  There  being  debts  due  by  the  deceased 
amounting  to  $8,845  52,  the  executor  under  the  will  applied  for  the  sale  of 
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tiro  lots  of  ground  situated  in  the  First  District  of  New  Orleans,  which  were    ^'^^J^***  **' 
encumhered  with  a  mortgage  of  $1,500.     They  were  the  least  valuable  belong- 
ing to  the  succession. 

The  petition,  which  alleges  that  the  sale  of  the  property  was  necesEary  to 
pay  debts,  was  submitted  to  the  attorney  for  absent  heirs,  who  made  no  objec- 
tion to  the  same.  The  sale  was  ordered,  and  at  the  probate  sale  the  lots  were 
adjudicated  to  Fatriek  ffalpin  for  $2,725.  The  property  sold  belonged  to  the 
community  existing  between  the  deceased  and  his  wife,  and  the  debts,  to  pay 
which  the  sale  was  made,  were  als(^  community. 

The  purchaser  having  refused  to  comply  with  the  terms  of  sale,  the  executor 
took  a  rule  upon  him  to  show  cause  why  he  should  not  comply,  which  being 
made  absolute,  he  has  appealed. 

He  resists  the  rule  on  the  ground  that,  by  the  death  of  the  husband,  the  part- 
nership which  existed  between  the  husband  and  wife  was  dissolved,  and  the  sur- 
viving spouse  became  the  absolute  owner  of  one-half  of  the  property  sold ;  that 
the  deceased,  if  he  had  survived  the  wife,  could  not  have  sold  her  interest;  that 
the  testamentary  executor,  who  is  but  the  mandatary  of  the  deceased,  cannot 
pretend  to  exercise  any  greater  right  over  the  share  of  the  surviving  wife,  and 
that  the  decree  of  the  court  ordering  the  sale  will  not  protect  the  purchaser 
against  the  action  of  the  wife  or  her  heirs. 

The  passage  of  the  Act  of  1887  (page  96)  has  strengthened  as  well  as  con- 
tinued the  powers  of  the  testamentary  executor,  who  represents^the^succession 
of  the  deceased,  so  fiu*  as  it  concerns  the  collections  of  money,  the  sales  of  pro- 
perty, and  the  payment  of  debts,  as  well  as  legacies,  as  fuUy  as  administrators 
or  curators  of  vacant  estates.  0.  C.  1661,  1663.  And  now,  by  the  sixth  sec- 
tion of  the  Act  approved  12th  March,  1855,  it  is  provided  that  the  represents- 
tives  of  successions  (viz:  executors,  administrators  and  curators)  shall  have  the 
right  to  cause  sales  of  the  property  administered  by  them  to  be  made  either  by 
the  Sheriff  or  by  an  auctioneer,  or  to  make  it  themselves;  but  in  the  event  of 
making  it  themselves  they  shall  receive  no  commission.  Acts  of  1855,  p.  79. 
They  are  to  continue  in  office  until  the  estate  is  wound  up ;  they  are  to  file  an 
account  once  in  every  twelve  months,  and  to  deposit  the  money  in  bank,  &c. 

We  think  it  results  from  the  whole  Act,  taken  in  connection  with  the  Code, 
that  unless  the  heirs  furnish  the  executor  with  money  to  pay  the  debts,  he  has 
the  same  right  which  the  administrator  has,  whether  seizin  be  given  him  in  the 
will  or  not,  to  cause  sufficient  property  of  the  estate  to  be  sold  to  pay  the 
debts,  and  when  he  applies  to  the  court  for  that  purpose,  like  the  administrator, 
he  fully  represents  the  succession. 

The  widow,  the  partner  in  the  community,  after  its  dissolution  has  a  vested 
interest  in  it,  which  she  may  accept,  nevertheless  her  acceptance  will  no  more 
take  the  administration  out  of  the  hands  of  the  executor  or  administrator  than 
wiU  the  like  acceptance  on  the  part  of  the  heir. 

Before  the  dissolution  of  the  community  by  the  death  of  the  husband,  the 
wife  has  only  an  eventual  interest  in  it  The  husband  is  the  head  and  master 
of  the  community,  and  may  sell  and  dispose  of  the  same  by  onerous  title  as  he 
sees  fit,  without  her  permissioQ  or  consent  He"  may  even  bestow  the  movables 
by  gratuitous  titles.  Now  as  the  husband  is  responsible  for  the  debts  of  the 
community,  and  must  answer  for  the  same  out  of  his  separate  estate,  if  the 
community  is  insufficient,  and  as  the  wife  may  renounce  and  claim  that  her 
paraphernal  rights  shall  be  paid  out  of  his  estate,  the  settlement  of  the  com- 
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r  or    munity  is  a  natural  consequence  of  the  settlement  and  payment  of  the  debts  of 

McLkaji.        ,  . 

his  succession. 

The  funds  of  the  community,  out  of  which  the  debts  are  to  be  paid,  ought 
to  be  placed  in  the  hands  of  him  who  is  charged  with  the  payment  of  the  debts, 
hence  the  settlement  of  the  succession  of  the  husband  naturaUy  carries  with  it 
the  sale  of  sufficient  effects  of  the  community  as  are  incident  to  the  payment 
of  its  debts. 

In  the  case  of  Latpsan  et  ah.  y.  Ripley^  the  court  said:  "The  succession  of 
the  husband  is  so  far  connected  with  the  immunity  as  to  form  together,  at 
the  time  of  his  death,  an  entire  mass  called  his  estate,  which  is  not  only  liable 
for  the  payment  of  the  common  debts,  but  for  the  portion  of  the  wife  or  her 
heirs  to  the  residue,  if  they  have  not  renounced.  The  widow  or  her  represen- 
tatives have  consequently  such  an  interest  in  the  mass  of  the  estate  or  succes- 
sion of  her  husband,  with  regard  to  whom  no  distinction  is  made  between  his 
separate  property  and  that  of  the  community  until  the  net  proceeds,  or  amount 
of  the  acquets  and  gains,  are  ascertained,  that  their  assistance  at  the  inventory 
and  their  concurrence  at  all  the  proceedings  relative  thereto,  which  are  to  be 
carried  on  contradictorily  with  them,  are  generally  required." 

It  is  thus  evident  that  the  administration  of  the  succession  of  the  deceased 
husband  involves  with  it  the  administration  of  the  community.  The  testamen- 
tary executor  could,  therefore,  rightfully  apply  for  the  sale  of  the  property  of 
the  community,  and  the  order  of  the  Judge  decreeing  the  sale  must  be  con- 
sidered as  a  protection  to  all  persons  purchasing  under  it  As  the  purchaser 
at  the  probate  sale  acquired  all  the  interest  which  the  widow  in  community 
could  have  in  the  property,  there  is  no  reason  why  he  should  not  comply  with 
the  terms  of  sale. 

Judgment  affirmed. 


is  SMI 
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State  r.  J.  H.  H.  Cravey  et  als. 

There  must  be  an  order  of  court  admitting  to  bail  one  charged  with  murder,  and  fixing  the  omooni 
of  his  bond,  otherwise  the  bond  taken  by  the  Deputy  Sheriff  is  not  binding  on  the  sureties. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
jK  W,  Moise,  Attorney  General,  for  the  State.    Muse  &  Hardee^  for  defen- 
dants and  appellants. 

Buchanan,  J.  The  record  shows  no  order  of  court  admitting  to  bail  J,  H, 
H.  Craxey^  charged  with  murder,  nor  fixing  the  amount  of  his  bond. 

Without  such  order  the  bond  taken  by  the  Deputy  Sheriff  is  not  binding  on 
the  sureties,  who  are  appellants  herein.  State  v.  Longineav^  6  An.  700 ;  State 
V.  Clendenin^  6  An.  745. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  ofthe  District  Court 
be  reversed;  and  judgment  is  hereby  rendered  in  favor  of  the  appellants,  as  in 
case  of  non-suit 
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Constance  Sbmel,  Tutrix,  v.  J.  M.  Gould  et  al. 

Where  work  waa  dona  on  the  road  and  leree  nnder  a  contract  with  the  PoUce  Jary,  in  which  It  waa 
attpnlatcd  that  the  contractor  ihoQld  not  look  to  the  pariah  for  payment  bat  to  the  owner  of  the 
land,  and  it  tamed  oat  that  the  land  on  which  the  road  and  leree  waa  made  belonged  to  the  United 
States,  It  waa  held  that  the  pariah  waa  liable. 

There  was  an  implied  warranty  on  the  part  of  the  PoUce  Jury,  that  the  land  on  which  the  work  was 
to  be  done  belonged  to  persons  whose  property  could  be  reached  under  their  ordinances,  to  defray 
the  ezpenaes  of  soch  worlc 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  BoherUan,  J. 
Prwo9iy  and  Fa/rra/r^  for  plaintiff     U.  B.  A  E.  Phillips  and  Edralaan, 
for  defendants  and  appellants. 

YooRHnss,  J.  The  plaintifi^  as  surviving  spouse  of  the  late  Charles  Semel 
and  natural  tutrix  of  her  minor  child,  Budora  Semel,  sole  issue  of  her  marriage 
with  deceased,  instituted  suit  against  the  defendant,  John  M,  Oould^  for  the 
recovery  of  $800,  alleged  to  he  for  work  done  on  a  road  and  levee  on  his  land 
fronting  on  the  Mississippi,  under  a  contract  entered  into  between  the  deceased 
and  the  Police  Jury  of  Pointe  Couple  on  the  22d  of  September,  1849,  said  land 
being  then  assessed  as  the  property  of  Verbal  and  Chambers. 

The  defendant,  Gould^  filed  an  answer  setting  up  various  matters  of  defence, 
amonf  others,  that  he  had  purchased  said  land  subsequent  to  the  ezistenee  of 
said  claim  or  privilege,  if  any  existed  upon  it,  from  Jeam,  Lachandy  with  a  general 
and  special  warranty.  Whereupon  he  prayed  for  and  obtained  an  order  to  dte 
his  vendor  in  warranty. 

The  warrantor  filed  an  answer  alleging  that  he  had  purchased  the  land  on 
which  the  claim  or  privilege  was  sought  to  be  enforced  from  the  United  States 
as  public  land  subsequent  to  the  period  when  the  alleged  work  was  done  under 
the  police  regulations ;  and,  consequently,  acquired  the  same  free  from  all  liens, 
privileges  and  mortgages  whatever. 

The  plaintiff  thereupon  filed  a  supplemental  petition,  alleging  that  if  the  land 
belonged  to  the  United  States  when  the  alleged  work  was  performed,  and  was 
not  subject  to  the  charge  thus  imposed  upon  it,  then  the  Police  Jury  of  the 
parish  of  Pointe  Couple  was  liable  for  the  payment  of  her  claim,  as  the  work 
had  been  performed  in  good  faith  by  the  deceased  for  the  benefit  of  the  parish ; 
and  prayed  that  the  Police  Jury  be  cited  and  condemned  to  pay  her  the  price 
flius  stipulated  for  said  work. 

The  Police  Jury,  in  answer,  claimed  to  be  exempted  from  liability  under  the 
following  clause  of  the  contract,  to  wit : 

"  And  the  said  Paul  Joffrion  does,  by  these  presents,  stipulate  that  the 
parish  of  Pointe  Couple  will  in  no  manner  be  bound  for  the  payment  of  said 
work,  and  that  the  aforesaid  owners  must  and  ought  to  be  bound  for  the  pay- 
ment of  the  same.    To  all  of  which  the  said  contractor  agrees." 

There  was  judgment  in  fsbvor  of  the  plaintiff  against  the  PoUce  Jury,  and  the 
latter  appealed. 

The  evidence  shows  conclusively  that  the  land  on  which  the  work  was  per- 
formed, under  the  contract,  was  a  portion  of  the  public  domain  and  continued  to 
be  so  long  after  the  completion  of  said  work;  that  said  road  was  of  great  service 
to  the  perish,  and  the  levee  a  protection  to  a  large  portion  thereof  from  inun- 
dstioiL 
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BnoB.  We  consider  the  appellants,  under  the  authority  of  the  case  of  Croruin  y. 

GotTLo.  Municipality  No.  Ons^  5  An.  537,  to  be  liable  to  the  plaintiff  The  clause  of 
the  contract  under  which  they  seek  to  shelter  themselves,  was  certainly  not 
intended  to  secure  to  the  public  the  benefit  of  work  so  essential  to  its  use  and 
protection  firom  inundation  at  the  expense  of  the  contractor.  In  making  the 
contract,  there  was  an  implied  warranty  on  the  part  of  the  Police  Jury  that  the 
land  on  which  the  work  was  to  be  done  belonged  to  persons  whose  property 
could  be  reached  under  their  ordinances  to  defray  the  expenses  of  such 
works. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 


Stam  v.  Peux  Lenarks. 

[124    loilf  ihe  Jadge  hM  the  right  to  urame,  in  his  iosferaetionB  to  the  Joty, »  bypotiieacAl  iCMto  of  OmIb,  andl 

Mj  to  the  Jury,  If  they  believe  saeh  a  itate  of  tacU  to  be  proved,  that  it  amoontf  to  •oommlnlon. 
of  the  crime  or  ofTence  charged. 
But  the  Jury  are  the  sole  Jadget  of  the  facts,  and,  under  the  InBtmeUon  of  the  eoait,  they  have  flm 
dllit  to  say  whether  the  offenoe  ohatrged  Is  a  ▼lolaCUm  df  the  statate  or  not. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  RoberUon^  J. 
E,  W.  Mdiu,  Attorney  General,  for  the  State.    R  (?.  Beale,  for  defendant 
and  appellant 

VooRHiEs,  J.  This  appeal  is  brought  up  by  the  defendant,  who  was  con- 
victed of  the  offence  of  keeping  a  banking  game,  and  sentenced  to  pay  a  fine  of 
$1000,  and  the  costs  of  prosecution. 

He  complains  that  the  Judge  charged  the  jury  on  the  fiusts  of  the  case. 

The  Judge  charged  **^that  the  game  of  'keno'  was  a  banking  game,  according 
to  the  decision  in  the  case  of  the  City  v.  Miller^  7  A.  651.*^  That  the  court 
and  jury  must  be  governed  by  the  interpretation  and  definition  given  to  the 
statute  upon  the  game  of  "keno"  being  a  banking  game  by  that  decision. 

The  statute  on  which  the  indictment  was  framed  declares: 

"Whoever  shall  keep  a  basking  game,  or  banking  house,  at  which  money, 
or  anything  representing  money,  or  any  article  of  value,  shall  be  bet  or  hazard- 
ed,  or  shall  aid  or  assist  in  keeping  one,  shall,  on  conviction,^^  &c. 

The  indictment  in  this  case  charges  that  the  defendant  ^*did  keep,  carry  on 
and  play  a  certain  banking  game  called  keno,  at  which  money  was  bet  and  haz- 
arded." Whether  the  game  of  keno  is  a  banking  game  or  not  is  a  mixed  question 
of  law  and  fact  The  Judge  has  the  right  to  assume  in  his  instructions  to  th» 
jury  a  hypothetical  state  of  facts,  and  say  to  the  jury,  if  they  believe  such  a 
state  of  facts  to  be  proved,  that  it  amounts  to  a  banking  game.  But  the  jury 
are  the  sole  judges  of  the  fact,  and,  under  the  instruction  of  the  court,  they 
have  the  right  to  say  whether  the  game  played  is  a  violation  of  the  statute  or* 
not 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  and  the  case  be  remanded  for  a  new  trial  according  to* 
law. 
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I  12^^ 

P.  H.  Gary  r.  E.  D.  Burgdieres.  I  *^  *<«*i 

No  prlTQege,  m  to  third  pertons,  extots  in  fkvor  of  the  vendor  of  an  engine  and  gearing  for  a  ingar 
mill,  if  hie  permits  It  te  be  attached  to  a  pUnUtion,  without  having  enreglatered  the  contract  or 
sale. 

APPEAL  firom  the  District  Court  of  Terrebonne,  Cole^  J. 
Beatty  A  Busk^  for  plaintiff.     Connolly  db  Bightor,  for  defendant  and 
appellant 

Merrick,  C.  J.  The  plaintiff  sold  to  the  defendant  an  engine  and  gearing 
for  a  sagar  mill. 

This  engine  and  machinery  was  attached  to  a  plantation  which  the  defendant 
had  bought  firom  A.  J.  J.  Burrvs,  Burrus  obtained  an  order  of  seizure  and  sale 
on  his  mortgage  and  vendor's  privilege,  fer  the  price  of  the  plantation,  which 
still  remained  unpaid. 

Before  the  sale  under  the  order  of  seizure  and  sale,  the  plaintiff  filed  his 
suit  against  the  defendant  and  Burnt*,  in  the  nature  of  a  third  opposition,  to 
prevent  the  sale  of  the  engine  and  gearing  confusedly  wi3i  the  plantation,  and 
praying  that  his  vendor's  privilege  on  the  engine,  etc,  be  reoognized. 

A  separate  appraisement  was  made  of  the  land  and  engine.  The  Judge  <of 
the  lower  court  recognized  the  plaintiff's  privilege  upon  the  engine,  and  order- 
ed Burrus^  who  had  become  the  purchaser  of  the  property  at  the  Sheriff's  sale, 
to  pay  the  plaintiff  the  balance  of  the  price  due  him     Bums  appealed. 

The  appellant  contends,  among  other  things,  that  the  engine  and  machinery, 
having  been  attached  to  the  plantation,  became  a  part  thereof,  and  was  subject 
to  the  mortgage  and  privilege  of  BurruSy  and  that  if  plaintiff  ever  had  any 
privilege  as  vendor  of  the  engine,  it  was  lost  for  want  of  registry. 

The  plaintiff  contends  that  as  he  did  not  suffer  the  property  to  be  sold  con- 
fusedly with  the  plantation,  he  has  preserved  his  privilege  in  virtue  of  Articles 
Nos.  8194,  3196,  3198  and  8236  of  the  Civil  Code.  He  also  cites  Troplong  on 
Privilege  and  Mortgage,  No.  113. 

We  think  that  the  engine  and  gearing,  after  having  been  attached  to  the 
plantation  with  the  presumed  consent  of  the  vendor,  must  be  considered  as 
forming  a  part  of  the  immovable  itself.     C.  C.  455,  460. 

After  being  so  attached,  its  nature,  it  is  true,  was  not  changed  so  that  it  was 
less  an  engine  and  machinery  than  before.  But  as  it  could  not  be  used  on  any 
plantation  without  being  necessarily  attached  to  the  soil,  when  so  attached  it 
became  as  much  a  part  thereof  as  the  doors,' shutters  and  blinds  become  a  part 
of  the  immovable  to  which  the  house  is  attached,  of  which  they  form  a  part. 
The  engine  and  machinery  could  not  be  removed  to  another  plantation  without 
breaking  up  the  masonry  and  taking  the  engine  and  machinery  in  pieces.  It 
could  not  be  put  in  successful  operation  without  being  again  reset  in  brick  and 
mortar,  and  again  attached  to  an  immovable. 

The  passage  cited  from  Troplong  applies  to  such  movables  as  are  attached  to 
the  plantation  only  by  a  fiction  of  law :  such  as  the  animals  which  are  employ- 
ed upon  a  plantation,  the  farming  utensils,  wagons,  &c.  These  movables,  which 
can  be  used  in  one  place  as  well  as  another,  Troplong  thinks  do  not  so  become 
a  part  of  the  immovable,  to  which  they  are  only  intellectually  attached,  as  to 
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Qaxw  defeat  the  vendor's  privilege.  As  to  him,  they  are  as  much  movables  as  they 
BuBouiBis.      were  when  he  sold  theoL 

The  engine  and  machinery  having  become  a  part  of  the  immovable  sold,  and 
the  contract  being  for  a  sum  over  $500,  the  privilege  could  only  be  preserved 
by  a  registry  of  the  contract,  in  conformity  to  Article  No.  3289  of  the  Civfl 
Code. 

For  the  want  of  such  registry,  the  mortgage  and  vendor's  privilege  of  Buma 
attached  to  the  entire  plantation,  although  increased  in  value  by  the  accession 
of  the  machinery  and  engine,  and  he  is  entitled  to  the  proceeds  of  sale,  not- 
withstanding the  appraisement  made  at  the  instance  of  the  plaintiff. 

Therefore,  the  judgment  of  the  lower  court  must  be  reversed. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the 
lower  court  appealed  from  be  avoided  and  reversed,  and  now,  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  lower  court,  it  is 
ordered,  adjudged  and  decreed,  that  there  be  judgment  against  the  demand  of 
the  plaintiff  and  in  favor  of  the  said  A.  J.  J.  Burros^  and  that  the  plaintiff  pay 
the  costs  of  both  courts. 


Widow   and   Heirs   op   Carlile   Pollock  v.  The   Citizens'   Bank  op 
iJI  ^  Louisiana. 

The  Act  of  the  LeglaUtare  of  1862,  which  relieved  the  GltlseoB*  Bank  fh>m  the  decree  of  forfeiture  of 
its  charter,  while  it  restored  the  "  rights  and  prlvlieges*'  of  the  corporation,  is  not  to  be  understood 
as  haying  restored  those  of  the  indiTldual  corporators,  so  as  to  entitie  the  original  stockholders  to 
a  credit  at  the  hands  of  the  Bank,  as  at  present  organised,  of  thirty'three  dollars  per  share,  as  a 
loan  payable  in  instalments,  according  to  the  original  charter. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
O,  Lega/rdeur^  for  plaintiffs  and  appellants.     A.  Fitot,  for  defendants. 

Buchanan,  J.  The  plaintiffs,  original  stockholders  of  the  Citizens'  Bank  to 
the  extent  of  215  shares,  claim  to  be  entitled  to  a  credit,  at  the  hands  of  the 
Bank,  as  at  present  organized,  of  thirty-three  dollars  per  share,  as  a  loan  re- 
payable in  annual  instalments  of  two  per  cent.,  acbording  to  the  provisions  of 
the  Act  of  April  1st,  1833,  which  was  the  original  charter  of  the  Bank. 

The  defendants  plead  that  the  original  charter  has  been  forfeited,  and, 
although  since  revived,  yet  that  it  has  been  so  modified,  with  the  consent 
of  the  stockholders,  as  to  preclude  the  latter  from  claiming,  as  a  right,  the 
credit  accorded  to  them  by  the  original  charter ;  moreover,  that  it  would  be 
a  violation  of  the  obligations  of  the  Bank  towards  the  State  and  towards  the 
holders  of  the  bonds  of  the  Bank,  as  well  as  a  breach  of  faith  towards  the  sub- 
scribers of  a  cash  stock  in  this  institution,  to  grant  the  mortgage  stockholders 
a  credit  such  as  is  asked. 

The  argument  of  the  learned  and  able  counsel  for  plaintiffs,  may  be  summed 
up  in  the  two  following  propositions : 

1st  The  Act  of  the  Legislature  of  1852,  No.  141,  entitled  "An  Act  for  the 
relief  of  the  Citizens'  Bank  of  Louisiana,"  in  its  first  section,  declares,  that  the 
Bank  is  relieved  from  the  decree  of  forfeiture  of  its  charter,  and  the  adminis- 
tration and  control  of  the  affairs  of  said  Bank  shall  be  restored  to  the  stock- 
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holders  thereof;  in  the  same  manner,  with  the  same  rights  and  privileges,  to  Pou^wk 
the  same  extent,  and  with  the  same  restrictions,  as  if  the  said  decree  of  forfei- 
ture had  never  heen  rendered :  and  consequently,  one  of  the  rights  and  privi- 
leges of  each  stockholder,  before  the  decree  of  forfeiture  rendered,  being  a  cre- 
dit to  the  amount  of  a  certain  proportion  of  his  stock,  estimated  at  par,  each 
stockholder  is  now  entitled  to  the  same  credit 

2d.  Plaintiffi  were  not  a  party  to  the  compact  of  the  26th  July,  1858,  be- 
tween the  mortgage  stockholders  and  the  cash  stockholders  of  the  Citizens* 
Bank,  and  are  not  bound  by  said  compact 

Both  these  propositions  are  fallacies. 

I.  The  Act  for  the  relief  of  the  Citizens'  Bank  recites  that  the  charter  of  the 
Bank,  under  which  plaintiffs  claim,  had  been  forfeited  by  a  judgment  ten  years 
previously.  Of  this  fiu^  indeed,  there  is  no  question.  It  is  likewise  a  matter 
admitted  on  all  hands,  that  the  State  is  largely  interested  in  the  success  of  the 
Citizens*  Bank,  being  bound,  as  the  preamble  of  the  Act  declares,  for  the  pay- 
ment of  upwards  of  six  millions  of  bonds  negotiated  for  the  benefit  of  the 
Bank.  The  preamble  proceeds  to  state,  that  the  managers,  appointed  by  the 
State  finr  the  Citizens*  Bank,  have  represented  that  the  stockholders  will  be  en- 
abled to  secure  the  State  from  the  risk  of  loss,  if  they  be  restored  to  the  con- 
trol and  administration  of  the  affairs  of  the  Bank,  with  the  rights,  privileges 
and  immunities  possessed  by  said  Bank  at  the  date  of  the  decree  of  forfeiture 
rendered  against  it  in  the  First  District  Court,  &c 

In  consequence  of  this  representation,  the  Act  declares,  in  its  first  section, 
the  charter  revived,  as  stated  in  the  argument  of  plaintiffs*  counsel  Now,  what 
are  the  *^  rights  and  privileges  **  which  **  shall  be  restored  ?**  Taking  the  first 
section  in  connection  with  the  preamble,  of  which  that  section  is  but  the  repe- 
tition and  the  complement,  it  is  obvious  that  we  are  to  understand  the  rights, 
privileges  and  immunities  posieued  hy  the  Bank  under  its  forfeited  charter — 
privileges  so  immense,  that  they  constituted  a  legislation  apart  tor  this  favored 
corporation.  For  it^  the  Article  2412  of  the  Civil  Code  did  not  exist,  neither 
did  the  insolvent  laws,  neither  the  statute  of  distributions.  No  legal  incapacity 
could  be  pleaded  by  its  debtors.  No  exceptional  jurisdiction  could  obstruct 
the  collection  of  debts  due  to  it     See  sections  24,  26,  26,  Acts  of  1888,  p.  190. 

Not  only  is  it  clear  from  the  context  that  the  "  rights  and  privileges  '*  are 
those  of  the  corporation,  and  not  of  the  individual  incorporators,  but  the  assur- 
ance of  the  State  against  loss,  the  avowed  object  of  this  law,  must  have  been 
defeated  by  the  opening  of  a  credit  on  the  books  of  the  Bank,  in  favor  of  each 
stockholder,  to  the  extent  of  one-third  of  his  stock  at  a  par  estimate ;  stock 
which,  so  &r  from  having  any  value  in  the  market  itself^  depreciated  the  value 
of  any  property  on  which  it  was  secured. 

Again :  we  find  in  the  second  section  "  that  this  Act  shall  not  take  effect 
nntil  the  Citizens*  Bank  of  Louisiana  shall  have  restored  to  the  Governor  of 
the  State  bonds  of  the  State  to  the  amount  of  eight  hundred  thousand  dollars, 
and  shall  have  raised,  by  contribution  from  its  stockholders,  independentiy  of 
its  present  means,  additional  assets  for  at  least  eight  hundred  thousand  dollars.** 
The  other  sections  of  the  Act  contain  provisions  having  reference  to  the  condi- 
tions and  revival  of  the  corporation,  contained  in  the  2d  section.  There  is  no 
evidence  in  this  record  that  those  conditions  were  ever  fulfilled ;  that  the  six- 
teen hundred  thousand  doUars  Jfonue^  in  bonds  and  cash,  was  ever  forthcoming. 
It  is  certain  that  the  corporation,  as  we  now  find  it,  is  the  of&pring  of  the  legis- 
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^ouMXL       lation  of  the  succeeding  session,  (1863,)  which  wiU  be  presently  the  subject  of 
Omam*  Bikk.  our  examination. 

The  Act  of  1852  appears  to  have  failed  of  its  purpose  of  resuscitating  the 
defunct  corporation.  For  this,  as  well  as  for  the  reasons  inherent  in  the  Act 
itselJ^  it  appears  to  us  that  no  weight  is  to  be  attached  to  the  argument  deriyed 
from  the  general  and  somewhat  vague  expressions  of  the  first  section  of  that 
Act 

II.  On  the  28th  April,  1853,  was  passed  an  Act  to  authorize  the  Citizens* 
Bank  of  Louisiana  to  convert  shares  secured  by  mortgage  into  cash  shares. 

This  Act  made  a  radical  change  in  the  constitution  of  the  Bank,  by  divesting 
it,  in  part,  of  its  character  of  a  joint  stock  association  of  the  owners  of  real 
estate,  trading  upon  a  capital  raised  by  the  negotiation  of  bonds  secured  by  the 
hypothecation  of  lands  and  slaves.  It  pi-ovided,  that  the  Directors  might  raise 
a  million  of  dollars,  by  opening  books  of  subscription  for  ten  thousand  shares 
of  one  hundred  dollars  each,  in  which  subscription  the  preexisting  or  mort- 
gage stockholders  should  have  a  preference  to  the  extent  of  one  share  for  every 
fifteen  already  possessed  by  them ;  said  ten  thousand  shares  to  be  paid  in  full, 
at  the  time  and  in  the  manner  to  be  determined  by  the  Directors,  in  order  to 
constitute  a  cash  stock. 

The  second  section  enacts,  that  those  who  shall  become  the  owners  of  said 
cash  stock,  shall  be  designated  as  the  cash  stockholders  of  the  Bank,  and  shall, 
besides  any  yearly  interest  which  they  may  receive  on  the  stock  so  paid  in,  if 
any  be  allowed,  share  in  the  profits  or  losses  of  the  Bank  in  the  proportion  of 
the  amount  of  said  stock  paid  in,  to  the  amount  of  the  available  banking  assets 
of  the  Bank,  to  be  estimated  and  fixed  by  the  Board  of  Directors,  and  on  such 
terms  and  conditions  as  shall  be  fixed  by  said  board ;  the  same,  when  so  deter- 
mined, to  be  binding  on  and  between  the  holders  of  said  cash  stock  and  mort- 
gage stock  respectively. 

The  third  section  enacts,  that  subscriptions  to  the  cash  stock  shall  be  received 
at  the  office  of  the  Bank  in  New  Orleans,  under  the  superintendence  of  the 
Board  of  Directors,  after  thirty  days  previous  notice  of  the  terms  and  condi- 
tions agreed  upon  by  said  board,  which  shall  be  considered  as  binding  upon  the 
subscribers. 

And  by  section  fifth,  the  Act  to  be  in  force  only  after  having  been  accepted, 
in  writing,  by  a  majority  in  number  and  amount  of  the  stockholders  of  the 
Citizens'  Bank  of  Louisiana. 

It  is  proved  that  this  Act  was  accepted  by  three  hundred  and  eighty  stock- 
holders, owning  eighty-six  thousand  nine  hundred  and  ninety-two  shares  of 
stock,  and  rejected  by  three  stockholders,  owning  four  hundred  and  fifty-eight 
shares ;  the  total  number  of  stockholders  at  the  time  being  six  hundred  and 
ninety-six,  and  the  total  number  of  shares,  one  hundred  and  forty-three  thous- 
and eight  hundred  and  ninety-two.  Therefore,  there  was  a  majority  in  number 
and  amount,  of  ail  the  stockholders  and  stock,  which  accepted.  And  it  is  ad- 
mitted, that  the  plaintiffs  were  among  those  stockholders  who  accepted. 

Afler  this  acceptance  of  the  Act,  which  was  then  by  its  terms  in  force,  the 
Board  of  Directors,  as  they  were  authorized  and  required  to  do  by  the  second 
section,  fixed,  on  the  26th  July,  1853,  before  opening  books  of  subscription, 
the  terms  and  conditions  of  a  compact  and  agreement  as  to  the  manner  of  ad- 
ministering the  affairs  of  the  Bank  and  dividing  its  profits  between  the  cash 
stockholders  and  the  mortgage  stockholders ;  which  compact  and  agreement, 
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after  being  formally  ratified  by  a  committee  of  the  mortgage  stockholders,  was  Vouock 
adrertised  during  the  term  of  thirty  days,  in  six  different  newspapers,  as  the  CnuBm'  Ba>k. 
basis  of  subscription  to  the  cash  stock.  The  whole  of  the  ten  thousand  shares 
of  cash  stock  were  thereafter  subscribed,  and  the  Bank  went  into  operation 
mider  the  amended  charter  of  the  28th  April,  1853,  and  in  the  mode  and  upon 
tiie  terms  and  conditions  fixed  by  the  articles  of  compact  and  agreement  of  the 
26th  July,  1853,  adopted  in  conformity  andt)bedience  to  that  statute,  and  which 
are  to  be  considered  as  the  constitution  of  the  corporation  at  the  present  time. 

There  is  no  doubt  that  all  the  mortgage  stockholders,  including  the  plaintiflb, 
are  bound  by  that  compact  It  is  in  yain  that  the  plaintiffs  claim  to  stand 
aloof  and  to  repudiate  the  nearly  unanimous  assent  of  their  fellow-corporators. 
See  on  this  subject  Angell  and  Ames,  on  Corporations,  chapter  18,  section  7 ; 
2d  Kenf  s  Commentaries,  lecture  88d,  page  236.  Upon  these  authorities,  plain* 
tiffs  would  be  bound,  even  had  they  been  among  those  few  corporators  who 
Toted  to  reject  the  amendment  of  the  charter.  A  fortiori  are  they  bound, 
having  voted  to  accept  it 

Judgment  affirmed,  with  costs. 

Mr.  Justice  Voorhies  being  a  stockholder  in  the  Bank  did  not  sit  on  the  trial 
of  this  case. 


P.  B.  LeBeau  V,  The  Citizens'  Bank  of  Louisiana.  —  Widow  G,  M. 
PuQUE  V,  The  Same. — Gaston  BRusLfe  v.  The  Same. 

DwUoB  In  tlie  pnoedlog  ease  of  The  Bs9n  tf  OaHOe  PoOotk  t.  Ths  OWamf  BaiA^  afinned. 
A  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 

Buchanan,  J.  For  the  reasons  given  in  the  case  of  Tlie  Reirs  of  Carlile 
Pollock  V.  The  Citizeni  Bank  of  Louisiana^  it  is  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  District  Court  in  this  case  be  affirmed,  with 
costs. 


F.  Hardestt  v.  Mart  Sturges,  Executrix,  et  al. 

When  the  liability  of  the  surety  had  been  fixed  by  the  same  Judgment  In  which  the  ptlacfpal  was 
condemned,  heldf  that  an  agreement  under  which,  without  the  formality  of  a  Sheriff's  sale,  a 
twelve  m<mths*bond  was  given  by  the  princli>al,  to  oever  the  debt  and  ooito,  as  If  the  property  seised 
had  been  abjudicated  on  a  second  crying  for  that  amount,  did  not  haye  the  effect  of  releasing  th« 
surety. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
P.  Pond^  for  plaintiff.  Muse  &  Ha/rdee^  for  defendants  and  appellants. 
Buchanan,  J  The  plaintiff  Rardesty^  having  obtained  judgment  against  the 
principal  and  surety  upon  a  bond,  took  out  execution,  which  was  levied  upon  pro- 
perty of  the  principal,  who,  by  written  consent  of  plaintiff,  was  permitted,  without 
the  formality  of  a  Sheriff's  sale,  to  give  a  twelve  months'  bond  with  security  for 
an  amount  sufficient  to  cover  the  debt  and  costs,  as  if  the  property  had  been  a^ju- 
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Habdktt  dicated  at  a  second  crying  for  that  amount  Even  if  this  can  he  considered  as 
Btumh.  a  giving  of  time  to  the  principal,  (which  it  scarcely  can  he  under  tlie  circum- 
stances,) the  surety  was  not  therehy  released,  for  two  reasons  :  first,  because 
his  liability  was  ah-eady  fixed  by  a  judgment ;  Story  on  Promissory  Notes,  No. 
417 ;  2  An.  456.  The  counsl  of  appellant  relies  upon  the  case  of  Callikan  v. 
Turner,  8  Robertson,  and  Gvstine  ▼.  Union  Bank,  10  Robertson,  which 
are  inconsistent  with  the  doctrine  here  stated.  But  we  prefer  and  ad- 
here to  the  ruling  of  The  Louisiana  State  Bank  y.  HaraUan,  2  An.,  quoted 
above.  Secondly,  because  the  surety  had  sued  and  obtained  judgment  by  con- 
fession against  his  principal,  as  the  record  shows,  for  the  amount  of  this  identi- 
cal bond,  simultaneously  with  the  judgment  obtained  by  plaintiff  against  both 
of  them,  and  issued  executions  against  his  principal  upon  the  judgment  thus 
obtained.  It  is,  therefore,  evident,  that  the  defendant's  testator,  the  sure^  in 
question,  was  never  delayed  or  impeded  in  the  least  by  the  supposed  giving  of 
time  to  his  principal  by  plaintiff  In  the  very  peculiar  &cts  of  this  case  the 
surety  appears  to  have  even  exercised  a  right  beyond  the  law ;  for  the  confession 
of  judgement  in  his  favor  gave  him  a  virtual  subrogation  to  plaintiff's  rights 
against  his  principal  without  having  satisfied  the  debt  or  any  part  of  it 
Judgment  affirmed,  with  costs. 
Mbbuck,  G.  J.,  recused  himself  in  this  case. 


Celestine  Molaison  v.  V.  HUBERT,  Executor,  et  al. 

There  is  no  law  aathorixlng  the  court  to  appoint  a  curator  od  Aoo  to  repreient  the  dareo  of  a  testator 
in  a  suit  brought  by  his  forced  heirs  to  annul  the  disposition  of  the  will  enfranchising  them. 

APPEAL  firom  the  District  Court  of  West  Baton  Rouge,  Robertson^  J. 
And/rew  8.  Herron,  for  plaintiff    Barraui  <&  Petit,  for  defendants  and 
appellants. 

Spofpord,  J.  This  suit  was  brought  by  certain  persons  alleging  themselves 
to  be  forced  heirs  of  Jacques  Molaison,  deceased,  against  his  testamentary  ex- 
ecutor, for  the  purpose  of  annulling  a  nuncupative  testament  by  public  act, 
and  setting  aside  a  disposition  by  which  the  testator  had  sought  to  enfiranchise 
certain  slaves. 

The  District  Judge  thinking  it  necessary  that  the  slaves  should  be  represent- 
ed, appointed  a  curator  ad  hoc  for  them.  Upon  a  hearing,  there  was  judgment 
setting  aside  that  portion  only  of  the  will  which  purported  to  manumit  the 
slaves. 

The  curator  ad  hoc  alone  has  appealed,  and  no  answer  to  the  appeal  has  been 
filed. 

We  have  been  referred  to  no  law  authorizing  a  curator  ad  hoc  to  stand  in 
judgment  in  such  a  proceeding  as  this,  and  we  do  not  think  it  was  contemplat- 
ed by  the  law-giver. 

The  only  decree  we  can  make  is  to  dismiss  the  appeal 

Appeal  dismissed. 

Lea,  J.,  absent 
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A.  G.  Penn  v.  J.  J.  Ott. 

The  Mle  of  a  right  of  pre-emption  ftcqalred  under  the  Act  of  Oongrwa  of  the  4th  of  September,  1841, 
Is  noU  and  void. 

A  right  of  preftmptloB  and  fanproTements  on  the  paUio  domain,  are  not  tasceptible  of  mortgage 
under  the  Code. 

An  order  of  aeixare  and  sale  on  a  mortgage  of  each  objects,  is  a  noIUty. 

The  vendor's  priyflege  on  moTablea  can  only  be  exercised  whilst  saeh  morables  remain  in  the  poa- 
lesBlen  of  the  purchaser  or  where  the  render  claims  a  preference  on  the  price  oyer  the  other  cred- 
itors of  the  pnrehaaer. 

APPEAL  from  the  District  Court  of  St  Tammany,  WaterstoTi,  J. 
Hennen  4c  Penn,  for  plaintiff  and  appellant    J,  R.  Jones^  for  defendant 

VooRHiES,  J.  This  is  an  injunction  to  restrain  the  execution  of  an  order  of 
seizure  and  sale  obtained  by  the  defendant  against  Abraham  Penn. 

The  property  seized  under  this  writ  and  advertised  to  be  sold  by  the  Sheriff, 
is  described  as  **  a  certain  pretended  preemption  claim  and  improvements  on 
the  south  west  section  No.  23,  township  No.  6,  Range  No.  10  east"  The  land 
on  which  the  alleged  right  of  preemption  existed,  was  purchased  by  the  plain- 
tiff from  the  United  States,  on  the  13th  of  November,  1854,  under  a  special 
Act  of  Congress,  approved  1st  August,  1854.  The  defendant  transferred  to 
Abraham  Penn  the  right  of  preemption  and  improvements,  reserving  a  special 
mortgage  to  secure  the  payment  of  the  price  thereof. 

The  plaintiff  alleges  that  ^he  sale  thus  made  was  null  and  void,  because  the 
defendant  could  not,  as  he  then  owned  640  acres  of  land,  acquire  a  right  of 
preemption  to  the  land  in  question,  under  the  Act  of  Congress  of  September 
4th,  1841 ;  and  neither  could  Abraham  Penn  acquire  su<Jh  right,  as  he  too 
owned  320  acres  of  land  at  the  date  of  the  sale.  He  further  alleges,  that  the 
preemption  right  and  improvements  thus  conveyed  to  AbraJiam  Penn,  were 
seized  and  sold  under  an  execution  issued  on  the  21st  of  June,  1854,  on  a 
judgment  rendered  against  him  in  favor  of  the  Union  Bank  of  Louisiana ;  that 
he  held  said  judgment  as  transferree  of  said  bank ;  and  that  in  consequence  of 
his  prior  seizure,  as  said  property  was  not  susceptible  of  mortgage,  he  was  en- 
titled to  be  paid  out  of  the  proceeds  of  the  sale  thereof  in  preference  to  all  the 
other  creditors  of  the  seized  debtor.  His  petition  concludes  with  a  prayer  for 
damages  resulting  from  the  illegal  seizure,  and  to  be  declared  to  be  the  lawful 
owner  of  said  land,  &c 

The  defendant  avers  in  his  answer,  that  he  is  the  holder  of  a  promissory 
note  of  Abraham  Penn  for  the  sum  of  $750,  dated  the  11th  July,  1849,  paya- 
ble the  1st  of  January,  1851,  with  eight  per  cent  interest  per  annum  thereon, 
from  maturity  until  paid,  and  secur-a  by  mortgage  and  the  vendor's  privilege 
upon  a  certain  tract  of  160  acres  of  land,  with  the  improvements  thereon,  upon 
which  he  alleges  he  had  a  right  of  preemption.  He  avers,  that  the  plaintiff's 
right  to  said  land  was  acquired  by  virtue  of  this  preemption,  and  that  he  is, 
therefore,  bound  for  the  payment  of  the  note  of  Abraham  Penn,  given  for  the 
price  thereof  He  therefore  prays  for  the  dissolution  of  the  injunction,  with 
twenty  per  cent  damages. 

The  injunction  was  dissolved,  and  the  plaintiff  appealed. 

SO 
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Pnx  The  record  shows  that,  on  the  11th  of  July,  1849,  the  defendant  sold  to 

Ott.  Abraham  Penn  the  following  described  property,  viz : 

"  All  the  right,  title,  interest  and  claim  of  the  vendor,  in  and  to  a  preemption 
right  situated  upon  the  south  west  quarter  of  section  No.  23,  township  No.  6, 
south  of  range  No.  10  east,  acquired  by  the  vendor  under  the  provisions  of  the 
Act  of  Congress  approved  the  4th  of  September,  1841,  and  the  certificate  of 
the  Register  of  the  Land  Office  at  Greensburg,  Louisiana,  dated  9th  of  May, 
1848,  and  paraphed  by  me.  Notary,  even  date  with  this  act,  together  with  the 
saw-mill,  running  two  saws,  and  grist  mill,  all  driven  by  water  power,  in  the 
river  Tchefuncta,  with  all  the  fixtures,  appendages,  blacksmith's  shop,  tools,"  &c. 
The  consideration  stipulated  was  $2,000  cash  and  $3,000  in  four  promissory 
notes  given  by  the  vendee  to  the  vendor,  each  for  the  sum  of  $750,  payable 
on  the  1st  of  January  and  1st  of  July,  1850,  and  the  Ist  of  January  and  1st 
of  July,  1851,  with  eight  per  cent  per  annum  interest  thereon  from  maturity 
until  paid,  and  to  secure  the  payment  thereof  said  property  to  remain  special- 
ly mortgaged. 

On  the  10th  of  June,  1854,  the  defendant  obtained  a  judgment  against 
Abraham  Penn^  for  a  balance  due  on  the  first  of  these  notes,  to  wit,  $586  06, 
with  eight  per  cent  per  annum  interest  L.  Klopman^  as  endorsee  of  the 
second  note,  also  obtained  a  judgment  against  Abraham  Penn^  for  the  use  of 
J.  B.  Byrne  &  Co. 

The  order  of  seizure  and  sale  enjoined  in  the  present  case,  was  obtained  to 
enforce  the  payment  of  the  third  note,  which  matured  on  the  1st  of  January, 
1851. 

The  right  of  preemption  and  improvements  in  question,  were  seized  as  al- 
leged under  the  judgment  of  the  Union  Bank,  for\he  use  of  the  plaintiff^  and 
advertised  on  the  SOth  of  June,  1854,  to  be  sold  by  the  SheritF  for  cash,  on 
the  2d  of  September,  1854.  In  the  mean  time,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  9,nd  Klopm^n^  the  other  judgment  creditors,  whereby  he 
stipulated  to  become  the  purchaser  of  the  property  thus  levied  upon,  at  twelve 
months  credit,  for  a  price  sufficient  to  cover  the  special  mortgages,  and  to  amount 
to  at  least  two-thirds  of  the  appraised  value  thereof,  and  to  give  his  separate 
bonds  for  the  amount  of  each  judgment  It  was  stipulated  that  the  plaintiff 
should  have  the  right  to  contest  said  bonds,  or  in  other  words  to  urge  his  right 
of  preference  to  be  paid  out  of  the  proceeds  of  said  sale  over  the  other  credi- 
tors, in  consequence  of  his  prior  seizure ;  and  that  said  agreement  should  not 
be  considered  as  a  waiver  of  any  legal  right  which  either  party  had  on  the 
property.  Said  property  was  accordingly  adjudicated  to  the  plaintiff  for  the 
price  of  $3,656,  for  which  he  executed  his  two  twelve  months  bonds,  one  in 
favor  of  the  defendant  and  the  other  in  favor  of  L.  Klojnnan  for  the  use  of  J. 
B.  Byms  &  Go.^  amounting  in  the  aggregate  to  the  sum  of  $1,805  66,  with 
eight  per  cent  per  annum  interest  thereon,  from  the  2d  of  September,  1854, 
and  retained  the  residue  in  his  own  hands. 

It  has  been  repeatedly  held  by  this  court,  that  the  sale  of  a  right  of  preemp- 
tion acquired  under  the  Act  of  Congress  of  the  4th  of  September,  1841,  was 
null  and  veld.  See  the  case  of  Arbour  v.  Kettles  et  al.^  recently  decided  by 
us,  and  the  authorities  there  quoted. 

But  we  consider  it  clear  that  a  right  of  preemption  and  improvements  on  the 
public  domain,  cannot  be  considered  under  our  Code  as  an  object  susceptible 
of  mortgage.     It  is  not  an  immovable  subject  to  alienation.     C.  C.  3256 ;  16 
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La.  234.     Hence,  it  follows,  as  a  necessary  consequence,  that  the  order  of  sei-         Pbw 
zure  and  sale  enjoined  in  the  present  case,  must  be  considered  as  a  mere  nullity.  ori. 

It  is,  howeTer,  contended  by  the  defendant  and  appellee,  that  he  is  entitled 
to  claim  the  vendor^s  privilege.  We  do  not  think  the  right,  if  it  exists,  can  be 
exercised  in  the  form  of  action  to  which  he  has  resorted.  The  vendor's  privi- 
lege on  movables  can  only  be  exercised  whilst  such  movables  continue  to  re- 
main in  the  possession  of  the  purchaser,  or  where  the  vendor  claims  a  prefer- 
ence on  the  price  over  the  other  creditors  of  the  purchaser.  But  such  right 
must  be  exercised  seasonably  and  in  the  mode  prescribed  by  law.  C.  C.  3194; 
1  An.  80 ;  11  R  140 ;  C.  P.  396,  401. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  reversed ;  that  the  injunction  obtained  in  this  case  be  reinstated  and  made 
perpetual ;  and  that  the  defendant  and  appellee  pay  the  costs  of  both  courts. 


G.  P.  Gilbert  i?.  Alexander  G.  Penn. 

The  principles  in  the  preceding  caie  of  Penn  t.  OU,  reaflSrmed. 

APPEAL  from  the  District  Court  of  St  Tammany,  Waterstm,  J. 
J.  B.  Jones^  for  plaintiff.     Alfred  ffennen,  Q,  W.  Fenn  and  0,  W,  Mar- 
tin, for  defendant  and  appellant 

VooRHiES,  J.  This  is  an  hypothecary  action.  The  plaintiff  alleges  that 
Jacob  J.  Ott  sold  to  AhraJiam  Penn,  on  the  11th  of  July,  1849,  "a  certain 
preemption  right,  with  all  the  buildings  and  improvements  thereon  situated,*' 
for  the  price  of  $5,000,  $2,000  of  which  in  cash  and  the  residue  on  terms  of 
credit,  for  which  the  purchaser  gave  his  four  promissory  notes,  each  for  the 
sum  of  $750,  payable  on  the  1st  of  January  and  1st  of  July,  1850,  and  1st  of 
January  and  1st  of  July,  1851,  with  eight  per  cent  per  annum  interest  there- 
on from  maturity  until  paid,  the  payment  of  which  being  secured  by  a  special 
mortgage  and  the  vendor's  privilege  on  said  property  now  in  the  possession  of 
the  the  defendant,  who  acquired  the  same  by  purchase  at  Sheriff's  sale,  sub- 
ject to  s&id  mortgage  and  privilege ;  that  he  is  the  holder  and  owner  of  the 
note  which  was  made  payable  on  the  1st  of  July,  1851,  and  thus  secured  by 
mortgage  on  said  property.  He,  therefore,  prays  that  the  defendftnt  be  con- 
demned to  pay  him  said  note  with  interest,  and  that  the  property  thus  mort- 
gaged be  sold  to  satisfy  the  same. 

The  pleadings  in  this  case  present  the  same  issues  as  those  presented  in  the 
case  of  the  defendant  against  Jacob  J,  Ott,  just  decided  by  us. 

We  think  it  is  clear  that  a  right  of  preemption  and  improvements  on  pub- 
lic land  cannot  be  considered  as  objects  susceptible  of  mortgage  under  our 
laws,  and,  therefore,  cannot  form  the  basis  of  an  hypothecary  action. 

It  is  insisted  by  the  plaintiff  in  his  brief  that  he  is  entitled  to  claim  the 
vendor's  privilege  on  the  property.  We  think  not,  for  the  reasons  given  in  the 
case  of  the  ddendant  against  Ott,  to  which  we  have  already  adverted. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  reversed,  and  that  the  demand  of  the  plaintiff  against .  the  defendant  be  re- 
jected at  his  costs  in  both  courts. 
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Andrew  C.  Pinlky  v,  H.  V.  Babin,  Sheriff,  et  al. 

▲  Judicial  sate  made  to  effect  a  partition  among  co-heirs,  has  the  efltet  of  extinguishing  mortgages 
given  by  some  of  the  heirs  on  their  tmdlvided  portions,  and  of  transferring  such  mortgages  to 
the  proceeds  of  the  sale. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  RoberUan^  J. 
Joseph  Joor^  for  plaintiff  and  appellant     F,  M,  Brunot,  for  defendants. 

Merrick,  C.  J.  The  wife  of  the  plaintifl^  Emeline  Gilmare,  and  the  wife 
of  the  defendant  Bernard  Bailey,  were  two  out  of  five  heirs  of  John  and  Mar- 
tha Oilmore,  deceased.  Before  any  partition  or  sale  of  the  effects  of  said  suc- 
cession, and  before  the  marriage  of  the  plaintiff^  Mrs,  Bailey  sold  her  undi- 
vided interest  in  these  successions,  consisting  of  a  sugar  plantation,  slaves,  &c., 
to  her  sister,  Eineline  Gilmore,  and  her  brother,  John  A,  Gilmore,  They 
mortgaged  the  interest  acquired  and  their  undivided  individual  interests  in  the 
said  successions,  to  secure  the  price. 

The  price  not  being  paid  at  the  maturity  of  the  notes  given  therefor,  Ber- 
nard Bailey,  in  his  own  name,  instituted  his  suit  against  the  wife  of  the  plain- 
tiff and  her  brother  upon  the  notes,  in  order  to  obtain  judgment  thereon,  and 
to  cause  the  mortgage  to  be  recognized.  The  plaintiff  was  cited  as  usual  in 
actions  against  the  wife. 

During  the  pendency  of  the  suit,  the  plantation,  slaves  and  other  effects, 
belonging  to  John  and  Mary  Gilmore,  were  sold  at  probate  sale.  At  the  sale 
the  plaintiff  and  John  A.  Gilmore  bought  the  plantation  for  $9,200.  The 
plaintiff  also  bought  the  slaves  Bill,  Sa/rah,  and  their  children  Pierce,  Augu^ 
tus,  Henry  and  Julia,  and  negro  man  Lige.  Alter  this  purchase,  the  judg- 
ment was  rendered  upon  the  notes  in  favor  of  Bernard  Bailey  against  John  A. 
Gilmore^and  the  wife  of  plaintiff,  in  solido,  recognizing  the  mortgage  upon  the 
undivided  interest  bought  by  them  and  their  own  undivided  interest  in  ^e 
succession^  constituting  three  undivided  fifth  parts  of  said  successions.  Bailey 
issued  a  Ji,  fa,  upon  his  judgment  against  Emaline  Finley  and<7!  A.  Gilmore, 
and  the  Sheriff  disregarding  the  probate  sale  seized  among  other  things  the 
plantation  and  the  slaves  bought  by  the  plaintiff,  and  advertised  the  same  for 
sale. 

The  plaintiff  enjoined  the  sale  of  the  slaves  and  his  undivided  interest  in  the 
plantation.  His  injunction  having  been  dissolved  in  the  lower  court  with 
damages,  he  has  appealed. 

The  judgment  of  the  lower  court  must  be  reversed.  Finley  was  not  bound 
for  the  debts  of  his  wife,  and  the  judgment  in  the  case  of  Bailey  against  his 
wife  did  not  bind  him.  His  purchase  of  property  at  the  probate  sale  in  his 
own  name  must  be  held  to  be  on  his  own  account  That  sale  had  the  effect 
of  extinguishing  the  mortgages  given  by  the  heirs  upon  the  property  itself; 
and  transferring  the  mortgage  to  the  proceeds.  Act  1843,  p.  44;  C.  C.  1484; 
Succession  of  Pinguay,  12  Rob.  450  ;  9  An.  212. 

The  defendants,  therefore,  were  not  authorized  by  the  judgment  against  the 
wife,  to  seize  the  property  of  the  husband  to  pay  the  same. 

There  have  been  no  damages  proven  in  this  case,  and  we  have  no  basis  be- 
fore us  on  which  to  estimate  the  same. 
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It  iSf  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg-  Fmir 
ment  of  the  lower  court  be  avoided  and  reversed ;  and  that  the  defendants  be 
perpetually  enjoined  from  selling  plaintiff^s  undivided  half  of  said  plantation 
known  as  the  Gilmore  plantation,  and  more  particularly  described  in  the  plain- 
tifiTs  petition,  which  said  undivided  half  \b  hereby  recognized  as  belonging  to 
the  plaintiiO^  and  also  from  selling  the  plaintiff's  said  slaves  Bill,  Sarah,  and 
their  children  Fteree,  AugwttUy  Hewry  and  Julia,  and  the  negro  man  Lige, 
described  in  plaintiff^s  petition.  And  it  is  frurther  ordered,  that  plaintiff^s  de- 
mand for  damages  for  the  unlawful  seizure  of  his  property  be  dismissed  as  in 
the  case  of  a  nonsuit  It  is  further  ordered,  that  the  defendants  pay  the  costs 
of  both  courts. 


Joseph  Oulubeb  v  William  Joublanc,  f.  m.  c. 

An  appeal  wlD  not  be  dlnidsfed  merely  on  account  of  the  carelessneM  of  the  officer  In  an  obrlons 

omlarion  of  a  word  In  his  return  of  the  fervlce  ef  the  copy  of  the  petition  of  appeaL    Such  a  case  U 

emnpletely  within  the  scope  of  the  Act  of  1889. 
Where  an  Injunction  has  been  sued  out  on  grave  charges  of  fraud  and  simulation,  and  the  plaintiff 

offers  no  erldenee  whateyer  to  sustain  them,  the  maximum  of  damages  allowed  by  law  should  be 

awarded  to  the  delSendant  on  the  dissolutloa  of  the  iqjunction. 

A  PPEAL  from  the  District  Court  of  St  Tammany,   Waterston,  J. 
.Zjl    Penn  d  Mouton,  for  plaintiff     H,  Griffon^  for  defendant  and  appellant 

Buchanan,  J.  The  appeUees  move  to  dismiss  this  appeal,  on  the  ground 
that  no  copy  of  petition  of  appeal  was  served  on  them.  There  are  three  ap- 
pellees, and  three  citations  of  appeal  are  annexed  to  the  transcript  On  each 
IS  written  a  return  in  these  words :  ''  Received  this  original  with  a  copy  and 
copy  of  appeal,  January  13th,  1657,  and  on  the  14th  of  the  same  month  and 
year  served  iaid  copies,  Ac."  We  understand  the  words  copy  of  appeal  in  these 
returns  to  mean  copies  of  petition  of  appeaL  They  either  have  that  meaning 
or  no  meaning  at  all ;  and  the  court  cannot  consent  that  the  carelessness  of 
the  returning  officer  in  omitting  a  word  so  obvious  shall  deprive  the  party  of 
the  benefit  of  his  appeaL  A  case  cannot  be  imagined  more  completely  within 
the  scope  of  the  Act  of  1839,  (Session  Acts,  170.) 

The  motion  to  dismiss  is  overruled  on  the  merits  we  have  presented,  a  case 
of  abuse  of  the  process  of  injunction  which  calls  for  an  infliction  of  the  maxi- 
mum of  the  discretionary  penalty  inflicted  by  the  Act  of  1831. 

William  Joublanc,  the  defendant,  having  sued  out  executory  process  upon  a  note 
for  the  sum  of  $6413  64,  subscribed  by  Joseph  Oulliber,  and  past  due,  the  said 
Joseph  Oulliber  applied  for  an  injunction  upon  allegations,  that  he  was  induced 
by  the  fraudulent  representations  of  the  payee  of  the  note  to  give  his  seven  pro- 
missory notes,  forming  a  series  payable  at  different  times,  of  which  the  note  enjoin- 
ed was  the  first  due,  and  amounting,  in  the  aggregate,  to  the  sum  of  twenty-two 
tiiousand  dollars  and  upwards,  and  payment  secured  by  special  mortgage  on  a 
tract  of  land  in  the  parish  of  St  Tammany.  That  the  aforesaid  seven  notes 
were  obtained  as  aforesaid  by  the  payee  of  the  same,  for  the  alleged  purpose  of 
having  them  discounted,  and  the  proceeds  to  be  used  for  the  benefit  of  a  partner- 
ship existing  between  plaintiff  and  the  payee  of  the  notes,  in  a  saw-mill,  estab- 
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Odllibb  lished  on  the  tract  of  land  mortgaged.  That  the  payee  fraudulently  retained 
jouBLAMo.  said  notes  in  his  possession,  and  never  discounted  and  placed  the  same  to  the 
credit  of  the  partnership.  That  the  proceeds  of  said  saw-mill  proved  amply 
sufficient  to  carry  on  the  partnership  without  resorting  to  the  discounting  of 
the  said  notes.  That  the  revenues  derived  from  the  said  mill  were  all  placed 
in  the  hands  of  the  said  payee  of  the  notes  and  partner  of  plaintiff,  who  made 
disbursements  on  account  of  said  partnership,  but  not  equal  in  amount  to  the 
income ;  hence  it  was  not  necessary  to  discount  said  notes.  That,  being  in  poF- 
session  of  the  note  sued  on  at  its  maturity,  and  having  funds  on  hand  sufficient 
to  liquidate  and  pay  it,  the  pretended  sale  of  it  afterwards  was  a  fraud  upon 
^  the  plaintiff  *s  rights.  Plaintiff  charges  collusion  and  fraud  between  defendant 
and  the  partner  of  plaintifi^  that  the  pretended  sale  and  subrogation  of  the  note 
and  mortgage,  to  the  former  by  the  latter,  are  simulated  and  fraudulent,  and 
the  name  of  defendant  merely  used  as  a  color  to  enable  plaintiff  ^s  partner  to 
carry  on  a  suit  to  compel  plaintiff  in  injunction  to  pay  said  note,  or  have  the 
mortgaged  property  sacrificed,  and  thus  force,  at  an  unseasonable  moment,  the 
dissolution  of  the  partnership,  to  the  great  injury  of  the  plaintiff  in  injunction. 
Plaintiff  alleges  that,  without  any  consideration  whatever,  paid  or  expressed, 
defendant  has  accepted  of  a  pretended  sale  and  subrogation  of  said  note  from 
plaintiff's  partner,  the  payee  of  the  note,  and  has  conunenced  executory  pro- 
ceedings, under  which  the  property  mortgaged  has  been  seized  and  taken  into 
the  possession  of  the  Sheriff.  The  sale  of  the  property  was  enjoined  on  these 
allegations,  and  on  the  plaintiff  making  the  affidavit  and  giving  the  bond  re- 
quired by  law,  and  by  the  order  of  the  court,  on  the  4th  January,  1856. 

When,  nearly  a  year  afterwards,  this  case  came  to  trial  plaintiff  did  not  offev , 
a  tithe  of  evidence  in  support  of  the  very  grave  and  circumstantial  charges  of 
fraud  and  simulation  contained  in  this  petition,  nor,  indeed,  any  evidence  what- 
soever. On  the  other  hand,  the  defendant  has  proved  by  -the  testimony  of 
witnesses,  and  by  letters  and  other  documents  signed  by  the  plaintiff  himself^ 
that  the  charges  of  misconduct  and  fraud,  simulation  and  collusion,  between 
defendant  and  plaintiff's  partner  to  injure  plaintiff  are  entirely  contrary  to  the 
truth.  The  District  Judge  dissolved  the  injunction,  with  five  per  cent  damages 
agaiast  the  plaintiff  and  his  sureties  on  the  injunction  bond.  The  defendant 
has  appealed,  and  claims  that  the  damages  be  increased  to  the  maximum  al- 
lowed by  law.  The  record  demonstrates  that  this  request  is  not  unreasonable. 
The  petition  states  the  property  seized  to  be  in  the  possession  of  a  keeper  ap- 
pointed by  the  Sheriff.  This  keeping  has  now  lasted  for  more  than  fourteen 
months,  and  the  legal  charge  of  the  Sheriff  for  keeping  will  probably  amount 
to  more  than  double  the  damages  allowed  by  the  court  below,  and  as  costs  of 
court,  will  be  of  course  privileged  upon  the  proceeds  of  the  Sheriff's  sale.  The 
judgment  enjoined,  amounts,  exclusive  of  interest,  to  six  thousand  four  hundred 
dollars  and  upwards. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended;  that  the  injunction  be  dissolved,  and  that  William  Jtm- 
hlanc,/.  c.  m.,  defendant  in  injunction,  recover  of  Joseph  Oulliber^  principal, 
and  of  William  H.  Merritt  and  Jose  Colom^r,  sureties  in  the  injunction  bond, 
in  solido^  twelve  hundred  and  eighty  dollars  damages,  with  costs  in  both 
courts. 
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Wm.  F.  Flynn  v.  N.  G.  Rhodes  et  al. 

When  the  defendant  h«d  no  acknowledged  domica  or  residence  In  the  pariih  In  which  he  waa  laed, 
Mtf,  that  the  return  of  the  Sheriff  that  he  had  left  the  copies  of  the  petition  and  citation  at  de< 
fendant*s  place  of  residence  in  the  parish  with  a  white  person  oyer  the  age  of  fourteen  years, 
"  residing  at  said  residence/*  was  manifestly  bad. 

The  Judgment  rendered  against  the  defendant  after  default  thereupon  was  null  and  void,  as  the  de- 
fendant made  no  appearance  in  the  cause. 

Cennsel  fees  in  the  suit  to  annul  the  Judgment  and  eqjoin  its  execution  were  properly  disallowed  to 
the  plaintiff  as  damages. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J.     Tried  by  a 
jury.    Bowman  &  Delee,  for  plaintiflf  and  appellant.     Muse  <S;  Hardee^  for 
appellees. 

Spofford,  J.  This  suit  was  brought  to  annul  a  judgment  rendered  against 
the  plaintifi^  upon  de&ult,  without  previous  citation  according  to  law ;  it  was 
accompanied  by  an  injunctiofi  to  restrain  the  defendants  from  proceeding  with 
an  execution  which  they  had  sued  out  imder  the  judgment,  and  concluded 
with  a  prayer  for  damages. 

The  injunction  was  perpetuated  without  damages,  and  the  plaintiff  has  ap- 
pealed. 

The  plaintiff  had  no  acknowledged  domicil  or  residence  in  the  parish  of  East 
Feliciana  at  the  date  of  the  pretended  service  of  citation  there.  The  service, 
as  indicated  by  the  return,  was  manifestly  bad,  and  the  judgment  rendered 
against  the  plaintiff,  after  default  thereupon,  was  null  and  void,  as  he  made  no 
appearance  in  the  cause.  The  injunction  was,  therefore,  properly  made  per- 
petual. 

The  plaintiff  and  appellant  complains  of  various  alleged  irregularities  in  the 
rulings  of  the  court  a  qua^  and  contends  that  the  cause  should  be  remanded  for 
a  new  trial  upon  the  question  of  damages. 

If  all  the  rulings  complained  of  had  been  otherwise,  and  the  rejected  evidence 
admitted  in  its  frill  extent,  we  do  not  think  damages  should  have  been  awarded 
in  this  proceeding.  The  only  damages  suffered  must  have  arisen  from  the 
seizure  under  the  judgment  and  the  necessity  of  enjoining  it  As  to  the 
seizure,  the  extravagant  conjectures  of  the  plaintiff's  witnesses  are  wholly  un- 
supported by  the  facts.  The  costs  of  the  suit  have  already  been  awarded  to 
the  plaintiff;  under  the  authority  of  the  cases  of  Smith  v.  Bradford^  17  L.  266, 
and  Hill  v.  Noe^  4  An.  304.  Counsel  fees  for  prosecuting  this  suit  was  correctly 
disallowed. 
Judgment  affirmed,  the  appellant  to  pay  the  costs  of  appeal. 
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City  op  New  ORLEANs^t?.  The  Commissiorers  of  the  Estate  of 
John  MgDonogh. 

The  commissioners  are  the  mandaUriei  of  the  cities  of  New  Orleans  and  Baltimore,  and  derive  no 
power  from  the  will  of  the  testator.  (See  case  of  SocMy  far  rM^  of  Orphan  Sayt  v.  Kmo  Or- 
lecms  and  BaUimore^  18  An.  08.) 

The  commissioners  and  agents  cannot  stand  in  Judgment  for  the  cities  without  the  authorlsatton  of 
the  latter. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
F.  G.  Laville  and  C.  Morel^  for  plaintiff  and  appellant    P.  E,  Bfynford^ 
for  defendants. 

Spofford,  J.  It  has  heen  decided  that  the  cities  of  New  Orleans  and  Bidti- 
more  are  the  universal  heirs  of  John  McDonogh, 

They  are,  therefore,  co-proprietors  of  the  property  of  the  succession  situated 
in  New  Orleans ;  each  city  is  owner  of  an  undivided  moiety. 

The  commissioners  and  agents  have  no  powers  independent  of  the  cities 
whose  mandataries  they  are.  They  represent  nobody  but  the  cities  which  ap- 
pointed them,  and  derive  their  authority,  not  from  the  will  of  John  McDonogh^ 
but  from  their  principals,  whose  instructions  they  must  obey.  Society  for  re- 
li^f  of  Orphan  Boys  v.  Kew  Orleans  and  Baltimore^  12  An.  62 ;  Hwockrd  <fc 
Mayer  v.  New  Orleans  and  Baltimore^  12  An. 

The  city  of  New  Orleans  sued  the  commissioners  alone  for  municipal  taxes 
upon  the  whole  of  this  property.     The  suit  was  dismissed. 

The  argument  for  the  appellants,  filed  in  this  court,  discloses  a  sufficient 
reason  for  affirming  this  judgment  It  is  stated  in  that  argument  that  ^Hhe 
cities  of  New  Orleans  and  Baltimore  have  no  interest  in  and  are  not  parties  to 
this  suit'' 

The  commissioners  and  agents  cannot  stand  in  judgment  for  the  cities  with- 
out the  authorization  of  the  latter.  No  such  authority  appears  in  this  case. 
They  do  not  represent  in  any  manner  the  beneficiaries  who  for  a  time  are  to 
share  in  the  revenues  of  the  McDonogh  estate.  The  tax  bills  are  not  made  out 
against  those  beneficiaries,  and  they  have  had  no  notice  of  this  action. 

It  is  plain  that,  so  far  as  the  city  of  New  Orleans  is  concerned,  it  would  be 
an  idle  ceremony  for  the  city  to  tax  itself;  such  a  claim  would  be  instantly  ex- 
tinguished by  confusion. 

There  is  no  such  contestatio  litis  between  proper  parties  as  to  enable  us  to 
decide  whether  the  city  of  New  Orleans  has  the  right  to  tax  the  interest  of  its 
co-proprietor,  Baltimore,  in  the  property  common  to  both. 

Judgment  affirmed.  * 
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HEyRY  Hawford  V,  Moses  and  Solomon  Adlkr,  Administrators.  |i24 

A  notary  paMic  cannot  be  allowed  to  Increase  hto  legal  feet  for  those  acts  which  he  does  In  his 

oiBelal  capadtjri  by  testtmonjr  as  to  the  value  of  extra  senrices. 
A  motion  filed  In  the  Sapreme  Ooort  by  the  defendant,  who  la  appdlee,  to  have  the  Jndgnent  of  the 

lower  court  amended  by  dismissing  plaintUT's  demand,  Is  a  substantial  compliance  with  Articles 

S8S  and  880  of  the  6ode  of  PracUoOf  and  authorises  the  entire  reyersal  of  the  Judgment  of  the 

lom  court  and  a  Judgement  of  the  appellate  court  In  fsTor  of  defendant. 

APPEAL  from  the  District  Court  of  East  FeliciuMs  Batliff,  J. 
J.  0,  FuquOf  for  plaintiff  and  appellant    Muse  A  Edrdeey  for  defendants. 

Buchanan,  J.  The  plaintiff  a  notary  public  in  the  parish  of  East  Feliciana, 
made  the  inventory  of  the  estate  of  Benoit  Adler,  of  which  the  defendants  are 
administrators,  under  an  order  from  the  District  Court  in  which  the  succession 
was  opened. 

This  inyentory  occupies  between  six  and  seven  pages  of  this  record,  and  con- 
tains about  fifteen  hundred  words,  counting  every  figure  as  a  word.  The 
petition  admits  that  the  plaintiff  has  received  one  hundred  and  twenty*flve  dol- 
lars for  making  this  inventory,  and  he  claims  five  hundred  and  two  dollars  and 
fifty  cents  additional,  upon  the  following  plea:  ^*That  by  virtue  of  and  in  obe- 
dience to  a  commission  from  your  honorable  court,  issued  on  or  about  the  9th 
of  November,  1858,  your  petitioner,  in  his  capacity  of  notary  public,  made  in* 
▼entories  of  the  property  and  effects  of  said  succession  of  Benoit  AdUr^  de- 
ceased. That  before  said  inventories  could  be  made,  it  was  necessaiy  to  go 
into  a  general  and  minute  examination  of  the  affairs  of  the  commercial  firm  of 
A.  Letyi,  Adler  &  Co.^  of  which  firm  deceased  was  a  partner,  and  to  make  a  de- 
tailed statement  of  said  affairs,  before  the  experts  could  make  any  estimation 
of  the  interest  of  deceased  in  said  firm.  That  said  examination  and  detailed 
statement  of  the  business  and  condition  of  afbirs  in  said  firm  were  accordingly 
made  by  your  petitioner,  as  will  be  seen  more  fully  and  in  detail  by  refer- 
ence to  the  annexed  statements  marked  *A'  and  ^B,^  which  are  made  part 
hereof  That  your  petitioner  also  made  inventory,  and  performed  other  ser- 
vices for  the  benefit  of  said  succession,  as  will  be  more  fully  seen  by  reference 
to  the  annexed  statement  or  account  marked  *  C,'  which  is  also  made  part  hereo£ 
That  said  labor  and  services  so  rendered,  and  which  enured  to  the  benefit  of 
said  succession,  were  well  worth  the  price  of  six  hundred  and  twenty-seven 
dollars  and  fifty  cents.  That  petitioner  has  received  from  A,  Letiy  for  the  ac- 
count of  said  succession,  the  sum  of  one  hundred  and  twenty-five  dollars,  which 
leaves  a  balance  due  him  of  five  hundred  and  two  dollars  and  fifty  cents,  as 
hereinbefore  stated.'* 

On  the  trial  the  plaintiff  offered  witnesses  to  prove  the  value  of  his  services 
in  making  a  balance-sheet  of  the  books  of  ^.  Levi^  Adler  &  Co,^  as  contained 
in  the  inventory  of  Benoit  Adler.  This  testimony  was  objected  to  by  the  de- 
fendants, but  the  objection  was  overruled  and  the  evidence  admitted  To  which 
lulmg  of  the  court  a  bill  of  exceptions  was  reserved 

The  District  Court  erred    A  notary  public  cannot  be  allowed  to  increase  his 
legal  fees,  for  those  acts  which  he  does  in  his  official  capacity,  by  testimony  of 
a  quantum  meruit  fbr  extra  services.    This  was  distinctly  decided  in  Walton 
31 
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Hawiobd      y.  JJis  Creditors^  8  Rob.  438,  and  again  in  the  case  of  the  State  v.  Atchafalaya 
AdIhu        BanJc,  7  Rob.  198. 

It  is  very  easy  to  perceive  that  a  relaxation  of  the  rule  would  make  the  fee 
bill  a  dead  letter.  And  no  stronger  instance  can  well  be  presented  than  the 
present  case  aflfords  of  the  bad  consequences  of  a  different  rule :  the  extra  com- 
pensation charged  by  the  plaintiff  for  making  the  inventory  of  Benoit  Adler^ 
amounting  to  nearly  twenty  per  cent  of  the  total  appraisement  of  the  estate 
inventoried.  The  jury  who  tried  the  case  in  the  court  below,  found  a  verdict 
in  iavor  of  plaintiff  for  thirty-six  dollars  and  seventy-five  oents,  from  which 
plaintiff  has  appealed.  The  appellees  filed  in  this  court,  on  the  same  day  the 
transcript  was  filed,  a  paper  of  the  following  tenor: 

^^Eenry  Edieford  v.  M.  &  S.  Adler,  Administrators. 

"On  appeal  in  the  Supreme  Court,  come  the  defendants  and  appellees,  and 
move  the  court  to  amend  the  judgment  of  the  lower  court  by  dismissing  plain- 
tiff's demand  entirely,  as  prayed  for  in  appellees*  answer,  and  for  the  reason 
stated  in  their  said  answer.  By  their  attorneys, 

Muse  &,  Hardbe." 

We  view  this  as  an  answer  to  the  appeal,  and  a  substantial  compliance  with 
the  requirements  of  the  Code  of  Practice,  Articles  888  and  890. 

As  the  record  shows  that  the  plaintiff  has  been  already  paid  more  than  his 
legal  fees  for  making  the  inventory  of  Adler's  estate,  the  amendment  prayed 
for  must  be  allowed. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  there  be  judgment  for  defendants,  with  costs  in 
both  courts. 

Mbrbick,  C.  J.,  was  recused  in  this  case. 


Thomas  McGowan  v.  Mart  Laughlan. 

When  the  only  subBoriblng  witness  to  an  act  of  sale  1b  dead,  and  after  diligent  search  and  Inquiry 
no  one  can  be  found  who  is  acquainted  with  the  signatare  or  place  of  residence  of  the  vendor, 
proof  of  the  genuineness  of  the  signature  of  the  subscribing  witness  will  be  sufflclent  proof  of  the 
execution  of  the  instrument. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J. 
Goodrich  d5  DeFrance^  for  plaintiff  and  appellant.  A,  JB,  Caldwell^  for  de- 
fendant 

VooRHiBS,  J.  This  is  a  petitory  action  brought  by  the  plaintiff  to  recover  a 
slave  named  Jerry.  He  alleges  that  he  acquured  said  slave,  then  known  as 
Spencer^  by  donation  from  his  father,  prior  to  the  year  1839.  That  sometime 
in  that  year  or  the  next,  1840,  said  slave  was  enticed  away  from  his  possession 
in  Tennessee,  where  he  resided,  and  came  into  the  possession  of  the  late  Wm. 
Laughlan  about  twelve  years  since,  and  has  ever  since  been  in  possession  of 
said  Lav{fhlan  or  that  of  the  defendant,  but  without  any  legal  title. 

The  defendant  in  her  answer  avers  that  her  title  is  derived  fix)m  James  Stotts^ 
a  resident  of  Arkansas,  who  sold  said  slave  to  the  late  William  Laughlan^  at 
Vicksburg,  on  the  20th  November,  1841,  for  the  price  of  $740;  that«7bAn 
Gedge  bought  him  at  the  syndic's  sale  of  the  estate  of  said  Laughlan^  on  the 
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18th  of  June,  1861,  and  sold  him  to  her  on  the  18th  of  August,  1851,  and  that      MoGowam 
she,  and  those  under  whom  she  holds,  haye  heen  in  the  quiet,  puhlic  and  un-      lavohlav. 
interrupted  possession  of  said  slave  as  owners  in  good  faith  more  than  ten  years 
prior  to  the  institution  of  the  present  suit     She  therefore  pleads  the  prescrip- 
tion of  fiye  and  ten  years  as  a  har  to  the  plaintifTs  action.    There  W9S  judgment 
in  her  favor,  and  the  plaintiff  appealed. 

We  conclude  from  the  admission  of  the  plaintiff  that  William  Laughlan 
and  the  defendant  had  heen  in  the  uninterrupted  possession  of  the  slave  Jerry 
about  twelve  years  previous  to  the  date  of  the  filing  of  his  petition,  on  the  20th 
of  December,  1854,  a  sufficient  length  of  time  to  acquire  said  slave  by  prescrip- 
tion with  a  just  title.  C.  C.  3432.  In  the  absence  of  proof  to  the  contrary, 
William  La/ughlan  and  those  holding  under  him  must  be  presumed  to  have 
been  possessors  in  good  faith.     C.  C.  3447,  3448. 

But  it  is  contended  by  the  appellant  that  the  sale  from  StotU  to  Laugh- 
Jan  was  an  absolute  nullity,  insufficient  to  constitute  a  just  title  to  form  the 
basis  of  prescription,  because  it  was  in  contravention  of  a  constitutional  and 
statutory  provision  of  the  State  of  Mississippi,  interdicting  the  introduction  of 
slaves  into  that  State  as  merchandize  or  for  sale. 

Conceding  that  such  an  interdiction  did  exist,  of  which  we  cannot  take  judi- 
cial notice,  there  is  no  evidence  in  the  record  to  show  that  the  slave  was  brought 
into  Mississippi  by  StotU  as  merchandize  or  for  sale.  Certainly  the  recital  in 
the  sale,  that  he  resided  in  the  State  of  Arkansas,  could  scarcely  be  viewed  as 
affording  any  proof  of  such  fact,  much  less  the  fact  that  the  slave  had,  as  alleged 
by  the  plaintifl^  absconded  in  1839  or  1840  from  his  residence  in  Tennessee. 
Indeed,  for  aught  that  appears  to  the  contrary,  StotU  may  have  acquired  his 
title  to  the  slave  in  Mississippi 

A  bill  of  exceptions  to  the  admission  of  the  sale  under  private  si^ature  from 
StotU  to  Laughlan,  in  evidence  on  the  trial  of  the  cause  below,  has  been  sub- 
mitted to  oinr  consideration.  It  is  objected  that  there  was  not  sufficient  proof 
of  its  execution.  W.  Pollock,  the  only  subscribing  witness,  then  resided  and 
continued  to  reside  at  Vicksburg  until  the  time  of  his  death,  in  the  &11  of  1848. 
The  genuineness  of  his  signature  is  satis&ctorily  proved. 

The  defendant  appears  to  have  made  a  strict,  diligent  and  honest  inquiry  and 
search  for  the  vendor,  Jamei  StotU^  at  Vicksburg,  and  at  the  place  indicated  ui 
the  deed  as  his  residence,  in  the  State  of  Arkansas,  but  in  vain.  It  is  shown 
that  he  had  never  resided  in  the  parish  of  Carroll,  nor  that  any  one  had  known 
him  in  the  State.  None  of  the  witnesses  in  Vicksburg,  whose  depositions  were 
taken  under  commission,  appear  to  have  been  acquainted  with  his  signature  or 
his  place  of  residence. 

We  think  the  evidence  in  the  record  is  sufficient  to  establish  the  impossi- 
bility of  proving  the  signature  of  James  StotU  in  any  other  manner  than  that 
to  which  the  defendant  has  resorted,  and  that  she  has  brought  herself  within 
the  rule  for  the  admission  of  such  secondary  evidence.  9  An.  227;  Greenleaf 
on  Evidence,  §§  574,  669,  672,  676,  604,  606  and  610. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs. 
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Elizabeth  Wilson  v,  Moses  Hendrt  et  al. 

WlMn  the  wift  in  opposition  to  a  creditor  of  the  hoihand,  in  wfaooe  teror  ehe  had  mado  a  fomal  re* 
nanotatioD,  claimed  the  property  mortgaged  hj  him  as  her  aeparate  property — Bdd  :  that  a  oon- 
reyance  of  the  property  to  the  wife,  by  act  under  private  signature,  not  recorded,  in  which  the 
consideration  of  the  transfer  was  stated  to  be  a  partial  payment  of  the  amount  due  to  the  wUe 
frma  her  father's  succession,  without  Its  being  shown  where  the  fkCher*s  snoeesslon  was  opened,  or 
what  amount  the  wife  was  entitled  to  inherit,  was  lasaffldent  to  rebut  the  legal  presumptton  of 
title  In  the  community. 

APPEAL  from  the  District  Court  of  Tensas,  Farrar,  J. 
L.  V.  Reecei,  for  plaintiff  and  appellant     Thomas  P.  Farra/r^  for  defen- 
dants. 

VooRHiES,  J.  On  the  1st  of  January,  1855,  William  C,  WiUan^  the  hus- 
band of  the  plaintiff  executed  a  mortgage  in  &yor  of  the  defendant,  Mosm 
Hendry,  on  a  slave  named  Jane,  and  other  property,  to  secure  the  payment  of 
a  promissory  note  for  the  sum  of  $1150 ;  in  which  act  the  plaintiff  made  a  for- 
mal renunciation  of  her  right  of  mortgage. 

The  execution  of  a  writ  of  seizure  and  sale,  obtained  by  the  defendant  on 
this  mortgage,  was  enjoined  by  the  plaintiff  in  so  fiur  as  the  same  related  to  the 
slave  Jane,  whom  she  claimed  as  her  paraphernal  property,  alleging  that  she 
had  acquired  said  slave  by  inheritance  from  her  deceased  Other's  succession,  on 
the  6th  of  February,  1850,  as  evidenced  by  a  transfer  to  her  of  that  date. 

The  injunction  was  dissolved  without  damages,  and  she  appealed. 

Our  examination  of  the  evidence  has  brought  us  to  the  conclusion  that  there 
is  no  error  in  the  judgment  of  the  court  below.  An  act  under  private  signature, 
dated  the  6th  t>f  February,  1850,  purporting  to  be  a  conveyance  of  the  slave  Jans 
from  Sarah  Moore  and  her  husband,  Danid  Qay,  to  the  plaintiff  for  the  prioe 
of  $650,  in  part  payment  of  the  amount  due  to  the  latter  from  her  father's  suc- 
cession, and  which  does  not  appear  to  have  ever  been  recorded,  appears  to  be 
the  only  evidence  of  title  in  the  plaintiff.  Nothing  shows  when  or  where  her 
fiither's  succession  was  opened,  nor  the  amount  which  she  was  entitled  to  in- 
herit This  conveyance  to  her,  standing  alone,  is  clearly  insufficient,  under  the 
well  settled  jurisprudence  on  the  subject,  to  rebut  the  legal  presumption  of  title 
in  the  community  to  said  property.     G.  G.  2835 ;  5  An.  868. 

In  Wiley  v.  Hunter  and  wife,  2  An.  806,  where  the  pr(^[>erty  mortgaged  by 
the  husband  to  the  plaintifl^  was  conveyed  to  the  wife  by  her  brothers  and 
sisters,  and  urged  as  a  datwn  en  paiement  for  her  share  of  her  mother's  succes- 
sion, her  fiiilure  to  make  proof  of  what  that  share  was,  the  court  held  to  be  fatal 
to  her  pretensions.  We  do  not  apprehend  this  to  be  in  opposition  to  the  doc- 
trine of  the  cases  quoted  by  the  appellant's  counsel  in  1  La.  522;  17  La.  296; 
1  Rob.  867;  4  Rob.  115;  2  An.  930,  and  5  An.  741,  116. 

Under  the  peculiar  circumstances  of  this  case,  we  do  not  think  justice  re- 
quires that  the  appellant  should  be  mulcted  in  damages,  as  claimed  by  the  ap- 
pellee ;  neither  can  we  allow  him  any  more  than  the  highest  rate  of  conventional 
interest  to  which  he  is  entitled  under  the  judgment 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
affirmed,  with  costs. 
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J.  P.  Walworth  v.  R.  C.  Ballard. 

12    245! 
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tim  criminally  and  a  cenyiction  U  a  prerequisite  to  the  ciyU  liability  of  a  party  sought  to  be  made  100    243| 

UaUe  for  the  debte  of  a  vacant  estate  on  the  ground  of  having  taken  poBBesslon  of  It  without 

aothority,  with  the  intent  of  eonrertlng  the  same  to  his  own  use. 

APPEAL  from  the  District  Court  of  the  parish  of  Madison,  Farrar,  J. 
A.  T.  Steele,  for  plaintiff  and  appellant    Stacy  &  Sparrow^  for  defendant 

Mebricx,  C.  J.  The  plaintiff  being  a  creditor  of  Silas  Lillard^  deceased,  for 
$13,888  13  with  interest  from  February,  1848,  has  brought  the  present  action 
against  the  defendant  to  make  him  responsible  for  the  debt 

He  bases  his  right  of  recoyerj  upon  the  Act  of  18th  March,  1820.  The  12th 
Section  of  which  was  rednacted  in  1855,  and  is  in  these  words,,  yiz : 

"  That  in  case  any  person  shall  take  possession  of  a  yacant  estate  or  part 
thereof^  without  being  duly  authorized  to  that  effect,  with  the  intent  of  con- 
yertingthe  same  to  his  own  use,  he  shall  be  prosecuted  by  information,  and  on 
conyiction  thereof  shall  be  fined,  not  exceeding  two  thousand  dollars,  to  the  benefit 
of  the  State,  and  shall  be,  moreoyer,  liable  to  pay  all  the  debts  of  the  said  estate, 
exclusiye  of  the  damage  to  be  claimed  by  the  person  who  may  haye  suffered 
thereby."    Acts,  1855,  400,  sec.  9 ;    BuUard  &  Curry's  Dig.,  810,  §2. 

The  defendant  haying  excepted  to  the  plaintiff's  action,  the  question  is  pre- 
sented whether  the  prosecution  by  information  and  a  conyiction  is  not  a  pre- 
requisite to  the  dyil  liability  of  the  party  to  pay  the  debts  of  the  yacant 
estate? 

We  are  not  aware  of  anything  in  our  law  analogous  to  the'ex^utor  de  ten 
tort  of  the  common  law.  Hence  the  authorities  from  that  source  can  fiimish 
but  little  assistance  on  the  present  question. 

Prior  to  the  passage  of  the  Act  of  1820,  the  liability  of  the  person  conyerting 
the  effects  of  a  yacant  succession  to  his  own  use,  was  merely  in  an  action  in 
damages  to  the  succession  for  the  amount  of  the  injury  sustained. 

Perhaps  also  where  all  of  the  goods  of  the  succession  were  made  way  with, 
the  creditors  might  recoyer  to  the  extent  of  the  injury  done  him  in  a  demand 
similar  to  the  reyocatory  action. 

To  these  remedies,  which  result  from  the  general  proyisions  of  law,  the  Act 
of  1820  has,  in  the  case  of  the  taking  possession  of  all  or  any  pa^t  of  the  effects 
belonging  to  a  yacant  estate  with  the  intent  to  conyert  them  to  the  use  of  the 
taker,  added,  on  conyiction,  1st,  a  fine  not  to  exceed  two  thousand  dollars ; 
2d,  a  liability  to  pay  all  the  debts  of  the  estate. 

Inasmuch  as  this  liability  ^*  to  pay  the  debts  of  the  estate  is  exclusive  of  the 
damages  to  be  claimed  by  the  parties  who  may  hsye  suffered  thereby,"  it  ia 
seen  that  the  trespasser  is  responsible  to  the  yacant  succession  for  all  the  effects 
be  may  haye  taken,  in  addition  to  the  two  penalties  denounced  against  him  by 
the  statutcL 

As  the  Act  is  so  highly  penal,  we  think  that  it  was  the  intention  of  the 
Legislature  to  make  both  penalties  depend  upon  a  conyiction  under  a  public 
prosecution.  That  is,  we  think,  the  more  natural  interpretation  of  the  lan- 
guage used  according  to  its  order. 
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WiLwoMH  MoreoYer,  it  is  hardly  to  be  supposed  that  the  Legislature  intended  to  invest 
the  private  citizen  with  the  power,  upon  the  proof  of  the  conversion  of  an 
article  or  two  of  small  value  to  the  use  of  another,  to  charge  that  other  with  all 
the  debts  with  which  a  succession  may  be  burdened,  however  large  they  might 
be. 

The  administration  of  criminal  justice  is  much  safer  in  the  hands  of  public 
officers  charged  with  the  prosecution  of  crimes  and  offences,  than  in  the  hands 
of  private  persons  governed  by  such  preponderating  interests. 

The  construction  we  put  upon  the  statute  in  question  is  the  same  as  that 
intimated  in  the  case  of  McMasterB  v.  Place,  8  An.  431,  although  the  point  now 
made  does  not  appear  to  have  been  directly  decided  in  that  case. 

The  plaintiff  in  his  petition  having  fiiiled  to  allege  that  the  defendant  had 
been  convicted  of  taking  possession  of  the  vacant  estate  or  a  part  thereof  with- 
out being  duly  authorized  to  that  effect,  with  the  intent  of  converting  the  same 
to  his  own  use,  the  exception  is  well  taken,  and  the  judgment  of  the  lower 
court  must  be  affirmed. 

Judgment  affirmed. 
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Succession   of  John  G'Keefe — On  rule  taken  by  G.   McCrystal, 
Executor,  r.  C.  Delacroix. 

The  pnrchuer  of  property  at  a  succession  sale  deliyered  to  the  notary  who  was  to  prepare  the  act 
of  sale  and  mortgage  the  cash  Instalment  of  the  price,  and  also  left  with  him  the  notes  that  were 
to  be  given  in  compliance  with  the  terms  of  the  atj^udication.  The  executor  of  the  estate  after- 
wards asked  the  notary  to  give  him  $60  of  the  money  on  account  to  pay  a  bill,  which  the  notary 
did.  The  notary  afterwards  absconded  with  the  balance  of  the  money,  ffdd:  that  the  loss  should 
be  borne  by  the  purchaser. 

In  order  to  make  a  valid  tender  the  money  must  be  placed  in  the  power  of  the  adverse  party.  If 
paid  into  court,  it  must  be  with  the  intention  on  the  part  of  the  debtor  that  the  creditor  shall  be  at 
liberty  to  take  it  out  of  court.  If  deposited  with  the  notary,  as  the  agent  of  both  parties,  it  must 
be  with  the  consent  that  the  creditor  shall  be  at  liberty  to  withdraw  It  if  he  sees  fit,  otherwise  the 
money  is  at  the  risk  of  the  debtor. 

The  money  and  notes  could  only  have  been  placed  at  the  risk  of  the  succession  or  executor  by  a 
formal  putting  in  default,  or  by  a  deposit  for  the  l>eneflt  of  the  succession  with  the  express  or  Im- 
plied consent  of  the  executor. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
A.  McCa/rihy  &T,W.  Collins^  for  the  executor  and  appellant     A,  Bobert^ 
for  defendant 

Merrick,  C.  J.  Two  lots  of  ground  in  the  city  of  New  Orleans  were  sold  at 
a  probate  sale  of  property  of  the  succession  of  John  CPKeefe,  deceased,  on  the 
80th  of  December,  1854,  to  the  defendant  in  the  rule,  for  the  sum  of  $1450,  one 
third  cash  and  the  residue  on  a  credit  of  six,  twelve  and  eighteen  months,  for 
which  notes  were  to  be  giyen  bearing  six  per  cent  interest  until  their  maturity 
and  eight  per  cent  thereafter,  and  to  be  secured  by  mortgage  upon  the  pro- 
perty sold. 

The  purchaser  delivered  to  the  notary  who  was  to  prepare  the  act  of  mort- 
gage and  sale  the  instalment  of  cash  on  deposit ;  and,  it  seems,  also  left  with 
him  the  notes. 
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After  the  money  had  heen  paid  to  Monaghan^  the  Notary  Public,  Mc  Crystal 
asked  him  (M<mag1ian)  to  giye  him  $60  dollars  on  account,  for  the  purpose  of 
enabling  him  to  pay  a  bill,  and  the  amount  was  handed  to  him  by  the  notary. 
The  latter  having  absconded,  the  executor  demanded,  through  a  Notary  Public, 
a  compliance  on  the  part  of  2>tf2acroix  with  the  terms  of  sale,  and  on  his  refusal 
to  comply  further  than  he  had  already  done,  he  took  a  rule  upon  him  to  show 
cause  why  he  should  not  comply  with  the  terms  of  the  adjudication  and  accept 
the  sale. 

This  rule  is  resisted  by  the  purchaser,  on  the  ground  that  the  payment  of  the 
money  to  the  notary  and  deliyery  of  the  notes  was  done  with  the  consent  of 
Uie  executor,  and  the  same  is  in  itself  a  compliance  with  the  terms  of  adjudica- 
tion. 

It  is  contended  on  the  part  of  the  purchaser,  that  the  case  is  identical  with 
the  case  of  Breen  t.  Schmidt,  6  An.  18  ;  that  here  as  in  that  case,  the  vendor 
having  withdrawn  a  portion  of  the  funds  from  the  notary,  must  be  presumed 
to  have  consented  to  the  payment  of  the  money  to  the  notary  by  the  purchaser. 
But  it  must  be  remarked,  that  in  the  case  cited  the  decision  is  placed  expressly 
on  the  peculiar  facts  of  the  case,  and  on  the  conclusions  of  the  District  Court 
upon  the  fiicts,  which  the  Supreme  Court  did  not  feel  authorized  to  disturb. 

In  the  case  of  Brown  against  the  same  defendant,  in  the  7th  Aa  849,  this 
court,  with  a  slight  variation  of  the  testimony,  came  to  a  different  decision,  and, 
it  seems  to  us,  the  doctrine  cannot  be  extended  beyond  the  case  in  the  6th  An- 
nual, without  violating  the  well  settled  law  on  the  subject  of  tender  and  pay- 
ment 

In  order  to  make  a  valid  tender,  the  money  must  be  placed  in  the  power  of 
the  adverse  party.  If  paid  into  court,  it  must  be  with  the  intention  on  the 
part  of  the  debtor  that  the  creditor  shall  be  at  liberty  to  take  it  out  of  court 
If  deposited  with  the  notary,  as  the  agent  of  both  parties,  it  must  be  with  the 
consent  that  the  creditor  shall  withdraw  it  if  he  sees  fit  If  not  so  deposited, 
the  property  in  the  money  remains  in  the  debtor,  the  notary  is  his  agent  and 
the  money  is  at  his  risk.     C.  P.  404,  407 ;  DeOoer  v.  Kella/r,  2  An.  496. 

In  the  present  case  the  money  was  delivered  to  the  notary  on  deposit  And 
it  does  no  appear  to  have  been  placed  there  with  the  consent  of  the  purchaser 
that  it  should  be  withdrawn  by  the  executor.  On  the  contrary,  it  may  be 
fiurly  inferred  from  the  manner  in  which  the  deposit  was  made,  that  neither  the 
money  nor  the  notes  were  to  be  delivered  to  the  executor  until  the  further  con- 
sent of  the  depositor  should  be  manifested,  and  a  satisfactory  certificate  of  mort- 
gage produced. 

Now,  did  the  borrowing  of  fifty  dollars  of  the  notary  by  McCrystal  change 
the  character  of  the  deposit,  and  place  the  money  and  notes  at  the  risk  of  the 
Suecemon  of  OKeefe  t 

We  think  this  can  hardly  be  affirmed.  The  money  and  notes  could  only  be 
placed  at  the  risk  of  the  succession  or  executor  by  a  formal  putting  in  default 
or  by  a  deposit  for  the  benefit  of  the  succession,  with  the  express  or  implied 
consent  of  the  executor. 

Here  the  deposit  cannot  be  considered  as  so  made,  for  the  depositor,  it  is  to 
be  presumed,  did  not  intend  to  part  with  the  control  of  the  property,  the  money 
and  notes  deposited,  until  he  had  obtained  from  McCrystal  a  satisfactory 
titie; 
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*'?5irSSL.^  The  money  borrowed  by  Me  Crystal  of  the  notary  appears  to  have  been  a 
matter  between  them,  (Mc  Crystal  and  the  notary.)  It  was  borrowed  "  on  ac- 
count" It  does  not  appear  to  have  been  demanded  of  the  notary,  as  money 
belonging  to  Mc  Crystal^  as  executor,  but  as  money  belonging  to  the  notary, 
and  which  was  to  be  replaced  probably  when  the  price  was  receiyed  of  the  pur- 
chaser. The  money  received  from  the  notary  was  not  shown  to  have  been  re- 
ceived on  account  of  the  succession,  and  it  must  be  presumed  it  was  for  some 
private  object  of  Mc  Crystal 

The  unfiiithfulness  of  the  notary  in  loaning  to  McCrystal  a  part  of  the  funds 
of  his  principal,  if  the  money  lent  was  really  a  part  of  the  same,  has  proved 
less  injurious  to  the  purchaser  than  it  would  have  been  had  the  notary  been  a 
fiuthful  depositary  up  to  the  day  only  of  his  departure  with  the  whole.  What 
was  loaned  to  McCrystal  has  been  saved,  and  as  the  latter  has  offered  to  return 
the  same  to  Delacroix^  who  has  refused  to  receive  it,  it  may  be  considered  as 
80  much  of  the  first  instalment  already  in  the  hands  of  the  executor. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  District  Court  be  avoided  and  reversed,  and  that  the  said  rule 
taken  upon  the  said  Cyril  Delacroix  be  made  absolute,  and  that  he  be  ordered 
to  comply  with  the  said  terms  of  the  sale  made  the  thirtieth  day  of  December, 
1864,  fifty  dollars  of  the  instalment  in  cash  being  considered  as  already  in  the 
hands  of  the  executor,  to  the  credit  of  the  said  Delaeroix^  and  it  is  furth^ 
ordered,  that  the  defendant  pay  the  costs  in  both  courts. 


Widow  Junbk,  Tutrix,  v.  L.  F.  Hezeau. 

An  appeal  firom  an  order  aabmlttlng  a  cause  to  referees  Is  premature  and  will  be  dismissed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgaih,  J. 
L.  Eyma  and  /.  3,  Whitaler,  for  plaintiff    J.  L.  nssotvadR  Fileul, 
for  defendant  and  appellant.  - 

Buchanan,  J.  The  defendant  has  appealed  from  a  decree  of  the  following 
tenor: 

"It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  plnintiflfe  are  en- 
titled to  have  an  account  of  all  the  receipts  and  expenditures  of  the  whole  of 
the  property  known  as  the  cemetary  of  St.  Vincent  de  Paul,  and  that  the  books 
and  papers  of  said  cemetary,  in  whose  hands  soever  they  may  be,  be  referred  to 
auditors,  to  be  selected  by  the  parties,  in  order  that  an  account  may  be  stated 
between  them." 

A  motion  is  made  to  dismiss  the  appeal  on  the  ground,  among  others,  that 
"the  judgment  appealed  from  is  not  final,  and  does  not  divest  the  inferior 
<Jourt  of  its  jurisdiction  over  the  case." 

"We  think  this  ground  is  well  taken.  It  was  decided  in  Da/ois  v.  Precal,  6 
Martin  422,  that  an  appeal  from  an  order  submitting  a  cause  to  referees  is  pre- 
mature. 

It  is,  therefore,  decreed  that  this  appeal  be  dismissed,  at  the  costs  of  appel- 
lant 
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James  W.  Boatner,  Administrator,  r.  Stephen  Yarborouoh. 

Ho  Mtf on  ttef  far  the  price  of  ftwad.  The  Uw  learee  pwUee  who  trallie  In  forbidden  thlngi  mnd 
Uien  break  Ciith  with  each  other,  to  such  mntaal  redreas  aa  their  own  standard  of  honor  may 
award. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff^  J. 
Smith  Sb  Pond^  for  plaintifil    Botoman  d  Delee  and  Muse  A  JBardee^  for 
defendant  and  appellant 

Spoffobd,  J.  This  suit  is  the  sequel,  and  we  trust  the  final  sequel,  of  the 
case  of  Muse,  syndic,  t.  T4»rharough  et  a2L,  decided  as  &r  back  as  1888,  and 
reported  in  11  La.  621. 

Bj  the  result  of  that  suit,  Elia$  Boatner  (in  whose  right  this  action  was 
brought)  was  evicted  of  property  estimated  to  be  worth  about  (27,000,  of  which, 
bj  the  expenditure  of  about  $6000,  the  creditors  of  the  orig^l  owner,  John 
Bosttoiek,  were  sought  to  be  defrauded,  by  means  of  a  scheme  first  concocted 
between  the  present  defendant,  Ya/rhorough,  and  the  said  Bosttoieh,  and  after- 
wards persistently  prosecuted  by  their  confederate,  Bli(u  Boatner,  deceased. 

Ya^hcTough  had  become  security  for  Bostwieh  to  Beynoldt,  Byrne  A  Co.,  in 
the  amount  of  five  thousand  dollars.  His  object  was,  first,  to  save  this  sum, 
and  then  to  aid  Bostwich  in  definuding  his  other  creditors.  For  that  purpose, 
he  took  a  mortgage  and  pledge  of  all  his  yaluable  property,  procured  from  him 
a  confession  of  judgnkent  for  $6,600,  and  made  a  tevy  upon  the  property  mort- 
gaged and  pledged  to  secure  this  sum. 

At  this  juncture,  on  the  14th  January,  1834,  the  deceased,  Elias  Boatner^ 
(whose  administrator  brings  this  suit)  appeared  with  IL  Boatner^  and  took 
from  YarboTough  a  notarial  transfer  of  all  his  interest  in  the  mortgage,  pledge, 
judgment  and  seizure,  lor  which  they  promised  to  give  three  promissory  notes, 
amounting  to  $6,164,  and  payable  respectiyely  on  the  1st  April,  1884,  the  1st 
November,  1834,  and  tbe  1st  November,  1886. 

After  the  passage  of  this  notarial  act,  EUae  Boatner  took  oontrol  of  the  ex- 
ecution already  levied  upon  all  the  property  of  Boetwick,  and  on  the  3d  of  Feb- 
ruary, 1834,  it  was  adjudicated  to  him  and  his  associate  M,  Boatner,  for  the 
price  of  $6,606,  enough  to  satisfy  tbe  judgment  confessed  by  Bostitiek  in  &yor 
of  YarboTOugh,  and  by  the  latter  transfeired  to  Boatner, 

Having  thus,  as  he  supposed,  secured  the  property,  Boatner,  on  the  16th  of 
February,  gave  Yaa^borough  his  three  notes,  as  promised  in  the  notarial  act  of 
the  14th  January,  and  secured  them  by  mortgage. 

The  first  of  these  notes,  it  will  be  observed,  fell  due  on  the  1st  April,  1834; 
^ut  it  was  not  paid. 

On  the  11th  April  of  that  year  EUae  Boatner  was  served  with  citation  and 
the  petition  in  the  suit  of  Muse,  syndic,  v.  Yarborough  et  al.  This  petition  in 
the  name  of  the  creditors  of  Bostwich,  who  made  a  cession  immediately  after 
Boatner  had  swept  off  his  available  property  through  the  judgment  in  &vor  of 
Yarborough,  distinctly  charged  Bostmck,  Yarborough  and  Boatner  vrith  hav- 
ing conspired  to  defraud  the  creditors  of  Bostwich,  through  the  machinery  of 
their  mortgage,  pledge,  judgment,  transfer,  Sheriff^s  sale  and  purchase  in  the 
name  of  the  Boatners,  as  the  following  extract  will  show : 

*^  Your  petitioner  represents  that  the  said  Yarborough  and  the  said  Boatners 
82 
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BoATm       well  knew  that  the  said  John  Bostwiek  was  insolvent,  and  intended  sumg  his 
Tauobough.    creditors  as  soon  as  he  had  made  the  arrangement  with  them  by  which,  as  ho 
thought,  all  of  his  valuable  property  would  be  screened  from  the  claims  of  his 
creditors,  and  knowing  this  fiict,  they  assisted  and  participated  in  the  arrange- 
ment" 

The  petition  prayed  that  the  judgment,  transfer,  seizure  and  sale  be  decreed 
to  be  null  and  void,  on  account  of  the  frtiud  which  infected  them  to  the  injury 
of  the  creditors  of  BoBttoieh 

Upon  the  trial  of  the  suit  contradictorily  with  Boatner  and  Yarbarough^  a 
verdict  was  rendered  in  favor  of  the  plaintiff  generally.  There  was  judgment 
pursuant  to  the  rule,  and  the  defendants  appealed  to  the  Supreme  Court,  where 
they  seem  to  have  made  conunon  cause  in  seeking  to  get  rid  of  the  judgment 
upon  purely  technical  grounds,  and  not  by  a  denial  of  the  fraud. 

The  judgment  of  the  District  Court  was  afiSrmed. 

Boatnefi's  representative  now  sues  his  confederate  Yarborough  to  recover  the 
price  he  was  to  pay  the  latter  for  the  mortgage,  pledge,  judgment  and  seizure, 
which  have  thus  turned  to  ashes  in  his  hands.  He  contends  that  Yarhoratigh 
warranted  their  existence  as  valid  claims,  and  that  the  warranty  has  been  fal- 
sified by  the  the  eviction  which  followed  the  suit  of  Mtue,  syndic. 

He  alleges  that  he  has  paid  the  three  notes  he  gave  for  the  price.  Yar- 
borough  denies  this  &ct,  and  in  support  of  the  denial  produces  the  original  notes 
uncancelled 

But  Boatner  says  that  the  contract  was  in  effect  novated,  by  giving  another 
note  of  $8,000  to  Yarborough,  which  the  latter  surrendered  in  execution  under 
the  judgment  of  Reynolds^  Byrne  <£  Go.  against  himself  as  surety  for  Bostwiehy 
for  which  he  took  the  mortgage  and  pledge  as  an  indemnity.  This  note  of 
$8000  the  plaintiff  contends  was  given  in  lieu  of  the  first  three  notes,  and  was 
bought  in  on  twelve  months'  credit  by  Boatner,  the  maker,  when  it  was  sold 
under  the  judgment  oi  Beynolde,  Byrne  A  Co,  v.  Yarborough,  and  that  having 
paid  his  twelve  months'  bond  to  Reynolds,  ,Byme  &  Co.,  on  the  27th  of  June, 
1886,  he  has  thus  extinguished  the  obligation  he  gave  as  the  price  of  the  claims 
of  Yarborough  against  Bostwick.  In  confirmation  of  this  view,  he  relies  upon 
the  &ct  that  Yarborough,  on  the  3d  of  January,  183T,  cancelled  the  mortgage 
given  him  by  Boatner  to  secure  the  payment  of  the  first  three  notes. 

If  these  assertions  be  true,  as  conjectured  by  the  District  Judge,  they  con- 
vict Boatner  as  a  conspirator  with  Yarborough  to  carry  out  a  scheme  of  fraud 
after  full  notice. 

For  it  will  be  observed  that  the  $8000  note  was  given  by  Boatner  to  Yar- 
borough on  the  25th  April,  1834,  payable  1st  June,  1886,  and  we  have  already 
stated  that  the  petition  of  Muse,  syndic,  against  Yarborough  and  Boatner,  to 
annul  their  transactions,  was  served  upon  Boatner  on  the  11th  April,  1834. 
An  innocent  purchaser  in  good  faith,  after  service  of  that  petition,  could  not 
have  renewed  and  augmented  his  obligations  to  a  fraudulent  vendor  who  had 
deceived  him. 

The  District  Judge  says  it  is  clear  that  Boatner  has  paid  for  Yarborough  the 
execution  that  Reynolds,  Byrne  &  Co.  issued  agaiast  the  latter,  that  he  has 
been  evicted  from  the  claims  and  mortgages  which  the  latter  transferred  to  him, 
and  that  it  is  but  sheer  justice  that  one  who  has  thus  paid  the  debt  of  another 
should  be  reimbursed.  That  Yarborough  was  under  a  natural  obligation  to  re- 
imburse Boatner  may  be  conceded. 
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But  judicial  tribunals  should  not  be  called  upon  to  adjust  the  balance  of  profit       Bcutxb 
and  loss  between  joint  adyenturers  in  iniquity.     No  action  lies  for  the  price  of    Tasboboooh. 
fraud.     The  law,  whose  mission  is  to  right  the  innocent  and  to  enforce  the  per- 
formance of  licit  obligations  only,  leaves  parties  who  traffic  in  forbidden  things 
and  then  break  fiuth  with  other,  to  such  mutual  redress  as  their  own  standard 
of  honor  may  award. 

It  18,  therefore,  ordered,  that  the  judgment  of  the  District  Ck>urt  be  avoided 
and  reversed,  and  this  suit  be  dismissed,  the  plaintiff  paying  costs  in  both 
courts. 

Mkrrigk,  C.  J.,  recused  himseli^  having  been  of  counsel  for  defendant 


L.  H.  Dearmond  v.  Eliza  M.  Courtney. 

Althongb  the  entire  Interest  of  a  oo-helr  In  a  saoeeedon  fUIen  to  him  may  be  aeiaed  and  etdd  ander 
execation  at  the  instance  of  a  creditor  of  the  heir,  the  Sheriff  is  not  dispensed  from  the  neeessltj 
of  seeing  that  a  description  of  the  property  seised  be  given  in  as  accurate  a  manner  as  the  nature 
of  Che  case  will  allow,  so  that  bidders  may  Icnow  what  they  are  bidding  for,  and  the  property  of 
the  debtor  may  not  be  nnnecessarily  sacrificed. 

When  the  proportion  of  the  heir's  interest  in  the  succession  was  not  given,  either  In  the  retnm  of 
the  Sheriff  or  the  advertisement  of  the  sale,  and  it  did  not  appear  how  many  heirs  there  were,  nor 
of  what  property  the  succession  consisted,  nor  what  was  the  amount  of  the  inventory,  the  sale 
was  properly  declared  illegal  and  void. 

As  the  plainUfl;  prevtons  to  bringing  his  action  to  annul  the  Judgment,  made  a  tender  of  the  amount 
tot  which  his  rights  in  the  succession  had  been  sold,  and  which  had  gone  to  the  payment  of  his 
Judgment  debtor,  it  was  not  necessary  to  make  him  a  party  to  the  suit  to  annul  the  Sheriff's  sale. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
J.   0,  Fuqutk,  for  plaintiff     Mum  A  Hardee^   for  defendant  and  ap< 
pellant 

SporFOBD,  J.  The  defendant  appeals  from  a  judgment  annulling  a  Sheriff's 
sale  at  which  she  was  a  purchaser. 

The  plaintiff,  before  attacking  the  validity  of  the  sale  of  his  property,  made 
a  tender  of  the  amount  which  the  defendant  had  bid  for  it,  and  which  had  gone 
to  the  sattsfikctibn  of  his  judgment  debts.  As  equity  and  good  conscience  re- 
quired, the  defendant  has  been  allowed  that  sum  in  the  judgment  from  which 
she  appeals. 

Three  defects  are  specially  relied  upon  in  the  plaintiff^s  petition  as  reasons 
for  annulling  the  sale.    It  is  necessary  to  notice  but  one. 

He  alleges  that  *' neither  the  seizure  made  by  the  Sheriff  nor  the  advertise* 
ment  under  which  said  pretended  sale  was  made,  contained  any  such  descrip- 
tion of  the  property  pretended  to  be  seized  and  sold  as  is  required  by  law,  nor 
any  such  description  as  would  enable  the  appraisers  properly  to  estimate  the 
same,  or  the  bidders  to  know  what  they  were  buyiog." 

Thedescription  was  this:  **AU  the  rights  title,  interest^  claim  and  demand 
of  the  defendant,  L,  JS,  Dearmond^  in  and  to  the  succession  of  his  mother, 
Bluabeth  Dea/rmandy  late  of  said  parish,  deceased,  and  all  the  right,  title,  in- 
terest and  claim  of  said  Le)ti  H.  BearmoTid  in  and  to  the  movables,  immovables 
and  slaves  of  whidi  said  succession  is  composed." 

Under  the  strict  rules  which  have  been  i^[>plied  to  forced  expropriationR  of 
property,  we  think  this  description  was  too  vague. 
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It  is  tme  the  eventual  interest  of  an  heir  in  an  unliquidated  suooession  is 
generally  very  hard  to  be  appraised.  Such  a  sacrifice  of  property  was  appre- 
hended from  this  source  in  France  that  the  Napoleon  Code  (Art  2206)  forbade 
the  personal  creditors  of  the  heir  to  expose  at  sale  the  undivided  portion  of  a 
co-heir  in  the  immovables  of  a  succession  prior  to  a  partition.  And  in  our 
former  Code  this  prohibition  was  perhaps  wisely  extended  still  further:  ^^The 
undivided  share  belonging  to  a  co-heir  in  a  succession  cannot  be  seized  on  exe- 
cution, but  the  creditors  have  the  right  to  demand  a  partition  of  the  estate  be- 
tween the  co-heurs."    Code  of  1808,  p.  490,  Art  6. 

In  the  new  Code  this  Article  was  omitted,  and  in  Noble  v.  Nettles,  8  R.  153, 
it  was  held  to  have  been  repealed  by  the  great  repealing  statute  of  March  25th, 
1828.  In  that  case,  and  the  subsequent  case  of  Mayo  v.  Stroud^  12  R.  105, 
the  doctrine  was  recognized  that  the  entire  interest  of  a  co-heir  in  a  succession 
fallen  to  him  may  be  seized  and  sold  under  execution  at  the  instance  of  a 
creditor  of  the  heir  by  pursuing  the  requisite  formalities.  The  warrant  for 
such  a  doctrine  was  held  to  be  found  in  the  Article  647  of  the  Code  of  Practice, 
which  declares  that  ^^if  the  debtor  has  neither  movables  nor  slaves  nor  im' 
movable  property,  the  Sheriff  may  seize  the  rights  and  credits  which  belong  to 
him,  and  all  sums  of  money  which  may  be  due  to  him  in  whatsoever  right, 
unless  it  be  for  alimony  or  salaries  of  office." 

But  this  doctrine  does  not  dispense  the  Sheriff  fhmi  the  necessity  of  seeing 
that  a  description  of  the  property  seized  be  given  in  as  accurate  a  manner  as 
the  nature  of  the  case  will  allow,  so  that  bidders  may  know  what  they  are  bid- 
ding for,  and  the  property  of  the  debtor  may  not  be  unnecessarily  sacrificed, 
as  it  appears  to  have  been  in  this  instance.  In  this  case  the  proportion  of  the 
heir's  interest  in  the  succession  was  not  given  either  in  the  return  of  the  seizure 
or  the  advertisement  of  sale.  It  did  not  appear  how  many  heirs  there  were, 
nor  of  what  property  the  succession  consisted,  nor  what  was  the  amount  of 
the  inventory. 

In  Gales  v.  Christy,  4  An.  206,  our  predecessors  held  that  ^*  the  judicial  sal» 
1K>  the  plaintiff  of  the  rights,  interests,  claims  and  demancb  of  the  heirs  of 
ThofMts  BeaU^  sr,^  in  right  of  their  inheritance  of  their  deceased  &ther,  on  their 
mother  and  tutrix,  was  void,  by  reason  of  the  vagueness  and  insufficiency  of 
the  description  of  the  thing  sold.  The  nature  of  the  rights,  interests,  ckims 
and  demands  should  have  been  stated  in  such  a  manner  as  to  give  bidders  a 
clue  to  their  value.  Art  647  of  the  Code  of  Practice,  authorizing  the  seizure 
of  the  rights  and  credits  of  the  debtor  when  he  has  neither  movable  nor  im- 
movable property  nor  slaves,  does  not  dispense  with  a  proper  description  of  the 
rights  and  credits  seized.  The  seizure  and  sale  in  this  case  were  illegal  and 
void." 

The  present  case  fiills  within  the  reason  oi  the  rule  thus  annoimced  in  OaUs 
V.  Christy, 

The  appellant  contends  that  the  plaintiff  is  concluded  by  a  judgment  homo- 
logating the  final  account  of  the  administrator  of  the  succession  of  Elizaheth 
Dearrnondj  whereon  the  defendant  was  placed  as  the  transferree  of  his  interest 
as  heir  by  virtue  of  the  Sheriff's  sale.  But  the  plaintiff  was  not  a  party  to 
tiiat  decree,  and  is  not  bound  by  it 

It  was  also  contended,  at  a  late  stage  of  the  proceedings  in  the  court  below, 
that  the  plaintiflBi  in  execution,  under  whose  judgments  the  defendants  in  this 
suit  purchased,  should  have  bem  made  parties  to  the  present  action.    They 
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hxve  no  interest  in  it,  as  the  money  which  they  received  from  the  purchaser  at 
the  Sheriff's  sale  has  been  refunded  to  hp  by  the  judgment,  and  she  can  have 
no  cbdm  upon  them.  She  is  reinstated  where  she  stood  before  the  purchase, 
and  justice  has  been  done  to  all  parties. 

Judgment  affirmed. 

Mebbick,  C.  J.,  recused  himself  in  this  cause,  having  been  of  oounseL 


L.  N.  &  S.  J.  Bennett  v.  Mart  C.  Bennett,  Administratrix,  et  al. 

The  ii^jQdicatlon  to  tiie  hasband  of  property  u  held  In  comaieii  with  the  minor  chUdren,  when  sacb 
property  was  In  faet  the  paraphernal  property  of  the  deceased  wife,  does  not  divest  the  chUdren  of 
fheir  title. 

Hor  Is  sacb  a  title  solBoient  to  form  the  basis  of  prescriptioa  OBder  Article  8444  of  the  OiTil  Code. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Hatliff,  J. 
Muse  S  JBardee^  for  plaintiffs.  Ellii  S  ffaynes,  for  defendants  and  ap- 
pellants. 

VooBHiES,  J.  This  is  an  action  of  partition.  In  1853  Bartholomew  Ben- 
nett died  intestate  in  the  parish  of  East  Feliciana,  where  his  succession  was 
opened.  His  first  wife,  Sarah  Bennett,  died  in  1828,  leaving  four  children  as 
the  issue  of  her  marriage  with  him,  to  wit :  Nancy  Leonora,  Sarah  Jane^ 
Virginia  and  Loretta  Ann  Bennett.  On  the  8th  of  August,  1838,  he  caused  all 
the  property  to  be  inventoried  as  acquets  and  gains  of  the  community,  and  to 
be  adjudicated  to  him  at  the  price  of  the  appraisement  under  the  advice  of  a 
fiunily  meeting  held  on  the  28th  of  the  same  month.  This  appears  to  have 
been  the  only  step  taken  by  him  in  relation  to  the  settlement  of  the  estate  of 
his  deceased  wife.  It  does  not  appear  that  he  ever  rendered  any  account  as 
natural  tutor  to  his  minor  children.  His  daughter  Virginia,  married  to  Mat- 
thew Botoman,  died  in  May,  1841,  leaving  an  infant,  who  survived  her  until 
tiie  17th  of  June,  1841.  Loretta  Ann  died  in  1850,  leaving  her  &ther  and  two 
sisters,  Nancy  Leonora  and  Sarah  Jane,  the  plaintiffs,  as  her  legal  heirs.  By 
his  marriage  with  Mary  C.  Flynn,  the  defendant,  the  deceased  left  six  minor 
children,  to  wit :  Emma,  Lucinda,  Cynthia,  Orra  Amanda,  Ma/ry  and  Zo^A* 
ariah  T.  Bennett,  represented  by  their  mother  and  natural  tutrix,  and  William 
W.  Chapman,  as  under  tutor,  who  is  also  a  party  to  this  suit.  Emma  was 
bom  the  3d  of  December,  1849,  and  died  the  11th  of  September,  1856.  The 
plaintiff  claim  a  slave  named  Letty  and  her  increase  as  the  separate  or  para- 
pemal  property  of  their  mother,  Sarah  Bennett,  who  acquired  the  same  under 
the  last  will  of  her  deceased  father,  Jesse  Bennett;  which  last  will  was  declared 
to  be  valid  by  the  then  Parish  Judge,  on  the  29  th  of  November,  1819,  and  duly 
recorded  in  his  office.  The  testator  required  that  the  slave  Letty  should  be 
appraised,  and  after  deducting  the  amount  of  her  hereditary  share  from  such 
appraisement  the  legatee  was  required  to  account  to  his  co-heirs  for  the  sur- 
plus. 

From  the  documents  annexed  to  the  bills  of  exceptions  in  the  record,  which 
we  think  should  have  been  admitted  on  the  trial  below,  the  following  facts  may 
be  deduced  in  relation  to  Jesse  Bennetts  Succession :  On  the  7th  of  October, 
1820,  the  movables  were  sold  at  auction  and  produced  the  sujn  of  $535  81. 
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Bmwn  On  the  8th  of  June,  1 822,  a  partition  of  the  slaves,  estimated  at  $3858,  in  which 
the  sum  of  $350  was  included  as  the^valu^  of  the  slaye  Lettyy  was  made  be- 
tween the  widow  and  heirs  of  the  deceased,  allotting  to  the  former,  under  the 
will,  the  sum  of  $2900,  and  to  each  of  the  heirs  the  sum  of  $86  86  4-11,  after 
deducting  their  respective  collations  and  adjusting  their  several  accounts  The 
account  of  Sarah  Bennett  is  thus  stated : 

"Her  share $86  86  4-11 

Balance  due  her  on  payment  of  debts 2  40 

$88  76 
Deduct  amount  of  her  collations 70  00 

Amount  due  her $18  76" 

From  this  we  think  it  is  clear  that  the  title  to  the  slave  Letty  was  vested  in 
Sarah  Bennett  as  her  paraphernal  property.  It  is  equally  clear,  under  the  de- 
cision of  the  Rivaa  case,  18  L.  160,  that  the  adjudication  to  Bartholomew  Ben- 
nett did  not  divest  his  children  of  their  title  to  this  property. 

But  it  is  contended,  that  the  receipt  of  the  price  by  the  plaintiff,  particularly 
Kancy  Leonora^  amounted  to  a  ratification  of  the  adjudication.  Were  we  to 
give  full  effect  to  the  deposition  of  J..  Levi^  annexed  to  the  defendant's  bill  of 
exceptions,  still  we  do  not  think  the  evidence  would  be  sufficient  to  establish 
a  legal  ratification,  18  L.  176. 

We  think  it  is  clear  that  the  alleged  adjudication  is  not  a  sufficient  title  to 
form  the  basis  of  the  prescription  relied  upon  under  Article  8444  of  the  Civil 
Code,  as  it  is  not  a  title  translative  of  property  in  the  slave  Letty.  From  the 
view  which  we  have  taken  of  the  case,  it  follows  that  the  interest  of  the  respec- 
tive parties  in  the  slaves  in  question  must  be  regulated  in  the  following  manner, 
to  wit :  On  the  death  of  Loretta  Ann  one-fourth  of  her  interest  descended  to 
her  father  and  the  remainder  to  her  sisters,  half-sisters  and  half-brother,  in  ac- 
cordance with  Article  909  of  the  Civil  Code.  On  the  death  of  Bmma,  the  one- 
fourth  of  her  interest  vested  in  her  mother  and  the  remainder  in  her  sisters  and 
brother,  as  in  the  other  case.  The  hire  of  the  slaves  must  be  regulated  on  the 
same  principle.  From  the  evidence  we  are  not  prepared  to  say  that  there  is 
any  material  error  in  the  conclusion  of  the  Judge  a  ^u^  as  to  the  hire  of  the 
slaves.  All  the  heirs  are  entitled  to  claim  the  hire  or  revenues  derived  firom 
the  slaves  held  as  the  separate  property  of  their  deceased  &ther.  The  estimate 
fixed  therefor  does  not  appear  to  us  to  be  unreasonable. 

By  the  admission  of  the  parties  in  the  record  it  appears  that  the  sum  of  $500 
was  paid  as  the  price  of  the  slave  P^fer;  during  the  existence  of  the  community. 
As  this  payment  does  not  appear  to  have  been  made  with  the  separate  funds  of 
the  deceased,  we  think  the  Judge  a  quo  erred  in  refusing  to  allow  it  as  a  credit 
to  the  community. 

The  Judge  also  erred  in  referring  the  parties  to  a  notary  to  make  a  partition 
between  them  without  having  previously  directed  the  manner  in  which  the 
same  should  have  been  made,  either  in  kind  or  by  licitation.  C.  P.  1027:  C.  C. 
1267;  1R.612. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  and  that  the  cause  be  remanded  for  further  proceed- 
ings according  to  law,  the  plaintiffs  and  appellees  to  pay  the  costs  of  this  appeaL 

Mr.  C.  J.  Merrick  recused  himself  as  having  been  of  counsel 
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Benjamin  Orr  v.  Home  Mutual  Insurance  Co.  et  al. 


loMimiee  oompuifet  cannot  b«  made  liable  In  an  action  for  damages,  for  haring  conspired  and 
agreed  with  each  other  that  they  would  not  insure  any  boat  In  which  a  particular  person  should  be 
em  ployed,  in  order  to  prevent  that  person  from  obtaining  employment. 

The  defendants  had  the  right,  separately  or  acting  In  concert,  to  decline  taking  any  risk  in  any  boat 
on  which  the  plaintiff  should  be  employed  as  master. 

Courts  can  enforce  only  legal  obligations  and  redress  iQjurles  to  legal  rights. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Tappan  &  Holt,  Benjamin,  Bradford  &  Finney,  for  plaintiff  and  appel- 
lant   M.  M.  Cohen,  George  Euetis  and  /.  B.  Euetis,  for  defendants. 

Merrick,  C.  J.  This  action  is  brought  to  recover  of  the  defendants,  three 
insurance  companies,  damages  for  a  conspiracy.  The  plaintiff  alleged  in  his 
petition,  in  substance,  that  he  was  the  master  of  the  steamboat  Red  River,  that 
be  was  receiving  one  hundred  and  fifty  dollars  per  month  as  wages ;  that  by 
means  of  his  skill  and  experience  and  good  reputation  he  was  able  to  obtain 
employment  and  earn  a  competent  livelihood  for  himself  and  £unily ;  that  the 
defendants  maliciously,  and  without  any  cause  except  that  the  plaintiff,  under 
the  instructions  of  the  owner  of  the  said  steamboat,  had  charged  eight  dollars 
per  bale  freight  on  certain  cotton,  and  five  dollars  per  barrel  on  certain  beef 
and  tallow,  and  two  and  one-half  dollars  per  barrel  for  sundries  taken  from  the 
steamboat  Julia  Dean  at  Jacksonport,  on  White  River,  to  New  Orleans,  which, 
on  account  of  the  difiSculties  of  the  navigation,  were  reasonable  charges,  com- 
bined and  confederated  together  and  agreed  that  they  would  not  insure  any- 
thing on  any  steamer  on  which  the  plaintiff  might  be  employed,  nor  adventure 
any  risk  on  such  steamer,  by  reason  whereof  the  owner  of  the  steamboat  Red 
River  discharged  petitioner  from  his  occupation  as  master  on  said  boat,  and 
petitioner  finds  himself  excluded  fi^m  his  business  of  steamboat  navigation  and 
^m  all  useful  and  honorable  employment,  and  deprived  of  all  means  of  liveli- 
hood for  himself  and  family,  and  that  he  has  been  damaged  $30,000 

The  defendants  excepted  on  the  ground  that  plaintiff's  petition  disclosed 
no  cause  of  action.  The  exception  was  sustained,  and  the  plaintiff  has  ap- 
pealed. 

Undoubtedly,  either  of  the  defendants  had  the  right  separately  to  decline 
taking  any  risk  on  any  boat  on  which  the  plaintiff'  should  be  employed  as 
master.  Nor  could  the  motives  of  the  company  be  questioned ;  whether  they 
were  malicious  and  with  the  sole  design  of  injuring  the  plaintiff  or  not,  would 
be  entirely  immaterial  in  a  legal  point  of  view  so  long  as  there  was  no  contract 
on  their  part  and  no  legal  obligation  to  insure  such  boat.  Courts  can  enforce 
only  legal  obligations  and  redress  injuries  to  legal  rights.  4  Rob.  68 ;  8 
Rob.  84. 

Does  the  fitct  that  the  three  insurance  companies  conspired  and  agreed  with 
each  other  that  they  would  not  insure  on  any  boat  on  which  the  plaintiff 
should  be  employed,  in  order  to  prevent  him  from  obtaining  employment, 
change  the  character  of  their  acts? 

It  is  difficult  to  perceive  in  what  respect  the  combination  of  three  insurance 
offices  out  of  all  of  the  companies  of  this  city  should  change  the  character  of 
acts  otherwise  conceded  to  be  lawful.    The  companies  had  the  right  to  say. 
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Ou  separately,  that  they  would  Dot  insure  any  boat  on  which  the  plaintiff  should 

Homim.  Co.  be  employed,  and  we  can  see  no  good  reason  why  the  three  companies,  whether 
they  felt  theraeelves  aggrieved  by  plaintiff  ^s  charges  or  not,  might  not  say  so  in 
concert 

We  have  not  deemed  it  necessary  to  advert  to  the  distinctions  of  the  common 
law  on  the  subject  of  the  indictment  for  a  conspiracy,  and  the  action  on  the 
case  in  the  nature  of  a  conspiracy,  nor  to  consider  whether  cases  may  not  arise 
m  which  combinations  to  do  acts  otherwise  lawful  may  not  occasion  injuries 
which  will  sustain  a  civil  action. 

It  is  sufficient  for  the  purposes  of  the  case  to  decide  that  the  fiicts  alleged  in 
this  case  are  not  sufficient  to  sustain  the  action.  The  inconvenience  which 
file  plaintiff  has  suffered  is  but  a  damnum  absque  injuria. 

Judgment  affirmed. 


Henrt  E,  Moore  v.  Corning  &  Co.  et  al. 

Th«  plaintiff  rasUUnf  In  MlBsouri  vent  an  endorsed  note  U  J.  J.  And&non  SOo.  aiBL  Loolt,  with 
InstrnctloDB  to  forward  the  same  for  coUectien  to  New  Orleans,  where  It  waa  payable.  The  not* 
waa  sent  to  Coming  tfl  Co.  at  New  Orleans,  who  caused  it  to  be  protested  bj  a  notary  for  non- 
pi^ment.  The  notary,  nnder  the  instruction  of  his  employers,  sent  the  notice  of  protest  for  the 
endorser  to  ,1.  J.  Anderwn  A  Co.  Hdd:  that  the  notary  was  exonerated  from  the  oUlfation  of 
glvtac  notice  to  the  endorser. 

The  events,  OomkhQ  A  Co ,  were  only  bound  to  give  notice  of  the  dishonor  of  the  note  to  their 
prioeipals,  and  could  not  be  held  liable  to  the  plaintiff  whose  interest  in  the  note  was  not  disclosed 
te  than  by  their  principals. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cottim^  J. 
ThomM  Hunton,  kr  plaintiff  and  appellant     George  EustiSy  for  de- 
fendants. 

YooiffliES,  J.  The  plaintiff  seeks  to  make  the  defendants  liable,  in  aolido^ 
for  the  payment  of  a  note  of  which  L.  T.  Lehlane  was  the  maker,  and  W.  Beaty 
the  endorser,  as  damages.  He  alleges  that  said  note,  which  he  held  as  endorsee, 
was  enclosed  by  him  to  J,  J.  Anderson  d:  Co,y  at  St.  Louis,  with  instructions 
to  forward  the  same  to  New  Orleans,  where  it  was  payable  at  the  banking 
house  of  Benoi%t^  Shaw  &  Co.,  for  collection;  that  it  was  accordingly  sent  to 
Commg  iSt  Co.^  who  caused  it  to  be  protested  for  non-payment,  by  Thomas 
Layton  as  notary  public ;  and,  that  in  consequence  of  the  latter's  &ilure  to  give 
legal  notice  of  protest,  the  endorser  was  discharged,  and  the  maker  proved  to 
be  insolvent 

The  grounds  disclosed  by  the  evidence,  in  our  opinion,  are  insufficient  to 
make  the  notary  liable.  The  note  clerk  of  Coming  &  Co.  testified  on  the  trial 
below,  that  he  instructed  the  notary,  under  the  authority  of  his  employers,  to 
inclose  the  notice  of  protest  for  the  endorsers  to  J.  J.  Anderson  &  Co,^  at  St 
Louis.  The  clerk  of  the  notary  shows  that  no  inquiry  was  made  as  to  the 
residence  of  the  endorser ;  that  he  enclosed  under  those  instructions  the  notices 
of  protest  for  Beaty  and  Moore  to  J.  J.  Anderson  &  Co,  at  St  Louis,  and  also 
mailed  one  to  LeBlanc  at  Plaquemine,  La.,  where  the  note  appears  to  have 
been  made  and  dated.  It  is,  therefore,  obvious  that  the  notary  was  thereby 
exonerated  from  the  obligation  of  giving  notice  to  the  endorser  according  to  the 
requirements  of  the  statute  of  1827. 
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Neither  can  Corning  rfe  Go,  be  hold  liable  to  the  plaintiff,  whose  interest  in  Moon 
the  note  was  not  disclosed  to  them  by  J.  J.  Anderson  cfe  Co.,  for  whom  they  OoBanro. 
acted  as  agents.  Under  the  well  settled  rule  of  the  commercial  law,  which  we 
consider  undisturbed  by  the  statute  of  1827,  providing  a  new  and  convenient 
mode  of  proof,  they  were  only  bound  to  give  notice  of  the  dishonor  of  the 
note  to  their  principals,  and  not  to  the  endorser,  even  had  they  known  his 
residence.     12  R  127 ;  1  A.  869,  ;  9  A.  27. 

Judgment  affirmed.  • 


Thomas  S.  Morgan  v,  C.  C.  Lathrop. 

T^e  defendant,  who  was  a  private  t»anker,  being  sued  for  a  cash  deposit  made  with  him  by  the  plain* 
tiff,  pleaded,  by  way  of  reconvention,  that  be  had' credited  the  amount  on  a  protested  draft  of  the 
plaintiff  in  his  favor  for  a  larger  amount,  ffeld:  That  plaintiff  and  defendant  being  both  resi- 
dents of  New  Orleans,  and  the  reconventlonal  demand  not  being  connected  with  plaintiff's  original 
demand,  proof  of  the  reconventlonal  demand  was  properly  rejjected. 

Gonceding  the  answer  to  be  equivalent  to  a  plea  in  compensation,  the  defence  could  not  be  sustained, 
because,  under  our  Jurisprudence,  as  now  settled  by  frequent  decisions,  compensation  does  not 
talce  place  In  the  confidential  contracts  arising  from  irregular  deposits  of  this  nature. 

The  depositary  is  not  authorised  to  apply  the  funds  on  deposit  in  his  hands  to  the  payment  of  the 
debts  of  the  depositor,  except  there  is  a  special  mandate  from  the  depositor,  or  a  course  of  dealing 
which  will  Justify  such  application  of  the  fUnds. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Beajamin,  Bradford  &  Finney^  for  plaintiff.     M,  M.  Cohen^  for  defendant 
and  appellant 

Merrick,  C.  J.  The  plaintiff  sues  the  defendant  for  $015  39,  it  being  the 
balance  of  cash  on  deposit  with  the  defendant,  on  the  24th  day  of  May,  1853, 
as  a  private  banker,  conducting  business  under  the  style  of  "  Insurance  and 
Banking  Agency." 

Defendant  reconvenes,  and,  admitting  that  there  was  that  amount  in  his  hands 
to  the  credit  of  petitioner,  alleges  that  he  indorsed  (credited)  it  on  a  bill  of  ex- 
change dated  23d  day  of  March,  1853,  payable  thirty  days  after  date,  to  the 
order  of  defendant,  for  fourteen  hundred  dollars,  and  drawn  on  George  Nichols^ 
of  Shreveport,  La.,  and  protested  for  non-payment  The  defendant  claims 
judgment  for  the  balance  due  upon  the  draft,  afl«r  crediting  the  balance  on  de- 
posit in  favor  of  the  plaintiff! 

On  the  trial,  the  defendant  offered  the  testimony  of  0.  P.  Miller  and  others 
to  prove  the  facts  set  forth  in  his  answer  and  plea  in  reconvention,  and  that, 
having  received  the  money  sued  for,  as  a  banker,  according  to  the  custom  of 
banks  and  bankers,  he  had  a  right  to  withhold  the  same  on  account  of  debts 
held  by  him  against  Morgan, 

We  are  not  prepared  to  say  that  the  Judge  erred  in  excluding  this  testimony. 
There  was  no  allegation  in  the  answer  that  there  was  any  particular  custom  in 
New  Orleans  more  favorable  to  banks  and  bankers  than  other  persons  holding 
money  on  deposit,  and  the  witnesses  appear  to  have  been  offered  to  express  an 
opinion  on  plaintiff's  case.  Both  plaintiff  and  defendant  beinj:^  residents  of 
New  Orleans,  the  reconventional  demand  not  being  connected  with  plaintiff's 
original  demand,  could  not  be  maintained,  and  proof  of  the  same  was  properly 
refused.  But  if  it  be  conceded  that  the  answer  is  equivalent  to  a  plea  in  com- 
88 
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pensation,  still  we  think  the  defendant  must  fail  in  his  defence.  For  whatever 
Lathrop.  might  be  the  opinion  of  the  court,  were  the  question  presented  for  the  first 
time  under  Article  2934  of  the  Civil  Code,  we  think  it  must  now  be  considered 
as  settled  law,  in  the  confidential  contracts  arising  fi>)m  irregular  deposits  of 
this  nature,  that  compensation  does  not  take  place,  and  that  the  depositary  is 
not  authorized  to  apply  the  funds  on  deposit  in  his  hands  to  the  payment  of 
the  debts  of  the  depositor,  except  there  is  a  special  mandate  from  him,  the  de- 
positor, or  a  course  of  dealing  which  will  justify  such  application  of  the  funds. 
See  Breed  v.  Purvis^  Wood  &  Co.,  7  An.  35,  and  Bludworth  v.  Jacobs,  2  An. 
25  ;  10  Rob.  200 ;  and  Bogart,  Willianut  dt  Co.  v.  Egertan,  11  An.  73. 

The  conclusion  arrived  at  by  this  court  in  the  cases  cited,  is  in  conformity 
with  those  of  Toulier  and  Marcade  on  Article  No.  1293  of  the  Napoleon  Code, 
which  is  identical  with  Article  2207  of  our  own  code.  This  Article  declares 
that  compensation  does  not  take  place  against  a  demand  for  the  restitution  of 
a  deposit  or  a  loan  for  use. 

The  argument  is  briefly  this :  under  the  Roman  law  and  the  former  law  of 
France,  (and  the  same  may  be  said  of  Louisiana,)  compensation  did  not  take 
place  in  the  case  of  an  irregular  deposit  Legis.  24  and  25,  Dig.  16,  3  ;  Pothier 
on  Obligations,  sec.  625.  The  Article  ought  to  be  understood  as  embracing 
the  principle  of  the  Roman  law  as  to  irregular  deposits,  because,  as  it  is  not 
possible  that  compensation  can  take  place  in  the  case  of  the  regular  or  special 
deposit,  it  is  but  reasonable  to  suppose  that  the  law-giver  was  not  formally  pro- 
hibiting that  which  was  impossible,  but,  on  the  contrary,  that  he  was  prohibit- 
ing something  which,  without  the  prohibition,  might  easily  happen.  For 
example,  if  a  suit  be  brought  to  recover  a  specific  thing,  as  a  watch,  or  a  pac- 
ket of  notes  enclosed,  or  a  sealed  box  of  coins,  the  action  is  for  the  identical 
thing  deposited,  and  it  partakes  of  the  nature  of  an  action  in  revendication. 
C.  C.  2932,  3189. 

It  is  obvious  that  compensation  cannot  be  pleaded  against  an  action  of  this 
kind,  because  compensation  can  only  take  place  where  a  sum  of  money  or  a 
quantity  of  consumable  things  is  demanded.  On  the  other  hand,  in  the  irre- 
gular deposit,  it  is  not  expected  that  the  identical  thing  deposited  will  be  re- 
turned, but  only  an  equal  quantity  of  other  things  of  the  like  kind.  There  is 
then,  in  the  nature  of  things,  nothing  which  prevents  compensation  from  taking 
place  in  the  case  of  the  irregular  deposit,  where  the  plaintiff,  from  other  causes, 
owes  the  defendant  an  equal  sum  of  money  or  quantity  of  consumable  things 
as  those  demanded  of  the  depositary,  except  the  confidential  relation  in  which 
the  depositary  stands  towards  the  depositor.  It  is,  therefore,  but  reasonable  to 
conclude  that  the  Legislature  intended  to  prohibit  compensation  from  taking 
place  in  the  irregular  deposit  on  account  of  the  confidential  nature  of  the  con- 
tract See  Pothier  on  Obligations,  No.  625 ;  7  Toul.  No.  385 ;  4th  Marcade, 
Art  1293,  No.  830. 

The  force  of  the  argument  is  somewhat  weakened  from  the  fact  that  compen- 
sation is  also  prohibited  in  the  case  of  the  loan  to  use,  the  commodntum.  As 
compensation  cannot  take  place  in  this  kind  of  contract  any  more  than  in  the 
special  deposit,  it  may  be  replied  that  the  Legislature  might  as  well  be  under- 
stood to  prohibit  the  one  as  the  other,  particularly  as  Article  No.  2934  has  de- 
clared that  the  only  real  deposit  is  where  the  depositary  receives  a  thing  to  be 
preserved  in  kind,  without  the  power  of  using  it,  and  on  the  condition  that  he 
18  to  restore  the  identical  thing. 
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I(  however,  compensation  in  the  case  of  the  irregular  deposit  is  not  prohi-  Moboai 
bited  by  Article  2207  of  the  Civil  Code,  then  that  portion  of  the  Article  cited  Latiuop. 
is  entirely  meaningless  and  absurd. 

Although  the  case  is  not  firee  from  difficulty,  on  the  whole  we  conclude  that 
the  judgment  of  the  lower  court  ought  to  be  affirmed. 

Judgment  affirmed. 


Widow  Bsrny  Douville  v.  Sun  Mutual  Insurance  Company  op  New 

York. 

Where,  bj  Uie  terms  of  the  policy  of  Insurance,  the  partj  desiring  to  be  Insured,  upon  anj  particular 
shtpment  of  merchandise,  was  bound  to  present  to  the  Insurance  Company  an  Invoice  of  the 
goods,  and  pay  or  secure  the  premium  to  the  company— -/TeM  ;  That  on  a  policy  of  insurance  in 
this  form,  there  must  necessarily  exist  as  many  contracts  of  insurance  as  the  endorsements  upon 
the  policy  of  separate  shipments  of  goods ;  that  such  contracts  only  became  complete  when  the 
inroices  of  the  goods  were  presented  and  endorsed  upon  the  policy. 

Tho  assured  under  such  a  policy  could  not  recover  ftom  the  underwriters  for  the  loss  of  goods  the 
ahiiHDent  of  which  did  not  appear  by  any  bill  of  lading,  and  of  which  no  Invoice  had  been  furnished 
to  the  company  previous  to  the  loss. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
/.  Bermudez  and  B.  Filleul,  for  plaintiff.    0.  Schmidt  and  J.  A.  Mayhin^ 
for  defendants  and  appellants. 

Merrick,  C.  J.  This  suit  is  upon  a  policy  of  marine  insurance.  As  we 
shall  decide  this  case  upon  a  single  point,  we  do  not  deem  it  important  to  reca- 
pitulate all  the  facts,  nor  to  notice  the  other  questions  presented  by  counsel  in 
the  elaborate  briefe  and  arguments  presented  in  this  case.  We  shall  assume 
that  the  plaintiff  had  an  insurable  interest  in  the  goods  lost ;  that  the  suit  was 
brought  by  proper  parties,  ancTthat  the  preliminary  proof  was  made. 

The  original  policy  which  waa  delivered  on  the  fourteenth  day  of  December, 

1860,  and  was  on  goods  and  merchandize  to  be  laden  on  board vessels, 

contained  this  clause: 

*^  This  insurance  is  declared  to  be  on  merchandize,  as  interest  may  appear, 
adding  ten  per  cent  to  invoices.  The  risks  to  attach  from  the  time  of  shipment, 
which  are  to  be  reported  to  the  insurers  (on  receipt  of  invoices)  for  indorse- 
ment'* 

On  the  18th  March,  1854,  this  modification  was  indorsed  on  the  policy :  ^^  It 
is  agreed  that  this  policy  shall  cover  merchandize  to  the  address  of  the  assured, 
firom  European  ports  to  New  Orleans,  via  Boston  or  New  York,  subject  to  addi- 
tional premium  as  per  tariff'* 

Amedee  Bemy  DoutilUy  a  member  of  the  firm  in  which  the  plaintiff  held 
the  chief  interest,  having,  in  the  summer  of  1854,  purchased  a  quantity  of 
goods  in  Paris  for  the  house  in  this  city,  wrote  home,  on  the  seventh  of  Sep- 
tember, that  his  purchases  were  made,  with  the  exception  of  a  few  articles  for 
which  he  should  wait  until  the  last  moment,  in  order  to  have  the  latest  fitshions ; 
and  he  announced  that  he  had  retained  his  passage  aboard  the  steamer  Arctic 
for  the  20th  of  September,  and  that  he  would  leave  Paris  on  the  15th  or  16th 
for  London,  to  purchase  ftshions  and  "nouveaut^s/* 

After  this  letter  was  received,  viz :  about  the  8th  or  10th  of  October,  a  clerk 
of  the  firm  informed  the  agent  of  the  Insurance  Company  that  Mr,  Douville 
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Doomu       was  about  to  leave  France  with  goods  by  the  Arctic.     The  clerk  was  informed 
Sua  isB.  Oa     at  the  insurance  office,  "  that  it  was  all  right,  but  that  they  would  be  compel- 
led to  wait  the  receipt  of  the  invoice,  in  order  to  indorse  this  on  the  policy." 

It  is  apparent,  that  at  this  time  the  members  of  the  plaintiflTs  firm  in  New 
Orleans  had  no  knowledge  whether  Amedee  Berny  DouviUe  had  carried  out 
his  intention  of  purchasing  more  goods  in  Paris  or  not,  nor  what  was  the 
amount  of  goods  he  intended  to  bring  with  him  ;  hence,  at  this  time,  there  was 
nothing  definite  agreed  upon  which  could  be  indorsed  on  the  policy,  and  no 
premium  was  offered  to  be  paid  the  company. 

Amedee  Berny  DouvilU  and  a  Mm  Eliza  Revelle  (who  was  also  sent  out  to 
Paris  to  assist  in  the  purchases)  sailed  in  the  Arctic  and  perished  in  that  iU- 
fated  vessel. 

Sometime  after  the  loss  of  the  steamship  wa»  ascertained,  an  agent  of  the 
house  in  Paris  informed  them  by  letter  of  the  amount  of  goods  which  it  was 
supposed  Mr,  Dourille  and  Miss  Bevelle  had  with  them,  and  furnished  a  list 
showing  the  amount  and  value  and  the  various  houses  in  Paris  from  whom  the 
merchandize  was  purchased.  The  amount  was  16,565  95-100  francs.  The 
goods  never  reached  New  Orleans. 

The  testimony  renders  it  probable  that  this  amount  of  merchandize  was 
packed  in  the  trunks  of  these  two  persons  and  lost  with  them  on  the  27th  of 
September.  No  bill  of  lading  appears  to  have  been  taken  of  the  steamer,  nor 
any  other  evidence  that  the  merchandize  was  shipped  as  a  part  of  the  cargo  of 
the  vessel.  How  these  goods  were  carried  in  the  trunks  of  the  parties  through 
England,  is  not  explained. 

After  the  list  of  articles  was  received  from  the  agent  in  Paris,  and  the  loss 
ascertained,  the  list  was  presented  to  the  insurance  office.  The  company  refused 
to  indorse  it  upon  the  policy  or  pay  the  loss. 

It  appears  that  goods  to  the  amount  of  about  180,000  or  190,000  francs  were 
purchased  in  Paris  that  season,  after  the  departure  of  Douville  from  New  Or- 
leans, and  only  invoices  to  the  amount  of  say  $8166  were  indorsed  upon  the 
policy  previous  to  the  information  of  the  loss  of  the  Arctic,  viz :  were  indorsed 
on  the  28th  day  of  September,  1854. 

This  suit  was  instituted  against  the  Insurance  Company  on  the  25th  day  of 
October,  1855.  Judgment  was  rendered  against  the  defendants,  on  the  verdict 
of  a  jury,  for  $3229,  and  the  defendants  appealed. 

The  question  is  presented  by  this  state  of  facts,  whether  there  was  any  con- 
tract of  insurance  relative  to  the  goods  lost  upon  the  Arctic  ? 

We  think  it  must  be  answered  in  the  negative.  By  the  terms  of  the  policy, 
the  party  desiring  to  be  insured  upon  any  particular  shipment  of  merchandize, 
was  bound  to  present  to  the  Insurance  Company  an  invoice  of  the  goods  and 
pay  or  secure  the  premium  to  the  company.  When  this  was  done  and  the 
amount  of  the  invoice  was  indorsed  upon  the  policy,  the  contract  for  insurance 
was  complete.  The  plaintiff  was  not  bound  by  her  contract  to  report  to  the 
Insurance  Company  the  180,000  francs  in  value  of  purchases  made  by  her  firm 
in  Paris,  on  the  one  hand,  nor  could  the  company  demand  of  her  the  premium 
on  this  large  amount,  on  the  other.  On  a  policy  of  insurance  in  this  form, 
there  must  necessarily  exist  as  many  contracts  of  insurance  as  there  are  indorse- 
ments upon  the  policy  of  separate  shipments  of  goods.  The  delivery  of  the 
policy  four  years  previously  did  not  constitute  a  contract  of  insurance  upon 
goods  whicli  might  be  slapped  by  the  Arctic.     Something  more  was  required, 
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vis :  consent  on  the  part  of  the  plaintifi^  a  production  of  her  invoices  and  the  doutilli 
payment  qf  the  premium  on  her  behalf^  and  a  communication  of  the  unusual  sua  Ins.  Go. 
manner  in  which  thtsse  goods  were  intended  to  be  brought  over,  viz,  in  the 
trunks  of  a  partner  and  an  employee  of  the  house,  as  baggage ;  and  on  behalf 
of  the  company,  an  agreement  to  take  the  risk  in  this  form.  Nothing  of  this 
kind  occurred.  The  company  were  informed  that  some  goods  were  to  be  sent 
out  by  the  Arctic,  the  unusual  manner  in  which  they  were  to  be  sent  was  not 
communicated.  No  amount  was  stated  to  the  company,  for  the  agents  of  the 
plaintiff  did  not  then  know  what  quantity  of  goods  would  be  sent  No  pre- 
mium was  offered,  and  if  the  Arctic  had  arrived  in  safety,  the  company  would 
have  been  without  power  to  collect  the  premium :  the  plaintiff  would  have  been 
under  no  legal  obligation  to  have  paid  it  The  reply  of  some  officer  at  the  in- 
surance office,  that  it  was  "all  right,"  when  informed  that  it  was  expected 
that  goods  would  be  brought  out  by  the  Arctic,  was  coupled  with  a  reference 
to  the  terms  of  the  policy  which  shows  that  the  company  cBd  not  intend  to 
bind  themselves  beyond  it  They  informed  the  clerk  "  that  they  would  be  com- 
pelled to  wait  the  receipt  of  the  invoice,  in  order  to  indorse  this  on  the  policy.*' 
That  reply,  therefore,  of  some  officer  of  the  company,  even  if  he  had  power  to 
bind  the  company  beyond  the  terms  of  the  policy,  created  do  obligation.  No- 
thing was  agreed  upon  beyond  the  policy.  How  then  can  it  be  construed  to 
cover  the  loss  of  goods  padded  in  the  trunks  of  travellers,,  not  subject  to  the 
payment  of  freight,  nor  covered  by  bills  of  lading,  nor  stowed  with  the  cargo, 
nor  contained  in  covers  or  boxes  conunonly  subject  to  entry  at  the  custom- 
house? 

The  company  has  a  right  to  stand  upon  its  written  policy,  and  say  to  the 
plaintiff:  Jfan  in  hcBC  /edera  teni.  The  goods  were  not,  in  a  legal  sense,  laden 
on  board  the  Arctic,  nor  were  the  invoices  presented  or  premium  offered,  until 
the  I068  was  ascertained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
against  the  demand  of  the  plaintiff  and  in  favor  of  the  defendants,  and  that 
the  plaintiff  pay  the  costs  of  both  courts. 


Henry  Boyls  v.  Succession  of  Andrew  Leitch. 

The  ownerihlp  of  real  estate  caa  only  be  establlBhed  by  a  written  title. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Elmore  S  King,  for  plaintiff  and  appellant     Durant  &  Hornor,  for  de- 
fendant 

Buchanan,  J.  John  J,  E,  Manicot  sold  to  Andrew  Leitch,  on  the  7th  of 
June,  1861,  by  notarial  act,  a  lot  of  ground  in  Conti  street,  between  ViUer6 
and  Robertson,  for  a  price  payable  partly  in  cash  and  partly  in  notes  of  Leitch 
endorsed  by  Andrew  Huey, 

It  appears  that  Leiteh  was  in  partnership  in  the  draying  business  with 
Huey,  A  building  was  put  upon  the  lot  in  question,  which  was  paid  for  by 
Leitch  &  Hu€y.     Leiteh  died  in  September,  1853. 
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BoTLi  The  plaintiff;  assignee  of  Huey,  brings  this  suit  against  Leitch's  widow  and 

Lbtck.        administratrix  for  one-half  of  the  lot  and  building. 

The  building  contract  and  receipts  for  payments  on  the  same,  in  the  name 
of  Leitch  <t  Huey^  were  offered  in  evidence  by  plaintiff^  for  the  purpose  of 
proving  the  ownership  of  the  lot  They  were  properly  rejected  by  the  court 
The  transfer  of  real  estate  can  only  be  shown  by  a  written  title.  0.  C.  2266  ; 
Hein  v.  Gronan,  12  An.  213. 
Judgment  afl&rmed,  with  costs. 


Ann  Maria  Barclay,  f.  w.  c.  v,  E.  W.  Sewell,  Curator. 

The  plaintiff  was  the  slave  of  a  cltiien  of  Louisiana,  by  whose  formal  act  and  consent  she  was  eman- 
cipated, in  the  year  1889,  in  the  State  of  Ohio,  where  she  was  carried  for  that  purpose.  She  sub* 
sequently  returned  to  Louisiana  and  has  been  residing  here  since  as  a  tree  person  of  color,  her 
former  master  also  residing  here.  Hdd :  That  she  did  not  forfeit  her  (freedom  thus  acquired 
abroad,  by  returning  to  the  State.  Such  penal^  is  not  Imposed  upon  free  persons  of  color  for 
returning  to  the  State  in  oontraTcntion  of  law.  The  Act  of  the  Legislature  in  18<6  does  not  pro- 
hibit an  eoopresa  emancipation  of  a  slave  In  a  foreign  State  by  a  master  resident  in  Louisiana.  It 
only  guards  against  manumission  being  implied  f^om  the  mere  fact  that  the  slaye^  whether  wltk  or 
without  the  consent  of  the  master,  has  been  upon  the  sofl  of  a  territory  where  slaTery  Is  pro- 
hibited. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
G,  Boselhu,  for  plaintiff.     J.  S,  Whitaker^  for  defendant  and  appellant 

Spofford,  J.     The  case  comes  up  on  the  following  state  of  facts : 

"  It  is  admitted  that  the  plaintiff  acquired  by  purchase  and  paid  for  the  pro- 
perty claimed  in  this  suit,  and  all  further  testimony  on  that  subject  is  dispensed 
with ;  the  only  question  submitted  and  to  be  decided  by  the  court  is,  whether 
the  plaintiff  has  the  legal  capacity  of  holding  property. 

*^  It  is  admitted  that  plaintiff  was  absent  for  two  months  in  the  State  of  Ohio, 
where  she  was  emancipated,  and  that  ever  since  that  time  she  has  been  residing 
here  as  a  free  person  of  color,  and  that  0,  A.  Bolts  (her  former  master)  has 
been  residing  in  this  city  as  a  citizen  of  Louisiana." 

The  emancipation  of  the  plaintiff  in  Ohio  took  place  in  the  year  1889,  and 
shortly  afterwards,  in  the  same  year,  she  returned  to  Louisiana. 

The  question  is,  did  the  plaintiff^  in  1889,  come  from  Ohio  into  Louisiana 
clothed  with  the  statm  of  a  free  person  of  color  ?  If  she  did,  no  subsequent 
legislation  in  Louisiana  has  changed  that  status. 

The  power  of  the  master  to  manumit  his  slave  within  the  limit  of  Louisiana^ 
has  always  been  qualified  by  her  laws ;  but  no  law  of  Louisiana  in  existence 
in  1839,  placed  any  restraint  upon  the  power  of  the  master  domiciled  here,  to 
manumit  a  slave  in  a  foreign  State  who  had  been  carried  thither  for  that  pur- 
pose. 

There  is  no  question  but  that  it  was  lawful  in  Ohio  for  a  master  resident  in 
Louisiana,  to  disfranchise  his  slave  who  had  been  carried  thither. 

There  is  no  question  but  that  the  emancipation  in  this  instance  was  complete 
and  formal  under  the  laws  of  Ohio. 

There  the  slave  became  free  by  the  formal  act  and  consent  of  her  master. 
Her  status  was  changed. 
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Upon  her  subsequent  return  hither,  did  she  relapse  into  her  original  con-  bamxit 
ditioQ  ?  Not  unless  some  law  of  Louisiana  in  force  at  the  time  entailed  such  a  skwbll. 
penalty  upon  her  for  her  return. 

We  have  been  referred  to  no  such  law ;  wo  think  there  was  none. 

Something  has  been  said  about  the  general  policy  of  the  Louisiana  Legisla- 
ture ;  it  was  undoubtedly  always  adverse  to  the  indiscriminate  manumission  of 
slaves,  and  now  it  has  become  altogether  prohibitive  of  emancipations  in  the 
State,  probably  in  consequence  of  injudicious  and  impertinent  assaults  from 
without  upon  an  institution  thoroughly  interwoven  with  our  interior  lives. 

But  we  find  that  in  1830,  the  Legislature  recognized  the  validity  of  such 
emancipations  as  the  one  under  consideration.  In  an  Act  embodying  certain 
police  regulations  as  to  free  persons  of  color  it  was  declared,  that  **  these  pro- 
visions shall  not  be  construed  to  extend  to  any  free  negro,  mulatto,  or  other 
free  person  of  color,  who  may  have  been  a  slave  in  this  State  and  who  shall 
have,  with  the  consent  of  his  owner^  been  emancipated  in  any  other  State  of 
the  Union,  and  shall  have,  after  such  emancipation,  returned  to  this  State." 
(Acts  1880,  p.  94,  sec.  16.)  Nothing  in  this  statute  prohibited  thereafter,  even 
by  implication,  a  mode  of  emancipation  thus  expressly  recognized  as  lawful  up 
to  that  time.  And  we  have  been  able  to  find  no  legislative  act  previous  to  the 
plaintiff's  manumission,  which  would  involve  such  a  marked  change  in  the  law. 

The  dangers  supposed  to  flow  from  an  increase  in  the  free  colored  population 
out  of  the  rank  of  slaves,  were  thought  to  be  sufficiently  guarded  against  by 
the  stringent  provisions  against  free  people  of  color  coming  into  the  State. 
The  plaintiff  went  away  a  slave ;  in  Ohio  she  became  free  by  a  lawful  act  of 
manumission  firom  her  master;  upon  her  return  hither  she  subjected  herself  to 
all  the  penalties  imposed  upon  firee  persons  of  color  for  entering  the  State  in 
contravention  of  law.  But  we  do  not  find  one  of  those  penalties  to  have  been 
a  forfeiture  of  her  freedom  acquired  abroad.  She  could  be  ejected  from  the 
State ;  but  she  could  not  be  reduced  to  slavery  by  the  master  who  had  eman- 
cipated her — ^nor  did  he  ever  resume  his  dominion  over  her. 

The  Act  of  March  16th,  1842,  confirms  this  view  of  the  law  as  it  stood  in 
1889.  That  Act  prohibited,  for  the  fijrst  time,  the  carrying  of  slaves  out  of 
this  State  into  free  States ;  but  so  far  from  implying  that  their  condition  could 
not  be  changed  by  such  a  removal  it  implies  the  reverse,  by  providing  that 
slaves  so  removed  shall  be  subject  to  all  the  penalties  and  regulations  provided 
for  in  this  Act  or  in  preexisting  Acts,  against  free  persons  of  color  coming  into 
the  State.  Acts  1842,  sec.  9,  p.  814.  And  the  next  section  goes  on  to  de- 
clare that  nothing  in  the  Act  shall  be  construed  to  deprive  an  inhabitant  of  the 
State  of  his  right  of  property  in  a  slave  who,  contrary  to  the  consent  and  will 
of  his  master^  shall  have  gone  out  of  the  limits  of  the  State  into  any  other 
State  or  territory  of  the  Union,  or  in  any  foreign  country  where  slavery  does 
not  exist ;  and  that  said  owner,  in  case  he  shall  recover  the  possession  of  his 
slave,  shall  be  entitled  to  his  full  property,  and  such  slave  shall  not  be  admitted 
to  claim  his  fireedom,  because  he  has  set  his  foot  upon  a  soil  where  slavery  is 
not  acknowledged. 

The  Act  of  May  30th,  184«,  (Acts  p.  168,)  went  one  step  further,  and  de- 
clared that  from  the  passage  thereof,  no  slave  should  be  entitled  to  his  or  her 
freedom,  under  the  pretence  that  he  or  she  had  been,  with  or  without  the  con- 
sent of  his  or  her  ovmer,  in  a  country  where  slavery  does  not  exist,  or  in  any 
of  the  States  where  slavery  is  prohibited. 
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Basclat  It  will  be  observed  that  this  Act  does  not  prohibit  an  expre»  emftncipation 

SswBx.        of  a  slave  in  a  foreign  State  by  a  master  resident  in  Louisiana.     It  only  guards 

against  manumission  being  implied  from  the  mere  fact  that  the  slave,  whether 

with  or  without  the  consent  of  the  master,  has  been  upon  the  soil  of  a  territory 

where  slavery  is  prohibited. 

We  may  also  remark  that  this  enactment  was  probably  called  out  by  a  series 
of  decisions  in  the  Supreme  Court  of  this  State,  which  were  incorrect  in  prin- 
ciple, because  they  held  that  the  status  of  a  slave  whose  master  resided  in- 
Louisiana,  could  be  changed  by  even  a  transient  presence  upon  free  territory ; 
a  doctrine  which  was  overruled  in  Liea  v.  Pausant,,  6  An.  80,  where  the  whole 
subject  is  treated  and  the  true  doctrine  announced  as  flowing  from  general 
principles  of  law  and  supported  by  the  highest  English  and  American  autho- 
rities. 

We  conclude,  that  the  plaintiff  is  a  free  woman  of  color,  and  that  the  judg- 
ment must  be  aflSrmed. 


State  v.  ANDnfe  Booain. 

Any  additloDal  instructions  desired  by  the  prisoner  to  be  given  to  tbe  Jury,  ahoold  be  prepared  and 

submitted  to  the  court  by  his  counseL 
The  ottJect  of  polling  a  Jury  is  to  ascertain  whether  the  rerdlct,  as  announced  by  the  foreman,  was 

concurred  in  by  all  the  Jurors,  and  Uie  Inquiry  diould  be  rntrieted  to  the  question  **  is  this  your 

verdict"  T 

APPEAL  from  the  District  Court  of  St  James,  Duffel,  J. 
E.  Legendre^  District  Attorney,  for  the  State.     G.  Schmidt^  for  defendant 
and  appellant 

Spoffobd,  J.  There  was  nothing  in  the  Judge^s  charge  prejudicial  to  the 
prisoner,  as  it  involved  no  expression  of  opinion  upon  the  facts,  and  so  fiir  as 
it  went,  correctly  expounded  the  law. 

If  the  prisoner  wished  any  additional  instructions  to  be  given  to  the  jury, 
his  counsel  should  have  prepared  them  and  submitted  them  to  the  court 

When  the  jury  was  polled,  the  Judge  correctly  refused  to  allow  the  prisoner's 
counsel  to  interrogate  the  jurors  as  to  the  grounds  of  their  verdict  The  ob- 
ject of  polling  the  jury  is  to  ascertain  whether  the  verdict^  as  announced  by 
the  foreman,  was  concurred  in  by  all  the  jurors,  and  the  inquiry  should  be 
restricted  to  the  question,  "  is  this  your  verdict"  ?  Even  this  practice  is  not 
universal,  although  it  is  generally  allowed  in  our  sister  States.  StaU  v.  Har- 
den^ 1  Baily,  3 ;  State  v.  Allen^  1  McCord,  525 ;  Jackson  v.  ITawks,  2  Wend., 
619.  Contra  Commonwealth  v.  Boley,  12  Pick.,  496;  Fellow's  case,  6  Green., 
833. 

Judgment  affirmed. 
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State  v,  Peter  Gaffery. 

The  prisoner  was  charged  with  having  committed  larceny  of  the  property  of  Jfary  Buckley.  Proof 
having  been  adduced  that  she  was  a  married  woman  and  that  the  goods  stolen  were  bought  by 
her  while  residing  with  her  husband,  it  was  hetd^  that  the  Judge  should  have  charged  the  Jury, 
that  all  property  bought  during  the  existence  of  the  marriage  is  presumed  to  belong  to  the  com- 
munity. 

For  any  larceny  committed  against  the  property  of  the  community,  the  chattels  stolen  should  be 
alleged  to  be  the  property  of  the  community. 

Proof  that  the  chattels  belonged  to  the  community,  will  not  sustain  the  charge  that  the  same  be- 
longed to  the  wife. 

The  presumption  of  ownership  by  the  husband  might  be  rebutted  by  the  State  by  showing  that  the 
wife  was  separate  In  property  from  her  husband,  or  that  the  property  was  bought  in  her  own  name 
by  the  wife  with  her  paraphernal  funds,  or  that  the  husband  had  himself  transferred  the  goods  to 
the  wife  for  the  purpose  of  replacing  her  paraphernal  effects. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Rohertson,  J. 
E.  W,  Moise,  Attorney  General,  for  the  State.     A.  P.  Field,  for  defen- 
dant and  appellant 

Merrick,  C.  J.     This  is  a  prosecution  upon  an  information  for  larceny. 

Proof  having  been  adduced  that  Mary  Buckley,  the  person  from  whom  the 
goods  were  alleged  to  have  been  stolen,  was  a  married  woman,  and  that  the 
goods  were  bought  by  the  wife  whilst  residing  in  the  house  with  her  husband, 
the  counsel  for  the  accused  requested  the  court  to  charge  the  jury,  that  if  they 
believed  from  the  evidence  that  Mary  Buckley  was  at  the  time  of  the  alleged 
larceny  a  married  woman  living  with  her  husband  and  not  separated  in  pro- 
perty, in  contemplation  of  law,  the  property  stolen  was  the  property  of  the 
husband  and  not  of  the  wife,  and  should  have  been  alleged  as  the  property  of 
the  husband.  But  the  court,  as  it  appears  by  the  bill  of  exceptions,  consider- 
ing that  the  common  law  of  England  was  without  application  as  to  a  question 
of  property  in  Louisiana,  refused  to  charge  as  requested  and,  on  the  contrary, 
charged  the  jury  if  they  believed  that  the  wife  bought  the  property,  although 
she  was  living  with  the  husband  at  the  time  that  the  charge  was  properly  laid 
as  the  property  of  the  wife. 

The  court  erred.  It  is  true  that  the  common  law  of  England  has  no  appli- 
cation to  a  question  of  ownership  of  property  acquired  in  this  State,  and  the 
court  was  justified  in  refusing  to  look  to  that  system  in  order  to  ascertain 
whether  the  husband  or  the  wife  was  the  owner  of  the  chattels  alleged  to  have 
been  stolen.  But  testing  the  question  by  our  own  law,  the  charge  requested 
ought  not  to  have  been  entirely  refused,  nor  should  the  Judge  have  given  the 
charge  in  the  form  in  which  it  was  done. 

As  the  Judge  did  not  see  fit  during  the  trial  to  direct  an  amendment  to  be 
made  as  now  authorized  by  the  Statute  of  1855,  p.  171,  sec  1,  the  jury  ought 
to  have  been  informed  that  all  property  bought  during  the  existence  of  the 
marriage,  by  either  the  husband  or  the  wife,  is  presumed  to  belong  to  the  com- 
munity ;  that  the  husband  is  the  head  and  master  of  the  community,  and  for 
any  larceny  committed  against  the  property  of  the  community,  the  chattels 
stolen  should  be  alleged  to  be  the  property  of  the  husband,  and  that  the  proof 
that  they  belonged  to  the  community,  will  not  sustain  a  charge  that  the  same 
belonged  to  the  wife.  And  the  jury  should  have  been  further  charged  that  the 
34 
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Btatb  presumption  that  the  property  bought  by  the  wife,  during  the  existence  of  the 
Qjmn,  marriage,  belonged  to  the  community,  might  be  rebutted  by  the  State,  by 
showing  that  the  wife  was  separate  in  property  from  her  husband,  or  that  the 
property  was  bought  in  her  own  name  by  the  wife  with  her  paraphernal  funds, 
or  that  the  husband  had  himself  transferred  the  goods  to  the  wife  for  the  pur- 
pose of  replacing  her  paraphernal  effects  alienated  by  him;  and. that  the 
burden  of  proof  is  upon  the  State  to  rebut  the  presumption  of  ownership  by 
the  husband,  by  showing  the  above  or  similar  exceptional  facts  or  circum- 
stances, making  the  property  stolen  the  separate  property  of  the  wife. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  verdict  of  the 
jury  be  set  aside,  and  that  the  ^use  be  remanded  to  the  lower  court  for  a  new 
trial,  with  directions  to  that  court  to  be  governed  by  the  views  herein  expressed, 
and  otherwise  proceed  according  to  law. 


«10b38 


J.  C.  Walker  v,  B.  M.  G.   Brown,   Sheriff,  et  al. 

A  tender  of  payment  by  the  creditor  In  order  to  exonerate  him,  must  be  followed  by  a  consignment 
or  deposit  of  the  money  or  notes.    C.  C.  2163, 2165 ;  C.  P.  405, 407, 412. 

APPEAL  from  the  District  Court  of  East  Feliciana,  EatUff,  J.     Tried  by  a 
jury.    John  Mc  Fea,  for  plaintiff.     W.  F.  KemaUy  District  Attorney,  for 
defendants  and  appellants. 

VooRHiES,  J.  The  plaintifEl  as  sheriff  of  the  parish  of  East  Feliciana^  was 
collector  of  the  State  taxes  for  the  years  1839  and  1840.  His  account  for 
the  year  1840  was  audited  by  the  State  Treasurer  on  the  14th  of  March,  1842, 
and  resulted  in  a  balance  against  him  of  $7,367  64.  Previously,  the  following 
letter  was  received  by  him : 

"  Treasury  Department,  New  Orleans,  / 
Beceinher  4th,  1839.     J 
''John  a  Walker,  Esq,,  Sheriff  of  East  Feliciana. 

"  Dear  Sir:— Your  letter  of  the  17th  inst.  came  to  hand  this  morning,  and 
in  reply,  allow  me  to  say  that  you  can  take  in  payment  of  the  State  taxes  all 
notes  of  the  several  banks  located  in  this  city. 
"  I  remain,  very  respectfully, 
"  Your  obd't  servant, 

"F.  Gardere,  State  Treasurer." 
In  his  reply  to  the  Legislature,  dated  the  20th  of  February,  1843,  the  State 
Treasurer  noticed  this  claim  in  the  following  terms : 

**  The  case  of  the  former  Sheriff  of  East  Feliciana  for  the  year  1840,  requires 
particular  mention.  A  very  few  days  after  the  sudden  depreciation  of  the 
notes  of  the  banks  of  Atchafalaya,  Improvement  and  others,  that  officer  tendered 
in  settlement  of  the  balance  now  remaining  due,  notes  of  said  banks,  which  the 
Treasurer  declined  receiving.  The  Legislature  being  then  in  session,  a  resolu- 
tion was  brought  forward  authorizing  a  settlement  in  cases  similar  to  the  above, 
and  was  rejected.  Since  when,  no  legislative  action  has  been  had  on  the  sub- 
ject" 
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On  the  2Qth  of  September,  1843,  a  writ  of  execution  was  issued  by  the  State  Waixbb 
Treasurer  for  the  balance  thus  audited  against  the  plaintiff  and  hLs  sureties,  Bboww. 
directed  to  the  Sheriff  of  the  parish  of  East  Feliciana.  Upon  the  seizure  of 
his  property  under  this  writ,  the  plaintiff  obtained  an  injunction.  After  the 
lapse  of  many  years,  the  cause  was  finally  submitted  to  a  jury,  who  returned 
the  following  rerdict :  ^  We,  the  jurors,  dissolve  the  injunction,  and  that  John 
G.  Walker  and  his  securities  pay  to  the  State  of  Louisiana  the  value  of  the 
money  tendered  by  John  0.  Walker  or  his  deputy."  The  Judge  a  quo^  after 
having  refused  to  grant  a  new  trial,  rendered  a  judgment  pursuant  to  that  ver- 
dict    The  defendant  thereupon  appealed  from  said  judgment 

The  principal,  indeed  the  only  ground  urged  by  the  plaintiff  and  appellee  in 
support  of  the  injunction,  is  that  he  acted  under  the  instructions  of  the  State 
Treasurer  as  to  what  kind  of  funds  should  be  received  by  him  in  payment  of 
taxes  due  the  State ;  that  the  Treasurer  possessed  the  power  to  give  such  in- 
structions; that  under  the  instructions  thus  given,  he  collected  nearly  the 
whole  amount  of  the  taxes  for  the  year  1840  in  notes  of  the  Atchaialaya  Bank, 
which  was  one  of  the  *^  several  banks  located  in  New  Orleans*'  at  that  time ; 
and  that  after  deducting  the  **  insolvent  list"  and  the  Collector's  commission, 
the  balance  was  tendered  by  him  to  the  State  Treasurer,  who  declined  receiv- 
ing the  same,  on  the  ground  that  the  bank  had  stopped  payment  Hence  it  is 
insisted,  that  the  plaintiff  should  be  exonerated  on  the  principle,  that  when  a 
loss  is  to  be  borne  by  one  of  two  parties,  that  he  who  had  the  means  of  pre- . 
venting  it,  and  did  not,  should  bear  it 

The  evidence  leaves  no  doubt  on  our  minds  but  that  the  plaintiff  received 
those  bank  notes  in  payment  of  the  State  Taxes  in  good  faith,  pursuant  to  the 
instructions  which  he  had  thus  received. 

But  waiving  the  consideration  of  the  question,  whether  the  Treasurer  pos- 
sessed any  such  power  or  not,  there  is  nothing  to  show  that  the  alleged  tender 
was  followed  by  a  consignment  or  deposit  of  the  notes ;  both  of  which  were 
essential  to  exonerate  the  plaintiff.  C.  C.  2163,  2166  ;  C.  P.  405,  407,  412  et 
geq.  ;  2  An.  243 ;  6  An.  17. 

It  may  be  proper  to  remark  that  we  consider  it  immaterial  to  notice  the  ob- 
jection in  relation  to  the  sureties.  If  they  were  not  parties  to  the  suit,  it  is  clear 
that  the  judgment  cannot  affect  them. 

We  are  of  opinion  that  the  Judge  a  quo  erred  in  decreeing  the  dissolution  of 
the  injunction  as  qualified  by  the  verdict  of  the  jury. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  that  the  injunction  in  the  case  be  dissolved,  so  as  to 
allow  the  defendant  to  proceed  in  the  execution  of  said  writ  in  accordance  with 
law,  and  that  the  plaintiff  pay  the  costs  of  both  courts. 

Mbbbick,  G.  J.,  took  no  part  in  this  case. 
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Rebecca  Hickman  v,  G.  W.  Flenniken,  Administrator,  et  al. 

^  1  e^  -^  paper  filed  by  an  adminlitrfttor  purporting  to  be  his  account,  bat  wAch  merely  glvee  a  stotement 

—         '  of  the  creditors  of  the  estate  and  the  debts  which  he  has  paid,  but  does  not  show  that  he  had  any 

money  in  his  hands  to  be  distributed,  or  that  he  coliected  or  distributed  any  money  of  the  suc- 
cession, is  not  such  an  account  or  tableau  as  could  be  homologated  and  made  binding  upon  either 
the  creditors  or  the  heirs,  unless  they  had  been  personally  cited. 
Any  one  heir  may  compel  the  administrator  to  render  his  account  without  the  concurrence  of  his 
co-heirs  and  without  making  his  co-heirs  parties  to  the  suit. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Bailiff,  J. 
A.  M,  Dunn  and  Bowman  <&  Delee,  for  plaintiff   Muse  <k  Hardee,  for  de- 
fendants and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  annul  an  administrator's  account, 
which  shows  a  balance  to  his  credit,  and  to  enjoin  him  from  selling  property 
of  the  succession  to  pay  the  same. 

At  the  time  the  account  was  homologated  the  minor  brother  and  sister  of  the 
plaintiff,  if  not  the  plaintiff  herself,  were  represented  by  Samuel  Flenniken,  as 
tutor,  but  the  tutor  was  not  cited,  although  it  is  proven  that  he  was  present  in 
court  when  the  judgment  homologating  the  account  was  -rendered.  Neither 
has  the  tutor  been  made  a  party  to  the  present  suit,  and  the  plaintiff  alleges 
that  she  sues  on  behalf  of  herself  and  minor  co-heirs. 

The  account  was  homologated  in  open  court,  after  ten  days  publication,  on 
the  10th  day  of  November,  1854,  and  this  suit  was  brought  on  the  8th  of  De- 
cember, 1855,  more  than  one  year  afterwards. 

The  defendant  has  excepted  to  the  action  on  the  ground,  that  the  tutor  ought 
to  have  been  made  party  to  it,  and  he  has  also  pleaded  the  prescription  of  one 
year  in  bar  of  the  same. 

It  occurs  to  us  that  the  judgment  attacked  cannot  have  the  force  of  the 
thing  adjudged  under  any  circumstances,  and  therefore  the  tutor  can  have  no 
interest  in  maintaining  it,,  and  it  can  furnish  no  basis  for  the  plea  of  prescrip- 
tion. 

The  administrator  in  the  paper  which  purports  to  be  his  account,  has  merely 
given  a  statement  of  the  creditors  of  the  estate  and  the  debts  which  he  has 
paid,  but  he  does  not  show  that  he  had  any  money  in  his  hands  to  distribute 
or  that  he  had  collected  and  disbursed  any  money  of  the  succession.  It  was,  there- 
fore, neither  an  account  nor  a  tableau  of  distribution.  It  is  true  that  on  one 
side  of  the  account,  the  administrator  charged  himself  with  the  amount  of  the 
inventory,  but  on  looking  into  the  inventory  we  find  it  consists  entirely  of 
property,  viz,  slaves,  there  being  on  it  no  items  of  cash  or  active  debts.  It 
was  not  in  the  i)ower  of  the  administrator  to  treat  the  slaves  as  (5ash  in  his 
hands  and  thus  change  the  ownership  of  the  property.  The  paper,  therefore, 
which  he  presented  to  the  court,  was  not  such  an  account  or  tableau  as  could 
be  homologated  and  made  binding  upon  either  the  creditors  or  the  heirs,  unless 
they  had  been  personally  cited.  Succession  of  Hart,  8  Rob.  121 ;  Succession 
of  Day^  2  An.  8!)5  ;  C.  C.  11(>8,   1170. 

In  a  recent  case,  wc  held  that  where  the  administrator  had  funds  to  distri- 
bute among  the  credit/)rs,  and  his  tableau  of  distribution  was  regularly  pub- 
lished and  homologated,  it  had  the  force    of  the  thing  adjudged  against  the 
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heirs  as  to  the  funds  so  distributed,  although  the  administrator  himself  figured       Hicdu* 
as  a  creditor  upon  the  tableau.     It  is  apparent  that  the  two  cases  are  dissimilar. 

It  is  further  urged  by  the  defendant,  that  one  of  seyeral  heirs  cannot  call 
upon  the  administrator  to  render  an  account  without  making  the  co-heirs  par- 
ties to  the  suit,  and  the  case  of  Douglas  v.  Edwards^  0  Ia,  284,  decided  Id 
1886,  is  relied  upon  to  sustain  this  position. 

We  think  since  the  changes  introduced  by  the  Act  of  1837,  and  the  subse^ 
quent  legislation,  that  any  person  interested  may  compel  the  administrator  to 
render  his  annual  account  For  it  is  provided  by  the  third  section  of  the  Act  of 
1855,  p.  78,  that  the  creditors  *^  or  any  person  interested,"  may  file  in  the 
Clerk^s  ofSce  a  motion  to  know  whether  the  executor,  administrator,  curator 
or  syndic,  has  any  funds,  and  that  such  executor,  administrator,  curator  or 
syndic,  shall  be  bound  within  ten  days  to  file  a  true  statement  of  his  accounts 
and  bank  book,  (if  he  has  one,)  showing  the  amount  of  funds  collected  by  him, 
and  on  his  failure  so  to  do  he  is  to  be  dismissed  from  oflBce  and  pay  ten  per 
cent  per  annum  interest  on  any  sum  for  which  he  may  be  responsible.  By 
the  fourth  section  of  the  same  Act,  it  is  made  the  duty  of  executocsy  adminis- 
trators, curators  and  syndics,  at  least  once  in  every  twelve  monthsy  to  render 
to  the  court  firom  which  they  received  their  appointment,  a  full,  &ir  and  per- 
fect account  of  their  administration,  and  on  fitilure  to  do  so  they  shall  be 
dismissed  from  office  and  pay  ten  per  cent  interest,  &c. 

The  sixth  section  of  the  Act  of  1855,  p.  54,  relative  to  Clerks  of  the  District 
Courts,  confers  on  them  the  power  to  order  all  executors,  tutors,  curators,  ad- 
ministrators and  syndics,  within  ten  days  after  such  order  may  have  been 
served,  &Cj  to  file  their  accounts.     See  the  French  text  of  the  Article. 

Under  these  provisions  of  law  no  good  reason  can  be  urged  why  an  heir 
who  desires  the  rendition  of  an  account  as  preliminary  to  a  partition,  or  in  or- 
der to  obtain  the  sums  to  which  he  is  entitled  as  heir,  may  not  compel  the 
administrator  to  render  his  account  without  the  concurrence  of  his  co-heirs  and 
without  encountering  the  delay  and  expense  of  making  such  co-heirs  parties 
defendant 

As  the  affidavit  was  clearly  insufficient  to  entitle  the  party  to  a  writ  of  se- 
questration, there  is  no  cause  for  amending  the  jud|gment  in  favor  of  the  plain- 
tiff.     Raynaldsan  v.  Hamiltcny  5  An.  203. 

Judgment  affirmed. 


Denis  Cronan  t.  The  Succession  of  McDonogh  et  al. 

A  Utie  to  real  esUte  does  not  pMS  by  the  a4Jadio«tlon  of  an  aaoltaneer,  unlMf  be  wm  authorised 
in  writing  to  make  the  sale. 

APPEAL  fi"om  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
G.  B,  Duncan^  for  plaintiff.     J.  Livingston,  for  the  Cities  of  New  Orleans 
and  Baltimore,  appellants. 

Merrick,  C.  J.  We  consider  the  objections  to  the  form  of  the  action  vir- 
tually determined  by  the  decree  of  this  court  remanding  the  cause  in  order  to 
make  parties.     See  case,  9  An.  302. 
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Cbomai  The  plaintiff  Cronan  and  the  appellants,  the  Cities  of  Baltimore  and  New 

HcDoMOQB.  Orleans,  the  univereel  legatees  under  the  will  ot  McDonogh,  claim  title  through 
A.  Hodge^  Jr. 

The  act  of  sale  from  Hod^e  to  Convey  was  duly  recorded,  and  although 
junior  to  the  auction  sale  under  which  the  legatees  of  McDonogh  claim,  must 
neyerthcless  prevail  over  it,  because  among  other  reasons  it  does  not  appear 
that  the  auctioneers  were  authorized  in  writing  to  make  the  sale.  C.  C.  2584 ; 
9  An.   363. 

The  universal  legatees  of  the  will  of  McDonogh  being  without  interest  in  the 
property,  cannot  question  the  sale  to  Cronan  for  irregularities,  if  any  such 
exist 

Judgment  afiOrmed. 


VanWickle  &  Co.  V.  Steamer  Belle  Gates  and  Owners. 

A  privilege  on  «  steamboat  for  damageSf  caused  by  non-delirery  of  flrelghi,  is  lost  at  the  ezpiraUon 
of  sixty  days  ttom  the  date  of  the  default  and  consequent  liability.  After  that  time  elapses,  a 
sequestration  will  not  lie. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augvstin,  J. 
Collins  db  Wboldridge,  for  plaintiffs  and  appellants.     Mott  &  Fraser^  for 
defendants. 

Buchanan,  J.  This  was  a  suit  for  damages  caused  by  non-delivery  of  freight, 
and  was  commenced  by  sequestration.  A  rule  was  taken  to  set  aside  the 
sequestration,  on  the  grounds,  first,  that  the  plaintiffs,  on  the  face  of  the 
papers,  had  no  right  to  a  sequestration,  and,  secondly,  that  the  affidavit  was 
insufficient. 

It  is  only  necessary  to  consider  the  first  of  these  grounds. 

The  petition  sets  forth  that  the  shipment  of  cotton,  which  forms  the  basis  of 
the  plaintiffs'  demand,  took  place  on  the  11th  of  April,  1856,  at  Red  River. 
The  destination  of  the  boat  was  New  Orleans,  and  the  cotton  was  consigned  to 
Payne  <fe  Harrison^  merchants  in  that  city. 

The  time  of  the  boat's  arrival  at  her  port  of  destination  is  not  mentioned, 
but  the  bill  for  damages  for  non-delivery  of  the  cotton  is  made  out  under  date 
of  the  25th  April,  1856,  and  that  date  is  assumed  in  the  argument  of  plaintiffs 
as  that  of  the  default  and  consequent  liability  of  the  defendants,  under  Article 
8204  of  the  Civil  Code,  paragraph  1.  This  suit  was  commenced  on  the  2d  of 
July,  1856,  more  than  sixty  days  afterwards.  Under  the  settled  jurisprudence 
of  this  court,  as  reviewed  and  confirmed  in  Blanchin  v.  Steamer  Fashion^  10 
An.  49,  the  privilege  is  lost 

The  plaintifife'  counsel  have  made  an  extended  argument  against  the  doctrine 
here  spoken  of^  but  we  regard  the  question  as  no  longer  an  open  one.  We  may 
observe  that  the  Legislature  have  indirectly  sanctioned  the  limitation  of  privi- 
leges on  ships  and  vessels  created  by  our  construction  of  the  Articles  of  the 
Code,  by  establishing,  in  the  Act  of  March  15th,  1842,  (p.  282)  a  longer  limita- 
tion, for  the  privilege  of  a  vendor  of  firewof)d  to  steamboats.  See  also  Acts  of 
1853,  p.  159. 

Judgment  affirmed,  with  costs. 
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M.  &  B.  Mullen  &  Co.    v,   T.  J.  Harding  and  J.  M.  Bass— R.  M.      =^L^ 

«  ,       T  12    271, 

Scott  et  al.,  Interveners.  di07  776| 

A  JadgmcDt  debtor  Is  at  liberty  to  w^Te  th«  formalities  of  the  law,  so  far  as  they  exclusively  affect 

his  personal  interests. 
A  bw%ajide  purchaser  at  a  Sheriff's  ^e  will  be  protected  against  any  attack  upon  his  title  upon 

the  ground  of  informalitieSf  unless  the  plaintiff  show  ii^ury  to  himself  in  consequence  of  such 

informalities. 

APPEAL  from  the  District  Court  of  Madison,  Farrar,  J. 
A.  T.  SUeUy  for  plaintiffs.     Stacy  d^  Sparrow^  for  defendants  and  appel- 
lants. 

Lea,  J.  There  is  no  dispute  about  the  material  facts  of  this  case.  In  De- 
cember, 1846,  the  plaintiff  obtained  a  judgment  against  William  Amos  and 
Thomas  F.  Foe^  commercial  partners,  for  the  sum  of  $6,298  66,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  the  6th  April,  1842.  This 
judgment  was  duly  recorded  in  the  parish  of  Madison,  and  was  reinscribed  be- 
fore the  lapse  of  ten  years  from  its  first  rendition.  As  thus  inscribed,  it  oper- 
ated as  a  mortgage  upon  any  immovable  property  of  either  of  the  defendants 
situated  in  that  parish. 

In  the  year  1846  Thomas  F.  Foe,  one  of  the  defendants,  purchased  from 
iT.  Fargoud  the  south  half  of  section  20,  township  17,  range  13  east,  for 
which  he  gave  $638  60  in  cash  and  two  notes,  each  for  a  like  amount,  payable 
respectiyely  in  one  and  two  years  after  date,  secured  by  a  special  mortgage  on 
the  property  sold. 

The  two  notes  above  described  not  having  been  paid  at  maturity,  Fargoud 
obtained  an  order  of  seizure  and  sale  of  the  tract  of  land  sold  by  him  to  Foe, 
The  writ  of  seizure  and  sale  was  issued  on  the  30th  May,  1848,  and  the  defen- 
dant. Foe,  having  made  a  waiver  of  notice,  appraisement  and  adcertisementj 
the  property  was  offered  for  sale  on  the  3d  day  of  June,  1848,  and  sold  to  G. 
L,  Douglas  for  $2,900. 

Douglas  subsequently  sold  to  A.  F.  Hynes,  who  afterwards  reconveyed  the 
property  to  Douglas.  The  property  by  successive  transfers  passed  from  Douglas 
to  the  Union  Bank  of  Tennessee,  and  from  the  Bank  to  John  M.  Fass,  who  sold 
an  undivided  half  to  TTiomas  J.  Hardivg.  The  property  is  now  owned  in  un- 
divided halves  by  Thomas  J.  Harding  and  John  M.  Fass,  the  present  defendants, 
against  whom  the  plaintiffs  have  brought  this  suit  in  the  form  of  an  hypothe- 
cary action  to  enforce  the  mortgage  resulting  from  their  judgment  against  Foe. 
I  It  is  clear  that  if  the  sale  made  at  the  suit  of  Fargoud  had  been  regular  in 
every  respect,  the  property  would  have  passed  to  the  present  purchasers  un- 
incumbered with  the  judicial  mortgage  in  favor  of  the  plaintiff. 

It  is  contended  that  the  irregularities  attending  the  sale  were  such  as  to  de- 
prive it  of  the  force  and  effect  of  a  judicial  sale,  and  that  the  judicial  mortgage 
remains  in  full  force  and  effect  A  judgment  debtor  is  certainly  at  liberty  to 
waive  the  formalities  of  the  law,  so  far  bs  they  exclusively  affect  his  personal 
interests,  and  the  court  has  frequently  held  that  a  bona  fide  purchaser  at  a 
Sheriff's  sale  will  be  protected  against  any  attack  upon  his  title  upon  the  ground 
of  informalities,  unless  the  plaintiff  show  injury  to  himself  in  consequence  of 
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MnLLBi        such  informalities.     See  Oopeland  v.  Labatut^  6  An.  61 ;  Stockton  v.  Downey^ 

UABDuro. :     6  An.  581.     In  this  case  no  attack  is  made  upon  the  sale,  and  the  only  question 

is  whether  the  plaintiflTs  mortgage  has  ever  been  legally  cancelled. 

The  defendants  in  this  case  are  bona  fide  purchasers  for  a  real  and  sufficient 
consideration.  They  are  also  without  notice,  unless  they  are  to  be  held  to  a 
constructive  notice  of  the  details  of  the  proceedings  in  the  case  of  Pargoud 
V.  Eoe,  They  hold  under  a  sale  made  by  the  Sheriff  in  virtue  of  an  order  of 
court  Unless  the  plaintiffs  can  show  that  they  have  suffered  injury  by  the  in- 
formalities complained  of,  they  ought  not  to  be  permitted  to  attack  the  validity 
of  the  proceedings. 

It  is  not  shown  that  the  property  did  not  sell  for  its  full  value,  and  moreover 
it  appears  that  had  it  sold  for  twice  the  amount  it  actually  brought,  the  whole 
sum  would  have  been  absorbed  by  the  claims  of  creditors  holding  judicial  mort- 
gages prior  in  the  date  of  their  registry  to  that  of  the  plaintiffs. 

The  plaintiffs  could  not,  therefore,  by  any  possibility,  have  been  injured  by 
the  alleged  informalities  in  the  sale,  and  have,  therefore,  no  interest  in  invoking 
them. 

The  sureties  of  the  Sheriff  have  no  right  to  intervene  in  this  suit  The  pay- 
ment made  by  them,  as  sureties  of  the  Sheriff  on  his  official  bond,  could  only 
subrogate  them  to  the  rights  of  their  principal,  the  Sherifl^  and  they  have  no 
more  right  to  intervene  in  this  suit  than  he  would  have. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed,  so  far  as  it  relates 
to  the  defendants,  and  that  there  be  judgment  in  favor  of  the  defendants.  It 
is  further  ordered,  that  as  respects  the  intervenors  the  judgment  appealed  from 
be  affirmed,  and  that  the  costs  of  this  appeal  be  paid  by  the  appellees. 


Gaty,  McCunb  &  Co.  V.  The  Franklix  Marine  and  Fire  Insurance 
Company. — C.  C.  Lathrop,  Garnishee. 

mien  tke  uiswer  of  the  gArnidiee  admits  In  effect,  the  possession  of  funds  belon^ng  to  the  defen- 
dant, and  he  refuse  to  state  their  amount,  a  point  upon  which  he  was  specially  Interrogated,  he  ia 
presumed  to  have  had  a  sufficient  amount  to  satisfy  the  demand  of  the  plaintiff. 

Debtors  cannot  be  permitted  to  tie  up  their  funds  Indefinitely  by  putting  them  in  the  hands  of  an 
agent. 

<Jntil  notice  to  third  persons  interested  in  the  dedication  of  the  fund,  creditors  may  attach. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
G.  R  Singleton^  for  plaintiff.     M,  M.  Coh^n^  for  the  garnishee  and  ap- 
pellant • 

Spofford,  J.  The  Franklin  Marine  and  Fire  Insurance  Company,  domiciled 
iin  the  State  of  New  York,  had  an  agency  in  New  Orleans,  under  the  manage- 
mient  of  G.  (7.  Lathrop, 

The  plaintiffs  held  adjusted  claims  for  losses  upon  the  company,  which  claims 
accrued  in  St  Louis,  Missouri. 

They  brought  suit  upon  these  claims  here,  and  prosecuted  them  to  a  judg- 
ment, contradictorily  with  the  company,  from  which  no  appeal  has  been  taken. 

G.  G,  Latkrop  was  made  a  garnishee  in  the  cause,  and  appeals  from  a  judg- 
ment condemning  him  to  pay  the  debt 
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The  cause  turns  wholly  upon  the  suflBciency  of  his  answers  to  interrogatories.  ^*!^ 
Being  asked:  '*Had  you,  at  the  date  of  the  attachment  in  this  case,  or  have  Frabkliii  Ibs.Co 
you  now,  in  your  possession  or  under  yoiu*  control,  any  rights,  credits,  money 
or  property,  of  any  description  whatsoever,  belonging  to  the  said  Franklin 
Marine  and  Fire  Insurance  Company,  or  in  which  the  said  company  is  inter- 
ested ?  If  yea,  state  the  value  thereof.  Are  the  rights,  credits,  effects,  money 
and  property  of  sufBcient  value  to  pay  the  plaintiff's  claim,  say  $8,900,  interest 
and  costs?" 

He  answers:  "No,  but  that,  prior  to  the  service  of  the  writ  and  attachment 
on  him  in  this  case,  he  had  some  funds  in  hand  under  an  arrangement  with 
said  company  to  hold  them  exclusively  to  pay  any  losses  occurring  at  this 
agency ;  that  with  a  view  of  closing  said  agency  before  the  1st  day  of  January, 
1854,  he  has  applied,  and  is  applying  said  funds  to  the  re-insuring  the  out- 
standing debts  and  adjusting  losses  as  far  as  said  funds  may  go,  and  therefore 
will  have  nothing  left  in  hand  belonging  to  said  company." 

To  the  interrogatory :  "Are  you  not  the  agent  of  said  company  ?  If  yea, 
have  you  not  bills  receivable  and  other  assets  in  your  possession,  or  under  your 
control,  belonging  to  the  said  company  ?  If  yea,  annex  to  your  answers  a  full 
and  detailed  schedule  of  said  bilk  receivable  or  other  assets  belonging  to  said 
company."  He  replied:  *'Xo,  except  for  liquidating;  that  he  had  been  agent, 
but  closed  the  business  with  the  end  of  the  past  year,  as  was  determined  on 
some  time  before.  He  had  funds  and  bills  receivable,  as  stated  in  his  answer 
to  interrogatory  number  one,  but  they  were  used,  and  are  being  tised^  for  the 
purposes  set  forth  in  his  answer  to  said  interrogatory  number  one.  Of  those 
funds  the  said  company  had  no  control ;  they  had  endeavored  to  direct  them  to 
other  uses  than  those  above  stated,  but  this  respondent  had  resisted  all  such 
efforts,  as  said  company  had  no  right  except  to  any  balance  that  might  have 
chanced  to  be  due  to  them  after  closing  up  all  the  risks  insured  by  this  agency, 
and  after  payment  of  expenses,  commissions,  &c.,  &c." 

The  interrogatories  were  served  on  the  garnishee  on  the  31st  December,  1863, 
and  answered  on  the  9th  January,  1854. 

The  answers  are  far  from  being  clear  and  categorical  They,  however,  in 
effect  admit  the  possession  of  funds  belonging  to  the  company,  and  as  the  gar- 
nishee refu.sed  to  state  their  amount,  a  point  upon  which  he  was  specially  in- 
terrogated, he  is  presumed  to  have  had  an  amount  sufficient  to  satisfy  the  de- 
mand of  the  plain tiffe.  When  the  interrogatories  were  served,  he  was,  by  his 
own  admission,  the  agent  of  the  company ;  when  he  answered,  he  was  still  the 
agent,  "for  the  purpose  of  liquidating." 

He  pretends  to  no  claim  to  the  funds  in  his  own  right ;  he  discloses  no  third 
persons  who  had  liens  or  any  other  vested  rights  upon  the  funds ;  he  does  not 
declare  that  any  creditors  of  the  company  had  been  notified  that  the  funds 
were  held  for  their  benefit ;  his  only  pretence  is,  that  by  his  understanding  of 
his  agreement  with  his  principals  (an  understanding  to  which  it  also  seems  the 
principals  did  not  assent)  he  was,  as  liquidator,  to  keep  the  funds  until  he 
should  finally  pay  up  all  losses  occurring  at  the  agency  here,  and  re-insure  at 
his  leisure  all  outstanding  risks,  and  pay  expenses,  commissions,  &c.  Then  he 
admitted  the  company  would  be  entitled  to  such  balance  as  should  chance  to 
remain. 

This  statement  is  sufficient  to  vindicate  the  judgment  appealed  from.    Debtors 
cannot  be  permitted  to  tie  up  their  funds  indefinitely,  by  putting  them  in  the 
85 
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Gatt         hands  of  an  agent,  even  by  instructing  him  to  do  what  this  agent  assumes  to 
PaiKKLiii  IS8.C0.  do  against  the  wishes  of  his  principal.     At  least,  until  notice  to  third  persons 
interested  in  the  dedication  of  the  fund,  creditors  may  attach. 
Judgment  affirmed. 


12  274 
47  15881 
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State  v.  Richard  Scott. 

Declftrstions  are  called  "  dyiog  declarations"  when  made  under  a  consclousnesi  of  impending 
death. 

It  la  not  necessary  that  the  declarant  should  express  in  direct  terms  a  sense  of  approaching  dis- 
solution; his  bodily  condition,  his  appearance,  conduct  and  language,  as  well  as  the  statements 
made  to  him  by  physicians  and  other  attendants,  may  be  considered  and  a  conclusion  deduced 
therefrom,  as  to  the  state  of  his  consciousness  at  the  time. 

In  a  charge  of  murder,  before  the  Jury  can  convict  the  defendant,  they  must  believe  ftrom  the  evidence 
that  the  deceased  died  of  the  wounds  inflicted  by  the  accused  and^om  no  other  eavse.  If  he  did, 
the  facts  that  he  had  no  surgeon,  or  an  unskillful  one,  or  a  nurse  whose  ill  appliances  may  have 
aggravated  the  original  wound,  cannot  mitigate  the  crime  of  the  person  whose  malice  caused  the 
death. 

To  do  that,  it  must  plainly  appear  that  the  death  was  caused,  not  by  the  wound,  but  only  by  the 
misconduct,  malpractice  or  ill  treatment  on  the  part  of  other  persons  than  the  accused. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Fohertson,  J. 
E.  W.  Moise,  Attorney  General,  for  the  State.     A.  P.  Field,  for  defend- 
ant and  appellant 

Spofford,  J.  The  defendant  has  appealed  from  a  judgment  sentencing  him 
to  hard  labor  in  the  penitentiary  for  life,  he  having  been  again  convicted  of  the 
crime  of  murder.     See  the  former  case  reported  in  11  An.,  p.  429. 

Two  bills  of  exceptions  only  are  to  be  considered : 

I.  The  witness  Mary  G'Rourke  was  admitted,  against  the  objection  of  coun- 
sel, to  prove  the  dying  declarations  of  the  victim  of  the  homicide  charged  in  the 
indictment  Declarations  are  called  "  dying  declarations"  when  made  under  a 
consciousness  of  impending  death.  In  this  case  the  Judge  might  well  have 
inferred  that  the  declarations  of  the  deceased  were  made  at  a  time  when  she 
knew  death  was  imminent,  from  the  state  of  facts  conceded  by  the  bill  of  ex- 
ception. It  is  not  necessary  that  the  declarant  should  express  in  direct  terms 
a  sense  of  approaching  dissolution ;  his  bodily  condition,  his  appearance,  con- 
duct and  language,  as  well  as  the  statements  made  to  him  by  physicians  and 
other  attendants,  may  he  considered  and  a  conclusion  deduced  therefrom,  as  to 
the  state  of  his  consciousness  at  the  time.  We  do  not  find  that  the  Judge  com- 
mitted an  error  in  inferring  from  the  admitted  facts,  that  the  declarations  in 
question  were  dying  declarations,  and  admissible  as  such.  See  1  Greenleaf 
Ev.  §  158. 

II.  The  other  bill  was  taken  both  to  the  refusal  of  the  Judge  to  give  a  cer- 
tain instruction  to  the  jury,  and  to  some  of  the  instructions  actually  given. 
The  prisoner's  counsel  desired  the  court  to  charge  the  jury,  that  *'  if  the  wound 
inflicted  was  not  necessarily  mortal,  but  by  ill  treatment  became  so,  they  will 
find  the  defendant  not  guilty."  The  refusal  of  the  Judge  to  give  this  charge 
was  not  an  error.  He  had  just  charged  **that  before  the  jury  can  convict  the 
defendant,  they  must  believe  from  the  evidence  that  the  deceased  died  of  the 
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wounds  inflicted  by  the  defendant,  and  from  iw  other  cavsey  It  is  sometimes  Btati 
impossible  to  procure  skillful  surgical  aid.  If  a  person  dies  from  a  wound  in-  Scorr. 
fiicted  with  a  murderous  intent,  whose  life  might  have  been  saved  by  the  skill 
of  a  surgeon  whom  it  was  impossible  to  procure,  the  crime  is  none  the  less 
murder.  The  true  point  is,  did  the  party  die  of  the  wounds  inflicted  by  the 
accused  ?  If  he  did,  the  facts  that  he  had  no  surgeon,  or  an  unslf  illful  one,  or 
a  nurse  whose  ill  appliances  may  have  aggravated  the  original  hurt,  cannot 
mitigate  the  crime  of  the  person  whose  malice  caused  the  death.  To  do  that, 
it  must  plainly  appear  that  the  death  was  caused,  not  by  the  wound,  but  only 
by  misconduct,  mal-practice  or  ill  treatment  on  the  part  of  other  persons  than 
the  accused. 

We  do  not  think  the  instructions  given  to  the  jury,  all  taken  together,  are 
inconsistent  with  this  exposition  of  the  law,  which  we  regard  as  correct  and 
supported  by  the  best  authorities.  1  HalFs  P.  C*  428 ;  Wharton's  Law  of 
Homicide,  241 ;  1  Russel,  605.  The  doctrine  upon  this  subjected  is  thus  di- 
gested by  Greenleaf,  (Evidence,  vol.  8,  §  189,)  with  his  usual  accuracy  and 
clearness :  "  If  death  ensues  from  a  wouvd  given  in  malice,  hut  not  in  its  na- 
ture mortal,  but  which  being  neglected  or  mismanaged,  the  party  died ;  this 
will  not  excuse  the  prisoner  who  gave  it,  but  he  will  be  held  guilty  of  the  mur- 
der, unless  he  can  make  it  dearly  and  certainly  appear  that  the  mal-treatment 
of  the  wound,  or  the  medicines  administered  to  the  patient,  or  his  own  mis- 
conduct, and  not  the  wound  itself  was  the  sole  cause  of  his  death :  for  if  the 
wound  had  not  been  given,  the  party  had  not  died  So,  if  the  deceased  were 
iU  of  a  disease  apparently  mortal,  and  his  death  were  hastened  by  injuries  mal- 
iciously inflicted  by  the  prisoner,  this  proof  will  support  an  indictment  against 
him  for  murder ;  for  an  offender  shall  not  apportion  his  own  wrong.'' 

Judgment  affirmed. 


John  Monticon  v.  W.  G.  Mullen,  Executor,  &c. 

The  proper  mode  of  seixlDg  a  debt  existing  in  the  form  of  a  Judgment,  if  a  notification  of  seicure  by 
the  Sheriff  to  the  Judgment  debtor. 

APPEAL  from  the  District  Court  of  Jeflferson,  Burthe,  J. 
JT.  Grrkot  and  Z.  Latour,  for  plaintiff  and  appellant     McCay  and  Ed^ 
wards  and  W.  S.  Scott,  for  defendants. 

VooRHiES,  J.  The  property  of  Antonia  Benturia  was  seized  and  advertised 
to  be  sold  by  the  Sheriff  of  the  parish  of  Jefferson,  under  a  writ  oi fieri  facias 
on  a  judgment  in  favor  of  Isaac  (7(??Z/««  against  the  plaintiff,  John  Monticon, 
The  sale  was  injoined  by  Benturia,  and  the  execution  made  perpetual  at  the 
costs  of  Collins,  On  the  judgment  thus  rendered  in  favor  of  Benturia,  an  ex- 
ecution was  issued  for  the  costs,  amounting  to- the  sum  of  $17  70.  The 
Sheriff's  return  states:  **  Received  July  28th,  1854,  and  same  day  seized  all 
the  right,  title  and  interest  of  Isaac  Collins  in  and  to  a  certain  judgment  ren- 
dered in  the  case  of  Isaac  Collins  v.  Jean  Monticon,  No.  4263  of  the  docket  of 
the  Third  Judicial  District  Court,  and  same  day  issued  notice  of  seizure  to  said 
Isa<ie  Collins,  notifying  him  of  said  seizure,  and  which  was  duly  served  on  him 
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ifomooa  by  said  defendant,  and  on  the  19th  day  of  August,  same  year,  I  advertised  said 
MuLLor.  judgment  for  sale  at  public  auction  for  cash,  in  the  English  language,  in  the 
Carrollton  Star,  a  newspaper  published  in  the  parish  of  Jefferson,  announcing 
said  sale  to  take  place  on  Monday  the  80th  August,  1854,  &c."  It  also  appears 
from  the  return,  that  Collins  was  notified  to  name  an  appraiser,  Ibut  did  not  do 
80,  nor  was  he  present  at  the  sale,  when  the  judgment  thus  seized  was  adjudi- 
cated to  Jose  Antonio  De  la  Rondo  for  the  price  of  ^55. 

By  an  act  under  private  signature,  dated  27th  September,  1856,  De  La  Rondo 
declares  that,  shortly  after  the  adjudication  he  transferred  to  Moritican,  for  a 
valuable  consideration,  his  title  to  the  judgment  thus  acquired  by  him.  Wil- 
liam 0.  Mullen^  as  executor  of  the  last  will  of  Isaac  Collins^  having  caused  an 
execution  to  issue  on  the  judgment  against  Jlonticofi,  the  latter  enjoined  the 
same,  on  the  ground  that  said  judgment  was  extinguished  by  confusion,  as  he 
had  become  the  transferree  thereof  as  above  stated. 

The  defendant  pleaded  a  general  denial  and  specially,  that  the  whole  of  the 
proceedings  under  which  the  pretended  sale  to  Be  La  Rondo  was  made  were 
null  and  void ;  and  prayed  for  the  dissolution  of  the  injunction  with  damages. 

The  plaintiff  is  appellant  from  a  judgment  dissolving  the  injunction  and 
awarding  damages  against  him  in  favor  of  the  defendant 

The  only  question  which  we  consider  necessary  to  be  examined,  is  whether 
the  judgment  in  question  was  legally  seized  or  not  Without  a  legal  seizure, 
it  is  clear  that  the  adjudication  under  it  conferred  no  title  on  De  La  Rondo, 
We  take  it  to  be  the  rule  as  laid  down  in  the  case  of  Hanna  v.  Bry^  5  A.  656, 
that  ^'  the  proper  mode  of  seizing  a  deht  existing  in  the  form  of  a  judgment,  is 
a  notification  of  seizure  by  the  the  Sheriff  to  the  judgment  debtor."  In  the 
case  at  bar,  it  does  not  appear  that  such  notice  was  given.     See  9  A.  525. 

Judgment  affirmed. 


BuLUTT,  Miller  &  Co.  r.  William  Walker. — Robertson  &  McDousall 
and  Oglksby  &  McCauley,  Garnishees. 

The  trae  owner  of  goods  in  ft  factor's  hands  on  consignment  may  require  an  account  of  the  factor, 
although  unknown  to  him.  When  the  true  owner  has  not  presented  himself  to  make  any  claims, 
and  the  factor,  without  having  received  any  communication  from  him,  and  being  under  advances 
to  the  agent  upon  his  drafts,  passes  the  proceeds  to  the  credit  of  the  agent,  by  whom  the  goods 
were  shipped,  with  instructions  to  that  effect  at  the  time  of  the  shipment,  he  wiU  be  protected  from 
llabQity  to  pay  a  second  time. 

When  the  goods,  under  such  circumstances,  were  undisposed  of  at  the  time  of  the  service  of  the 
interrogatories  on  the  garnishees,  Jteld :  that  they  are  liable  to  seizure  for  the  debts  of  the  owner. 
Hdd^  alao^  that  in  this  case  the  owner  of  the  goods,  and  defendant  in  the  suit,  was  not  a  competent 
witneu  for  the  plaintifb,  but  that  the  agent  was  a  competent  witness  for  the  garnishees. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Henry  C.  Miller,  for  plaintiffs  and  appellants.    W.  W.  King,  for  defendant. 
Benjamin,  Bradford  <fe  Finney,  for  Robertson  &  McDongall.     Mott  <S>  FraseVy 
for  Ogleshy  dt  McCauUy. 

Buchanan,  J.     This  suit  was  commenced  by  attachment,  the  defendant 
being  an  absentee.    Two  commercial  firais  of  this  city,  Robertson  cC-  McDavgall 
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and  OgUsby  &  McCauley^  were  made  garnishees,  by  service  of  interrogatories,  Buu.itt 
on  the  27th  April,  1854.  The  answer  of  a  curator  ad  hoc^  appointed  to  repre-  Walk«. 
sent  the  defendant,  filed,  under  instructions  from  him,  contained  in  a  letter, 
which  is  in  eridence,  admits  fiiUy  the  plaintiflfs*  claim,  the  correctness  of  which 
18  also  proved  by  other  evidence.  The  judgment  of  the  District  Court  was  in 
fiivor  of  the  defendant  and  the  garnishees,  upon  the  ground  that  no  property 
of  the  defendant  had  been  attached.  From  this  judgment  the  plaintiffs  have 
appealed. 

The  garnishees,  commission  merchants  in  New  Orleans,  were  consignees  of 
com  in  sacks,  shipped  on  board  steamboats  at  Evansville,  Indiana,  by  John  8. 
Mitchell^  for  account  of  William  Walker.  Plaintiflfe  contend  that  the  consign- 
ments of  com,  or  their  proceeds,  in  the  hands  of  the  garnishees,  belong  to  the 
defendant,  and  are  liable  to  their  attachment. 

The  garnishees,  RoherUon  <&  MeDougall,  in  their  answers,  which  are  uncon- 
tradicted, aver  that  they  received  two  shipments,  per  steamers  Empress  and 
James  Robb,  with  directions  from  the  shipper,  Mitchell^  to  place  the  proceeds 
to  the  credit  of  Mitchell  in  account;  that  they  sold  both  shipments  of  com, 
and  placed  the  net  proceeds  to  the  credit  of  Mitchell,  as  directed,  on  the  2d 
and  22d  April,  1854,  respectively. 

They  say :  "Before  the  collection  of  the  money  for  sales  of  this  com,  we  were 
under  advance  upon  the  drafts  of  John  S.  Mitchell  for  more  than  it  yielded  by 
about  $100,  which  he  still  owes.  We  were  under  advance  for  the  whole  amount 
of  these  sales  before  the  service  of  attachment*' 

An  account  current  with  Mitchell^  annexed  to  the  answers  of  these  gar- 
nishees, corresponds  with  their  statements,  showing  a  balance  in  favor  of  Boh- 
ertson  d:  Mclhugall,  on  the  24th  April,  (after  crediting  Mitchell  with  the  net 
proceeds  of  both  shipments  of  com)  of  $98  12. 

A  letter  of  advice  accompanied  the  first  shipment,  in  these  words: 

**I  ship  to  you  to-day,  per  Empress,  a  lot  of  com,  700  sacks,  marked  A.  A  B., 
which  please  sell  for  the  best  price  you  can,  and  credit  my  account  with  pro- 
ceeds.    Make  account  of  sales  for  account  of  William  Walker. 

"Yours,  very  respectfully, 

"John  S.  MrrcHELL." 

The  counsel  for  plaintiffs  contend  that  these  instmctions  gave  no  authority 
to  the  consignee  to  apply  the  proceeds  of  the  corn  in  the  manner  directed. 
That  the  com  was  defendant's  property,  and  that  the  bills  of  lading  (in  evi- 
dence), and  the  letter  of  advice  itself,  gave  Mobertsan  &  McDovgall  notice  of 
this  fact.  That  an  agent,  as  Mitchell  was,  has  no  right  to  pay  his  own  debts 
with  the  property  of  his  principal  Consequently,  that  the  payment  of  the 
proceeds  to  any  one  but  Walker  was  a  payment  in  consignee's  own  wrong. 

The  evidence  certainly  shows  that  the  corn  belonged  to  Walker,  having  been 
purchased  for  him  by  Mitchell,  and  partially  paid  for  by  funds  of  Walker  in 
MitcheWs  hands.  But  it  is  also  proved  that  Mitchell  was  in  advance  to  Walker 
on  account  of  the  price  of  the  corn. 

The  mention  of  Walker's  name  in  the  bills  of  lading,  and  in  the  letter  of  ad- 
vice, must  also  be  taken  to  have  conveyed  to  Robertson  &  McDougall  intelli- 
gence that  William  Walker  had  an  interest  in  the  com.  But  Robertson  & 
McDougall  had  no  mission  to  protect  Walker  from  a  misappropriation  of  his 
funds  by  his  agent,  Mitchell  The  tme  owner  of  goods  in  a  factor's  hands  on 
oonsigmuent  may  require  an  account  of  the  factor,  although  unknown  to  him. 
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Bullitt        See  Story  on  Agency,  section  420,  and  the  case  of  Hays  ▼.  Wright^  lately  de- 
Walkbr.       cidcd  in  this  court 

But  Waller  did  not  present  himself  to  make  any  claim.  The  garnishees 
state,  under  oath,  and  are  uncontradicted  in  the  statement,  that  they  received 
no  communication  from  Walker  in  regard  to  those  shipments.  There  is,  to  be 
sure,  evidence  of  an  order  of  Walker  upon  them,  in  favor  of  the  plaintiffs,  for 
the  proceeds  of  the  1880  sacks  of  corn,  per  Empress  and  James  Robb,  but  this 
order  was  only  presented  after  the  institution  of  this  suit  and  service  of  the 
attachment. 

We  perceive  no  sufficient  legal  reason  for  requiring  RoberUon  &  McDougall 
to  pay  the  proceeds  of  this  com  a  second  time. 

The  other  garnishees,  Oglesby  &  McCattley,  are  in  a  somewhat  different  posi- 
tion. They  had  in  their  hands,  undisposed  of;  1352  sacks  of  com,  which  had 
been  shipped  to  them  under  the  same  circumstances,  at  the  time  of  the  service 
of  the  interrogatories,  on  the  27th  April.  This  corn  they  sold,  as  they  state, 
on  the  29th  April,  and  applied  the  proceeds  to  the  credit  of  MitchelVs  account, 
as  directed  by  him.  After  giving  this  credit,  Mitchell  appears  to  be  still  in- 
debted to  them.  The  net  proceeds  of  the  1352  sacks  of  com  was  $1,235  18, 
for  which  amount  Oglesby  <fe  McCatiley  are  liable  to  plaintiffs  ^nder  the  gar- 
nishment, unless  they  have  established  a  lien  on  the  com  in  fiivor  of  Mitchell^ 
which  entitled  him  to  its  proceeds  in  preference  to  the  owner  of  the  com. 
Walker. 

In  entering  upon  this  enquiry,  we  are  met  by  two  bills  of  exceptions:  one 
taken  by  the  garnishees  to  the  admission  of  Walker^  the  defendant,  as  a  witness 
for  plaintiffs,  the  other  by  plaintiffs,  to  the  admission  of  John  S.  Mitchell^  as  a 
witness  for  garnishees.  The  objection  to  both  witnesses  is  the  same,  naimely, 
interest 

The  interest  of  Walker  is  that  of  party  to  the  suit,  against  whom  judgment 
is  asked,  and  it  does  not  seem  to  admit  of  doubt  that  a  judgment  against  the 
garnishees  is  contingent  upon  a  judgment  against  defendant.    When  the  defen- 
^  dant  is  put  upon  the  stand  as  a  witness  by  the  plaintiff,  at  first  blush  it  would 

seem  that  he  is  called  to  testify  against  his  own  interest ;  but  when  we  consider 
that  the  answer  in  the  cause,  filed  with  the  written  authorization  of  defendant, 
is  an  acknowledgment  of  plaintiffs'  right  to  recover,  it  is  apparent  that  defen- 
dant's testimony  is  only  required  for  the  purpose  of  making  the  garnishees 
liable  for  the  payment  of  defendant's  debt  to  plaintiffs,  which  purpose  he  is 
clearly  interested  to  see  accomplished.  Neither  does  the  so  called  release, 
which  has  been  tendered,  cure  the  objection,  for  it  does  not  discharge  defendant 
from  the  suit  It  merely  stipulates  that  plaintiffs  will  not  seek  to  enforce  any 
judgment  they  may  obtain  out  of  any  other  property  of  defendant  than  what 
may  be  decreed  to  be  in  the  hands  of  the  garnishee. 

We  consider  Walker's  testimony  should  have  been  rejected. 
As  to  Mitchell^  we  cannot  see  any  incompetency.  He  is  not  directly  inter- 
ested in  the  result  of  the  suit,  neither  docs  the  rule  of  indirect  interest,  con- 
tained in  the  cases  collected  in  Hennen's  Digest,  verbo  Evidence,  page  546,  at 
bottom,  apply  to  him.  The  judgment  in  this  case  would  not  be  evidence  in  a 
suit  to  be  brought  by  Walker  against  Mltcliell  for  settlement  of  accounts.  Res 
judicata  only  holds  where  the  thing  demanded  is  the  same. 

Proceeding  next  to  examine  the  state  of  the  account  between  Mitchell  and 
Walker^  on  the  27th  April,  1854,  the  date  of  the  service  of  attachment  on  the 
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garnishees,  we  find  WalJr^r  charged  in  MitcheWs  account  current,  for  advances       Bullitt 

and  commissions  to  that  date  (not  disputed) $6,969  15       Walub. 

Against  which  are  credits  to  amount  of 4,502  00 

Balance  due  Mitchell^  April  27th,  per  his  account $2,407  15 

This  balance  must  be  diminished,  however,  in  the  first  place  by 
the  amount  of  two  items  which  figure  in  MitchelVs  account  to 
Walltej^s  credit,  under  date  of  the  29th  April,  but  which  the  other 
evidence  shows  were  passed  to  MitchelVs  credit  by  the  garnishees,  on 
the  20th  and  the  22d  of  April— $982  33  +  $1,004  49  — 1,986  82 

Reducing  it  to $420  33 

And,  in  the  second  place,  the  credit  of  $3,000  in  MitrhelVs  account, 
under  date  of  May  16th,  should  bear  date  April  26th,  when  the  ninety 
day  draft  of  Walker  on  plaintiffs  matured  and  was  paid,  say 3,000  00 

Real  balance,  April  27th,  in  Walker's  favor $2,580  67 

Further  credits  are,  however,  claimed  for  Mitchell^  for  items  in  his  account 
current,  on  file,  of  a  date  posterior  to  the  levying  of  plaintifTs  attachment 
They  are  as  follows : 
April  29th — To  paid  Evansville  Insurance  Company  insurance  on 

com  shipped  by  Preston  d>  Brothers $214  34 

May    8th — To  five  cents  per  bushel  on  9,637  bushels  of  B.  H,  Mo&re^ 

as  per  agreement 481  85 

"       "      To  five  cents  per  bushel  on  33,000  bushels  bought  of 

W,  W.  Gray 1,650  00 

"    31st — To  five  cents  per  bushel  on  39,391  bushels  com,  bought 

of  Preston  &  Brothers 1,969  55 

"       *'       To  paid  for  telegraph  dispatches 2  50 

"      "      To  five  cents  per  bushel  on  7,000  bushels,  bought  of 

Kenner  &  Brothers 350  00 

Total $4,668  24 

A  great  deal  of  the  argument  has  turned  upon  the  correctness  of  these 
charges,  as  between  Mitchell  and  Walker^  particularly  the  charges  of  commis- 
sions on  corn  bought  It  appears  to  us,  however,  impertinent  to  the  issues  be- 
tween the  attaching  creditors  and  the  garnishees  to  pass  upon  the  correctness 
of  those  items,  which,  indeed,  would  involve  several  questions  not  free  from 
difficult}'. 

But  the  rights  of  plaintiffs  under  their  attachment  were  fixed  by  the  levy  of 
the  attachment  and  process  of  garnishment  It  was  out  of  the  power  of 
Mitchell  to  alter  the  condition  of  things  to  the  prejudice  of  plaintiffs,  by 
charges,  correct  or  incorrect,  of  a  date  subsequent  to  the  attachment  Even 
taking  for  granted  that  Walker  has  approved  all  those  charges,  which  he  now 
so  strenuously  contests,  (although  the  approval  testified  by  Mitchell  and  Hill 
would  rather  seem  to  have  a  date  fixed  by  Walker's  letter  of  the  0th  of  May,  a 
date  anterior  to  all  the  contested  charges,  except  that  for  insurance)  yet  it  was 
equally  out  of  Walker's  power  as  out  of  MitchelVs  to  divert  the  fund  attached 
by  changing  the  balance  of  his  account  with  Mitchell^  after  this  attachment 
Besides,  such  a  proceeding  on  the  part  of  Walker  would  have  been  in  fi^ud  of 
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BoujTF  the  assignment  made  by  him,  on  the  24th  of  April,  1854,  to  plaintiffs,  of  bis 
Walubu  ,  rights  upon  the  shi|)mcnts  of  corn  in  the  hands  of  those  garnishees,  which 
assignment  was  notified  to  the  garnishees  on  the  1st  of  May,  1854,  anterior  to 
the  date  of  the  contested  charges  of  Mitchell, 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  as  to  the  garnishee,  Robertson  &  McDougall,  be  affirmed ;  that  the  judg- 
ment as  regards  the  defendant  and  the  garnishees,  Oglesby  &  McCauUy^  be 
reversed ;  that  plaintiffs  recover  of  the  defendant,  Williams  Walker^  sixteen 
hundred  and  seventy-three  dollars,  with  interest  from  March  26th,  1864,  until 
paid,  and  costs  of  the  District  Court ;  that  plainti£fe  recover  of  Oglesby  S 
McCauley,  garnishees,  twelve  hundred  and  thirty-five  dollars  and  eighty-one 
cents,  and  that  the  costs  of  appeal  be  borne  one-half  by  plaintiffs  and  one-half 
by  defendant  and  Oglesby  &  MeCauley, 

Lea,  J.,  dissenting.  I  think  that  the  judgment  appealed  from  should  be 
affirmed  as  it  stands. 

Spofpord,  J.,  dissenting.  I  concur  in  the  judgment  relative  to  the  claim  of 
Robertson  &  McDougall,  but  I  incline  to  the  opinion  that  the  claim  of  Oglesby 
<t  MeCauley  should  also  prevail  against  the  attaching  creditors. 

The  testimony  of  Walker  being  rejected,  in  the  propriety  of  which  ruling  I 
also  concur,  I  do  not  think  the  answers  of  the  garnishees  are  contradicted ;  and 
the  circumstances  of  the  shipment  to  these  garnishees  were  such,  in  my  judg- 
ment, as  to  create  a  contract  between  themselves  and  Mitchell^  which  Walker^ 
and  of  consequence  Walker's  creditors,  are  not  in  a  position  to  defeat 
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dm  196  Whann  v.  nuFTY,  Sheriff,  et  al. 

The  right  of  ft  plainttff  In  attachment  to  follow  the  property  attached  into  the  hands  of  third  persons 
who  have  acquired  rights  from  the  owner  after  the  attachment,  depends  on  the  reality  of  the 
Sheriff  *8  possession  under  the  attachment. 

The  possession  of  the  Iceeper  appointed  by  the  plaintiff  is  the  possession  of  the  Sheriff,  but  if  the 
plaintiff  in  the  attachment  is  himself  the  keeper  and  suffers  the  property  attached  to  be  taken  out 
of  his  possession  and  carried  to  a  distant  parish  ft-om  his  own  residence,  where  it  is  sold  without 
any  steps  having  been  taken  to  regain  the  possession,  he  cannot  disturb  the  title  of  the  pur- 
efaaaer. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
M.    M.   Cohen,  for  plaintiff  and  appellant     George  L.   Bright,  for  de- 
fendants. 

Buchanan,  J.  Randall  McGarock,  one  of  the  defendants,  brought  suit 
against /a wi**  R.  Christian,  in  thelHstrict  Court  of  Iberville  parish,  by  attach- 
ment, for  money  paid  to  and  for  the  use  of  Christianas  wife,  who  was  the 
daughter  of  i/c6^ar<?ci% 

This  suit  was  brought  and  the  attachment  levied  on  the  15th  November, 

1854,  on  a  slave  named  Mary^  as  the  property  of  the  defendant  Christian. 
The  Sheriff's  return  of  the  writ  of  attachment  is  "  Executed  by  seizing  and  at- 
taching,^'^ &c.  It  does  not  say,  in  so  many  words,  that  he  had  taken  possession 
of  this  slave ;  but  we  may  infer  that  he  did  so,  because  it  is  proved  by  a 
witness,  introduced  by  Mc  Garock,  that  the  latter  was  in  possession  of  the  slave 
in  November,  1854,  as  keeper  appointed  by  the  Sheriff,     On  the  27th  of  April, 

1855,  judgment  was  entered  up  in  the  District  Court  of  Iberville,  (which  was, 


NEW  ORLEANS,  APRIL,  1857.  281 

however,  only  signed  on  the  14th  Fehruaiy  1866,)  in  ikvor  of  Me  Oanoeh  against  ^^J*" 
Christian^  for  the  sum  of  two  hundred  and  seventy-five  dollars  and  sixteen  Horrr. 
cents;  '' and  that  the  slave  attached  he  seized  and  sold  to  satisfy  judgment 
and  costs."  Some  time  in  the  interval  between  the  rendition  of  the  judgment 
and  its  signature,  Mr$,  Christian^  daughter  of  defendant,  MeOaeoch,  who  was 
living  at  her  fiither^s  house,  when  the  suit  was  instituted  by  him  against  her 
husband,  came  from  thence  to  New  Orleans  to  the  house  of  Philo  H.  Goodtoyny 
accompanied  by  the  slave  Mary  as  a  nurse.  Philo  H.  Qoodwyn  was  married 
to  another  daughter  of  defendont  MeGavoch,  After  staying  some  time  with 
her  sister,  Mr$.  Goodwyn,  Mrs.  ChrUtian  left  to  go  to  her  husband,  in  the 
parish  of  Iberville,  a  reconciliation  having  taken  place  between  herself  and  her 
husband,  who,  it  should  have  been  mentioned,  was  living  in  Tennessee  when 
his  &ther-in-law  brought  suit  against  him,  but  had  returned  to  Louisiana  pend- 
ing that  suit,  in  which  he  made  a  personal  appearance  and  defence.  The  night 
before  Mn,  Christian  left  Mr.  GoodwyrCs  house,  the  slave  Mary  ran  away, 
and  told  Goodwyn^  when  found,  that  she  was  willing  to  stay  with  any  one  who 
would  purchase  her  in  the  city,  but  would  not  return  to  the  country.  Where- 
upon, at  the  instance  of  Goodieyn^  negotiations  were  set  on  foot  for  the  sale  of 
the  slave  Mary,  between  Christian  and  the  plainti£E^  a  resident  of  New  Orleans, 
through  James  M,  Putnam,  a  merchant  of  New  Orleans,  and  the  holder  of  a 
mortgage  upon  the  slave. 

The  slave  Mary  was  left  in  plaintiff  ^s  possession,  on  trial,  for  a  month  pre- 
vious to  the  day  of  sale.  The  proposed  sale  of  the  slave  by  Christian  to  plain- 
tiff was  a  matter  of  notoriety  in  the  family ;  and  defendant  MeGaroek  was 
informed  of  it  in  a  letter  by  Goodwyn.  McGavoch  replied  to  this  information, 
that  he  did  not  care  what  Christian  did  with  the  girl,  but  that,  if  he  got  judg- 
ment, he  would  seize  her. 

A  power  of  attorney  to  sell  the  girl  was  sent  at  first  by  Christian  to  Good- 
^cyn^  but  Goodwyn  declined  to  act,  knowing  the  difficulty  that  existed. 
Christian  then  made  his  special  power  of  attorney  to  Putnam,  of  date  the  26th 
July,  1855,  under  which  the  latter  sold  the  slave  Mary  to  plaintiff  on  the  80th 
July,  1855,  for  nine  hundred  dollars  cash. 

Putnam  testifies  that  he  was  on  the  80th  July,  the  agent  of  defendant,  Mc- 
Garock,  in  this  city ;  that  up  to  the  date  of  the  sale,  McGavoek  did  not  inform 
him  that  he  had  a  claim  against  this  slave  Mary,  which,  as  agent  for  Christian, 
the  witness  sold  to  Whann,  Had  witness  known  that  there  was  a  claim  on 
the  part  of  McGavoek  against  Christian  on  the  slave  Mary,  he  would  not  have 
passed  the  act  And  Goodwyn  states  that  Whann  consulted  him  about  the 
title  before  making  the  purchase;  and  admits  that,  although  he  knew  of  the 
attachment,  he  concealed  it  fi-om  Whann.  After  this  sale  Whann  remained  in 
possession  of  the  slave  Mary  until  the  7th  March,  1856,  when  the  Sheriff  of 
the  parish  of  Orleans  seized  her  in  his  hands,  under  a  Ji.  fa.  directed  to  him 
firom  the  District  Court  of  Iberville,  in  the  suit  of  McGatock  v.  Christian,  by 
the  express  written  instructions  of  McGavoek.  The  plaintiff  has  injoined  the 
sale. 

Under  the  above  state  of  facts,  respecting  which  there  is  no  contrariety  of 
evidence  whatever,  the  claim  of  McGavoek  to  make  the  slave  Mary  liable  in 
execution  of  his  judgment,  has  as  little  foundation  in  law  as  in  equity.  There 
is  no  doubt  that  property  claimed  in  a  lawsuit  cannot  be  alienated  or  incum- 
bered pending  the  proceedings,  to  the  prejudice  of  the  plaintiff  or  claimant 
36 
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WHjunr  See  C.  C.  2428,  and  the  case  of  CHllespU  v.  OammaeJc,  3d  Annual.  But  the 
HufTT.  right  of  plaintiff  in  attachment  to  follow  the  property  attached  into  the  hands 
of  third  persons,  who  have  acquired  rights  from  the  owner  after  the  attachment, 
depends  upon  the  reality  of  the  Sheriff's  pesscssion  under  the  attachment,  see 
Goodrich  v.  Pattengill,  7  An.  664.  And  we  take  it  also  to  be  correct  doctrine 
that  the  possession  of  the  keeper  appointed  by  the  Sheriff  is  the  possession  of 
the  Sheriff  But  when,  as  in  the  present  case,  that  keeper  is  the  plaintiff  in 
attachment  himself^  who  suffers  the  property  attached  to  be  taken  out  of  his 
possession  by  the  wife  of  the  defendant  into  a  parish  distant  from  his  own 
residence,  and  there  to  remain  for  months,  while  the  defendant  is  openly,  and 
to  his  perfect  knowledge,  offering  it  for  sale,  and  finally  sells  it  without  the 
plaintiff  in  attachment  interposing  any  obstruction  or  taking  any  steps  to  re-* 
gain  possession,  as  keeper,  for  the  Sheriff,  although  he  had  ample  opportunity 
to  do  so ;  the  case  is  clearly  within  the  rule  of  the  Roman  law  quoted  by  Judge 
Story  in  paragraph  394  of  his  Commentaries  on  Equity  Jurisprudence — "  ered- 
itoTy  qui  permittit  rem  venire^  pignus  dimittiV^  See  also  paragraph  385  of 
the  same  work,  and  Marsh  y.  Smithy  5  Rob.  523. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  the  injunction  herein  be  perpetuated,  the  defendant  and 
appellee,  Randall  McGa/coch^  to  pay  the  costs  of  both  courts. 


Edward  Conery  v.  Webb,  Rawlings  &  Co. — Rawlings,  Duncan  &  Co., 
Garnishees — W.  H.  Webb,  Intervener. 

When  Appeal  is  taken  by  motion  in  open  court,  one  who  Is  a  party  to  the  suit  and  who  slpied  the 
appeal  bond,  although  only  as  surety,  will  not  be  permitted  to  allege  that  he  was  not  a  party  to 
the  appeal. 

Under  the  terms  *'  ei  aUi^  parties  to  the  suit  not  expressly  named,  may  be  considered  as  Included 
among  the  obligees  in  the  bond. 

The  garnishees  had  received  from  the  defendants  certain  promissory  notes,  with  instructions  to  place 
the  proceeds  to  the  credit  of  the  intervenor,  to  whom  the  defendants  were  indebted.  ffHd :  That 
the  property  in  the  notes  could  only  enure  to  the  l>eneflt  of  the  intervener  when  he  had  been  in- 
formed of  what  was  done,  and  bad  assented  thereto;  until  then  the  defendants  might  haye  changed 
the  destination  of  the  property.  The  rule  is  that,  when  the  proprietor  may  sell  and  deliver,  the 
creditor  can  seice. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
C.  R  SingletojK,  for  plaintiff.    II.  C.  Miller^  for  intervenor  and  appellant 

Merrick,  C.  J.  The  plaintiff  obtained  judgment  against  Wehh,  Rawlings 
4b  Go,  for  $1700  77,  and  interest. 

In  aid  of  an  execution  issued  upon  this  judgment,  the  plaintiff  propounded 
to  Messrs,  Rawlings^  Duncan  <&  Co,^  of  this  city,  interrogatories  requiring  them 
to  answer  under  oath,  as  garnishees,  whether  they  had  not  cotton,  promissory 
notes  and  other  effects  belonging  to  the  defendants.  The  garnishees  answered 
that  they  had  nothing  belonging  to  the  defendants,  but  had  received  from  Webb 
S  Rawlings^  of  Memphis,  certain  promissory  notes,  with  instructions  to  place 
the  proceeds  to  the  credit  of  W.  H.  Webh^  to  whom  said  Webb  A  Rawlings 
were  largely  indebted ;  and  that  the  garnishees  had,  previous  to  the  seizure  in 
this  case,  informed  Webb  <jp  Raid  in  gs  that  they  would  place  the  proceeds  to 
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the  credit  of  TT.  H.  Webb,  The  firm  of  Wehb  A  EawUn^s  was  composed  of  Cooet 
the  same  members  as  the  branch  of  the  same  house  in  New  Orleans,  styled  Wm. 
Webb,  RawlingB  &  Co,,  and  being  the  defendants  in  the  original  suit  The 
firm  of  Batclingi,  Duncan  <fc  Co.  (the  garnishees)  is  a  distinct  firm  and  not 
composed  of  the  same  partners  as  the  other  firms  mentioned.  The  plaintiff 
traversed  (successfully  as  was  deemed  by  the  District  Court)  the  answers  of 
the  garnishees,  and  judgment  was  rendered  against  them  and  also  against  the 
right  of  W,  H,  Webb,  who  had  intervened  in  the  suit  Webb  appealed  by  mo- 
tion in  open  court,  and  Duncan  &  Rawlings,  of  the  firm  of  Rawling9,  Dun^ 
can  S  Co,,  with  G.  W.  Logan,  Jr,,  signed  the  appeal  bond  as  sureties,  which 
was  made  payable  to  "  Edward  Conery  et  aZ." 

A  motion  has  been  made  to  dismiss  the  appeal,  on  the  ground  that  proper 
parties  to  the  appeal  have  not  been  made,  and  that  the  bond  ought  also  to  have 
been  in  favor  of  Webb,  RawUngs  db  Co,,  Webb  A  Rawlings  and  EawUngs,  Dun- 
can  &  Co, 

The  latter  firm  having  signed  the  appeal  bond  as  sureties,  which  is  payable 
to  "  Edward  Conery  et  al,,''  could  not  be  permitted  to  allege  that  they  were 
not  parties  to  the  appeal.  Webb  &  Rawling$  are  no  parties  to  the  proceedings, 
except  so  fiu*  as  the  firm  of  Webb,  Rawlings  &  Co.  is  identical  with  it  Webb, 
Bawling$  (B  Co.  are  parties  to  the  suit  and  may  be  considered  as  included 
among  the  obligees  in  the  bond  under  the  term  ^*  et  aliV  See  Baehua  v.  Moreau, 
4  An.  314.     The  motion  to  dismiss  the  appeal  is  therefore  overruled. 

On  the  trial  of  the  cause  as  to  the  garnishees  and  the  intervener  Webb,  the 
latter  offered  to  read  in  evidence  the  deposition  of  J.  J.  Rawlings,  one  of  the 
defendants  in  the  original  suit,  and  consequently  a  member  of  the  firm  of  Webb 
A  Rawlings,  of  Memphis.  This  testimony  was  objected  to  and  excluded  on 
the  ground  that  J.  J.  Rawlings  was  a  party  to  the  suit  and  interested  in  the 
result  of  the  present  controversy.    The  intervener  excepted. 

Without  deciding  the  question  raised  by  the  bill  of  exception,  we  remark 
that  if  the  intervener  be  allowed  the  fiill  benefit  of  this  deposition,  it  will  not 
make  out  his  case.  The  testimony  of  this  witness  explains  the  transactions  of 
the  parties  more  in  detail  than  do  the  answers  of  the  garnishees  Rawlings, 
Duncan  A  Co.,  but  it  adds  nothing  of  force  to  those  answers,  and  on  the  an- 
swers and  deposition  together,  we  think  the  judgment  of  the  lower  court  must 
be  affirmed. 

It  appears  that  the  firm  of  Webb  &  Rawlings  was  indebted  to  W.  H,  Webb, 
a  planter  of  Tennessee,  in  the  spring  of  1855,  in  a  balance  of  between  nine  and 
ten  thousand  dollars,  for  advances  of  cash  and  proceeds  of  cotton  during  the 
year  1854,  previous  to  the  dissolution  of  the  two  firms  of  Webb  &  Rawlings 
and  Webb,  Ra/wlings  &  Co,,  which  took  place  in  July  and  September  of  that 
year,  each  partner  having  power  to  use  the  partnership  name  of  either  firm  in 
liquidation.  In  the  spring  of  1855,  in  a  conversation  with  W,  H.  Webb,  the 
witness  /.  J.  Rawlings  promised  him  that  on  the  return  of  his  partner  S,  M. 
Wehb,  who  was  then  on  a  tour  of  collection,  that  if  they  ( Webb  &  Rawlings) 
could  not  pay  the  money,  they  would  give  him  such  paper  as  the  witness 
thought  most  available  to  him,  it  being  understood,  as  the  witness  says,  that  it 
should  be  discretionary  with  him  what  paper  to  transfer.  8.  M,  Webb  having 
returned  with  two  notes  on  Jos.  J.  Scales,  one  dated  May  31,  1855,  for  $3843 
60  cents,  and  the  other  dated  November  1st,  1855,  for  $394  50,  and  another 
note  on  W,  A.  Thomas,  for  $170  02,  dated  May  26,  1856,  all  payable  to   Webb, 
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OovBT  J^a/wlings  S  Co.^  the  New  Orleans  branch  of  the  house,  on  the  22d  of  Decern- 
WnB.  ber,  1855 ;  the  name  of  Wehb^  Bawling^  db  Co.  was  indorsed  upon  the  notes, 
and  they  were  transmitted  by  Welib  A  RoAnlings  to  Rawling&^  Duncan  A  Co., 
of  New  Orleans,  to  collect  and  place  to  the  credit  of  W.  H.  Webb.  Rawlings, 
Duncan  d  Co.  notified  Webb  S  EawUngt  that  they  would  obey  the  instruc- 
tions. 

It  is  fair  to  presume  that  the  notes  were  assets  of  the  New  Orleans  house, 
because  they  were  payable  to  it^  and  because  they  were  sent  to  this  city  for 
collection.  W.  H.  Webb  does  not  appear  to  have  had  any  correspondence  with 
Bawlings,  Duncan  A  Co.^  and  liU  account  with  Webb  &  Ratnlings  teas  not  ecen 
debited  mth  the  notes  so  sent.  The  witness  states  that  it  (viz,  the  indorsement 
and  sending  of  the  notes  to  Rawlings,  Duncan  &  Co.)  was  intended  as  a  pay- 
ment to  TF.  ^  Webb^  and  that  the  notes  would  have  been  given  to  him  ( W.  H. 
Webb)  in  person,  had  it  been  known  where  he  was.  But  before  information 
had  been  communicated  to  him  of  what  had  been  intended  and  done  on  his  be- 
half by  his  debtors,  viz,  on  the  29th  December,  1855,  the  plaintiff  had  levied 
his  execution  and  served  his  proceeding  in  garnishment  on  Rawlings,  Duncan 
&  Co.,  the  holders  of  the  notes  of  Scales  and  Thomas. 

W.  H.  Webb  was  not  apprised  of  what  had  been  done  until  the  26th  day  of 
January,  1856,  and  for  the  first  time  he  testified  his  acquiescence  on  the  2d 
day  of  February,  1856,  (more  than  a  month  after  the  garnishment,)  by  letters 
addressed  to  Webb  <t  Rawlings  and  to  Scales,  the  maker  of  the  principal  notes. 

It  is  clear  that  at  the  time  the  execution  was  levied  and  the  proceeding 
against  the  garnishees  was  served,  that  the  paper  in  the  hands  of  Rawlings^ 
Duncan  A  Co.  was  under  the  entire  control  of  Webb,  Rawlings  A  Co.,  or  Webb 
A  Rawlings,  and  that  they  might  have  countermanded  the  order  to  hold  the 
proceeds  for  the  benefit  of  W.  H.  Webb,  and  could  have  directed  the  proceeds 
to  be  paid  to  the  plaintiff  or  any  one  else.  The  property  in  the  notes  could 
only  enure  to  the  benefit  of  Webb,  when  he  had  been  informed  of  what  was 
done  and  had  assented  thereto.  Had  the  makers  of  the  notes  become  insolvent, 
he  would  not  have  been  bound  to  receive  them,  nor  was  he  bound  to  recognize 
Rawlings,  Duncan  A  Co.  as  his  agents. 

Before  the  information  had  been  given  him  and  he  had  assented  to  the  arrange- 
ment, the  notes  were  attached  and  the  power  given  to  Rawlings,  Duncan  A  Co. 
to  appropriate  the  proceeds  to  the  payment  of  W.  H.  Webb  was  revoked  by 
the  effect  of  the  attachment 

The  case  falls  within  the  rule  laid  down  in  the  case  of  Armour  v.  Cochbv/m, 
which  has  been  affirmed  by  repeated  decisions,  "  That  where  the  owner  of  the 
property  has  lost  all  power  over  it  and  cannot  change  its  destination,  the  cre- 
ditors cannot  attach ;  the  converse  of  the  rule  being  that  whenever  the  pro- 
prietor may  sell  and  deliver,  the  creditor  can  seize."  4  N.  S.  669  ;  8  An.  82. 
If  it  be  considered  that  the  delivery  of  the  notes  to  Rawlings,  Duncctn  A  Co. 
was  accompanied  with  the  stipulation  pour  autrui,  (C.  C.  1884,  1896,)  the 
same  was  subject  to  revocation  until  accepted.  Oravier  v.  Graitier,  8  N.  S. 
206.  See  cases  of  Wilson  y.  Lizardi,  15  L.  R.  256,  and  Goodhue  v.  McClarty, 
3  An.  66. 

Judgment  affirmed. 
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State  of  Louisuna  r.  Bythell  Haynes. 

Uoder  tb«  Act  of  the  Legtdatnre  of  Mftreh  15Ui,  1855,  the  Gorenior  has  authority  to  appoint  a 
Uqoidator  to  tako  charge  of  and  liquidate  the  aflkira  of  anj  corporation,  when  Its  charter  has  been 
decreed  to  be  forfeited  and  and  there  Is  no  law  existing  at  the  time  which  provides  for  its  liquida- 
tion. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
J,  0,  FuqttOy  and  Muse  A  Ha/rdee^  for  plaintiff.     Moise  A  Randolph^  for 
defendant  and  appellant. 

YooRHiBS,  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judgment 
rendered  by  the  court  below,  vacating  his  commission  as  liquidator  of  the 
*'  Clinton  and  Port  Hudson  Railroad  and  Banking  Company,''  incorporated  in 
1833. 

Having  forfeited  its  charter,  an  Act  was  passed  by  the  Legislature  on  the  4th 
of  If  ay,  1847,  for  the  liquidation  of  the  affiiirs  of  said  company,  under  which 
the  Ch>yemor  was  authorized  to  appoint  a  liquidator  for  the  term  of  one  year. 
By  the  Act  of  the  16th  of  March,  1848,  the  Governor  was  authorized  to  appoint 
the  same  or  such  other  liquidator  as  to  him  might  seem  proper,  for  a  term  not 
exceeding  two  years.  On  the  21st  of  March,  1850,  and  30th  of  April,  1853, 
the  Legislature  passed  two  Acts  on  the  same  subject,  the  former  of  which  limit- 
ed the  term  of  the  liquidator's  office  to  three  years  from  the  date  of  his  ap- 
pointment by  the  Governor,  and  the  latter  to  two  years  from  the  same  period. 
At  the  expiration  of  the  term  of  the  liquidator's  office,  under  the  last  mentioned 
Act,  the  affairs  of  the  company  being  still  unsettled,  the  defendant  was  re- 
i^pointed  by  the  Governor  on  the  18th  of  April,  1856. 

In  regard  to  the  duties  and  powers  of  the  liquidator,  it  suffices  to  refer  to  the 
Acts  to  which  we  have  adverted  in  connection  with  the  cases  of  The  Oas  Light 
Company  v.  Haynes^  7  An.  114,  and  Haynes  v.  Castor,  9  An.  266. 

The  record  contains  an  admission  of  the  insolvency  of  the  company,  and 
that  its  affairs  are  still  unsettled. 

It  is  contended  by  the  relators,  that  the  Governor  had  no  right  to  make  the 
appointment  after  the  term  of  office  had  expired;  and  that  the  defendant  was 
disqualified  frx>m  holding  the  office,  on  the  ground  of  his  being  a  debtor  of  the 
company. 

The  purchase  of  property  encumbered  with  mortgages  in  favor  of  the  com- 
pany, could  not  have  the  effect  of  making  the  purchaser  a  debtor  of  the  com- 
pany. Such  we  understand  from  the  evidence  to  be  the  relation  in  which  the 
defendants  stands  to  the  company. 

It  is  evident  that  the  defendant's  appointment  as  liquidator  was  not  and 
oould  not  have  been  made  imder  the  Act  of  1853.  That  and  the  other  Acts  in 
relation  to  the  liquidation  of  the  afiairs  of  this  company,  to  which  we  have  ad- 
verted, had  expired  by  limitation  prior  to  the  appointment  of  the  defendant  in 
this  case.  But  we  think  the  authority  for  the  appointment  thus  made  is  to  be 
found  in  the  7th  section  of  the  Act  entitled,  **  An  Act  to  regulate  Corporations 
generally,"  iq>proved  March  15th,  1856,  which  declares:  "That  whenever  the 
di«rter  oi  any  corporation  in  this  State  shall  be  decreed  forfeited  by  any  com- 
petent OHtiiy  the  District  Attorney  of  the  district  shall  forthwith  inform  the 
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Btkn  Governor  of  the  fact,  who  shall  thereupon  appoint  a  liquidator  to  take  charge 
Hatkb.  of  and  liquidate  the  affairs  of  the  corporation,  as  in  case  of  insolvency  of  indi- 
viduals. *  *  *  This  section  shall  not  apply  to  banking  or  other  corpora- 
tions whose  liquidation  is  otherwise  provided  for  by  law."  (Session  Acts  of 
1855,  p.  486.)  It  appears  to  us  clear  that  the  company,  whose  charter  had 
been  decreed  to  be  forfeited  by  a  competent  court,  must  be  considered  as  fall- 
ing within  the  operation  of  this  enactment,  unless  exduded  by  the  exception. 
As  there  was  no  law  existing  at  the  time  which  provided  for  its  liquidation,  we 
think  it  follows  as  a  natural  consequence  that  such  an  appointment  became 
necessary,  and  that  the  Governor  was  fully  authorized  to  make  it  under  the 
provisions  of  this  Act 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  and  that  the  application  of  the  relators  be  rejected,  at 
their  costs  in  both  courts. 

Merrick,  C.  J.,  recuses  himself  in  this  case. 
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Succession  of  Whiting  Valentine — On  rule  taken  by  the  Widow 
and   Heirs  of  W.  G.   Vincent. 

^  The  deceased  by  hU  wUl,  which  was  executed  in  1848,  after  a  legacy  to  bis  wife  of  certain  specified 
property,  declared  as  follows : 

"  Allthe  balance  of  my  property,  I  will  to  my  six  brothers  and  two  sisters,  to  be  equally  divided  b«* 
tween  them,  after  all  claims  against  me  are  paid.  And,  I  hereby  appoint,  John  Valentine.,  my 
brother,  to  execute  this  will;  and,  in  case  of  his  death  or  absence,  PaUieen  BeleKert  my  wife's 
brother.  I  would  recommend  that  this  property  be  sold,  for  one-fourth  cash,  and  the  balance  on  slx^ 
twelve,  eighteen  and  twenty^four  months'  time ;  and  the  notes  secured  by  mortgage  to  tecora 
Pftyment." 

**  I  would  recommend  that  the  money  be  paid  te  them,  so  as  to  be  of  the  greatest  advantage  te  them 
possible.  There  will  be  somewhere  firom  two  to  three  thousand  dollars  for  each  of  them,  if  it  were 
so  divided  at  the  present  time.  What  my  property  is,  and  where  situated,  you  win  find  by  the  copy 
of  the  title*  in  my  bank-box.  Although  I  have  made  several  errors,  yet  I  think  the  above  will  be 
easily  understood  I  have  one  house  on  Circus  Street ;  two  on  Gravier ;  two  on  Adele ;  one  comer 
of  Camp  and  St.  Mary ;  and  one  vacant  lot,  corner  of  Plaquemines  and  Seventh  streets." 

Maid  :  that  this  was  a  disposition  of  the  propeity  which  the  testator  then  had,  and  was  not  Intend- 
ed to  oover  his  future  acquisitions ;  and  that,  consequently,  property  purchased  by  the  testator  In 
1808,  after  the  will  was  made,  did  not  pass  under  it. 

*'  A  disposition,  the  terms  of  which  express  no  time,  neither  past  nor  future,  refers  to  the  time  of 
making  the  wiU."    C.  C.  1715. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan  i. 
Clarhe  A  Bayne^  for  plaintiffs  and  appellants.    P.  E,  Borrford^  for  de- 
fendant 

Merrick,  C.  J.  The  defendant  in  the  rule  in  this  case  is  the  purchaser  of 
property  at  a  sale  made  in  order  to  effect  a  partition  among  the  universal  lega- 
tees under  the  will  of  the  deceased.  He  refuses  to  comply  with  the  terms  of  the 
sale,  because,  as  he  alleges,  all  the  parties  interested  in  the  property  were  not 
made  parties  to  the  proceedings  in  partition. 

The  question  which  he  presents  arise  under  the  will  If  the  will  conveyed 
conjointly  to  the  legatees  the  present  and  future  property  of  the  testator,  the 
purchaser  has  acquired  a  good  title  and  must  be  compelled  to  comply  with  the 
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terms  of  the  sale.  I(  on  the  other  hand,  the  legacy  was  not  conjoint,  oir  if  it 
was  only  of  the  present  property  of  the  testator,  in  either  case  the  purchaser 
has  not  acquired  a  good  title,  and  ought  to  be  discharged  from  the  rule  taken 
against  hiuL 

The  will  which  was  dated  in  1848  is  as  follows : 

"New  Orleans,  Becemb&r  12ih,  1848. 

As  my  health  is  not  good,  and  as  I  travel  often,  I  think  it  my  duty  to  write 
a  will,  in  order  that  there  may  be  as  little  trouble  about  my  estate  as  pos- 
sible. 

I,  therefore,  give  to  my  wife,  Luey  Behh&r,  the  two  pieces  of  property,  which 
are  now  in  her  name— one  on  St  Charles  street,  the  other  on  Phillippa  street 
— and,  likewise,  all  the  property  where  we  now  live,  on  Camp  street,  consisting 
of  a  frame  house  and  three  lots  of  ground,  and  all  the  furniture  belonging 
thereto ;  and,  likewise,  the  first  month^s  rent  that  may  &11  due,  after  my  death. 
This  property,  in  all,  is  worth,  I  think,  ten  thousand  dollars ;  and  is  just  about 
half  of  what  we  have  gained  since  we  were  married. 

All  the  balance  of  my  property,  I  will  to  my  six  brothers  and  two  sisters, 
to  be  equally  divided  between  them,  after  all  claims  against  me  are  paid.  And 
I  hereby  appoint  John  Valentine^  my  brother,  to  execute  this  will ;  and,  in 
case  of  his  death  or  absence,  Falitzen  Belcher^  my  wife^s  brother.  I  would  re- 
commend that  this  property  be  sold,  for  one-fourth  cash,  and  the  balance  on 
six,  twelve,  eighteen  and  twenty-four  months'  time ;  and  the  notes  secured  by 
mortgage  to  secure  payment 

I  would  recommend  that  the  money  be  paid  to  them,  so  as  to  be  of  the 
greatest  advantage  to  them  possible.  There  will  be  somewhere  from  two  to 
tfaive  thousand  dollars  for  each  of  them,  if  it  were  so  divided  at  the  present 
time.  What  my  property  is,  and  where  situated,  you  will  find  by  the  copy  of 
the  titles  in  my  bank-box.  Although  I  have  made  several  errors,  yet  I  think 
the  above  will  be  easily  understood.  I  have  one  house  on  Circus  street ;  two 
on  Gravier ;  two  on  Adele ;  one,  comer  of  Camp  and  St  Mary ;  and  one  vacant 
lot^  comer  of  Plaquemines  and  Seventh  streets. 

I  have  done  this  in  my  right  mind,  on  the  date  above. 

[Signed]  WHrrNBY  Valentine." 

The  property  which  was  sold  was  acquired  by  the  testator  after  the  making 
of  his  will,  viz:  in  Febmary,  1853,  it  being  one  half  of  the  lot  sold,  the  other 
half  being  held  by  John  Valentine  and  sold  at  the  same  time. 

Richard  Valentine^  one  of  the  six  brothers  of  the  testator  and  one  of  the 
legatees  in  the  will,  died  after  the  execution  of  the  will,  but  before  the  testator, 
leaving  three  minor  children,  who  were  not  represented  in  the  partition.  Thus, 
two  questions  arise  under  the  will  and  these  facts :  Did  the  will  convey  the 
future  property  ?  Was  the  disposition  conjoint,  and  did  the  other  brothers  and 
sisters  take  the  share  of  Hiehard  Valentine,  by  accretion  ?  If  either  of  these 
questions,  as  already  said,  are  decided  in  the  negative,  the  rule  must  be  dis- 
charged. 

Under  the  peculiar  phraseology  of  this  will,  we  think  it  was  a  disposition  of 
the  property  which  he  then  had.  It  was  not  intended  to  cover  his  future 
acquisitions,  and  is,  therefore,  controlled  by  Article  1715  of  the  Code,  which  is 
in  these  words : 

^'  A  disposition,  the  terms  of  which  express  no  time,  neither  past  nor  future, 
refers  to  the  time  of  making  the  wilL'^ 
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BuocBBios  OF  "  Thus,  when  the  testator  expresses  simply  that  he  bequeathes  his  plate  to 
such  a  one,  the  plate  he  possessed  at  the  date  of  the  will  is  only  included." 

The  minor  heirs  of  Richard  Valentine^  therefore,  appear  prima  facie  to  be 
interested  in  the  property  sold,  and  the  purchaser  cannot  be  compelled  to  com- 
plete the  sale. 

It  is  thus  unnecessary  to  consider  the  second  question  with  its  surrounding 
difficulties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  the  rule  be  discharged  at  the  cost  of 
the  plainti£f  in  the  rule,  the  appellee  paying  the  costs  of  the  appeal 


12    1. 

J®  i^M  State  v.  James  Patton. 

As  the  Jury  in  trying  an  indictment  for  murder  have  the  power  to  find  the  prisoner  guUty  of  man- 
slaughter, it  was  pertinent  and  right  for  the  Judge  to  instruct  the  Jury  in  the  law  both  of  murder 
and  manslaughter,  notwithstanding  his  counsel  chose  to  assert  that  the  only  issue  for  the  Jury  to 
try  was  the  sanity  of  the  accused. 

The  Judge  did  not  err  in  revising  to  allow  the  tardy  motion  for  an  inquisition  of  lunacy,  there  being 
no  pretence  that  the  prisoner  had  become  insane  since  the  trial,  and  the*que8Uon  of  his  sanity  at 
that  time  having  been  fully  considered  and  passed  upon  by  the  Jury  as  a  question  of  fact. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Heynolds,  Judge  of 
the  Fourth  District  Court,  presiding.  B,  W.  Moise,  Attorney  General, 
for  the  State,     A.  P.  Field  and  /.  S.  WhitaJcer,  for  the  accused. 

Spofpord,  J.  The  opinion  we  have  formed  upon  the  only  questions  pre- 
sented by  the  record  and  cognizable  by  this  court,  render  it  imnecessary  to 
consider  the  motion  to  dismiss  the  appeal. 

Since  the  cause  was  remanded  for  the  admission  of  evidence  touching  the 
asserted  insanity  of  the  accused,  (10  An.  299,)  there  has  been  a  new  trial  which 
resulted  in  a  verdict  of  "  guilty  without  capital  punishment''  The  prisoner 
was  sentenced  to  hard  labor  in  the  penitentiary  for  life. 

There  are  but  two  bills  of  exceptions,  neither  of  them  appears  to  have  been 
well  taken. 

The  prisoner  pleaded  not  guilty  to  an  indictment  for  murder.  Upon  the 
issue  thus  joined,  the  jury  had  power  to  find  the  prisoner  guilty  of  man- 
slaughter. (Rev.  Stat.  186,  sec.  2.)  It  was,  therefore,  pertinent  and  right  for 
the  Judge  to  instruct  the  jury  in  the  law  both  of  murder  and  manslaughter, 
notwithstanding  his  counsel  chose  to  assert  that  the  only  issue  for  the  jury  to 
try  was  the  sanity  of  the  accused. 

Nor  was  there  error  in  refusing  to  allow  the  tardy  motion  for  an  inquisi- 
tion of  lunacy,  it  appearing  that  there  was  no  pretence  that  the  prisoner  had 
become  insane  since  the  trial,  and  the  question  of  his  sanity  at  that  time  having 
been  fully  considered  and  passed  upon  by  the  jury  as  a  question  of  fact  The 
verdict  of  the  jury  is  conclusive  upon  us  as  to  all  matters  of  fact  embraced  by 
it,  and  as  there  are  no  errors  of  law  assigned,  and  the  bills  of  exceptions  were 
not  well  taken,  the  judgment  of  the  District  Court  is  affimed,  with  costs. 


NEW  ORLEANS,  APRIL,  1867. 


McGregor,  Alloway  &  Co.  v.  Barker  &  Diffenderffer. — Planters' 
Bank  of  Tennessee,  Interveners — Fellowes  &  Co.  and  Yeathan 
&  Co.,  Attaching  Creditors,  Defendants  in  Rule. 

An  appeal  will  not  be  dismissed  on  the  ground  tliat  the  Judgment  was  not  signed  when  the  order  of 
appeal  was  made,  if  It  appears  to  have  been  signed  at  the  time  the  appeal  was  made  out. 

It  is  not  necessary  there  should  be  as  many  copies  of  a  record  of  appeal  made  out  and  filed  as  there 
may  happen  to  be  appellanU  with  interests  in  any  way  conflicting.  When  the  necessary  parties 
are  before  the  court,  a  transcript  filed  by  any  one  of  them,  will  authorise  the  court  to  abjudicate 
upon  the  merits  of  the  whole  cause. 

The  right  of  priority  of  a  creditor  making  the  first  attachment,  will  not  be  defeated  in  consequence 
of  another  creditor  having  discovered  that  there  was  a  dormant  partner  interested  in  the  property 
attached,  and  having  attached  his  interest. 

When  property  is  attached  within  the  Jurisdiction  of  our  State  courts,  questions  of  privilege  and 
priority  among  the  attaching  creditors,  must  be  determined  by  the  laws  of  Louisiana. 

A  bill  was  drawn  in  Tennessee  on  a  merchant  in  London,  under  an  authorisation  to  draw  against 
shipments  of  tobacco  to  an  agent  of  the  London  merchant  at  New  Orleans.  On  the  faith  of  such 
an  authorisation,  the  intervenors  discounted  the  bill,  which  the  drawer  afterwards  refused  either 
to  accept  or  pay.  ffdd  :  That  the  interveners  acquired  no  privilege  upon  the  tobacco,  which  they 
attached  in  New  Orleans,  in  the  hands  of  the  agent  of  the  drawee,  because  they  had  no  actual 
possession  or  control  of  the  tobacco  by  themselves  or  by  their  agents. 

Under  such  circumstances,  in  order  to  give  the  bill-holder  such  an  interest  in  the  tobacco  as  would 
defeat  attaching  creditors  of  the  consignors,  there  should  have  been  an  agreement  between  the 
consignors  and  the  consignee,  that  the  tobacco  should  be  held  by  the  consignee  for  the  benefit  of 
the  bill-holder,  so  that  the  latter  would  loolc  to  the  fund  for  payment,  and  not  to  the  consignee^ 
personal  credit. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
L.  E,  Simond,  for  plaintiffs  and  appellants.     Mott  &  Fraser  and  Ifunt 
A  Denegre,  for  Fellawes  &  Co.  and  Yeatman  &  Co.,  appellants.     C.  B.  Single- 
ton, for  the  intervcnor,  appellee. 

The  opinion  of  the  court  on  the  motion  to  dismiss  the  appeal  was  delivered 
by 

Merrick,  C.  J.  A  motion  has  heen  made  in  this  case  to  dismiss  tlie  appeal. 
The  grounds  stated  in  the  motion  are : 

Ist  The  order  allowing  the  appeal  was  granted  and  citation  of  appeal  served 
before  the  judgment  appealed  from  was  signed 

2d  The  appeal  bond  filed  purports  to  be  given  in  a  different  cause. 

8d.  The  condition  of  the  bond  is  insufficient  for  a  suspensive  appeal. 

We  shall  only  notice  the  first  point,  the  others  being  unsupported  by  the 
facts.  The  judgment  was  rendered  on  the  30th  day  of  June,  1856,  and  the 
order  of  appeal  was  granted  by  the  Judge  and  the  appeal  bond  filed  on  the 
tenth  of  July,  the  judgment  not  having  been  signed  until  the  12th  day  of  July, 
two  days  after  the  order  allowing  of  the  appeal. 

It  is  contended  that  the  appeal  was  prematurely  taken  and  ought  to  be  dis- 
miissed. 

We  have  carefully  examined  the  cases  of  Wright  v,  McKair,  7  L.  R.  513  ; 
CooUy  V.  Seymour,  9  L.  R.  275  4  Tiasot  v.  Bowles,  18  L.  R.  80  ;  Whittemore  v. 
Watts,  4  R.  R.  47  ;  Mechanics'  Bank  v.  Walton,  7  R.  451,  and  9  An.  42.  These 
all  appear  to  be  cases  in  which  the  judgment  appealed  from  had  not  been 
signed  at  the  time  the  transcript  of  appeal  was  made  out.  The  older  cases 
were  decided  before  the  Act  of  1839,  curing  certain  defects,  and  the  Act  of 
1843,  allowing  an  appeal  by  motion  in  open  court,  were  passed 
37 
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hoGbioob  The  question  now  presented  is,  whether,  where  an  appeal  is  taken  at  the 
Babx'bb.  same  term  at  which  the  judgment  is  signed,  but  before  the  judgment  is  actually 
perfected  by  the  signature  of  the  judge,  it  is  such  a  fault  on  the  part  of  the 
appellant  as  to  occasion  the  dismissal  of  the  appeal. 

The  19th  section  of  the  Act  of  the  Legislature  approved  March  20th,  18S9, 
provides  that  thereafter  "  no  appeal  to  the  Supreme  Court  shall  be  dismissed 
on  account  of  any  dffecU  error  or  irregularity  in  the  petition  or  order  of  ap- 
peal^ or  in  the  certificate  of  the  Clerk  or  Judge,  or  in  the  citation  of  appeal,  or 
service  thereof,  or  because  the  appeal  was  not  made  returnable  at  the  next 
term  of  the  Supreme  Court,  whenever  it  shall  not  appear  that  such  defect,  error 
or  irregularity  is  imputed  to  the  appellant ;  but  in  all  such  cases,  the  court 
shall  grant  a  reasonable  time  to  correct  such  errors  or  irregularities,  (in  case 
they  are  not  waived  by  the  appellee,)  and  may  impose  on  the  appellant  such 
terms  and  conditions  as  in  their  discretion  they  may  deem  necessary  for  the 
attainment  of  justice,  and  may  also  impose  such  fines  on  the  ofiicer  who  shall 
have  caused  such  irregularities,  as  they  may  deem  proportion^  to  the  offence." 

Now,  the  judgment  is  pronounced  in  court  publicly  and  usually  in  the  pre- 
sence of  the  parties.  But  the  judgment  is  not  often  signed  in  their  presence, 
but  usually  in  the  Clerk's  office,  or  in  the  court  room,  at  the  pleasure  of  the 
Judge  and  when  he  has  leisure  at  the  close  of  the  term,  for  that  purpose. 

By  the  20th  section  of  the  Act  just  referred  to,  it  is  made  the  duty  of  the 
Judge  in  the  country  parishes  to  sign  all  final  judgments  before  the  acyoum- 
ment  of  the  court,  whether  the  three  judicial  days  have  or  have  not  elapsed 
since  they  were  rendered.     Acts  1839,  p.  164. 

Under  this  statute,  in  some  of  the  parishes,  the  custom  has  been  to  make 
the  signing  of  the  judgments  the  last  thing  to  be  done  by  the  Judge  before 
adjourning  for  the  term,  and  in  such  cases,  under  the  Act  of  1843,  p.  40,  the 
motion  to  appeal  has  usually  been  made  immediately  after  the  motion  for  the 
new  trial  has  been  overruled,  without  waiting  until  the  Judge  has  affixed  his 
signature  to  the  judgment,  which  would  then  be  too  late.  It  would  be  difficult 
to  say  that  the  suitor  is  in  fault  for  waiting  the  pleasure  of  the  Judge  to  sign 
in  such  case. 

So  too  in  the  city  courts,  the  signing  of  the  judgment  is  more  particularly 
within  the  knowledge  of  the  Judge  than  the  counsel,  and  we  do  not  think  the 
error  in  the  present  case  is  to  be  imputed  to  the  appellant  It  is  true  that  he 
might  have  assured  himself  that  the  judgment  was  signed,  by  an  inspection  of 
the  record  upon  the  first  opportunity ;  but  as  three  judicial  days  had  elapsed, 
and  the  term  was  closed  at  which  the  judgment  was  rendered,  he  had  a  right 
to  suppose  that  the  Judge  had  done  his  duty  and  affixed  his  signature  to  the 
judgment,  and  that  the  Judge  would  not  order  the  appeal  without  so  doing. 

The  record  containing  the  judgment  properly  signed  is  before  us,  and  we  see 
no  reason  to  dismiss  the  appeal  in  this  case  on  the  objection  made. 

The  motion  to  dismiss  is,  therefore,  overruled 

On  the  merits : 

Spopford,  J.  The  defendants.  Barker  &  Diffenderffer^  were  merchants  en- 
gaged in  the  tobacco  trade  in  the  State  of  Tennessee.  Contemplating  a  ship- 
ment of  tobacco  to  England,  and  wishing  to  raise  funds  by  means  thereof^  they 
procured  the  following  authority  from  the  agent  of  a  London  and  Liverpool 
house: 
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"  Cadiz,  Tenn.,  28th  April,  1864.  McGbwwb 

^^  Messrs.  Barker  <h  Diffenderffer,  Clarhmiille,  Tenn. 

"  Deab  Sirs  :  I  hereby  authorize  you  to  draw  on  my  fiither,  Mr.  John  K. 
QiUiot^  of  London  and  Liyerpool,  the  sum  of  £21,  say  twenty-one  pounds 
sterluig  on  all  good  and  fine  strips  forwarded  to  Mr.  Walter  0.  Eobinson,  New 
Orleans,  to  be  consigned  to  my  father  in  Lirerpool,  and  £16,  say  sixteen  pounds 
sterling  on  all  seconds  or  lugs ;  the  draft  to  be  made  on  receipt  of  Mr.  Robin- 
son's  acknowledgment  of  the  arrival  of  the  tobacco  in  New  Orleans. 

(Signed)  "John  S.  Gilliot." 

Shipments  were  made  to  W.  G.  Robinsan^  of  New  Orleans,  as  agent  of  Qil- 
Hot,  by  Barker  &  Diffenderffer,  and  on  being  informed  by  Robinson  that  he 
had  received  the  tobacco,  the  Planters'  Bank  of  Clarksville  discounted,  at  suc- 
cessive dates,  four  several  bills  of  exchange  drawn  by  the  shippers  on  J.  K. 
Gillioty  of  London,  pursuant  to  the  foregoing  authorization,  which  was  ex- 
hibited to  the  bank  But  no  assignment  of  the  bills  of  lading  was  made  to  the 
bank. 

One  hundred  and  twenty-four  hogsheads  of  this  tobacco  were  attached  in  the 
hands  of  W.  G.  Robinson^  in  New  Orleans,  by  the  plaintiflfe  McGregor^  Alloway 
S  Co.,  on  the  30th  of  June,  1854,  under  a  claim  of  theirs  against  Barker  &  Dif- 
fenderffer^  who,  it  would  seem,  had  become  insolvent  Afterwards,  the  same 
property  was  attached  by  Fellowes  <t  Co.  and  then  by  R.  Yeatman  A  Co.^  de- 
fendants in  the  rule,  from  the  judgment  whereon  these  appeals  were  taken. 

J.  K.  Gilliot  accepted  and  paid  two  of  the  four  bills  discounted  by  the  Plan- 
ters' Bank  of  Clarksville,  as  above  described.  Having  heard  of  the  attachment 
in  New  Orleans,  he  refused  to  accept  or  pay  the  other  two  bills,  and  they  were 
protested  both  for  non-acceptance  and  non-payment ;  it  does  not  appear  that 
notice  of  protest  was  given  to  the  drawers  Barker  <&  Biffenderffer. 

The  tobacco  having  been  attached  by  three  creditors  of  the  shippers  in  dif- 
ferent suits,  McGregor^  Alloway  A  Co.^  whose  attachment  was  first  in  date, 
took  a  rule  on  FeUowes  A  Co.  and  R.  Yeatman  d;  Co.^  to  show  cause  why  the 
proceeds  of  the  tobacco  should  not  be  paid  to  them  by  preference. 

The  Planters*  Bank  of  Clarksville  afterwards  intervened  and  claimed,  by  way 
of  third  opposition,  the  first  privilege  upon  the  tobacco  or  its  proceeds,  as  hold- 
ers oi  the  two  protested  bills  of  exchange  which  they  had  discounted  on  the 
&ith  of  the  shipment  and  of  the  letter  of  credit  or  authority  to  draw  given  by 
Oilliofs  agent  to  Barker  S  Biffenderffer,  said  bills  amounting  to  the  sum  of 
$5098  62. 

There  was  judgment  awarding  this  sum  to  the  bank  by  privilege  and  prefer- 
ence, and  ordering  the  balance  of  the  proceeds  of  the  tobacco  to  be  paid  first 
to  McGregor,  Alloway  S  Co.,  and  then  (if  any  should  remain)  to  Fellowes  <&  Co. 

McGregor,  Alloway  &  Co.  have  appealed  from  the  judgment  in  favor  of  the 
bonk,  and  Fellowes  &  Co.  and  Yeatman  <&  Co.  have  appealed  both  from  that 
judgment  and  the  judgment  in  favor  of  McGregor,  Alloway  &  Co. 

The  first  controversy  is  between  all  the  attaching  creditors  and  the  Planters' 
Bank  of  Clarksville,  Tennessee.  The  property  having  been  attached  within 
the  jurisdiction  of  our  State  courts,  the  question  of  privilege  and  priority  must 
be  determined  by  the  laws  of  Louisiana.  The  Tennessee  bank  has  no  other 
lien  upon  the  movable  property  attached  than  a  citizen  of  Louisiana  would 
have  had,  who  had  discounted  bills  drawn  in  this  State  under  precisely  similar 
drcumstances.    See  Lee  v.  EU  Creditors,  2  An.  599.     The  bills  under  which 
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MgOrsqoe      the  bank  claims  a  privilege  upon  the  tobacco  attached,  are  of  the  foUowing 
Baskbe.        tenor : 

"  Clarksville,  Tenn.,  Jane  22d,  1854. 
"Sixty  days  after  sight  of  this  first  of  exchange  (second  and  third,  &c,  un- 
paid,) pay  to  the  order  of  ourselves,  in  London,  three  hundred  and  seventy- 
eight  pounds  sterling,  value  received,  and  place  the  same  to  acco^mtj  as  advised^ 
hy  your  friends, 

"(Signed)  Barker  &  Diffenderffer. 

"  To  J.  K  Gilliot,  Liverpool." 

[Endorsed  by  the  drawers.] 

"  Clarksville,  Tenn.,  June  24th,  1854. 

"  Sixty  days  after  sight  of  this  first  of  exchange,  (second  and  third,  &c.,  un- 
paid,) pay  to  the  order  of  ourselves,  in  London,  five  hundred  and  sixty -severr 
pounds  sterling,  value  received,  and  place  the  same  to  account  of  shipment  of 
strips,  as  advised  hy  your  friends. 

"(Signed)  Barker  &  Diffenderffrr. 

"To  J.  K  Gilliot,  Esq.,  Liverpool." 

[Endorsed  by  drawers.] 

The  question  is  not  whether  Gilliot  acquired  a  privilege  upon  the  tobacco 
to  the  amount  of  his  actual  acceptances,  upon  its  reaching  the  hands  of  his 
agent,  Robinson,  in  New  Orleans.  That  he  did  so,  is  conceded  by  all  parties. 
For,  by  consent  of  the  attaching  creditors  (before  the  intervention  of  the  bank), 
the  124  hogsheads  of  tobacco  were  forwarded  to  Gilliot  for  sale,  and  he  has 
retained  without  opposition,  out  of  the  proceeds,  the  amount  of  the  two  bills 
of  Barker  &  Diffenderffer  on  himself,  which  he  actually  accepted  and  paid,  and 
has  remitted  the  balance  (deducting  also  charges)  to  W.  G.  Robinson,  without 
making  any  claim  for  the  other  two  bills  which  he  refused  to  pay,  and  which 
went  to  protest  and  are  now  in  the  hands  of  the  bank,  the  intervener  in  this 
cause.  Indeed  Gilliot  claims  no  interest  in  the  fund  now  in  court  which,  there- 
fore, belongs  to  Barker  &  Diffenderffer,  subject  to  such  privileges  as  are  estab^ 
lished  by  law. 

We  think  that,  under  the  law  as  understood  and  administered  in  the  courts 
of  Louisiana,  the  bank  acquired  no  privilege  upon  this  tobacco,  because  it  has 
never  had  any  actual  or  constructive  possession  thereof  by  itself  or  by  its 
agents.  See  Goodhue  y.  McClarty,  3  An.  66.  And  it  seems  doubtful  whether, 
under  the  extremely  liberal  views  entertained  by  courts  of  equity  with  regard 
to  the  law  of  lien,  the  bank  in  this  case  could  succeed  in  defeating  the  attach- 
ing creditors.  See  the  case  of  The  Marine  and  Fire  Insurance  Bank  of  the 
Stat^  of  Georgia  v.  Jamcey  and  others,  3  Sandford's  Sup.  Court  Rep.  257. 

As  ahready  observed,  the  bank  acquired  no  control  whatever  of  the  tobacco. 
It  took  no  transfer  of  the  bills  of  lading  and  was  a  stranger  to  them.  These 
protested  drafis  do  not  on  their  face  purport  to  assign  the  tobacco  to  the  bank. 
One  of  them,  indeed,  makes  no  allusion  to  the  shipment.  It  is  plain  that  the 
authority  from  Gilliot  to  Barker  <fe  Diffenderffer  to  draw  upon  him,  after  the 
receipt  of  certain  shipments  by  Robinson,  was  what  the  bank  in  the  first  in- 
stance looked  to ;  in  other  words,  to  the  credit  of  the  drawee,  and  to  the  anti- 
cipation that  he  would  accept  the  bills  in  strict  pursuance  of  the  engagement 
of  his  son  and  agent  towards  the  drawers.  He  has  broken  that  engagement ; 
whether  he  had  a  legal  excuse  for  doing  so,  is  a  question  not  relevant  here, 
f)r  Gilliot  is  no  party  to  these  proceedings.     But  because  he  has  so  broken 
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the  engagement  entered  into  on  his  behalf  it  does  not  follow  that  a  privilege      McOrmoe 
rises  into  being,  in  favor  of  the  bank  over  merchandise  which  it  never  had,  even       Babkie. 
constructively  under  its  control  and  to  which  it  laid  no  claim  until  long  after 
the  merchandise  had  been  attached  by  creditors  of  those  to  whom  it  confessed- 
ly belong.     The  mere  belief  of  the  President  of  the  bank  that  the  bank  had 
a  lien,  cannot  affect  the  case  unless  he  had  legal  grounds  for  the  belief     And 
no  such  grounds  are  disclosed  in  the  record. 
Tliere  is  no  subrogation  to  a  privilege  inferrible  from  the  evidence. 

The  case  also  differs  from  those  where  a  consignee  has  received  a  consign- 
ment with  special  instructions  from  the  consignor  to  pay  out  of  the  proceeds  a 
particular  creditor  of  his,  and  the  consignee  has  notified  such  creditor  of  the 
fact  Under  such  circumstances,  it  has  been  held  that  a  contract  springs  up 
between  the  consignee  and  the  named  creditor  of  the  consignor,  which  a  sub- 
sequent attachment  by  other  creditors  of  the  consignor  will  not  defeat.  Cut- 
ten  V.  Baker,  2  An.  572  ;  Williams  v.  Pierce  <&  Co.,  10  An.  277  ;  Arrmr  v. 
CoMum,  4  N.  S.  667. 

But  here  there  was  no  contract  between  Barker  <C  Diffenderffer^  consignors, 
and  /.  K.  Gilliot,  consignee,  that  any  particular  creditor  of  the  former  should 
be  paid  by  the  latter  out  of  the  proceeds  of  this  tobacco.  The  contract  was 
personal  between  the  consignors  and  the  consignees.  The  bank  was  in  no 
sense  privy  to  it  There  was  even  no  stipulation  pour  autrui,  so  that  the  case 
differs  widely  from  that  of  Oliver  v.  Lake,  8  An.  78.  OiUlot  agreed  to  accept 
drafts  to  a  certain  limit  so  soon  as  his  agent  should  receive  certain  tobacco.  He 
knew  he  would  become  personally  bound  as  soon  as  the  drafts  were  accepted 
although  the  tobacco  should  perish,  or  never  reach  Liverpool  It  was  his  ac- 
ceptance, or  the  belief  that  he  would  accept,  jniyable  at  all  events,  that  induced 
the  bank  to  buy  the  bills.  In  order  to  give  the  hilUiolder  such  an  interest  in 
the  tobacco  as  would  defeat  attaching  creditors  of  the  consignors,  there  should 
at  least  have  been  an  agreement  between  the  consignors  and  the  consignees, 
that  the  tobacco  should  be  held  by  the  consignee  for  the  benefit  of  the  bill- 
holder,  so  that  the  latter  would  look  to  the  fund  for  payment,  and  not  to  the 
consignee's  personal  credit 

Here  the  President  of  the  bank  declares  that  he  looked  to  Gilliot  for  payment 
on  the  strength  of  the  letter  of  authority,  that  he  still  holds  him  liable,  and 
that  he  had  no  confidence  in  the  solvency  of  the  drawers,  but  all  confidence  in 
the  drawees. 

We  conclude  that  the  judgment  awarding  the  Planters'  Bank  of  Clarksville, 
Tenn.,  a  privilege  upon  the  fund  under  attachment,  must  be  reversed. 

There  is  quite  a  different  controversy  between  McGregor,  Alhway  A  Co., 
the  first  attaching  creditors,  and  Felloxces  <ib  Co.  and  E.  Yeatman  Jb  Co.,  whose 
attachments  were  subsequent. 

McGregor,  Alhway  &  Co.  appealed  only  from  the  judgment  in  favor  of  the 
Bank  of  Clarksville. 

Felh>voes  cfe  Co.  and  R.  Yeatman  d;  Co.,  as  already  stated,  appealed  both  from 
the  judgment  in  favor  of  the  bank  and  the  judgment  giving  McGregor,  Alh- 
way &  Co.  priority  over  themselves.  All  these  appeals  were  made  returnable 
on  the  first  Monday  of  November  last  McGregor,  Alhway  d  Co.  procured 
from  this  court  an  extension  of  time  to  bring  up  the  record,  but  on  the  same 
day  one  of  the  other  appellants,  it  would  seem,  filed  the  present  transcript  As 
McGregor^  Alhway  db  Co.  have  never  filed  a  transcript  of  the  record,  the  other 
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moGkkor      appellants  contend  that  they  must  be  considered  afi  having  abandoned  their  ap- 
BAjtKsji.        peal  against  the  Planters*  Bank  of  Clarksville,  and  that  they  will  not,  there- 
fore, be  entitled  to  benefit  firom  a  reversal  of  their  judgment  in  &vor  of  the 
bank. 

We  think  such  a  rule  of  practice  would  be  too  rigorous  and  that  it  is  not 
warranted  by  the  precedents. 

The  record  in  this  case  is  very  voluminous ;  but  one  transcript  was  neces- 
sary, and  we  see  no  reason  for  adopting  a  construction  of  the  law  which  would 
require  as  many  copies  of  a  record  to  be  made  out  and  filed,  as  there  may 
happen  to  be  appellants  with  interests  in  any  way  conflicting. 

So  far  as  the  bank  is  concerned.  Me  Gregory^  Alloway  <t  Co.  are  appellants, 
and  by  the  filing  of  this  transcript  we  consider  their  appeal  before  us ;  as  all 
the  necessary  parties  are  represented  here,  we  can  adjudicate  upon  the  merits 
of  the  whole  cause  as  fully  as  the  District  Court  might  have  done. 

The  first  attachments  by  these  three  sets  of  creditors  were  levied  in  suits 
against  the  commercial  firm  of  Barker  <&  Diffenderffer^  the  plaintiffs,  McGregor^ 
Alloway  &  Co.^  alleging  that  the  fuU  names  of  the  partners  were  unknown  to 
them. 

Some  time  'afterwards  Yeatman  &  Co,  and  Felhwes  &  Co.  filed  supplemental 

petitions,  alleging  that  L.  G.  Williams  was  indebted  to  them  in  solido  with 

Barker  &  Diffenderffer^  and  attached  his  interest  in  the  tobacco  or  its  proceeds. 

These  parties  now  contend  that  the  interest  of  Williams  is  one-third  of  the 

entire  shipment,  and  that  they,  as  creditors  of  the  partnership  of  Barker  A 

j^i^;^  •*•' "     'l)i^^derffer  and  Williams,  are  entitled  to  a  payment  out  of  the  property  be- 

/    v»  ^f^'^^'^l^nfc  to  that  firm  over  McGregor,  Alloway  &  Co.,  who  are  creditors  only  of 

l  hV  BarkJt  &  Diffenderffer.    The  accounts  first  sued  upon  by  Yeatmau  A  Co. 

««*i  *t»  *•^    *'JP^  FHloices  &  Co.  make  no  allusion  to  Williams. 

^  The  evidence  shows  that  Williams  was  insolvent,  but  that  he  became  a  dor- 

,t  •  WiJtf  pirtner  with  Barker  A  Ihijfenderffer  in  the  tobacco  transactions  out  of 
whicjt^  the  claims  of  all  the  attaching  creditors  have  sprung;  that  Williams 
Itrrhished  no  means  to  the  partnership,  but  agreed  to  superintend  the  stem- 
mery,  which  he  never  did;  that  all  the  money  was  raised  by  Barker  A  Diffen- 
derffer by  bills  on  McGregor,  Allmeay  &  Co.  and  others,  and  that  the  ship- 
ments were  all  made  in  the  names  of  Barker  A  Diffenderffer,  who  raised  the 
funds.  Under  these  circumstances  McGregor,  Allaway  &  Co.  are  as  much  en- 
titled to  be  paid  out  of  the  property  attached  as  those  who  discovered  that 
Williams  was  a  silent  partner  in  the  firm  of  Barker  <Si  Diffenderffer  in  their 
tobacco  business,  and  attached  his  interest 

Finally  the  junior  attaching  creditors  complain  that  McGregor,  Alloway  S 
Co.  do  not  allow  sufficient  credits  on  their  original  judgment  against  Barker  S 
Diffenderffer,  for  payment  received  through  certain  shipments  made  to  them 
firom  Tennessee  since  the  suit  was  instituted,  and  that  their  judgment  should 
be  still  further  reduced.  Their  judgment  (4th  May,  1855,)  was  for  $20,905  91 
and  interest  They  are  willing  to  credit  it  with  the  sum  of  $9,346  78,  paid 
July  2d,  1855,  under  the  following  circumstances: 

"On  the  27th  June,  1854,  Barker  &  Diffenderffer  made  an  assignment  of  all 
their  tobacco,  in  the  stemmery  at  Cadiz,  and  at  some  other  places  in  Tennessee, 
amounting  to  160  hogsheads,  (none  of  which  was  attached  in  these  suits,)  to 
McGregor,  Alloway  &  Co.  ond  to  one  Wesley  Gunn,  to  secure  the  sum  of  about 
thirty  thousand  dolhu^  due  the  former  on  account  of  advances,  and  about 
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$6,830  57,  due  the  latter  for  services  in  purchasing,  stemming  and  putting  up  mcGbmoe 
tobacco,  besides  the  sum  of  about  $4,260,  advanced  by  him  to  farmers  from 
whom  tobacco  had  been  purchased  for  Barker  &  Diffenderffer,  This  assign- 
ment was  made  in  Tennessee,  and  is  not  shown  to  have  been  in  contravention 
of  her  laws.  McGregor^  Allotcay  &  Co,  and  Gunn  accepted  the  assignment 
there,  it  being  stipulated  that  if  there  was  not  enough  to  secure  them  both, 
Gunn  should  have  the  first  lien.  G^nn  had  at  least  a  constructive  possession 
of  the  tobacco,  it  having  been  shipped  to  McGregor^  Allotcay  &  Co.^  in  New 
Orleans^  to  be  sold  to  pay,  first,  the  amount  stipulated  as  due  himself,  and  the 
balance  to  be  applied  to  the  discharge  of  McGregor^  Alloway  A  Co.'' 9  claim  on 
Bari^  A  DiffenAerffer, 

McGregor^  Alloway  <t  Co,  received  the  shipment,  and  faithfully  carried  out 
the  contract)  paying  over  to  Gunn  the  sum  of  $10,590  57,  and  after  deducting 
costs  and  charges,  they  consent  -to  credit  the  balance  of  the  proceeds  of  this 
tobacco  ($9,346  78)  on  their  judgment  of  the  4th  May,  1855,  against  Barker 
A  Diffenderffer^  thus  reducing  it  to  the  sum  of  about  $11,559  13  besides  in- 
terest 

The  other  attaching  creditors  contend  that  the  sums  paid  over  to  Gnnn  by 
McGregor^  Alloway  S  Co.  should  also  be  credited  on  the  judgment  of  the 
latter,  as  having  been  paid  to  G^nn  wrongfully  and  in  fraud  of  their  rights. 

Under  the  evidence  we  find  that  McGregor^  Alloway  &  Co.  would  have  been 
guilty  of  a  breach  of  fidth  if  they  had  failed  to  pay  the  stipulated  sum  over  to 
Gunn.     It  is  proved  that  the  sum  was  justly  due  him  by  Barker  &  Diffen- 
derfftTy  pursuant  to  a  contract  made  at  an  unsuspicious  time,  and  that  Mc  Gre^ 
Allowed  A  Co.  were  only  able  to  procure  this  tobacco,  which  has  i 
reduced  their  original  claim  against  Barker  &  Diffenderffer^  by  pledgi^ 
selves,  first,  to  pay  Gunn.     Gunn  had  a  constructive  possession  of  the  l^acco, 
and  could  have  enforced  his  contract  against  McGregor^  Alloway  A  fUJ^^  SPIIUltf  I 
were  his  agents,  for  the  purpose  of  paying  his  claim  out  of  the  proceeds  of  this  ■ 

shipment.  V^"^AT 

We  see  no  ground  for  suspecting  any  fraud  on  the  part  of  McGreg^   *  "^  * 

i0ay  <£  Co,  in  entering  into  and  carrying  out  this  agreement 

As  to  the  charges  for  interest,  &c.,  in  their  original  account  against  Barker 
d  ZHffenderffer^  we  are  of  opinion  that^  under  the  pleadings  and  evidence,  B, 
Yeatman  S  Co.  and  Fellowes  A  Go.  are  not  in  a  position  to  question  them. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  reversed ;  it  is 
further  ordered,  adjudged  and  decreed,  that  the  intervention  and  third  opposi- 
tion of  the  Planters*  Bank  of  Clarksville,  Tennessee,  be  dismissed,  and  that 
McGregor y  Allowoy  &  Co.  be  recognized  as  having  the  right  to  be  paid  by  pre- 
ference and  priority  out  of  the  property  or  funds  attached  in  the  hands  of  W, 
G,  Bx>binsony  garnishee,  the  sum  of  $11,559  13,  besides  interest,  or  such  bal- 
ance 9S  is  due  on  their  judgment  against  Barker  &  Diffenderffery  and  costs ; 
and  if^  after  satisfying  this  judgment,  there  be  any  balance,  that  the  right  of 
Fellowe$  &  Co,  to  he  paid  next  in  order  be  recognized,  and  lastly  the  right  of 
£.  Yeatman  S  Co;  and  it  is  further  ordered,  that  the  costs  of  this  appeal  be 
paid  one-half  by  the  Planters'  Bank  of  Clarksville,  Tennessee,  and  the  other 
half  by  the  appellants,  Fellowes  &  Co,  and  R,  Yeatman  A  Co. 


^"^j 


296  SUPREME  COURT  OP  LOUISIANA, 


Charles  Richardson  v.  J.  M.  Bell,  Syndic  of  Estate  of  J.  M.  Bell. 

It  l8  the  dnty  of  the  syndic  in  selling  a  aUve  at  auction  to  declare  the  existence  of  any  disease  in  , 
the  slaye  known  to  him,  and  which  could  not  be  discovered  on  simple  inspection. 
0         Where  he  has  failed  to  do  so,  the  sale  will  be  rescinded  on  the  ground  of  such  redhibitory  rice. 

Where  the  existence  of  the  disease  before  the  sale  to  the  knowledge  of  the  vendor  is  clearly  shown  « 
a  poti  mortem  examination  is  not  necessary. 

APPEAL  from  the  District  Court  of  West  Feliciana,  JRatUf,  J.  tried  by  a 
Jury.  BrtiPer  <fc  Collins,  for  plaintiff.  U.  B.  &  E.  Phillips,  for  defen- 
dant and  appellant 

Merrick,  C.  J.  The  plaintiff  sues  the  defendant  to  rescind  the  sale  of  a 
slave  sold  to  the  plaintiff  at  the  sale  of  the  property  belonging  to  the  insolvent 
estate.  The  case  was  tried  by  a  jury  who  found  in  favor  of  the  plaintiff,  and 
after  an  unsuccessful  attempt  to  obtain  a  new  trial,  the  syndic  has  appealed. 

It  will  be  necessary  to  notice  but  a  few  of  the  questions  raised  in  this  case. 
The  testimony  abundantly  established  the  fact,  that  the  slave  died  of  a  redhi- 
bitory disease,  which  existed  prior  to  the  sale,  to  the  knowledge  of  the  defen- 
dant. Where  the  testimony  clearly  shows  that  the  disease  existed  prior  to  the 
sale  to  the  knowledge  of  the  vendor  as  in  this  case,  no  post  mortem  examina- 
tion is  necessary.  The  plaintiff  has  done  what  was  incumbent  upon  him,  viz., 
he  has  made  his  case  legally  certain.  If  a  physician  was  not  called  to  treat 
the  negro,  it  was  because  when  examined  by  Dr.  James  Perhins,  he  discovered 
that  the  disease  was  one  in  which  medicine  could  produce  no  favorable  effect 
This  objection,  moreover,  has  less  effect,  as  the  negro,  after  having  been  tender 
cd,  had  been  hired  to  the  defendant  himself,  who  had  been  a  physician,  and  he 
was  in  the  defendant's  possession  when  he  died. 

It  is  further  urged  that  the  action  of  redhibition  does  not  lie  against  a  syn- 
dic on  account  of  property  sold  at  the  syndic  sale.  The  jury  were  instructed 
by  the  Judge  trying  the  case,  that  such  was  the  law  in  a  case  of  simple  resti- 
tution and  that  they  must  find  for  the  defendant,  unless  they  were  of  the 
opinion  that  there  had  been  fraud  in  the  conduct  of  the  defendant  C.  C.  2597. 
The  jury,  therefore,  if  they  regarded  the  instructions  of  the  court  must  have 
concluded  that  the  conduct  of  the  defendant  was  such  as  to  give  rise  to  the 
action.  The  testimony  of  the  syndic  was  taken,  from  which  it  appeared  that 
he  was  aware  of  the  disease  of  the  negro  and  had  caused  him  to  be  treated 
for  it 

It  was  certainly  a  grave  oversight  in  the  syndic,  who  was  present  at  the 
sale,  in  not  declaring  the  existence  of  the  discease,  it  being  one  which  could 
not  be  discovered  on  simple  inspection.  Although  he  may  not  have  thought 
it  his  duty  as  agent  of  the  creditors  to  inform  the  auctioneer  who  was  making 
the  sale,  or  announce  the  fact  to  the  bidders,  yet  the  consequence  of  placing  a 
diseased  negro  upon  the  stand  as  sound  and  suffering  him  to  be  adjudicated  to 
all  appearances  as  such,  when  he  knew  the  contrary,  was  as  injurious  to  the 
the  plaintiff  as  would  have  been  the  case  of  fraudulent  misrepresentations. 

If;  therefore,  it  bo  conceded  that  the  law  was  correctly  stated  to  the  jury  by 
the  District  Judge,  a  point  not  necessary  to  decide,  we  are  not  prepared  to  say 
that  the  jury  had  not  sufficient  evidence  before  them  to  justify  their  inferences 
and  support  their  verdict     C.  C.  1841,  No.  6  ;  Ibid,  1842. 

Judgment  affirmed. 
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Napoleon  B.  Riddle,  Carator,  r.  Catharine  Kreikbiehl,  &c. 

When  there  has  been  no  fraud  on  the  part  of  the  vendor,  and  no  proof  that  he  had  any  knowledge 
of  the  existence  of  a  redhibitory  rice  in  the  slave  sold,  the  redhibitory  action  Is  preecribed  In  one 
year  from  the  sale. 

In  an  action  to  recover  a  part  of  the  price  unpaid,  the  vendor  may  set  up  the  redhibitory  vice  as 
matter  of  defence,  although  more  than  a  year  has  elapsed  since  the  sale.  He  cannot,  however,  by 
a  reconventtonal  demand,  after  the  lapse  of  one  year,  recover  baclc  the  part  of  the  price  which 
has  been  paid. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Waterston^  Judge  of  the 
Eighth  District,  presiding.  Tried  by  a  Jury.  Brewer  A  Collins  and 
Powell^  for  plaintiff  and  appellant     H.  G.  Hudson^  for  defendant 

Lea,  J.  The  plaintiff,  in  the  capacity  of  curator  of  the  estate  of  Richard 
2f.  Cadle^  sues  for  the  unpaid  balance  due  upon  the  price  of  a  slave  adjudicated 
to  the  defendant,  Catharine  Kriejihiehl,  at  a  public  sale  of  the  property  belong- 
ing to  the  succession  of  RicJiard  N".  Cadle.  The  defendant  resists  payment  on 
the  ground  that  at  the  time  of  the  sale  the  slave  *Vas  afflicted  with  a  redhibi- 
tory malady  of  many  years  standing,"  one  not  easily  detected  by  a  person  not 
accustomed  to  deal  in  slaves  and  unskilled  in  medical  science. 

The  defendant  claims  in  reconvention  the  cancellation  of  the  sale,  the  restitu- 
tion of  the  money  already  paid  as  part  of  the  price  of  the  slave,  and  the  reim- 
bursement of  expenses  and  losses  incident  to  her  sickness,  such  as  loss  of  time, 
nursing,  board,  physicians'  bills,  medicines,  &c. 

Against  the  reconventional  demand  the  plaintiff  has  entered  the  piea  of  the 
prescription  of  one  year.  The  sale  of  the  slave  was  made  on  the  8th  of  Feb- 
ruary, 1854,  and  the  suit  was  not  instituted  until  the  15th  March,  1855.  No- 
thing in  the  evidence  establishes  fraud  in  the  vendor,  or  that  the  vendor  had 
any  knowledge  of  the  existence  of  the  alleged  redhibitory  vice,  and  neglected 
to  apprise  the  purchaser  of  the  fact. 

The  claim  upon  the  reconventional  demand,  therefore,  comes  clearly  within 
the  application  of  Article  2512  of  the  Civil  Code,  so  far  as  the  defendant  seeks 
to  recover  any  part  of  the  price  already  paid  or  damages  incident  to  the  sick- 
ness of  the  slave.  The  Article  expressly  provides  that  the  redhibitory  action 
must  be  instituted  within  a  year  at  the  farthest,  commencing  from  the  date  of 
the  sale.  So  far,  however,  as  the  defendant  seeks  to  resist  the  payment  of  the 
unpaid  balance  due  upon  the  price,  she  may  invoke  the  doctrine  ^^qtim  tetnpo- 
ralia^^^  &c.  Though  the  redhibitory  action  is  barred  by  the  lapse  of  time,  yet 
she  may  invoke  as  matter  of  defence  any  facts  which  would  sustain  a  redhibi- 
tory action. 

Upon  the  question  of  fact,  as  put  at  issue,  in  the  pleadings,  although  the  tes- 
timony is  not  as  conclusive  as  could  be  desired  in  a  case  of  this  kind,  yet  we 
are  reluctant  to  disturb  the  verdict  of  a  jury  upon  a  question  of  fact  sanctioned, 
as  it  apparently  has  been,  by  the  concurring  opinion  of  the  District  Judge. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed,  and  proceeding 
to  render  such  judgment  as  in  our  opinion  should  have  been  rendered,  it  is 
ordered,  that  upon  the  plaintilTs  claim  there  be  judgment  for  the  defendant, 
and  that  upon  the  claim  in  reconvention,  for  the  restitution  of  the  money  paid 
bj  the  defendant  as  part  of  the  price  of  the  slave  and  for  damages,  as  set  forth 
88 
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RiDDLi        in  the  answer  and  supplemental  answer,  it  is  ordered  that  there  be  judgment  in 
KuiKBiKHL.     favor  of  the  plaintiff,  -tV.  B.  Eiddle^  curator;  it  is  further  ordered,  that  the 
plaintiff  pay  the  costs  in  the  District  Court,  and  that  the  defendant  pay  the 
costs  of  this  appeal. 


6.    W.   Helme,  Receiver,  r.  Joseph  Littlkjohn. 

What  the  parties  might  do  by  a  power  of  attorney,  the  court  may,  when  their  Interests  require  and 
the  parties  are  properly  before  the  court,  order  to  be  done. 

A  receiver  may  be  appointed  by  the  court,  notwithstanding  the  death  of  one  partner  and  the  appoint- 
ment of  an  executor  to  administer  his  estate. 

The  decree  of  the  court  appointing  the  receiver  to  collect  the  partnership  assets  is  itself  iuflBclent  au- 
thority to  h-mto  institute  a  suit  against  a  debtor  of  the  partnership.  The  transcript  of  the  pro- 
ceedings in  the  suit  in  which  he  received  his  appointment  need  not  be  produced. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
Clarke  &  Bayae^  for  plaintiff  and  appellant      Benjamin^  Bradford  <t 
Finney^  for  defendant 

Merrick,  C.  J.  This  suit  is  brought  by  the  plaintiff  in  his  capacity  of  re- 
ceiver of  the  late  firm  of  Joseph  H.  Palmer  &  Co.  against  the  defendant  The 
defendant  excepted  to  the  capacity  of  the  plaintiff  to  stand  in  judgment,  on  the 
ground  that  Joseph  H,  Paltner^  one  of  the  firm,  is  dead  and  represented  by  an 
executor,  and  that,  under  such  circumstances,  the  court  was  without  power  to 
appoint  a  receiver.  On  the  trial  of  the  case  to  prove  his  capacity,  the  only  evi- 
dence offered  by  the  plaintiff  was  a  certificate  entitled,  "  Second  District  Court 
of  New  Orleans,  No.  8283,"  wherein  it  was  certified  that,  "  On  the  24th  day  of 
May,  1856,  judgment  was  entered  in  the  court  in  the  matter  of  the  Succession 
of  J,  H.  Palmer  &  Co.^  in  the  words  and  figures  following,"  viz ;  "  In  this  case 
submitted  to  the  court  for  adjudication,  the  evidence,  the  pleadings,  and  the 
law  considered,  it  is  ordered,  adjudged  and  decreed,  that  George  W.  Helme  be. 
appointed  receiver  to  collect  the  partnership  assets  of  J.  H.  Palmar  &  Co.^  to 
settle  and  liquidate  the  partnership  affairs,  upon  giving  bond  in  the  sum  of 
twenty  thousand  dollars,  until  the  debts  are  paid."     29th  May,  1856. 

[Signed]  "P.  H.  Morgan,  Judge." 

It  is  objected  that  this  certificate  does  not  show  that  the  Judge  had  proper 
parties  before  him  in  order  to  appoint  a  receiver ;  that  the  plaintiff  should  have 
produced  the  whole  of  the  record  to  show,  not  only  that  the  Succession  of  J. 
H.  Palmer  was  represented,  but  that  the  surviving  partner  was  also  a  party  to 
the  proceeding." 

There  is  force  in  the  objection  under  the  ordinary  rules  of  evidence.  But 
we  think  that  to  require  the  receiver  to  produce  in  every  suit  he  may  be  re- 
quired to  bring  a  transcript  of  all  of  the  proceedings  in  the  suit  in  which  he 
has  received  his  appointment  would,  in  a  great  measure,  deprive  the  parties  of 
the  benefit  of  his  appointment,  and  unnecessarily  increase  the  cost  of  every  suit 
brought  by  the  receiver.  "We  think  that  the  certified  copy  of  the  entry  alone 
making  the  appointment  ought  to  be  deemed  prima  faci^  proof  that  the  court 
had  the  proper  parties  before  it  when  the  appointment  was  made,  leaving  the 
opposite  party  to  rebut  the  presumption. 
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The  receiver  is  but  the  agent  of  the  parties,  having  the  legal  right  to  sue. 
The  executor  of  Joseph  H.  Palmer^  deceased,  and  James  H,  Massey  might  have     Lmuiionr. 
united  in  a  power  of  attorney  and  appointed  Helme  their  agent  to  institute  the 
suit  on  their  behalf  in  his  own  name.     Eggleston  v.  Colfax,  4  N.  S.,  481 ;  5  N. 
S.,  40 ;  4  Rob.,  621 ;  5  Rob.,  478. 

What  the  parties  might  do  by  a  power  of  attorney,  the  court  may,  when 
their  interests  require  and  the  parties  are  properly  before  the  court,  order  to  be 
done.  Such  decree  unappealcd  from  acting  upon  the  parties  before  the  court, 
cannot  have  less  binding  force  than  the  voluntary  act  of  the  parties  themselves. 
The  court  exerts  a  similar  power  in  the  appointment  of  a  curator  of  an  absentee. 
C.  C.  50.  The  court  then  had  power  to  appoint  a  receiver  notwithstanding  the 
death  of  J.  H.  Palmer,  and  the  appointment  of  an  executor,  and  such  decree 
was  a  sufficient  authority  to  the  receiver  to  institute  this  action,  and  the  judg- 
ment in  favor  of  the  receiver  will  be  a  sufficient  protection  to  the  defendant 
4  Rob.  521 ;  2  An.  90. 

On  the  merits,  no  argument  has  been  urged  why  judgment  should  not  be 
rendered  in  favor  of  the  plaintiff,  who  appears  to  have  made  out  his  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  said  George  W, 
Helme^  in  his  said  capacity  of  receiver,  do  have  and  recover  judgment  against 
the  defendant,  Joseph  Littlejohn,  for  the  sum  of  five  hundred  and  ninety -three 
dollars  and  forty  cents,  with  five  per  cent,  interest  thereon  per  annun  from 
the  25 th  day  of  February,  1856,  until  paid,  and  that  the  defendant  pay  the 
costs  in  both  courts. 


James  B.  Smith  v.  A.  R.  Brown,  Tutor. 

MoraUon  wfll  not  be  prefumed.  **It  am  only  be  eiteblisbed  by  an  express  declaration  to  that 
efieet  bj  the  creditor  or  bj  acts  which  are  tantamount  to  such  a  declaration."    C.  C.  2188. 

When  the  tutor  gave  his  individual  notes  for  the  amount  of  an  account  rendered  by  an  attorney-at- 
law  for  professional  serrices  In  suits  In  which  the  interests  of  Uie  minor  were  inrolyed,  hdd :  that 
H  was  not  a  noration  of  the  debt. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
Fuqua  A  Kilboum^  for  plaintiff.     Bowman  <&  Delee,  for  defendant  and 
appellant 

Lea,  J.  The  defendant  is-  appellant  from  a  judgment  rendered  against  him 
as  tutor  of  his  minor  child,  William  R,  Brown^  upon  a  claim  for  professional 
services  rendered  by  the  plaintiff  as  an  attomey-at-law  in  two  suits  in  which 
the  interests  of  the  minor  were  involved.  The  basis  of  the  suit  is  an  open  ac- 
count in  which  the  claim  for  services  is  set  forth.  The  defence  rests  upon  the 
pleas  of  novation  and  prescription. 

We  consider  the  plea  of  prescription  untenable,  as  it  is  shown  that  the  cor- 
rectness of  the  demand  has  been  acknowledged  by  the  tutor  within  the  last 
two  years,  and  the  only  proof  of  the  alleged  novation  of  the  debt  consists  in 
the  fiict  that  the  tutor  gave  his  individual  r.'^tf  p  f-r  the  amount. 

This  would  not  amount  in  law  to  a  novation.  Novation  will  not  be  presumed. 
"It  can  only  be  established  by  express  declaration  to  that  effect  by  the  creditor. 
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Smn         or  by  acts  which  are  tantamount  to  such  a  declaration/'     C.  C.  2188.     In  the 

V, 

Bbowk.  case  at  bar,  had  the  note  of  a  third  party  been  given  to  the  plaintiff  we  should 
not,  under  the  circumstances  of  the  case,  have  been  justified  in  drawing  the 
conclusion  that  a  novation  was  intended. 

We  have  considered  this  case  as  it  has  been  presented  in  the  pleadings  and 
arguments  of  counsel,  and  do  not  wish  to  be  considered  as  expressing  any 
opinion  with  reference  to  the  regularity  of  the  proceedings  in  other  respects. 
Judgment  affirmed. 


E.  H.  RoQDEST  &  Co.  V.  Sr^AMER  B.  £.  Clarke  et  el. 

The  writ  of  provisional  seizure  caanot  be  sued  out  without  ft  bond  beinx  glren  by  the  plaintlfti  ex- 
cept In  the  cases  expressly  eaumerated  la  the  Code  of  Practice. 

The  furnishers  of  proyisions  to  the  boat's  crew  are  not  furnishers  of  "  materials  "  In  the  sense  of 
Art.  S85,  No.  8,  of  the  Code  of  Practice. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J, 
Darant  &  Hornor,  for  plaintiffs  and  appellants.     Charles  B,  Singleton^ 
for  defendants. 

Spofford,  J.  The  writ  of  provisional  seizure  which  issues  without  a  bond 
by  the  plaintiff  who  resorts  to  it  is  restricted  to  the  cases  enumerated  in  the 
Code  of  Practice  under  that  head.     Smith  v.  Smithy  2  An.  447. 

The  plaintiffs,  who  have  furnished  provisions  to  the  boat's  crew,  are  not  fur- 
nishers of  *^ materials'^  in  the  sense  of  the  Article  285,  No.  3,  of  the  Code  of 
Practice. 

The  Distrlst  Judge,  therefore,  did  not  err  in  setting  aside  the  provisional 
seizure. 

Nor  do  we  think  he  erred,  as  contested  by  the  appellants,  in  limiting  the 
privilege  claimed  by  the  plaintiffs  to  the  term  of  sixty  days  next  preceding  the 
seizure.  It  is  true  the  term  was  established  for  the  protection  of  third  persons 
dealing  with  the  owners  of  vessels,  but  if  the  privilege  runs  out  in  that  time, 
as  has  been  repeatedly  held,  the  courts  cannot  extend  the  time.  We  see  no 
practical  benefit  to  result  from  holding  that  the  privilege  lasts  and  must  be  en- 
forced until  some  third  person  pleads  its  peremption ;  if  the  owners  are  solvent 
the  creditor  can  secure  payment  without  a  privilege ;  if  not,  some  third  person 
must  be  prejudiced  by  a  prolongation  of  the  term  for  which  the  privilege  sub- 
sists. 

The  money  demand  of  the  plaintiflfe  is  not  prescribed,  as  urged  by  the  defen- 
dants and  appellees.  The  Judge  properly  inferred  an  interruption  of  prescrip- 
tion from  the  facts  in  evidence. 

Judgment  affirmed. 
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Ferdinand  H.  Fink  et  al.  v.  Executor  or  J.  D.  Fink. 

The  wOl  of  the  testator  J<^n  D.  Fink,  of  New  Orleans,  contained  the  following  clause : 

"  That  after  fhepaymeiU  o/myjtui  debts  and  the  legaeUt  menUaned  herein  above  mentioned,  thai 

iheprooeedM  o/theteholeo/my  etUUe,  property,  righln^  effitcta  and  credits  be  applied  to  the  erec- 

Hon  and  maintenance  and  support  qf  a  suitable  asylum  in  this  city,  to  be  vsed  solely  as  an 

asylum  Jbr  protestant  toidows  and  orphans,  to  be  called  Finfs  Asylum :  and  I  do  hereby 

authorise  myJHend  Diederioh  BvUerdieck,  after  my  decease,  to  name  and  appoint  three 

worthy  and  responsible  persons  as  trustees  to  carry  out  my  said  intentions  respecting  the  c^re- 

said  asyhmi." 
It  was  held  that  the  widows  and  orphans  for  whom  it  was  Intended  the  txiUding  to  be  erected  should 

be  a  reAige  and  a  home,  were  the  objects  of  the  testator's  bounty. 
The  clause  in  the  will  in  reference  to  the  appointment  of  trustees,  is  to  be  construed  as  a  delegation 

bj  the  testator  to  a  third  person  of  the  choioe  of  administrators  of  a  portion  of  the  estate,  and  this 

danse  is  a  mere  nullity,  and  is  to  k>e  considered  as  not  written.    G.  C.  150&,  1566. 
The  words  "  Protestant  widows  and  orphans"  used  in  the  will,  taken  in  connection  with  other  words, 

indicate  with  certointy  the  meaning  to  have  been  "  Protestant  widows  and  orphans  in  the  city  of 

New  Orleans." 
The  general  form  of  expression  used  by  the  testator,  as  to  the  ot^ects  of  his  benevolence,  Is  sanctioned 

by  the  Article  1586  of  the  Clyil  Gode,  which  sanctions  a  donation  to  the  poor  <if  a  community, 

and  the  word  community  in  this  Article  means  a  municipal  corporation. 
The  quallfleation  "  Protestant"  of  the  nouns-substantive  widows  and  orphans,  is  not  so  rague  as  to 

vitiate  the  bequest.    It  will  be  for  the  administrators  of  this  charity  to  determine  what  widows  and 

what  orphans  come  under  the  denomination  of  "  Protestant." 
The  Article  1686  of  the  Gode,  which  provides  that  donations  made  for  the  benefit  of  the  poor  of  a 

CfHnmunity  shall  be  accepted  by  the  administrators  of  such  community,  although  found  under  the 

head  of  donations  itUerviw>s  is  applicable  to  donations  mortis  causa. 
The  corporation  formed  by  the  title  of  the  Flnlc  Asylum  since  the  death  of  the  testator  is  without 

interest. 
The  charity  created  by  the  testator's  will  is  legally  to  be  administered  only  by  the  city  corporation 
of  New  Orleans. 

APPEAL  from  the  Second  District  Court  of  New  Orieang,  Morgan^  J. 
Preavx  &  Derbes,  for  plaintifT: 
The  will  itself  shows  that  the  heir  was  not  in  existence  at  the  time  of  the 
death  of  the  testator.  The  testator  says  '*  It  is  my  wish  and  desire,  and  I  do 
hereby  declare  the  same  to  be  my  will,  that  after  the  payment  of  my  just 
debts,  and  the  several  legacies  herein  above  mentioned,  that  the  proceeds  of 
the  whole  of  my  estate,  property,  rights,  effects  and  credits,  be  applied  to  the 
erection  and  maintenance  and  support  of  a  suitable  asylum  in  this  city,  to  be 
used  solely  as  an  asylum  foe  Protestant  widows  and  orphans,  to  he  called 
"  Finite  A^ylum:^^  and  I  do  hereby  request  and  authorize  my  friend^  Diederick 
Bullerdicek,  after  my  decease^  to  name  and  ajtpoint  three  worthy  and  respon- 
sible persona  as  trustees,  to  carry  out  my  said  intentions  respecting  the  aforesaid 
atylum.'" 

We  have  copied  here  the  entire  dispositions  of  the  will  in  order  to  render 
its  discussion  more  sensible. 

The  words  **  to  be  applied  to  the  erectiorC^  show  clearly  that  the  instituted 
heir  was  not  yet  in  existence  at  the  time  of  the  drawing  of  the  instrument,  and 
that  the  institution  was  made  in  favor  of  a  body,  whose  creation  was  contem- 
plated by  the  testator  to  take  effect  only  after  his  death.  Therefore  upon  the 
first  proposition  there  can  be  no  difficulty,  so  far  as  the  question  of  the  existence 
of  the  heir  at  the  time  of  the  death  of  the  testator  is  concerned. 

Then,  in  order  to  inherit,  one  of  the  essential  conditions  is,  to  be  in  existence 
at  Uie  time  ef  the  death  of  the  testator,  and  this  essential  condition  of  the  law 
is  mif»ing  in  the  institution. 

The  Art  1469  C.  C.  saith :  "  In  order  to  be  capable  of  receiving  by  last  will, 
it  suffices  to  be  conceived  at  the  time  of  the  decease." 

ToulKw,  voL  6,  p.  100,  No.  92,  says: 

'^  Pour  recevoir  ,  mime  sous  condition,  il  faut  exister ;  on  ne  saurait  donner 
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'w*  k  celui  qui  n'eat  pas  in  renim  natnra^  si  ce  n'est  dans  le  cas  des  substitutions 

fSk.  autorisees  par  les  Art.  1048  et  1049,  qui  pcrmettent  de  donner  k  Tun  de  ses 

enfants,  ou  bien  a  Tun  de  ses  fr^res  ou  sceurs,  k  la  charge  au  donataire  de  ren- 
dre  k  ses  enfans  n6s  ou  d  naitre.  Hors,  ces  deux  cas  est  celui  de  l*art. 
1082,  dont  n4>us  parlerom  au  chap,  8.  Il  faut  exister  pour  recevoir,  mbme 
sous  condition." 

The  8th  chap,  of  the  work  of  Toullier,  treats  of  donations  by  marriage  con- 
tract. The  above  authority  is  surely  conclusive  on  the  subject,  and  we  can  say 
without  fear  of  being  contradicted,  that  the  author  may  have  equals  among 
some  few  of  the  commentators  of  the  Napoleon  Code,  but  surely  he  has  no  su- 
perior. 

Our  laws  have  shown  all  kinds  of  liberality  in  requiring  only  that  the  heir 
be  conceived  at  the  time  of  the  death  of  the  testator,  in  order  to  enable  him  to 
inherit  It  seems  that  the  courts  ought  to  take  care  not  to  give  more  extension 
to  the  laws  than  the  liberality  of  the  legislator  has  given  to  it 

The  requisites  of  the  Roman  law  were  more  severe.  See  L.  49,  §  1,  de  here- 
dihus.     L,  1,  D.  de  reguld  Cat  on  id. 

See  Merlin  Rep.  verbo  Institution  d'Heritier,  Sec.  VI,  No.  V. 

There  is  one  fact  upon  which  we  desire  to  call  your  honor's  attention.  In 
Finh's  will,  the  asylum  is  not  instituted,  for  the  reason  that  its  creation  must 
take  place  by  an  act  which  will  happen  after  the  death  of  the  testator,  there- 
fore, at  the  moment  of  the  decease  of  the  testator,  we  find  no  conceived  heir, 
(or  no  heir  in  existence  so  far  as  it  relates  to  corporation.) 

The  language  of  the  Art  418,  C.  C,  is  clear:  "Corporations,  for  certain 
purposes,  are  considered  as  natural  persons,  and,  therefore,  in  the  transaction 
of  their  business,  subject  to  the  same  rules  as  those  which  govern  natural 
persons." 

The  authors  of  the  C.  C,  in  Art  424,  in  specifying  the  capacity  of  corpora- 
tions, say :  That  they  **  are  substituted  to  persons ;"  they  may  possess  property, 
receive  by  way  of  donations  and  legacy,  also  by  way  of  testament  But  the 
Art.  424  C.  C,  leaves  no  room  for  a  doubt,  that  in  order  to  be  capable  of  re- 
ceiving, they  must  be  first  created  before  the  liberality,  or  the  institution  is 
made  in  their  favor. 

•  In  Art  1536,  C.  C,  in  which  the  legislator  speaks  of  donations  made  for  the 
benefit  of  an  hospital,  his  language  is  not  ambiguous ;  he  speaks  of  a  body  in 
existence  at  the  time  of  the  act  of  donation.  Again,  in  Art.  1474,  in  speaking 
of  the  dispositions  which  the  law  authorizes  a  father  to  make  in  favor  of  his 
natural  children,  the  Legislature  contemplates  institutions  made  in  favor  of  an 
heir  conceived.  In  all  its  dispositions  in  relation  to  corporations,  the  Code 
says  no  where,  that  the  dispositions  of  Art  1469  C.  C,  are  not  applicable  to 
corporations ;  on  the  contrary,  the  language  of  the  legislator  places  them  on 
an  equal  footing  with  natural  persons.  Therefore,  the  inflexible  rule  of  Art 
1469  C.  C,  is  as  well  applicable  to  them  as  to  natural  persons  ;  they  must  be 
conceived  at  the  time  of  the  decease  of  the  testator. 

Therefore,  the  pretended  Fink's  Asylum,  being  not  in  such  a  situation  can- 
not inherit 

The  Art  1469,  C.  C,  requires  that  in  order  to  be  able  to  inherit,  the  heir 
must  be  conceived  at  the  time  of  the  death  of  the  testator,  which  means  that 
he  must  have  at  any  rate,  a  gestative  existence  in  the  womb  of  his  mother.  IS 
he  is  not  in  such  a  condition,  the  institution  cannot  inure  to  him. 

Then,  in  supposing  that  instead  of  instituting  the  pretended  asylum  as  his 
universal  legatee,  Fink  had  said  that  the  executor  would  have  to  appoint  three 
trustees,  for  the  purpose  of  selecting  an  infant  boi^n  at  the  time  of  the  appoint- 
ment of  said  trustees,  and  to  give  to  him  as  christian  name  that  of  Fink^  and 
that  the  infant  thus  selected  and  named,  would  be  the  universal  legatee  of  the 
testator.     Could  such  a  disposition  be  maintained  by  any  tribunal  ? 

Then,  is  it  not  the  same  disposition,  so  fiur  as  the  pretended  asylum  is  con- 
cerned ?  It  suffices  to  read  the  institution  contained  in  the  will,  in  order  to  say 
yes. 

Then,  as  we  have  demonstrated  in  treating  the  second  proposition  so  fiur  as 
the  right  of  heirship  is  concerned,  corporations,  in  the  limits  of  their  attributes, 
are  placed  on  an  equal  footing  vnth  natural  persons ;  it  follows  from  this,  that 
such  a  disposition  elapsing  to  a  natural  person,  ought  to  elapse  to  the  pretended 
asylum. 
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It  is  too  often  forgotten,  that  the  legislator,  in  his  acts,  intends  only  to  give  Fm 
help  to  laudable  disinterested  charitable  purposes,  but  that  his  intention  has  -J* 
never  been  to  furnish  relief  for  vanity  and  unreasonable  self  respect 

If  a  citizen  is  animated  by  the  pure  desire  of  endowing  charitable  institutions, 
the  laws  of  Louisiana  afford  to  him  ample  means  for  carrying  into  effect  his 
good  will,  but  if  he  only  intends  to  satisfy  his  vanity,  and  so  sacrifice  his  legiti- 
mate relations,  the  legislator  has  refused  to  him  such  an  authority,  because  in 
all  civilized  society,  family  ties  are  as  much  necessary  and  holy  for  the  support 
of  the  government,  as  charity.     17  L.  R,  46 ;  18  L,  R.  246. 

The  testator  says,  that  it  is  his  wish  and  desire,  that  after  his  death  the  re- 
mainder of  his  property  be  applied  to  the  erection  of  an  asylvm  to  be  called 
Fink^H  Atylum^  and  he  charges  his  executor  to  appoint  and  name  three  worthy 
and  rcispomible  persons  as  trustees^  to  carry  out  his  intentions. 

Let  us  suppose  that  the  testator  is  still  alive,  in  making  such  a  disposition 
by  way  of  a  donation  Inter  vivos  without  the  grant  of  the  sovereign,  would  he 
have  been  divested  of  his  title  of  property  ?  And  could  it  make  this  corporation 
pretend  to  any  legal  existence  as  a  corporation  ?  Surely  no.  Because  no  cor- 
poration can  be  established,  except  by  a  positive  grant  on  the  part  of  the 
sovereign. 

But  Fink  is  dead.  Does  that  change  the  position  ?  Surely  no,  because 
in  his  power  of  disposing  by  testament,  he  was  bound  to  act  agreeably  to  the 
laws  of  the  country.     See  C.  C,  Art  1505. 

The  Art  423  C.  C,  requires  the  authority  of  the  Legislature  to  establish  a 
corporation,  and  if  Fink  had  been  alive  he  could  not  have  established  said  pre- 
tended corporation.  He  could  not  even  have  established  it  alone  in  recurring 
to  the  general  laws  in  matters  of  corporations.     (See  Acts  of  1855,  185.) 

But  it  may  be  said,  that  the  title  is  vested  in  an  intellectual  body,  because 
the  testator,  in  his  will,  had  the  idea  of  the  creation  of  the  body.  But  the  an- 
swer to  that  odjection  is  very  simple.  The  instituted  heir,  in  the  language  of 
Art  1469  C.  C,  must  be  conceived  or  in  existence,  so  far  as  it  applies  to  cor- 
porations, that  is  to  say,  to  have  a  gestative  existence,  and  that  pretended  asylum 
had  not  even,  at  the  time  of  the  death  of  the  testator,  that  existence.  It  is  only 
the  trustees  who  took  upon  themselves  to  create  it 

Therefore,  no  intellectual  body  was  vested,  at  the  time  of  the  death  of  Fink^ 
with  the  right  to  inherit  his  property. 

The  executor  and  the  trustees  are  not  instituted  heirs  by  the  terms  of  the 
will,  and  no  natural  persons  or  corporations  remain  vested,  by  the  will,  of  the 
right  of  heirship. 

Consequently,  there  is  no  person  vested  with  the  right  of  heirship,  and  the 
testator  must  be  considered  as  having  died  al  intestat  so  far  as  the  disposition 
of  his  will  is  concerned. 

Beyond  a  doubt,  Fink^  in  his  will,  has  made  no  legal  disposition,  so  far  as 
the  pretended  asylum  is  concerned.     C.  C.  1566. 

But  if  any  disposition  can  be  found  in  said  instrument  by  meticulous  minds, 
it  is  null  and  void,  because  it  cannot  be  ranked  under  any  shape,  except  under 
that  oftkjidei  commissa. 

Bullerdieck  is  appointed  by  virtue  of  the  will,  not  the  heir,  but  only  the 
testamentary  executor  of  the  deceased. 

The  Art  1651  C.  C,  says:  **  That  the  execution  of  the  dispositions  contained 
in  testaments,  is  usually  confided  by  the  testator  to  one  or  more  testamentary 
executors." 

Then  your  honors  perceive  that  the  duty  of  a  testamentary  executor  is  con- 
fined by  law  to  a  mere  power  of  execution,  and  that  the  testator  has  no  authority 
by  virtue  of  the  law  to  entrust  said  executor  with  the  power  of  creating  the  heir. 
The  will  and  the  institution,  the  heir  and  the  capacity  of  the  heir  to  inherit  at 
the  time  of  the  death  of  the  testator,  must  be  accomplished  facts  at  the  time  of 
the  death  of  the  testator ;  and  the  executor  has  no  other  power  than  to  execute 
the  legal  dispositions  contained  in  the  will. 

Are  these  requisites  to  be  found  in  the  will  of  Fink  f  No,  the  executor  has 
to  appoint  and  name  three  worthy  and  respo7isihle  persons  as  trvstees,  to  carry 
oiT  the  intentions  of  the  testator  respecting  the  asylum.  Is  that  a  mere  act  of 
execution  on  the  part  of  the  executor.  Is  it  not,  on  the  contrary,  a  right  of 
constitution  ?  And  can  the  executor  constitute  any  portion  of  the  will  which 
he  is  charged  to  execute  ? 
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FuiK  These  are  questions  for  your  honors  to  decide,  and  they  are  so  simple  that  it 

FwK.         seems  to  us  thej''  offer  no  difficulty  and  that  the  court  will  pronounce  that  such 
a  disposition  is  not  warranted  by  the  law  of  Louisiana. 

But  by  the  will,  the  testamentary  executor  is  vested  with  the  seizin  of  the 
succession  of  tfie  testator  and  also  with  the  right  of  appointing  the  trustees, 
and  to  return  to  them  the  liberality  for  the  purpose  of  carrying  into  effect  the 
intehtions  of  the  testator,  as  long  as  the  trustees  are  not  appointed,  the  assets 
of  the  succession  remain  in  the  hands  of  the  executor.  The  appointment  of 
the  trustees  is  entirely  left  to  his  own  discretion,  no  specific  time  is  pointed  out 
in  the  will  for  their  appointment,  it  must  only  take  place  "  after  the  deaifC^  of 
the  testator.  It  is  only  when  they  are  appointed  that  they  receive  from  the 
'  executor  the  liberality.  Is  not  such  a  testamentary  disposition,  coming  exactly 
under  the  prohibition  contained  in  Art.  1507  C.  C.  ?     We  think  so. 

The  language  of  the  Art.  15u7  C.  C.  is  clear,  '*  Substitution  and  fidei  com- 
missa  are  and  remain  prohibited." 

Is  not  an  act  committed  to  the  faith  of  the  executor  by  the  testator,  to  take 
possession  of  his  succession  by  virtue  of  the  Feizin,  to  appoint  the  trustees  and. 
to  return  the  assets  of  the  succession  to  said  trustees,  t^Julei  commiissum  f 

Under  the  old  system,  in  order  to  establish  a  corporation,  the  action  of  the 
Legislature  was  required.  (C.  C,  Arts.  418  and  423).  But  since  the  adoption 
of  the  Constitution  of  1812,  the  Constitutions  of  1845  and  1852  hate  been 
adopted.  New  laws  have  been  established,  and  a  general  law  has  been  adopted 
agreeably  to  the  provisions  of  these  two  last  instruments.  These  laws  are  two 
in  number,  and  may  be  found  on  pages  182  and  185  of  the  Acts  of  1855. 

The  corporation,  of  the  kind  of  those  similar  to  that  concerned  in  this  con- 
troversy, is  one  of  those  for  which  "  An  Act  entitled  an  Act  for  the  organiza- 
tion of  corporations  for  literary,  scientific,  religious  and  charitable  purposes," 
(see  page  185  of  the  Acts  of  1855,)  has  provided 

The  first  section  of  the  Act  requires  seven  persons  in  number,  in  order  to  be 
able  to  create  said  corporation.  Without  that  number  such  a  corporation  can- 
not be  created. 

The  will  of  Fink  requires  only  the  appointment  of  three  trustees,  which  fact 
shows  clearly  that  his  intention  was  not  to  authorize  his  executor  to  seek  for  a 
remedy  in  that  law,  or  that  he  has  ever  contemplated  the  creation  of  a  corpora- 
tion to  carry  out  his  intent i4)n^. 

The  language  of  that  first  section  shows  clearly  that  the  intention  of  the 
legislator  is,  that  these  seven  persons  will  form  the  corporation  with  a  fund  of 
their  own,  and  not  with  the  fund  of  a  succession,  after  the  death  of  a  testator, 
and  without  the  intervention  of  the  Legislature,  and  against  its  will,  for  your 
honors  ought  not  to  forget  that  an  application  was  made  to  the  Legislature  of 
this  State  by  the  executor  for  the  incorporation  of  the  pretended  asylum,  and 
that  that  body  has  disregarded  the  application. 

Ihirant  &  Hornor^  for  Executor: 

The  testator's  intentions  are  so  abundantly  clear,  that  one  lays  himself  open 
to  the  charge  of  affectation  in  seeming  not  to  see  them.  The  language  of  the 
will  is,  "  that  the  proceeds  of  his  whole  estate,  &c.,  should  be  applied  to  the 
erection,  maintenance  and  support  of  a  suitable  asylum  in  New  Orleans,  to  be 
used  solely  as  an  asylum  for  Protestant  widows  and  orphans  ;"  and  it  would  be 
difficult  to  conceive,  as  far  as  the  intention  goes,  what  language  he  could  have 
adopted  to  express  his  wish  more  intelligibly,  to  provide,  to  the  extent  of  his 
means,  for  the  wants  of  a  certain  class  of  widows  and  orphan.s. 

But  however  plainly  his  desire  may  be  expressed  as  to  its  essence,  the  lega- 
cy is  still  null,  say  the  heirs,  from  the  omission  of  the  testator  to  provide  for 
the  manner  in  which  his  intention  shall  be  carried  into  effect. 

This  objection  presents  two  distinct  questions  for  solution : 

Firstly — Is  it  necessary  to  the  validity  of  a  bequest  for  charitable  purposes, 
that  the  testator  should  specify  the  means  by  which  his  design  is  to  be  carried 
out  ?  And  does  the  omission  to  do  so,  moreover,  taint  the  bequ&st  with  nul- 
lity ? 

The  authorities  already  quoted  will  suffice  to  show  that  the  question  must 
be  answered  negatively. 

Under  the  jurisprudence  of  Rome,  after  the  introduction  of  Christianity, 
provision  was  made  by  law  for  carrying  out  the  bequests  of  pious  persons  in 
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favor  of  God,  the  Saviour,  the  saints,  the  poor  and  the  fatherless.     See  Novell  rm 

Just  czzzi,  chap,  ix,  *'si  quis  in  nomine  magni  Dei,  et  salvatori  nostri,"  &c. ;  f*"^ 
and  chap,  x,  quoted  above.  And  under  this  legislation  it  was,  of  course,  un- 
necessary for  the  testator  to  point  out  the  mode  in  which  his  beneficence  should 
be  carried  out,  which,  from  ignorance,  he  might  be  unable  to  do ;  for  the  law 
stepped  in,  by  these  general  provisions,  to  supply  those  means  which,  in  the 
absence  of  general  arrangements,  might  always  have  been  afforded  by  special 
legislation. 

See  Domat,  liv.  iv,  tit  ii,  sec  vi,  §4,  ^*  si  un  legs  pieuz  n*avait  pas  de  destina- 
tion," Ac 

The  case  is  the  same  in  France,  and  the  same  general  provision  is  made  in 
Art  910  of  the  Code  Napoleon. 

The  legislation  and  jurisprudence  of  England  was  placed  upon  the  same 
footing  by  the  statute  of  48  Elizabeth,  chap.  4 :  ^*  That  the  commissioners  ap- 

gointed  by  the  Lord  Chancellor  shall  inquire,  &c.,  as  to  the  lands,  &c.,  given 
y  well  disposed  people,  &c." 

And  under  this  statute,  a  bequest  to  charity  in  general  whether  to  be  exe- 
cuted by  trustees  selected  by  the  testator  himself  or  bv  the  king  as  parem 
jMitruB^  will  be  sustained  for  the  purposes  mentioned  in  the  statute  or  embraced 
by  its  equity.  See  the  remarks  of  Lord  Eldon,  in  Morriee  v.  The  Bishop  of 
Durham,  10  Vesey,  541. 

In  Massachusetts,  a  legacy  to  7!  S,  P.  and  i?,  in  trust  for  the  cause  of  Christ, 
for  the  benefit  and  promotion  of  true  evangelical  piety  and  religion,  was  main- 
tained.    See  Going  v.  Emery ^  16  Pickering,  107. 

Our  own  Code,  Art  1536,  savs:  ''Donations  made  for  the  benefit  of  an  hos- 
pital, of  the  poor  of  a  community,  or  of  establishments  of  public  utility,  shall 
bo  accepted  by  the  administrator  of  such  communities  or  establishments." 

Under  this,  should  one  make  a  donation  to  the  poor  of  New  Orleans,  would 
the  donation  be  void  because  he  had  not  specified  the  mode  and  manner  in 
which  the  poor  are  to  receive  the  benefit  of  his  bounty  ?  It  would  not,  unless 
we  entirely  disregard  the  Article. 

So  when,  formerly,  Joseph  Claude  Mary^  once  a  resident  of  this  city,  died 
in  France,  leaving  $5,000  to  the  orphans  of  the  First  Municipality,  the  sum 
was  ordered  by  this  court  to  be  paid  to  the  First  Municipality  "council,  the 
court  saying:  "  It  appears  to  us  that  the  city  council  of  the  First  Municipality 
will  be  competent  to  claim  and  receive  the  legacy,  and  regulate  its  distribution 
among  the  intended  objects  of  the  testator's  munificence  to  be  found  within  the 
limits  of  the  First  Municipality." 

Here  was  the  strongest  possible  case  against  the  petitioners*  objection  now 
urged.  The  testator  said  not  one  word,  nor  made  the  most  distant  allusion  to 
the  mode  and  manner  in  which  he  desired  his  intention  with  regard  to  the  or« 
phans  should  be  carried  into  effect  He  simply  said,  I  give  five  thousand  dol- 
lars "aewj  orphelins  de  la  Premiere  Municipalite' — nothing  more.  The  bequest 
was  held  valid,  and  every  principle  of  the  law  of  charitable  uses  will  sustain 
the  decision  of  the  court 

And  so,  it  now  stands  proved,  from  authority  and  reason,  that  the  validity  of 
a  charitable  bequest  does  not  depend  upon  an  indication  by  the  benefactor  of 
the  manner  and  mode  in  which  his  bounty  is  to  reach  the  beneficiaries.  See 
Suceesition  of  May,  2  Rob.  438. 

Under  the  system  of  the  Pandects,  so  little  was  it  necessary  for  the  testa- 
tor to  specify  the  mode  and  manner  in  which  he  desired  his  benevolent  inten- 
tions to  be  carried  out,  that  even  when  he  had  specified  them,  and  they  were 
found  to  be  unlawful  or  otherwise  impossible,  some  other  mode  was  devised  for 
their  fiilfilment,  that  the  charity  might  not  entirely  fail.  See  Digest  lib.  xxxiii, 
tit  ii,  p.  16 — "  Legatum  civitati  relictum  est,  ut  ftc,"  &c. 

And  we  say,  secondly,  in  the  will  now  before  the  court,  has  the  testator 
really  made  the  omission  which  is  here  insisted  upon  by  the  petitioners  as  a 
ground  of  nullity  P 

Two  principles  of  great  simplicity  govern  the  construction  of  written  instru- 
ments of  this  character.  They  have  been  handed  down  to  us  from  the  earliest 
records  of  human  reason. 

That  the  words  employed  shall  be  interpreted  according  to  the  meaning  of 
the  testator :  *' conditionem  verba,  quae  tcstamento  prescribuntur,"  &c  Digest, 
lib.  XXXV,  tit  1,  p.  101,  sec  2.  See  Succession  of  Franklin,  7  An.  416;  4 
Kent  585.     And  that  the  interpretation  should  be  more  large  and  liberal  than 
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in  contracts.  "  In  testamentis  plenius  voluntates  testatium  interpretantur." 
Digest,  lib.  1,  tit  17,  sec.  2. 

Looking  at  the  clause  under  consideration,  with  these  principles  to  guide  us, 
we  find  that  the  intention  of  the  testator  was  to  devote  the  proceeds  of  the  re- 
sidue of  his  estate  to  the  establishment  of  an  asylum ;  and  when  he  said  that 
it  was  to  be  an  asylum  suitable  for  protestant  widows  and  orphans,  what  must 
he  clearly  be  understood  to  have  had  in  his  mind  ?  Those  who  seek  the  nulli- 
ty of  the  will,  say  he  must  be  understood  as  meaning  nothing  more  than  that 
an  edifice  should  be  built,  to  be  called  Fink^s  Asylum,  and  that  his  desires  went 
no  further  than  this.  He  only  wanted,  says  the  heirs,  that  the  building  should 
stand  as  a  monument  of  his  name  and  fame,  but  had  no  idea  that  the  arrange- 
ments should  be  effected  that  would  make  it  useful  to  the  beneficiaries. 

Such  a  construction  shocks  all  plausibility  and  common  sense,  neither  of 
which  will  tolerate  the  idea  that  a  man  entertains  the  design  of  making  an  asy- 
lum suitable  for  widows  and  orphans,  without  any  one  to  manage  the  fund  that 
was  to  support  them. 

The  testator  wishes  an  asylum  to  be  *^  erected,  maintained  and  supported**  in 
New  Orleans ;  the  word  **  erected''  is  sufficient  for  the  building,  but  it  is  also 
to  be  maintained  and  supported ;  and  as  this  could  only  be  done  by  the  expen- 
diture of  the  proceeds  of  the  property  he  left  for  the  purpose,  and  by  the  aid 
of  persons  to  direct  and  manage  its  affairs,  in  general  and  detail,  we  are  bound 
by  the  well-known  rules  of  interpretation,  to  declare  that  the  testator  desired 
and  meant  that  to  be  done  which  was  necessary  to  carry  his  intentions  into  ef- 
fect, which  is,  therefore,  just  as  much  a  part  of  his  will  then  as  if  written  in  it 

Desiring  to  erect,  support  and  maintain  an  asylum  in  New  Orleans,  and  he  a 
resident  of  that  city,  we  are  not  stretching  a  point  when  we  say,  there  being 
already  in  existence  there  a  number  of  asylums,  all  provided  with  presidents, 
boards  of  managers,  matrons,  nurses,  watchmen,  cooks,  attendants,  and  all  the 
staff  of  employees  necessary  to  carry  them  on,  he  must  be  presumed  to  have 
desired  an  asylum  under  the  same  management  as  these,  or  he  would  have  ex- 
pressly pointed  out  in  what  respects  he  wished  his  to  differ  from  the  others. 

As  he  says  he  wishes  a  **  suitable  asylum,"  i.  e.  an  asylum  suitable  for  widows 
and  orphans,  it  may  well  be  asked,  in  what  way  an  asylum  could  be  suitable 
for  widows  and  orphans,  without  the  corps  of  managers  and  officers  by  which 
all  asylums  are  managed. 

But,  it  will  be  said,  that  to  attain  the  end  of  the  testator,  an  incorporated 
company  must  be  established,  and  that  he  has  given  no  direction  in  his  will  to 
that  effect  It  may  be  the  testator  did  not  know  that  an  incorporation  was 
necessary.  He  may  or  he  may  not  have  known  it  If  he  knew  it  was  ne- 
cessary, he  certainly  desired  it,  for  he  is  legally  presumed  to  have  desired  every- 
thing necessary  to  carry  out  his  intent ;  and  if  he  did  not  know  it,  and  it  is 
still  necessary,  then  he  is  presumed  just  as  much,  in  a  legal  point  of  view,  to 
have  desired  it  In  either  case  the  same  result  is  attained.  Every  man  is  pre- 
sumed to  know  the  law.  And  his  having  had  in  view  at  the  time  the  various 
laws  of  this  State  in  regard  to  the  organization  of  bodies  politic  for  any  literar 
ry,  religious,  scientific  or  charituhU  purposes  (see  Acts  1847,  p.  151 ;  Acts 
1853,  p.  296 ;  Acts  1855,  p.  185)  becomes,  then,  a  matter  of  legal  presumption. 
Such  a  corporation  Fink  evidently  conceived ;  for  he  uses  a  term  which  is  a 
»p^i««  of  corporation — corporation  being  the  genus.  ^(jyZwm  means  "  an  in- 
stitution for  the  protection  or  relief  of  the  unfortunate ;  as  an  asylum  for  the 
poor,"  &c.  Webster's  Dictionary.  And  an  institution  "  is  an  organized  so- 
ciety, established  either  by  law  or  bv  the  authority  of  individuals,  for  promot- 
ing any  object,  public  or  social."     Webster's  Dictionary. 

We  hence  conclude  that  the  will  employs  an  expression  equivalent  precise- 
ly to  a  corporation  ;  and  there  is  no  necessity  of  supplying  any  words  to  say 
he  meant  a  corporation.  Indeed,  the  words  corporation  and  asylum  are  con- 
vertible terms :  and  either  may  be  used  in  the  will  without  impairing  the  in- 
tention of  the  testator. 

In  Milne's  case,  17  L..R.  46,  the  testator,  in  so  many  words,  directed  an  act 
of  incorporation  to  be  procured.  In  the  matter  before  the  court,  that  direc- 
tion is  a  matter  left  to  inference.  Was  the  will  in  the  former  case  pronounced 
good  because  the  testator  directed  an  act  of  incorporation  to  be  procured  ? 
Certainly  not,  for  his  direction  had  no  influence  in  the  matter ;  the  will  was 
pronounced  good  because  the  incorporation  was  necessary,  and  had  been  grant- 
ed by  the  Legislature.     And  in  the  present  case  the  act  of  incorporation  is 
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equally  necessarj,  and  may  be  granted  by  the  same  authority,  as  has  actually         '»■ 
been  done.  Fuk. 

Had  Milne  made'  a  bequest  to  the  poor  of  New  Orleans,  without  saying  they 
should  be  incorporated,  a  case  which  the  Supreme  Court  considered  in  their 
opinion,  (see  17  L.  R.  p.  46,)  this  omission  would  not  have  avoided  the  will, 
but  either  the  public  authorities  of  the  parish  would  have  been  competent  to 
receive  the  bequest,  or  the  General  Assembly,  as  parens  patricB^  would  have 
devised  means  for  carrying  the  beneficent  intention  of  the  testator  into  effect 
17  La.  55. 

Applying,  now,  the  true  principles  of  interpretation  to  this  residuary  clause, 
it  will  be  found  that  the  mode  and  manner  in  which  the  testator  designed  his 
intentions  to  be  carried  into  effect,  clearly  result  from  the  law  which  the  testa- 
tor is  presumed  to  have  had  in  his  mind,  and  whose  existence  rendered  more 
complete  expressions  on  his  part  entirely  unnecessary. 

The  petitioner's  further  object,  that  dispositions  such  as  are  contained  in  the 
clause  of  the  will,  are  in  opposition  to  the  policy  of  the  law ;  but  without  a 
more  specific  statement  of  the  objection,  it  is  scarcely  possible  to  give  it  an 
answer.  Bequests  for  charitable  uses  are  favored  by  every  known  system  of 
law,  and  have  been  cherished  by  the  legislation  of  successive  ages ;  our  Code 
sanctions  them  by  numerous  texts,  and  our  books  of  reports  are  filled  with 
their  approval ;  and  were  a  lawyer  called  upon  to  signalize  the  act  of  man 
most  highly  fiivored  by  law,  he  would  almost  involuntarily  turn  to  bequests  for 
charitable  purposes. 

And  the  petitioners  contend,  that  in  a  case  like  the  present  the  dispositions 
of  the  will  could  not  be  carried  into  effect  without  making  an  entire  new  will 
for  the  testator.     It  remains  to  be  seen  what  force  lies  in  this  objection. 

The  testator  has  expressed  his  desire,  in  terms  the  most  explicit,  that  the  . 
proceeds  of  the  bulk  of  his  estate  should  be  expended  in  erecting,  supporting 
and  maintaining  an  asylum  suitable  for  Protestapt  widows  and  orphans.  How 
does  this  disposition  require  an  entire  new  will  ?  And  what  more  frequent  is 
there  than  the  foundation  by  will  of  public  charities  ?  See  Dalloz  Diet,  verbo 
Etablissemens  Publics ;  Merlin's  Rep.,  verbo  Fondation ;  Merlin's  Rep.,  verbo 
Institution  d'Heritier,  sec.  v,  §  1,  Art  17. 

In  such  cases  the  testator,  as  in  the  present,  indicates  the  object  of  his 
bounty,  and  it  is  a  function  of  the  government  of  the  country  to  carry  it  out, 
whether  by  the  operation  of  general  statutes  provided  for  the  purpose,  as  in 
France,  or  by  the  supervising  control  of  an  equity  court,  as  in  Great  Britain 
and  many  of  our  sister  States,  or  by  the  aid  of  general  or  special  laws,  as  in 
Louisiana. 

In  BartUtt  v.  Nye^  4  Metcalf,  878,  a  devise  of  real  estate  to  an  unincorpor- 
ated society  for  a  charitable  use  was  held  valid.  The  estate  in  such  case,  it  was 
said,  descends  to  the  heirs  of  the  testator,  subiect  to  the  trust  created  by  him, 
which  they  are  bound  to  execute,  and  if  they  do  not  execute  it  voluntarily,  the 
court  will  regulate  and  enforce  the  execution. 

In  the  will  of  Julien  Foydras  a  legacy  of  twenty  thousand  dollars  was  left, 
the  interest  of  which  was  directed  to  be  appropriated  to  the  maintenance  of  an 
academy  in  the  pai*ish  of  Pointe  Coupee.  In  the  theory  of  the  petitioners' 
case  this  bequest  should  have  been  held  void,  for  Foydras  did  not  say  that  the 
academy  was  to  be  incorporated,  nor  did  he  give  the  legacy  to  a  corporation, 
nor  did  he  specify  who  should  administer  the  fund,  nor  did  he  furnish  the  de- 
tails for  the  organization  of  the  school ;  and  to  supply  all  these  is  what  the 
petitioners  would  probably  call  making  a  new  will  for  him.  The  bequest  was 
not  a  nullity,  for  the  Legislature  authorized  the  Police  Jury  of  the  parish  of 
Pointe  Couple  to  accept  the  donation.  See  2  Moreau's  Dig.,  208,  209;  also  Act 
of  March  18,  1856,  p.  111. 

It  would  seem,  therefore,  that  it  is  by  no  means  essential  to  the  validity  of 
the  clause  of  a  will  making  a  bequest  for  a  charitable  purpose,  that  the  testator 
should  express  his  desire  that  a  corporation  should  be  created  to  administer  the 
fund,  for  the  mode  of  administration  is  not  the  essence  of  the  bequest  The 
Legislature,  as  parens  patria,  may  use  its  own  wisdom  in  this  regard.  It  may 
create  a  corporation,  or  it  may  place  the  fund  in  charge  of  a  corporation  already 
established,  but  that  the  mass  of  the  citizens  should  be  deprived  of  the  benefits 
the  testator  designed  for  them,  is  not  to  be  thought  of.  The  testator  may  not 
have  known  and  may  not  have  cared  about  the  shape  in  which  the  channel  was 
to  be  wrought  through  which  his  bounty  was  to  now ;  he  has  left  this,  in  the 
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Fnnc  first  instance,  to  the  discretion  of  his  executor,  who,  in  the  discharge  of  his 

Fm.  trust,  has  thought  proper  to  procure,  in  conjunction  with  certain  persons  of 

high  trust  and  respectability,  a  charter  of  incorporation  under  the  laws  of  the 
State,  as  the  best  mode  of  carrying  out  the  testator's  munificence. 

That  corporation  is  represented  before  the  court,  and  its  interests  fortunately 
placed  in  abler  hands  than  ours.  But  whether  the  executor  has  done  well  or 
ill  is  not  so  much  the  question  with  us  now  as  whether  the  desires  of  the  tes- 
tator are  in  some  way  to  be  carried  out 

And  further,  the  petitioners  declare  that  the  clause  of  the  will  in  question 
does  not  dispose  of  or  transfer  the  property  therein  designated  to  any  person 
or  persons. 

In  cases  of  dedication  of  property  to  public  use  and  of  charitable  uses,  it  is 
not  necessary  that  any  grantee  should  be  named,  or  that  any  should  be  in  ex- 
istence, and  in  the  meantime  the  fee  would  be  in  abeyance.  See  Toun  of 
PauUt  V.  Clarh,  9  Cranch.  292. 

In  the  case  of  Shotwell  v.  Mott,  2  Sandford,  46,  the  testator  bequeathed  four 
thousand  dollars  to  be  invested  by  the  executors  in  trustees,  to  be  by  them 
selected,  to  be  distributed  forever,  under  the  direction  of  the  New  York  Yearly 
Meeting  of  Friends  called  Orthodox,  unto  and  among  such  orthodox  ministers 
of  said  society  as  the  meeting  might  designate.  The  objection  was  there  fully 
discussed,  that  trustees  were  not  appointed  in  the  will  to  hold  the  fund,  and 
the  objection  was  declared  invalid.  We  beg  the  court's  attention  to  this  case, 
as  strongly  resembling  the  present,  and  as  containing  a  copious  review  of  all 
the  authorities. 

The  clause  of  the  will  now  before  the  court  vests  the  possession  of  the  pro- 
perty in  the  first  place  in  Bullerdieek^  the  executor — that  is  the  first  transfer. 
It  is  made  his  duty  to  **name  and  appoint  three  worthy  and  responsible  per^ 
sons  as  trustees,  to  carry  out  the  instructions  of  the  will  respecting  the  asy- 
lum," to  whom  he  is  to  give  the  proceeds  of  the  residuary  bequest 

If  this  is  a  lawful  direction,  then  we  say  Bullerdieeh  has  complied  with  it, 
by  procuring,  with  others,  an  act  of  incorporation,  and  will  complete  the  exe- 
cution of  his  trust  by  handing  the  proceeds  to  this  corporation.  If,  however, 
it  is  an  unlawful  direction,  it  is  considered  as  not  written,  and  the  will  stands, 
according  to  law,  as  if  no  such  direction  were  contained  in  it  And  say,  for 
the  sake  of  argument,  if  you  please,  that  the  act  of  incorporation  is  null  and 
void,  what  is  the  case  then  presented  to  the  court  ?  A  mass  of  property 
bequeathed  for  charitable  purposes,  in  the  possession  of  an  executor  who 
administers  it,  waiting  for  the  action  of  the  Legislature  as  parens  patruB 
to  bring  into  existence  the  machinery  which  will  render  the  charity  effective. 
The  title  to  the  property  in  the  meanwhile  is  in  abeyance,  but  cannot  be 
claimed  by  the  heirs,  for  the  court  cannot  presume  that  the  Legislature,  by  re- 
fusing to  intervene,  will  deprive  the  people  of  New  Orleans  of  the  good  the 
deceased  intended  to  confer  on  them,  and  until  that  refusal  is  declared  in  abso- 
lute terms,  the  clause  of  the  will,  we  submit,  must  stand. 

We  are  at  a  loss  to  know  what  objections  can  be  found  to  this  clause  which 
have  not  been  dealt  with  already. 

The  case  now  before  the  court  comes  completely  within  the  principles  recog- 
nised as  law  in  the  Philadelphia  Baptist  Association  v.  Hart^  4  Wheaton,  1 ; 
Iriglis  V.  Ths  Sailorif  Snvg  Harbor^  3  Peters,  148;  Milne  y,  Milne,  17  L.  R  46 ; 
and  Srtccession  of  FranJcUn,  7  An.  416. 

In  the  case  in  4th  Wheatoa  and  that  in  7th  Annual,  above  quoted,  it  was 
held  by  the  courts  that  "the  devise  was  in  presenti  to  persons  who  should  be 
officers  at  the  death  of  the  testator,  and  to  their  successors  in  the  trust;  the 
vesting  of  the  devise  was  not  to  be  postponed  to  a  future  time,  until  a  corpora- 
tion could  be  created.  It  was  to  take  immediate  efl?ect"  And  the  devise  was 
held  to  be  void  in  law. 

In  the  case  in  8d  Peters  and  in  17  L.  R.,  above  quoted,  the  devise  was  per 
verba  de  futuro  to  corporations  not  then  in  existence,  which  was  to  take  effect 
when  the  corporations  should  be  created.  And  the  bequests  in  these  cases 
were  held  valid. 

So  in  the  case  before  the  court  the  proceeds  of  the  residue  of  the  estate  are 
to  be  held  in  trust  by  the  executor  until  the  trustees  he  is  to  name  are  brought 
into  existence  to  manage  the  fund,  or  until,  in  some  other  way,  the  Legislature 
provides  for  its  administration. 
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(7.  Btmliui^  for  the  Fink  Asylum :  i^" 

L  The  clause  in  the  will,  which  has  given  rise  to  this  controversy,  constitutes         f»'k. 
the  foundation  of  an  asylum  for  the  widows  and  orphans ;  it  is  one  of  those 
institutions  denominated  hy  civilians  pia  causa  or  pia  corpora^  of  which  the 
testator  is  the  founder. 

Merlin,  in  his  Eepertoire  de  Jurtapmdence,  verbo  Fandation^  voL  12,  p.  279, 
says: 

*^  Ce  mot  se  dit  des  donations  ou  legs  qui  ont  pour  objet  F^tablissement,  soit 
d*ime  ^glise,  soit  d^un  hopital,  soit  d^une  communaute,  soit  d'un  seminaire, 
etc,  ou  qui  sont  faits  sous  la  charge  de  quelque  oeuvre  pie,  i  des  6glises  ou  des 
communaut^s  d6ji  6tablies.'^ 

It  was  contended  that  this  authority  is  inapplicable,  because  the  author 
speaks  of  the  former  jurisprudence  of  France ;  but  this  is  a  mistake,  for  he 
says,  at  p.  280  : 

'*  Quant  aux  fondations  d'hospices  et  d'autres  6tablissemens  d' utility  publique, 
elles  ne  peuvent  pareillement  avoir  lieu  qu^avec  Tautorisation  du  gouvemement 
V.  Fart  910  du  Code  Civil." 

Again  the  same  author  says,  voL  15,  p.  866,  terbo  Institution  (Theriiier^  sec. 
5,p.  1: 

'*  Aujourd^hui,  les  gens  de  main-morte  ne  peuvent  recueillir  Feffet  d'aucune 
disposition,  soit  testamentaire,  soit  entre-vifs,  s'ils  n^y  sont  autoris^s  par  le  gou- 
vemement    (V.  I'art  donations,  sec.  8,  p.  2,  No.  1.) 

"  Mais  il  est  k  remarquer,  qu*une  fois  Tautorisation  aocord^e  par  le  gouveme- 
ment, les  tribunauz  ne  peuvent  plus,  comme  je  Tetablirai  aux  mots :  lieduction 
de  legs,  r^duire  les  institutions  ni  les  legs  au  profit  des  parens  pauvres  des  tes- 
tateurs,  que  le  gouvemement  a  seul  ce  pouvoir,  et  quMl  en  use  quelquefois,  et 
que  d^ailleurs  il  pent  accorder,  comme  de  fait  il  accorde  assez  fr6quemment,  son 
autorisation  a  des  institutions  ou  legs  qui  ont  pour  objet  de  former  de  nouveaux 
^tablissemens  d^utilit^  publique." 

Ricard,  vol.  1,  p.  187,  says : 

^*Ce  dernier  arrSt  et  celui  du  11  mai  1654,  sont  encore  considerables  pour 
une  autre  decision,  en  ce  quMls  ont  jug6  que  lorsque  les  donations  et  les  legs 
sont  faits  pour  r^tablissement  d^un  monasUre,  on  ne  pouvait  pas  opposer  le  d6- 
&ut  d'autorisation  et  de  lettres  patentes ;  ce  qui  est  juste,  parce  que  ces  sortes 
de  dispositions  sont  presumees  faites  sous  condition,  et  pour  avoir  lieu,  en  cas 
qu^il  plaise  au  Roi  d^agreer  Tetablissement ;  et  en  eifet,  il  serait  impossible  au- ' 
trement  d'^riger  de  nouveaux  monast^res,  parce  que  Ton  ne  soufi^e  pas  qu^il 
s'en  iasse,  s'ils  ne  sont  precedes  d'une  fondation,  et  il  s^ observe  mSme  que  le 
oontrat  ou  Facte  de  fondation  s'attache  sous  le  contre-scel  des  lettres  patentes 
pour  en  faciliter  Fobtention." 

Furgole,  vol.  1,  p.  891,  is  equally  explicit: 

*^Les  dispositions  testamentaires  sont  valables,  non-seulement  lorsqu'elles 
sont  faites  en  fiiveur  des  hopitaux  fondes  et  etablis,  mais  encore  lorsqu^elles 
sont  faites  pour  en  construire  et  fonder  de  nouveaux,  auquel  cas,  la  volenti  du 
testateur  doit  etre  execut^e  dans  Fan." 

The  modem  jurisprudence  of  France  by  no  means  conflicts  with  these  prin- 
ciples. Troplong,  who  is  undoubtedly  the  first  living  jurist,  expounds  the  doc- 
trine, with  his  usual  vigor  and  lucidity,  in  his  commentary  on  the  906th  article 
of  the  Napoleon  Code.  V.  Donutions  et  Testaments,  voL  2,  p.  196,  No.  610 
et  seq. 

It  was  asserted  in  the  oral  argument,  by  one  of  the  learned  counsel  for  the 
plaintifife,  that  the  Court  of  Cassation  held  a  different  doctrine,  and  this  asser- 
tion seemed  to  rest  on  the  following  observations  of  the  author,  loco  citato,  p.  201 : 

^*  Quant  k  Fautre  question,  que  la  cour  a  entendu  laisser  intacte  parce  qu*il 
n'^tait  pas  necessaire  de  la  decider,  celle  de  savoir  si  Fautorisation  posterieure  k 
Fouverture  de  la  succession  etait  sufiisante  pour  valider  le  legs,  il  n^est  pas  dou- 
teux,  d'apris  les  principes  que  nous  avons  Etablis  plus  haut,  que  Farret  de  la 
Cour  de  Douai  n'aurait  pu  d  avantage  se  soutenir." 

How  it  can  be  concluaed  from  this  language  that  the  opinion  of  the  Court  of 
Cassation  is  opposed  to  that  of  its  first  President,  it  is  difficult  to  understand. 

It  was  also  said  that  Toullier  laid  down  a  different  doctrine  on  this  subject 
On  referring  to  that  author,  vol.  5,  p.  86,  the  court  will  find,  that  so  far  from 
conflicting,  there  is  a  perfect  concurrence  between  his  views  and  those  of  Trop- 
long. 
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VwK  j^Q  foundation  of  that  doctrine  is  found  in  the  Roman  Law.     In  the  28th 

Fni.  book,  t  5,  §62  of  the  Dig.,  we  read: 

**  In  tempus  capiendse  hereditatis  institui  heredem  posse,  benevolentisB  est ; 
veluti,  Lucius  Titius,  cum  capere  potuerlt,  heres  esto.     Idem  et  in  legato.'* 

Mackeldey,  in  his  compendium  of  the  modem  Civil  Law,  voL  1,  p. ,  sec, 

145,  says : 

*^  The  term  pin  causa  denotes  an  institution  for  pious  and  charitable  pur- 
poses, or  for  the  public  benefit,  and  is  the  general  name  given  to  every  estab- 
lishment which  has  for  its  object  the  promotion  of  piety,  the  relief  of  neces- 
sitous persons,  the  spread  of  education  and  knowledge,  or  the  advancement  of 
science  and  the  arts.  Institutions  of  this  kind  are  to  be  regarded  as  moral  per- ' 
sons,  only  in  case  they  have  been  recognized  as  such  by  the  State,  by  way  of 
approval  and  confirmation.  Otherwise  they  lack  the  capacity  for  rights,  and 
cannot  acquire  anything.  Still  the  confirmation  of  them  on  the  part  of  the 
State  may  be  subsequent  to  their  foundation ;  and  then  it  has  a  retrospective 
effect  back  to  the  time  of  such  foundation.  If  such  pia  causa  be  confirmed 
by  the  State,  and  therewith  recognized  as  a  moral  person,  it  can  not  only  have 
rights  of  all  kinds,  and  make  acquisitions  ijiter  vivos  as  well  as  mortis  causa^ 
but  it  likewise  enjoys  many  privileges." 

In  a  note  to  this  number,  the  author  says : 

"  I(  therefore,  a  pia  causa  is  founded  and  instituted  by  a  testament,  it  is 
considered  as  having  the  capacity  to  inherit,  although  the  confirmation  by  the 
State  is  only  given  after  the  death  of  the  testator."  Mackeldey,  p.  178-9;  13th 
edition  by  Dr.  Johnson  Adam  Fritz.     Vienna,  1851. 

The  whole  subject  is  carefully  examined  and  developed  in  the  40th  vol.  of 
Gl lick's  Commentary  on  the  Pandects,  sea  1438,  C.  Be  heredibus  InstituendiSy 
from  p.  1  to  108.  At  the  conclusion  of  this  masterly  exposition  of  the  legal 
principles  applicable  to  the  matter,  he  refers  to  a  case  precisely  similar  to  that 
now  before  the  court  It  is  the  foundation  of  an  orplum  asylum  for  Catholic 
children  by  a  Mr,  Blum  in  Hildesheim.  All  the  arguments  used  by  the  author 
in  support  of  the  validity  of  BlunCs  foundation  are  equally  applicable  to  the 
foundation  of  the  Fink  Asylum  for  Protestant  widows  and  orphans.  See  p.  105 
et  seq. 

By  reference  to  the  concordance  entre  Is  Code  Napoleon  et  les  Codes  Civils 
Etrangers^  vol.  1,  p.  81,  the  court  will  perceive  that  the  Article  845  of  the 
Broit  Commun  Alleinand  is  substantially  the  same  as  Article  910  of  the  Na- 
poleon Code. 

Savigny,  in  his  system  of  the  modern  Roman  Law,  likewise  examines  the 
subject  and  recognizes  the  same  doctrine  as  that  laid  down  by  Mackeldey  and 
the  other  authors  already  cited.     2  Savigny,  p.  274,  sea  85. 

From  all  these  authorities,  it  is  clear  that  the  testamentary  disposition  of 
Fink  founding  the  asyltun,  is  perfectly  valid,  according  to  the  principles  of  the 
Civil  Law.  The  only  inquiry,  therefore,  which  can  possibly  arise  is,  whether 
our  law  is  different  in  this  respect? 

So  far  from  this  being  so,  the  Supreme  Court  has  decided  in  the  most  express 
terms,  that  the  law  of  Louisiana  is  in  perfect  harmony  with  the  principles  of 
the  Civil  Law  as  understood  and  applied  in  other  countries. 

In  the  case  of  Milne'' s  Heirs  v.  Milne's  Executors^  17  L.  R.,  52  et  seq,^  the 
question  was  examined  with  much  care.  The  court  laid  down  the  following 
propositions : 

^^  It  is  necessary,  to  enable  a  legatee  to  take  under  our  laws,  that  he  be  in 
existence  at  the  time  of  opening  the  estate,  and  have  capacity  to  receive  if  the 
legacy  is  absolute ;  but  if  it  is  conditional,  it  is  sufiicient  if  the  capacity  to  re- 
ceive exists  at  the  time  of  the  fulfilment  of  the  condition. 

"Where  legacies  were  given  by  the  late  JuUen  Poydras,  of  the  parishes  of 
Pointe  Couple  and  West  Baton  Rouge,  for  particular  specified  objects,  the  lega- 
cies were  absolute,  but  there  was  no  capacity  in  the  legatees  to  take  at  the 
moment  of  opening  the  succession,  and  laws  were  passed  authorizing  the  Police 
Juries  of  those  parishes  to  accept  the  legacies  for  the  objects  named. 

**  So  where  legacies  were  left  to  two  asylums  for  destitute  orphan  boys  and 
destitute  orphan  girls,  with  directions  to  the  executors  to  cause  Uie  same  to  be 
duly  incorporated.  Held,  that  these  dispositions  were  conditional,  and  as  soon 
as  the  condition  was  fulfilled  by  incorporating  those  asylums,  the  capacity  to 
take  the  legacies  was  then  created. 
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"  The  direction  of  the  testator  to  his  executors  to  establish  the  asylums  men-  ^ 

tioned  in  the  will,  and  hand  over  the  legacies  to  them  when  incorporated,  is  not         ^ j^. 
in  violation  of  the  provision  of  the  Code  which  declares  that  substitutions  and 
Jidei  eammissa  are  abolished. 

"  The  object  of  abolishing  substitutions,  &c.,  was  to  prevent  property  from 
being  tied  up  in  the  hands  of  individuals,  and  placed  out  of  commerce,  but  it 
was  never  contemplated  to  abolish  naked  trusts  which  were  to  be  executed  im- 
mediately/* 

The  second  case  in  which  the  question  arose  ana  was  considered  by  the 
Supreme  Court,  then  composed  of  different  Judges,  was  that  of  the  Succession 
of  Franklin^  Adslieia  Aeklen  andjhor  minor  child  Emma  v.  J,  W.  Franklin^ 
et  al.^  trustees^  itc,  7  A.  R.,  895  et  $eq.  In  this  there  was  a  difference  of  opinion 
among  the  Judges  on  other  points ;  but  the  court  was  unanimous  as  to  the 
question  now  under  consideration.  Mr.  Justice  Rost,  in  delivering  the  opinion 
of  the  majority  of  the  court,  says : 

"  The  case  of  Miln^s  Heirs  v.  MUm^s  Executors^  already  quoted,  was  one  of 
a  bequest  per  verba  de  futuro  to  corporations  not  then  in  existence,  which  was 
to  take  effect  when  the  corporations  should  be  created.  And  in  the  case  of 
liiglis  V.  The  Trustees  of  the  Sailor^  Snug  Harbor,  8  Peter's,  145,  the  majority 
of  the  Supreme  Court  of  the  United  States  interpreted  the  devise  as  being  one 
of  the  same  class ;  neither  of  these  cases  conflicts  with  the  decision  in  the  case 
of  the  Baptist  Assoeiatian,  which  is,  on  all  hands,  admitted  to  be  law.  I  con- 
cede that  the  weight  of  authority,  under  our  system  of  jurisprudence,  as  well 
as  at  Common  Law,  is  in  iavor  of  the  validity  of  dispositions  per  verba  de 
futuro,  to  corporations  not  in  esse,  to  take  effect  when  they  are  created.  But 
the  bequest  in  this  case  is  of  a  different  kind ;  in  the  words  of  Judge  Story, 
Mt  is  a  devise  in  presenti  to  persons  who  should  be  officers  at  the  death  of  the 
testator,  and  to  their  successors  in  the  trust ;  the  vesting  of  the  devise  was  not 
to  be  postponed  to  a  future  time,  until  a  corporation  would  be  created  It  was 
to  take  immediate  effect,  as  in  the  case  of  the  Baptist  Association.  See  the  case 
of  the  SaUors'  Snug  Harbor." 

Not  a  single  word  is  to  be  found  in  the  separate  opinions  of  the  Chief  Jus- 
tice, or  Justice  Slidell,  in  the  least  conflicting  with  the  views  expressed  by  Jus- 
tice Rost 

In  the  dissenting  opinion  of  Justice  Preston,  the  whole  doctrine  is  thorough- 
ly re-examined,  and  the  conclusion  arrived  at  is  in  harmony  with  the  doctrine 
.first  recognized  in  the  case  of  Miln^^s  Heirs  v.  Milne's  Executors. 

These  two  cases,  it  is  respectfully  submitted,  settle  the  jurisprudence  of 
Louisiana  on  this  subject 

When  we  direct  our  inquiry  as  to  what  is  the  jurisprudence  on  this  point  of 
the  Supreme  Court  of  the  United  States,  we  find  that  the  same  doctrine  is  held 
by  that  tribunal 

The  case  of  the  Philadelphia  Baptist  Association  et  al  v.  Ha/rfs  Executors^ 
4  Wheaton's  Rep.  p.  1  et  seq.,  was  a  bequest  in  presenti,  in  the  following 
words :  "  Item.  What  shall  remain  of  my  military  certificates  at  the  time  of  my 
decease,  both  principal  and  interest,  I  give  and  bequeath  to  the  Baptist  Asso- 
ciation that  for  ordinary  meets  at  Philadelphia  annually,  which  I  allow  to  be  a 
perpetual  fund  for  the  education  of  youths  of  the  Baptist  denomination,  who 
shall  appear  promising  for  the  ministry,  always  giving  a  preference  to  the  des- 
cendants of  my  Other's  family."     In  that  case,  the  court  said : 

"  At  the  death  of  the  testator,  then,  there  were  no  persons  in  existence  who 
were  capable  of  taking  this  bequest  Does  the  subsequent  incorporation  of 
the  association  give  it  this  capacity  ? 

**  The  rules  of  law  compel  the  court  to  answer  this  question  in  the  negative. 
The  bequest  was  intended  for  a  society  which  was  not  at  the  time,  and  might 
never  be,  capable  of  taking  it  According  to  law,  it  is  gone  forever.  The 
legacy  is  void ;  and  the  property  vests,  if  not  otherwise  disposed  of  by  the  will, 
in  the  next  of  kin.  A  body  corporate  afterwards  created,  had  it  even  fitted 
the  description  of  the  will,  cannot  divest  this  interest,  and  claim  it  for  their 
corporation." 

The  next  case  in  which  the  question  was  presented  was  that  of  Inglis  v.  Tfk 
Trustees  of  the  Sailor^  Snug  Harbor,  3  Peter's  Rep.  \\^  et  seq, 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court.     He  says : 

"  This  case  comes  up  from  the  Circuit  Court  for  the  Southern  District  of  New 
York,  upon  several  points,  on  a  division  of  opinion  certified  by  that  court    In 
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Fm  the  examiaation  of  these  points,  I  shall  pursue  the  order  in  which  they  haye 

j^^         been  discussed  at  the  bar. 

"  I.  Whether  the  devise  in  the  will  of  Robert  Eicha/rd  Randall^  of  the  lands 
in  question,  is  a  valid  devise,  so  as  to  divest  the  heir  at  law  of  his  legal  estate, 
or  to  affect  the  lands  in  his  hands  with  a  trust 

^*  This  question  arises  upon  the  residuary  clause  in  the  will,  in  which  the 
testator  declares :  *  that  as  to  and  concerning  all  the  rest,  residue,  and  remain- 
der of  my  estate,  both  r^l  and  personal,  I  give,  devise,  and  bequeath  the  same 
unto  the  Chancellor  of  tne  State  of  New  York,  the  Mayor  and  Recorder  of  the 
city  of  New  York,  &c,  (naming  several  other  persons  by  their  official  descrip- 
tion only,)  to  have  and  to  hold  all  and  singular  the  said  rest,  residue  and  re- 
mainder of  my  said  real  and  personal  estate,  unto  them  and  their  respective 
successors  in  office,  forever,  to,  for  and  upon,  the  uses,  trusts,  intents  and  pur- 
poses, and  subject  to  the  directions  and  appointments  hereinafter  mentioned 
and  declared,  concerning  the  same,  that  is  to  say :  out  of  the  rents,  issues  and 
profits  of  the  said  rest,  residue  and  remainder  of  my  said  real  and  personal  es- 
tate, to  erect  and  build  upon  some  eligible  part  of  the  land  upon  which  I  now 
reside,  an  asylum,  or  marine  hospital,  to  be  called  *  the  Sailors'  Snug  Harbor,' 
for  the  purpose  of  supporting  aged,  decrepid  and  worn  out  sailors,  etc*  And 
after  giving  directions  as  to  the  management  of  the  fund  by  his  trustees,  and 
declaring  that  it  is  his  intention,  that  the  institution  erected  by  his  will  should 
be  perpetual,  and  that  the  above  mentioned  officers  for  the  time  being,  and 
their  successors,  should  forever  continue  to  be  the  governors  thereof,  and  have 
the  superintendence  of  the  same,  he  then  adds,  ^  and  it  is  my  will  and  desire, 
that  if  it  cannot  legally  be  done,  according  to  my  above  intention,  by  themi, 
without  an  Act  of  the  Legislature,  it  is  my  will  and  desire,  that  they  will,  as 
soon  as  possible,  apply  for  an  Act  of  the  Legislature  to  incorporate  them  for 
the  purposes  above  specified.  And  I  do  hereby  declare  it  to  be  my  will  and  inten- 
tion, that  the  said  rest,  residue  and  remainder  of  my  said  real  and  personal  es- 
tate should  be  at  all  events  applied  for  the  uses  and  purposes  above  set  forth ;  and 
that  it  is  my  desire  all  courts  of  law  and  equity  will  so  construe  this  my  will 
as  to  have  the  said  estate  appropriated  to  the  above  uses,  and  that  the  same 
should  in  no  case,  for  want  of  legal  form  or  otherwise,  be  so  construed  as  that 
my  relations,  or  any  other  persons,  should  heir,  possess  or  enjoy  my  property, 
except  in  the  manner  and  for  the  uses  herein  above  specified.' 

"  The  Legislature  of  the  State  of  New  York,,  within  a  few  years  after  the 
death  of  the  testator,  on  the  application  of  trustees,  who  are  also  named  as 
executors  in  the  will,  passed  a  law,  constituting  the  persons  holding  the  offices 
designated  in  the  will,  and  their  successors  in  office,  a  body  corporate,  by  the 
name  and  style  of  *  the  Trustees  of  the  Sailors'  Snug  Harbor  in  the  City  of 
New  York,'  and  declaring  that  they  and  their  successors,  by  the  name  and 
style  aforesaid,  shall  be  capable  in  law  of  holding  and  disposing  of  the  said  real 
and  personal  estate,  devised  and  bequeathed  as  aforesaid,  according  to  the  in- 
tentions of  the  aforesaid  will.  And  that  the  same  is  hereby  declared  to  be 
9seHted  in  them  and  their  successors  in  office  for  the  purposes  therein  expressed. 
^^  I^  after  such  a  plain  and  unequivocal  declaration  of  the  testator  with  re- 
spect to  the  disposition  of  his  property,  so  cautiously  guarding  against,  and 
providing  for  every  supposed  difficulty  that  might  arise,  any  technical  objec- 
tion shall  now  be  interposed  to  defeat  his  purpose,  it  will  form  an  exception  to 
what  we  find  so  universally  laid  down  in  all  our  books,  as  a  cardinal  rule  in 
the  construction  of  wills,  that  the  intention  of  the  testator  is  to  be  sought  af- 
ter and  carried  into  efiect  But  no  such  difficulty  in  my  judgment  is  here  pre- 
sented. If  the  intention  of  the  testator  cannot  be  carried  into  effect,  precisely 
in  the  mode  at  first  contemplated  by  him,  consistently  with  the  rules  of  law, 
he  has  provided  an  alternative,  which,  with  the  aid  of  the  Act  of  the  Legisla- 
ture, must  remove  all  difficulty. 

"  The  case  of  the  Baptist  Association  v.  Hart^s  Executors,  4  Wheat  27,  is 
supposed  to  have  a  strong  bearing  upon  the  present  This  is  however  distin- 
guishable in  many  important  particulars  from  that  The  bequest  there  was, 
*  to  the  Baptist  Association  that  for  ordinary  meets  at  Phitadelphia,^  This 
alsociation  not  being  incorporated,  was  considered  incapable  of  taking  the  trust 
as  a  society.  It  was  a  detise  in  presenti,  to  take  effect  immediately  on  the 
death  of  the  testator,  and  the  individuals  composing  it  were  numerous  and  un- 
certain, and  there  was  no  executory  bequest  over  to  the  association  if  it  should 
become  incorporated     The  court,  therefore,  considered  the  bequest  gone  for 
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uncertainty  as  to  the  devisees,  and  the  property  vested  in  the  next  of  kin,  or         '"* 
was  disposed  of  by  some  other  provision  in  the  will.     If  the  testator  in  that         jpuIk. 
case  had  bequeathed  the  property  to  the  Baptist  Association  on  its  becoming 
thereafter  and  within  a  reasonable  time  incorporated,  could  there  be  a  doubt 
but  that  the  subsequent  incorporation  would  have  conferred  on  the  association 
the  capacity  of  taking  and  managing  the  fund. 

*^  In  the  case  now  before  the  court,  there  is  no  uncertainty  with  respect  to 
the  individuals  who  were  to  execute  the  trust  The  designation  of  the  Trus- 
tees by  their  official  character,  is  equivalent  to  naming  them  by  their  proper 
names.  Each  ofiice  referred  to  was  filled  by  a  single  individual,  and  the  nam- 
ing of  them  by  their  official  distinction  was  a  mere  designatio  persona.  They 
are  appointed  executors  by  the  same  description,  and  no  objection  could  lie  to 
their  qualifying  and  acting  as  such.  The  trust  was  not  to  be  executed  by 
them  in  their  official  characters,  but  in  their  private  and  individual  capacities. 
But  admitting  that  if  the  devise  in  the  present  case  had  been  to  the  officers 
named  in  the  will  and  their  successors,  to  execute  the  trust,  and  no  other  con- 
tingent provision  made,  it  would  fall  within  the  case  of  the  Baptist  Association 
Y.  Har€s  Executors. 

"  The  subsequent  provisions  in  the  will  must  remove  all  difficulty  on  this 
ground.  If  the  first  mode  pointed  out  by  the  testator  for  carrying  into  execu- 
tion his  will  and  intention,  with  respect  to  this  fund,  cannot  legally  take  effect, 
it  must  be  rejected,  and  the  will  stands  as  if  it  had  never  been  inserted ;  and 
the  devise  would  then  be  to  a  corporation,  to  be  created  by  the  Legislature, 
composed  of  the  several  officers  designated  in  the  will  as  trustees,  to  take  the 
estate  and  execute  the  trust. 

"  And  wliat  objection  can  there  be  to  this  as  a  valid  executory  devise,  which 
is  such  a  disposition  of  lands,  that  thereby  no  estate  vests  at  the  death  of  the 
devisor,  but  only  on  some  future  contingency  y  By  an  executory  devise,  a 
freehold  may  be  made  to  commence  in  future,  and  needs  no  particular  estates 
to  support  it.  The  future  estate  is  to  arise  upon  some  specified  contingency, 
and  the  fee  simple  is  left  to  descend  to  the  heir  at  law  until  such  contingency 
happens.  A  common  case  put  in  the  books  to  illustrate  the  rule  is :  if  on« 
devises  land  to  a  feme  sole  and  her  heirs  upon  her  marriage.  This  would  be  « 
freehold  commencing  in  faturo,  without  any  particular  estate  to  support  it, 
and  would  be  void  in  a  deed,  though  good  by  executory  devise.  2  Black.  Cool 
175.  This  contingency  must  happen  within  a  reasonable  time,  and  the  utmost 
length  of  time  the  laws  allows  for  this  is,  that  of  a  life  or  lives  in  being  and 
twenty-one  years  afterwards.  The  devise  in  this  case  does  not  purport  to  be  a 
a  present  devise  to  a  corporation  not  in  being,  but  a  devise  to  take  effect  in  fu- 
turo  upon  the  corporation  being  created  The  contingency  was  not  too  re- 
mote. The  incorporation  was  to  be  procured,  according  to  the  directions  in  the 
will,  as  soon  as  possible,  on  its  being  ascertained  that  the  trust  could  not  le- 
^ly  be  carried  into  effect  in  the  mode  first  designated  by  the  testator.  It  is 
A  devise  to  take  effect  upon  condition  that  the  Legislature  should  pass  a  law 
incorporating  the  trustees  named  in  the  will.  Every  executory  devise  is  upon 
some  condition  or  contingency,  and  takes  effect  only  upon  the  happening  of 
£uch  contingency  or  the  performance  of  such  condition.  As  in  the  case  put  of  a 
devise  to  a  fetne  sole  upon  her  marriage.  The  devise  depends  on  the  condition 
of  her  afterwards  marrying. 

**  The  doctrine  sanctioned  by  the  court  in  Porter's  case,  1  Coke's  Rep.  24, 
admits  the  validity  of  a  devise  to  a  future  incorporation.  In  answer  to  the  ar- 
gument tliat  the  devise  of  a  charitable  use  was  void  under  the  statute  28,  Hen. 
8,  it  was  said,  that  admitting  this,  yet  the  condition  was  not  void  in  that  case. 
For  the  testator  devised  that  his  wife  shall  have  his  lands  and  tenements,  upon 
condition  that  she,  by  the  advice  of  learned  counsel,  in  convenient  time  after 
his  death,  shall  assure  all  his  lands  and  tenements  for  the  maintenance  and 
continuance  of  the  said  free  school,  and  alms  men  and  alms  women  forever. 
So  that  although  the  said  uses  were  prohibited  by  the  statute,  yet  the  testator 
hath  devised,  that  counsel  learned  should  advise,  how  the  said  lands  and  tene- 
ments, should  be  assured,  for  the  uses  aforesaid,  and  that  may  be  advised  law- 
fully, viz :  to  make  a  corporation  of  them  by  the  king's  letters  patent,  and  af- 
terwards, by  license,  to  assure  the  lands  and  tenements  to  them.  So  if  a  man 
devise  that  his  executors  ^hall,  by  the  advice  of  learned  counsel,  convey  his 
lands  to  any  corporation,  spiritual  or  temporal,  this  is  not  against  any  act  of 
Parliament,  because  it  may  lawfully  be  done  by  license,  &c.^  and  so  doubtless 
40 
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m  was  the  intent  of  the  testator,  for  he  would  have  the  lands  assured  for  the 

ji*'^  maintenance  of  the  free  school  and  poor  for  ever,  which  cannot  be  done  with- 

out incorporation  and  license  as  aforesaid ;  so  the  condition  is  not  against  law : 
quod  fuit  concessum  per  curiam, 

**  The  devise  in  that  case  could  not  take  effect  without  the  incorporation. 
This  was  the  condition  upon  which  its  validity  depended,  and  the  incorporation 
was  to  be  procured  after  the  death  of  the  testator.  The  devise  then,  as  also  in 
the  case  now  before  the  court,  does  not  purpose  to  be  a  present  devise,  but  to 
take  efifect  upon  some  future  event  And  this  distinguishes  the  present  case 
from  that  of  the  Bctptut  Association  t.  Barfs  Executors  in  another  important 
circumstance.  There  it  was  a  present  devise,  here  it  is  a  future  devise.  A 
devise  to  the  first  son  of  ^.,  he  having  no  son  at  that  time,  is  void,  because  it 
is  by  way  of  a  present  devise,  and  the  devisee  is  not  in  esse.  But  a  devise  to 
the  first  son  of  A,  when  he  shall  have  one  is  good,  for  that  is  only  a  future  de- 
vise, and  valid  as  an  executory  devise.     1  Salk.  226,  229. 

*^The  cases  in  the  books  are  very  strong  to  show,  that  for  the  purpose  of 
carrying  into  effect  the  intention  of  the  testator,  any  mode  pointed  out  by  him 
will  be  sanctioned,  if  consistent  with  the  rules  of  law,  although  some  may  fa,\L 
In  Thelluson  v.  Woodford^  4  Ves.  Jun.  325,  BuUer,  Justice,  sitting  with  the 
Lord  ChanceUor,  refers  to  and  adopts  with  approbation  the  rule  laid  down  by 
Lord  Talbot  in  Hopkins  v.  Hopkins^  that  in  such  cases,  (on  wills,)  the  method 
of  the  courts  is  not  to  set  aside  the  intent,  because  it  cannot  take  effect  so  fully 
as  the  testator  desired,  but  to  let  it  work  as  far  as  it  can.  Most  executory  de- 
vises, he  says,  are  without  any  freehold  to  support  them;  the  number  of  con- 
tingencies is  not  material,  if  they  are  to  happen  within  the  limits  allowed  by 
law.  That  it  was  never  held  that  executory  devises  are  to  be  governed  by  the 
rules  of  law,  as  to  common  law  conveyances.  The  only  question  is,  whether 
the  contingencies  are  to  happen  within  a  reasonable  time  or  not  The  master 
of  the  rolls  in  that  case  says,  (p.  829,)  he  knows  of  only  one  general  rule  of 
construction,  equally  for  courts  of  equity  and  courts  of  law,  applicable  to  wills. 
The  intention  of  the  testator  is  to  be  sought  for  and  the  will  carried  into  effect, 
provided  it  can  be  done  consistent  with  the  rules  of  law.  And  he  adds  another 
rule,  which  has  become  an  established  rule  of  construction,  that  if  the  court 
can  see  a  general  intention,  consistent  with  the  rules  of  law,  but  the  testator 
has  attempted  to  carry  it  into  effect  in  a  way  that  is  not  permitted,  the  court  is 
to  give  effect  to  the  general  intention,  though  the  particular  mode  shall  fail  1 
Peere  Wms.  832;  2  Brown's  Ch.  51. 

**The  language  of  Lord  Mansfield,  in  the  case  of  Chapman  v.  Brown,  8  Burr. 
1684,  is  very  strong  to  show  how  far  courts  will  go  to  carry  into  effect  the  in- 
tention of  the  testator.  To  attain  the  intent,  he  says,  words  of  limitation  shall 
operate  as  words  of  purchase ;  implications  shall  supply  verbal  omissions.  The 
letter  shall  give  way,  every  inaccuracy  of  grammar,  every  impropriety  of  terms, 
shall  be  corrected  by  the  general  meaning,  if  that  be  clear  and  manifest 

^' In  Bartlett  Y.  iing,  12  Mass.  Rep.  548,  the  Supreme  Judicial  Court  of 
Massachusetts  adopts  the  rule  laid  down  in  ThMuson  v.  Woodward,  that  the 
court  is  bound  to  carry  the  will  into  effect  if  they  can  see  a  general  intention 
consistent  with  the  rules  of  law,  even  if  the  particular  mode  or  manner  pointed 
out  by  the  testator  is  illegal.  And  the  court  refers  with  approbation  to  what 
is  laid  down  by  Powell  in  his  Treatise  on  Devises,  421,  that  a  devise  is  never 
construed  absolutely  void  for  uncertainty,  but  from  necessity,  if  it  be  possible 
to  reduce  it  to  certainty  it  is  good.  So  also  in  Finlay  v.  Riddle,  3  Binn.  Rep. 
162,  in  the  Supreme  Court  of  Pennsylvania,  the  rule  is  recognized,  that  the 
general  intent  must  be  carried  into  effect,  even  if  it  is  at  the  expense  of  the 
particular  intent 

*^A  rule  so  reasonable  and  just  in  itself,  and  in  such  perfect  harmony  with 
the  whole  doctrine  of  the  law  in  relation  to  the  construction  of  wills,  cannot 
but  receive  the  approbation  and  sanction  of  all  courts  of  justice;  and  a  stronger 
case  for  the  application  of  the  rule  can  scarcely  be  imagined  than  the  one  now 
before  the  court  The  general  intent  of  the  testator,  that  this  fund  should  be 
applied  to  the  maintenance  and  support  of  aged,  decrepid  and  worn-out  sailors, 
cannot  be  mistaken.  And  he  seems  to  have  anticipated  that  some  difficulty 
might  arise  about  its  being  legally  done  in  the  manner  pointed  out  by  him,  and 
to  guard  against  a  failure  of  his  purpose  on  that  account,  he  directs  application 
to  be  made  to  the  Legislature  for  an  incorporation,  to  take  and  execute  the 
trust  according  to  hu  will;  declaring  his  will  and  intention  to  be,  thai  his 
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estate  should  at  all  events  be  applied  to  the  uses  and  purposes  aforesaid,  and  ^m 
dettiring  all  courts  of  law  and  equity  so  to  construe  his  will  as  to  have  his  ^^^ 
estate  applied  to  such  uses.  And  to  make  it  still  more  secure,  if  possible,  he 
finally  directs  that  his  will  should  in  no  case,  for  want  of  legal  form  or  other- 
wise, be  so  construed  as  that  his  relations,  or  any  other  persons,  should  heir, 
possess  or  enjoy  his  property,  except  in  the  manner  and  for  the  uses  specified 
in  his  will. 

"The  will  looks,  therefore,  to  three  alternatives: 

"1.  That  the  officers  named  in  the  will  as  trustees  should  take  the  estate  and 
execute  the  trust 

"2.  If  that  could  not  legally  be  done,  then  he  directs  his  trustees  to  procure 
an  act  of  incorporation,  and  vests  the  estate  in  it  for  the  purpose  of  executing 
the  trust 

"If  both  these  should  fail,  his  heirs,  or  whosoever  should  possess  and  enjoy 
the  property,  are  charged  with  the  trust 

"That  this  trust  is  fastened  upon  the  land  cannot  admit  of  a  doubt  Where- 
ever  a  person  by  will  gives  property  and  points  out  the  object,  the  property, 
and  the  way  it  shall  go,  a  trust  is  created,  unless  he  shows  clearly  that  his  de- 
sire expressed  is  to  be  controlled  by  the  trustee,  and  that  he  shall  have  an 
option  to  defeat  it     2  Yes.  Jun.  385. 

"It  has  been  urged  by  the  defendant's  counsel  that  these  lands  cannot  be 
charged  with  the  trust  in  the  hands  of  the  heir,  because  the  will  directs  that 
they  shall  not  be  possessed  or  enjoyed,  except  in  the  manner  and  for  the  tises 
specified.  That  the  manner  and  the  vse  must  concur  in  order  to  charge  the 
trust  on  the  land.  But  I  apprehend  this  is  a  mistaken  application  of  the 
term  manner  as  here  used.  It  does  not  refer  to  the  persons  who  were  to  exe- 
cute the  trust  But  to  the  mode  or  manner  in  which  it  was  to  be  carried  into 
effect,  viz:  "by  erecting  upon  some  eligible  part  of  the  land  an  asylum  or 
marine  hospital,  to  be  called  the  Sailors'  Snug  Harbor.  And  the  uses  were 
*for  the  purpose  of  maintaining  and  supporting  aged,  decrepid  and  worn  out 
sailors.'  Whoever,  therefore,  takes  the  land  takes  it  charged  with  these  uses 
or  trusts,  which  are  to  be  executed  in  the  manner  above  mentioned.  And  if 
so,  there  can  be  no  objection  to  the  act  of  incorporation,  and  the  vesting  the 
title  therein  declared.  It  does  not  interfere  with  any  vested  rights  in  the  heir. 
He  has  no  beneficial  interest  in  the  land.  And  the  law  only  transfers  the  exe- 
cution of  the  trust  from  him  to  the  corporation,  and  thereby  carrying  into  effect 
the  clear  and  manifest  intention  of  the  testator.  But  being  of  opinion  that  the 
legal  estate  passed  under  the  will,  I  have  not  deemed  it  necessary  to  pursue  the 
question  of  trust,  and  have  simply  referred  to  it  as  being  embraced  in  the  point' 
submitted  to  the  court 

"If  this  is  to  be  considered  a  devise  to  a  corporation,  it  will  not  come  within 
the  prohibitions  in  the  statute  of  wills.  1  Revised  Laws,  864.  For  this  Act 
of  incorporation  is,  pro  tanto^  a  repeal  of  that  statute. 

"Taking  this  devise,  therefore,  in  either  of  the  points  of  view  in  which  it 
has  been  considered,  the  answer  to  the  question  put  must  be,  that  it  is  valid, 
so  as  to  divest  the  heir  of  his  legal  estate,  or  at  all  events,  to  affect  the  lands  in 
his  hands  with  the  trust  declared  in  the  will 

"  If  this  view  of  the  devise  in  the  will  of  Robert  Richard  Randall  be  correct, 
it  puts  an  end  to  the  right  and  claim  of  the  demandant,  and  might  render  it 
unnecessary  to  examine  the  other  points  which  have  been  certified  to  this  court, 
had  the  questions  come  up  on  a  special  verdict  or  bill  of  exceptions.  But  com- 
ing up  on  a  certificate  of  a  division  of  opinion,  it  has  been  the  usual  course  of 
this  court  to  express  an  opinion  upon  all  points. 

"It  is  not,  however,  deemed  necessary  to  go  into  a  very  extended  examina- 
tion of  the  other  questions,  as  the  opinion  of  the  court  upon  the  one  already 
considered,  is  conclusive  against  the  right  of  recovery  in  this  action." 

See  also  the  able  opinion  of  Mr.  Johnson,  at  page  135  et  seq. 

Li  the  case  of  Vidal  et  als  v.  Oirard's  Executors^  2  Howard's  Rep.  127  et 
Mq.,  the  case  of  the  Baptist  Association  is  expressly  overruled.  Mr.  Justice 
Stoiy  says,  at  page  196: 

"Whatever  doubts,  therefore,  might  properly  be  entertained  upon  the  sub- 
jeet,  when  the  case  of  the  Trustees  qf  the  Philadelphia  Baptist  Association  v. 
JEfart'$  Emefui<fr^  4  Wheat,  was  before  this  court  (1819)  these  doubts  are  en- 
tirely removed  by  the  late  and  more  satisfactory  sources  of  information  to 
which  we  have  alluded." 
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Here  it  seems  to  me  to  be  clear,  that  whether  the  validity  of  the  clause  in 
Fink's  will,  founding  the  orphan  asylum,  be  tested  by  the  principles  of  the  civil 
law  or  by  those  of  the  common  law,  the  result  is  the  same. 

The  institution  of  the  universal  or  residuary  legatee  is  made  per  verba  de 
futuro.     He  says : 

"It  is  my  wish  and  desire,  and  I  do  hereby  declare  the  same  to  be  my  will^ 
that  after  the  payment  of  my  just  debts  and  the  several  legacies  hereinabove 
mentioned,  that  the  proceeds  of  the  whole  of  my  estate,  property,  rights,  effects 
and  credits,  be  applied  to  the  erection  and  maintenance  and  support  of  a  suit- 
able asylum  in  this  city,  to  be  used  solely  as  an  asylum  for  Protestant  widows 
and  orphans,  to  be  called  *Fink*s  Asylum;'  and  I  do  hereby  request  and  autho- 
rize my  friend  Biederich  Bnllerdieck^  after  my  decease,  to  name  and  appoint 
three  worthy  and  responsible  persons  as  trustees  to  carry  out  my  said  inten- 
tions respecting  the  said  asylum." 

Here  every  sentence  of  the  devise  is  per  verba  de/utvro,  nothing  in  present L 
The  asylum  is  to  be  established  with  the  proceeds  of  the  residuum  of  the  tes- 
tator's successions  in  the  city  of  New  Orleans ;  he  requests  his  executor  to 
designate  and  appoint  three  worthy  and  responsible  persons  as  trustees  to  cany 
out  his  intentions  respecting  the  foundation  of  the  asylum.  How  can  these 
intentions  be  carried  out,  except  by  applying  to  the  State  for  an  Act  of  incor- 
poration ?  It  is  obvious  that  the  functions  of  the  trustees  were  limited  to 
taking  the  necessary  steps  to  obtain  the  sanction  or  confirmation  of  the  State 
and  to  organize  the  asylum.  This  is  the  whole  extent  of  their  trust  The 
legatee  or  recipient  of  the  bequest  is  the  charitable  institution  itself  created  or 
founded  by  the  testator  himself,  subject  to  the  condition  that  the  State  will 
sanction  or  confirm  the  asylum,  by  conferring  on  it  the  character  and  capacity 
of  a  juridical  person. 

II.  The  State  of  Louisiana  has  ratified  and  confirmed  the  foundation  of  the 
"Fink  Asylum." 

No  objections  are  urged  to  the  form  and  regularity  of  the  Act  of  Incorpora- 
tion. 

A  number  of  highly  respectable  gentlemen,  among  whom  is  the  testamentary- 
executor  himself,  being  desirous  of  carrying  out  the  benevolent  intentions  of 
the  testator,  and  of  organizing  the  "Fink's  Asylum,"  prepare  a  charter  which 
they  ask  the  State  to  sanction ;  or  in  other  words,  they  ask  the  State  to  invest 
the  "Fink's  Asylum"  with  the  power  and  capacity  of  a  juridical  person.  This, 
application  is  granted ;  the  corporation  exists,  and  has  intervened  in  this  suit, 
asking  the  protection  of  the  court  against  the  attempt  of  distant  collateral  re- 
lations to  defeat  the  charitable  and  noble  dispositions  which  Fink  has  made  of 
his  property. 

III.  What  are  the  objections  urged  against  the  validity  of  the  bequest? 

It  is  strenuously  insisted  that  to  be  "  capable  of  receiving  by  last  will,  it  is 
necessary  to  be  conceived  at  the  time  of  the  decease.  C.  C.  1409.  To  this 
objection  we  answer,  in  the  first  place,  that  it  is  obvious  that  the  rule  laid  down 
in  this  Article  applies  to  natural  persons  only,  for  they  alone  can  be  born  alive ; 
and  in  the  second  place  we  say,  that  inasmuch  as  a  juridical  person  is  a  mere 
legal  entity  or  abstraction,  its  conception  must  necessarily  ditt'er  from  that  of  a 
natural  person  ;  the  conception  of  the  former  is  mental,  that  of  the  latter 
physical ;  and  in  the  third  place,  we  submit  that  the  argument,  drawn  from 
the  provisions  of  this  Article  of  the  Code,  is  a  petitio  princlpii.  It  takes  for 
granted  that  the  asylum  was  neither  conceived  nor  in  f»se^  at  the  time  of  the 
testator's  death  ;  and  we  have  shown  conclusively,  we  think,  that  the  confir- 
mation or  ratification  by  the  State,  of  the  foundation  of  the  asylum,  had  a  re- 
troactive eifect,  so  that  in  point  of  fact,  the  universal  or  residuary  legatee  was 
in  esse  when  the  testator  died.  The  doctrine  of  the  retroaction  of  the  accom- 
plishment of  a  suspensive  condition  is  familiar  to  every  lawyer.  It  is,  therefore, 
difficult  to  perceive,  in  what  respect,  the  Articles  872,  880,  1599  and  1602,  or 
the  case  of  the  Succession  of  Fisk,  3  A.  R.  705,  conflict  with  the  doctrine  for 
which  we  contend  in  support  of  the  validity  of  this  bequest  Nor  can  we  see 
how  a  proper  interpretation  of  Articles  934,  928,  947,  944,  948,  1469  and  1459 
of  the  Code  can  possibly  lead  to  a  different  conclusion. 

As  to  the  idea  that  the  succession  vested  in  the  executor  or  trustees  and 
thereby  created  an  impossible  title,  we  respectfully  submit  that  there  is  not  the 
slightest  foundation  for  it.  Nothing,  whHtcver,  is  vested  by  this  will  either  in 
the  executor  or  the  trustees  to  be  elected  b}'  him.     As  before  observed  their 
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fonctions  are  limited  to  taking  the  necessary  steps  to  carry  the  intentions  of  '»« 
the  testator  with  respect  to  the  foundation  of  the  asyUim  into  effect ;  they  are  pj^ 
the  mere  temporary  agents,  for  that  purpose,  and  no  other.  A  literal  construc- 
tion of  Isaac  Franilin^s  will,  may  perhaps  justify  the  decision  in  the  Su^icestnan 
of  Franklin,  of  the  majority  of  the  court  But  even  in  that  case,  it  certainly 
admits  of  rational  doubt,  whether  the  court  did  not  adopt,  as  their  guide,  the 
lett4fr  tohwh  hilleth,  instead  of  carrying  <mt  the  spirit  and  intentions  wki^ih 
^^ri/y*  Ii  ^or  ooe,  have  always  entertained  the  sincere  conviction  that  Mr. 
Justice  Presumes  dissenting  opinion  was  correct  But,  be  this  as  it  may,  where 
is  the  remotest  analogy  between  that  case  and  the  one  before  the  court,  except 
with  regard  to  the  point  decided  in  the  Milne  case  ? 

It  is  said  that  **  the  whole  Roman  law  is  founded  on  an  inferance  from  the 
law  e}us  servorum,  or  the  preceding  law  of  that  title,  362."  That  the  latter  law 
is  the  origin  of  the  rule,  there  can  be  no  doubt,  but  it  does  not  appear  to  us 
that  tiiat  can  be  considered  as  a  reason  for  rejecting  it ;  on  the  contrary,  this 
proves  beyond  all  doubt,  to  my  mind,  that  Mr.  Justice  Prest<m  was  right  when 
he  said  in  the  Franklin  will  case  **  this  exception  to  the  general  rule,  as  thus 
enunciated  by  Mackeldey,  is  not,  as  has  been  contended,  the  mere  creature  of 
the  statutory  laws  of  Rome,  but  has  its  foundation  in  correct  reasoning  and  the 
very  nature  of  things.  When  the  law  maker  lays  down  the  general  rule,  rela- 
tive to  the  acquisition  of  rights  or  property  by  natural  persons,  by  means  of  a 
testamentary  disposition,  he  requires  the  existence  of  the  legatee  or  testamen- 
tary heirs  at  the  time  of  the  death  of  the  testator ;  for,  he  wno  is  not  in  being 
cannot  acquire  anything.  But  when  a  testator  is  desirous  of  becoming  the 
founder  of  a  charitable  or  educational  institution,  he  does  so  on  the  implied 
condition,  that  the  State  will  ratify  and  confirm  his  benevolent  intentions.  If 
the  confirmation  is  withheld  the  will  is  defeated ;  but  if  granted,  it  operates 
like  the  accomplishment  of  all  suspensive  conditions,  whether  express  or  im- 
plied, and  has  a  retroactive  effect  The  correctness  of  these  views,  I  believe, 
is  recognized  in  every  system  of  jurisprudence,  both  ancient  and  modem,  and 
I  have  heard  nothing  in  the  argument  of  this  case,  to  induce  me  to  entertain 
the  slightest  doubt  of  the  soundness  of  the  able  opinion,  rendered  in  the  case 
of  the  Milne  Asylums." 

I  am  unable  to  understand,  how  it  can  be  asserted  that  the  Milne  case  is 
founded  on  a  falacy.  The  learned  counsel  says,  that  ^^  existence  being  neces- 
sary to  constitute  the  capacity  to  take  by  testament,  to  remove  this  disability 
by  a  condition  would  be  little  short  of  an  absurdity.  That  this  cannot  be  done 
is  shown  conclusively  by  th^j  concurrence  of  all  jurists."  I  apprehend  that 
the  apparent  absurdity  results  not  from  the  application  of  the  familiar  and 
universally  recognized  rule  we  invoke,  but  from  arguing  in  a  circle.  As  regards 
the  concurrence  of  all  jurists,  I  flatter  myself  that  I  have  shown  conclusively 
that  they  are  unanimous  in  their  recognition  and  approval  of  the  rule  which 
my  learned  friends  attempt  to  overturn. 

What  Marcad6  says  in  his  commentary  on  the  906th  Article  of  the  Napoleon 
Code,  refers  to  the  capacity  of  natural  persons,  and  has  no  application  to  the 
questions  we  are  discussing.     Vol.  3,  p.  397. 

And  his  observations,  so  much  relied  on,  when  commenting  on  Article  910 
of  the  Napoleon  Code,  evidently  refer  to  the  case  where  there  has  been  no  rati- 
fication or  confirmation  by  the  State. 

It  is  needless  to  refer  particularly  to  all  the  other  authorities  cited,  such  as 
Merlin,  Coin-Delisle,  TouUier,  &c.,  because  they  are  all  considering  the  capa- 
city of  natural  persons ;  and  I  have  shown  that  when  they  speak  of  juridical 
persons,  they  admit  the  rule  applied  by  the  Supreme  Court  of  Louisiana,  in 
the  case  of  Milne's  Heirs  v.  Milne^s  Executors^  and  reaffirmed  in  that  of  the 
succession  of  Franklin.  Take,  for  instance,  TouUier,  whose  authority  is  invoked 
against  us :  he  says.  Vol.  5,  No.  204,  '^  Si  les  dons  sont  faits  par  testament 
Tautorisation  du  gouvemement  pour  les  recevoir  n^est  pas  moins  n^cessaire ; 
mais,  en  attendant,  les  receveurs  des  pauvres  et  des  hospices  peuvent,  sur  la 
simple  remise  du  testament,  faire  tous  les  actes  conservatoires  qui  sont  jug^s 
n^cessaires. 

As  regards  the  authority  quoted  from  the  40th  Gliick^s  Commentaries,  the 
court  will  find  that  the  author  throughout  his  careful,  able  and  elaborate  ex- 
amination of  the  subject,  fully  sustains  the  views  which  I  have  endeavored  to 
submit  to  the  consideration  of  the  court 
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Lastly,  it  is  contended,  that  the  case  of  the  Congregational  Ohnreh  r.  ffen^ 
demon,  4  R.  R.  211,  conflicts  with  that  of  the  Heirs  <^  Milne  v.  Milne's  E^ 
ecu  tor  An  examination  of  the  case  will  satisfy  the  court  that  there  is  no 
analogy,  whatever,  between  it  and  that  of  Milne.  So  &r  from  their  being  any 
conflict  between  them,  the  decision  in  the  Milne  case  is  expressly  referred  to 
and  approved.  Judge  Simon,  who  delivered  the  opinion  of  the  court,  says: 
"  It  has  been  urged  that  the  term,  imposed  by  the  testator  for  the  payment  of 
the  legacy,  is  in  the  nature  of  a  condition,  that  under  the  1460th  Article  of  the 
Civil  Code,  when  the  donation  depends  on  the  fulfillment  of  a  condition,  it  is 
8u£Scient,  if  the  donee  is  capable  of  receiving,  at  the  moment  the  condition  is 
accomplished  -,'  and  we  have  been  referred  to  the  case  of  the  Succession  of 
Alex,  Milne,  17  L  R.  46,  as  containing  principles  applicable  to  the  question  at 
issue.  In  this  case,  it  is  true,  that  the  testament  was  opened  on  the  14th  of 
March,  1832,  that  the  incapacity  was  removed  on  the  oth  of  March,  1841,  and 
that,  therefore,  five  years  had  not  elapsed  between  the  period  of  the  opening  of 
the  will  and  the  removal  of  the  incapacity.  Thus,  it  is  insisted,  that  the  legatee 
was  capable  of  receiving  at  the  time  the  first  instalment  was  to  be  paid,  and 
this  is  all  that  the  law  requires.  But  the  term,  in  our  opinion,  cannot  be  as- 
similated to  a  condition.  The  payment  of  the  legacy  to  be  made  at  a  certain 
period,  was  only  delayed  without  its  depending  upon  any  uncertain  event  which 
was  to  happen  or  not,  at  the  expiration  of  five  years. '^  The  court  then  pro- 
ceeds to  point  out  the  obvious  (Hstinction  between  a  condition  and  a  term^  for 
the  purpose  of  proving  that  the  principles  recognized  in  the  case  of  the  Heir^ 
of  Milne  v.  Milne's  Executors,  have  no  application  to  the  case  then  under  con- 
sideration. The  real  ground  on  which  the  decision,  in  that  case,  rests,  is  that 
the  contract,  under  which  the  plaintiff  claimed,  had  been  entered  into  infrcnidr- 
em  legis  and  could,  therefore,  not  give  rise  to  any  valid  obligation. 

It  is,  therefore,  clear,  I  think,  that  the  correctness  of  the  doctrine  laid  down 
in  the  Milne  case,  was  not  only  expressly  recognized  and  re-afSrmed  by  all  the 
judges,  in  the  case  of  the  succession  of  Franklin ;  but  that  it  was  also  sanctioned 
in  that  of  the  First  Congregational  Church  of  ^^eto  Orleans  y,  Henderson. 

Under  this  state  of  our  jurisprudence,  it  is  respectfully  submitted,  that  the 
question  can  hardly  be  considered  as  an  open  one,  and  notwithstanding  the 
powerful  efforts  made  by  our  learned  adversaries  to  demonstrate  its  fallacy,  its 
soundness  has  not  been  impugned. 

Buchanan,  J.  John  David  Fink,  of  New  Orleans,  died,  leaving  a  will  which 
has  been  admitted  to  probate  and  execution.  This  will,  dated  the  7th  No- 
vember, 1855,  contains  the  following  clause : 

"  It  is  my  wish  and  desire,  and  I  do  hereby  declare  the  same  to  be  my  will, 
that  after  the  payment  of  my  just  debts,  and  the  several  legacies  herein  above 
mentioned,  that  the  proceeds  of  the  whole  of  my  estate,  property,  rights,  effects 
and  credits  be  applied  to  the  erection  and  maintenance  and  support  of  a  suit- 
able asylum  in  this  city,  to  be  used  solely  as  an  asylum  for  Protestant  widows 
and  orphans,  to  be  called  "  Fink^s  Asylum,"  and  I  do  hereby  request  and  au- 
thorize my  friend  Diederich  BuUerdiech,  after  my  decease,  to  name  and  ap- 
point three  worthy  and  responsible  persons  as  trustees,  to  carry  out  my  said 
intentions  respecting  the  aforesaid  asylum." 

The  plaintifis,  nearest  of  kin  and  heirs  at  law  of  the  testator,  pray  that  the 
above  recited  clause  of  the  will  be  declared  null  and  void,  for  the  following 
reasons: 

Ist  Because  there  was  no  person  in  being  capable  of  receiving  said  bequest 
at  the  time  of  the  testator^s  decease. 

2d.  Because  it  creates  a  perpetuity,  which  no  individual  is  authorized  to  do 
in  a  case  like  the  present 

8d.  Because  of  the  uncertainty  and  vagueness  of  the  bequest,  and  the  omis- 
sion of  the  testator  to  provide  for  the  mode  and  manner  in  w^hich  his  intentions, 
whatever  they  may  have  been,  were  to  be  carried  into  effect 


NEW  ORLEANS,  APRIL,  1867.  819 

4th.  Because  such  testamentary  dispositions  are  in  direct  opposition  to  the  Vvk 

policy  of  the  law,  and  could  not,  in  a  case  like  the  present,  be  carried  into  ex-         Furc 
ecution,  without  making,  as  far  as  this  disposition  is  concerned,  an  entire  new 
will  for  the  testator. 

6th.  Because  the  said  disposition  does  not  in  reality  dispose  of  or  transfer 
the  property  therein  designated  to  any  person  or  persons ;  and,  as  &r  as  the 
said  property  is  concerned,  the  testator  must  be  considered  to  have  died  in- 
testate. 

Li  considering  these  objections  we  will  be  spared  much  labor  by  carefully 
examining  who  is  the  real  devisee  or  legatee  under  this  clause  of  Finh's  will. 

Note  the  expressions — **  I  will  that  the  proceeds  of  my  estate  be  applied, 
(aft^  the  payment  of  debts  and  of  particular  legacies,)  to  the  erection  and 
maintenance  and  support  of  an  asylum  in  this  city,  to  be  used  solely  as  an 
asylum  for  Protestant  widows  and  orphans,  to  be  called  Fink^s  Asylum/* 

What  is  the  object  of  the  testator's  bounty  ?  Not  the  building  to  be  erected ; 
but  the  widows  and  orphans,  for  whom  that  building  is  to  be  a  refuge  and  a 
home. 

Again,  what  Protestant  widows  and  orphans  are  intended  ?  The  answer  is 
equally  dear.  Protestant  widows  and  orphans  in  this  city ;  that  is  to  say, 
in  the  city  of  New  Orleans,  where  the  will  was  made :  for  it  is  in  this  city, 
says  the  will,  that  the  asylum  is  to  be  erected  for  Protestant  widows  and  or- 
phans. 

The  difficulty  in  this  case  has  arisen  principally  from  Mr,  FinFs  having 
given  a  name  to  the  asylum  thus  proposed  to  be  built  and  maintained  with  the 
proceeds  of  his  estate.  But  there  are  no  words  of  devise  to  the  asylum  of  that 
name.  In  this  respect,  the  present  case  differs  from  that  of  Alexander  Milm^g 
will,  reported  in  17  La.  Rep.,  46,  the  doctrine  of  which  case  has  been  so  much 
questioned  by  the  counsel  of  plaintifSi.  Milne  declared  in  his  will,  his  inten- 
tion that  an  asylum  for  destitute  orphan  boys,  and  another  asylum  for  destitute 
orphan  girls,  should  be  established  at  Milneburg,  in  the  parish  of  Orleans, 
under  the  name,  &c.,  and  that  his  executors  should  cause  the  same  to  be  incor- 
porated— and  to  the  said  contemplated  institutions  he  gate  and  bequeathed,  Ac, 
and  instituted  for  his  universal  heirs  and  legatees  the  said  institutions,  &c. 

We  do  not  feel  ourselves  called  upon  to  pronounce  any  opinion  upon  the 
correctness  of  the  ruling  of  oiu*  predecessors  in  relation  to  Miln^s  will,  con- 
taining dispositions  so  evidently  distinguishable  from  those  now  under  consid- 
eration. The  only  particular  in  which  there  is  an  apparent  resemblance,  is 
in  the  injunction  of  Finh  to  his  executor  to  appoint  trustees  to  carry  out  his 
intentions  respecting  the  aforesaid  asylum.  But  the  language  by  no  means 
implies,  necessarily,  what  is  expressed  in  terms  unequivocal  in  the  will  of 
Milne,  namely :  that  the  executor  or  the  trustees,  or  both  together,  should 
take  measures  for  the  incorporation  of  the  "  Fink^s  Asylum."  On  the  contrary, 
it  appears  to  us  entirely  probable  that  the  design  of  Fink  was  that  his  executor 
should  nominate  trustees,  in  whom  should  vest  the  superintendence  of  the 
erection  of  the  asylum,  and  the  administration  of  the  charity,  without  any 
other  or  further  authority  than  what  they  would  derive  from  the  appointment 
of  the  executor  under  the  will. 

Had  the  testator  gone  so  far  as  to  name  those  trustees  himself  and  to  vest 
his  estate  in  them  for  the  objects  and  purposes  expressed,  the  will  would  have 
been  roid  under  Article  1607  of  the  Louisiana  Code.    The  case  of  FranMin^s 
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Jm  Succemm,  in  7th  Annual  Reports,  would  then  have  been  directly  in  point 
FwK.  On  the  other  hand,  the  design  of  the  testator  may  have  been  that  the  trustees, 
80  to  be  appointed  by  his  executor,  should  merely  advise  and  aid  in  all  means 
sanctioned  by  law  for  the  accomplishment  of  the  testator's  intention  of  found- 
ing an  asylum  for  Protestant  widows  and  orphans  in  the  city  of  New  Orleans. 
And  were  we  compelled  to  give  an  interpretation  of  this  clause  of  the  will,  in 
reference  to  the  object  of  the  proposed  appointment  of  trustees,  we  would  un- 
doubtedly feel  bound  to  understand  this  disposition  in  a  sense  in  which  it  could 
have  effect,  if  possible,  rather  than  one  in  which  it  could  have  none.  C.  C. 
1706.  But  no  interpretation  of  this  disposition  is  necessary.  On  its  face,  it  is 
a  delegation  by  the  testator  to  a  third  person  of  the  choice  of  administrators 
of  a  portion  of  the  estate ;  and  as  such,  by  Article  1566  of  the  Code,  is  a  mere 
nullity,  and,  under  Article  1506,  must  be  considered  as  not  written. 

Viewing,  then,  the  Protestant  widows  and  orphans  in  the  city  of  New  Or- 
leans as  the  true  residuary  legatees  of  John  D.  FinTc^  we  are  dispensed  from 
any  remark  upon  the  first  ground  of  plaintiffs,  to  wit,  that  there  was  no  per- 
son in  being  at  the  time  of  the  testator's  death,  capable  of  receiving  said  be- 
quest 

The  second  ground  of  objection  is,  that  the  will  creates  a  perpetuity  ;  which, 
say  the  plaintiffs,  no  individual  is  authorized  to  do  in  a  case  like  the  present 

It  is  not  perceived  by  us  that  this  will  creates  a  perpetuity,  in  any  other 
sense  than  every  institution  of  heir  by  testament  creates  a  perpetuity.  The 
death  of  the  testator  invests  the  instituted  heir  with  all  rights  to  the  same  ex- 
tent as  they  were  possessed  by  the  deceased.  C.  C.  984,  937.  And  this  is 
alike  the  case,  whether  the  instituted  heir  be  a  natural  person  or  a  mere  legal 
,  entity,  or  a  class  of  destitute  or  afflicted  persons,  objects  of  the  testator's 
charity. 

The  third,  fourth  and  fifth  grounds  of  objection  to  FinJSs  will,  may  be  con- 
sidered together.  They  present,  in  different  aspects,  the  uncertainty  of  the 
objects  of  the  testator's  benevolence,  as  objections  to  the  validity  of  his  wilL 

Article  1536  of  the  Code  sanctions  a  donation  to  the  poor  of  a  community. 
And  note  that  the  word  community  in  this  Article  means  a  municipal  corporatioiL 
The  word  in  the  French  text  is  commtine^  which  has  that  signification.  The 
Article  is  copied,  word  for  word,  from  Article  937  of  the  Code  Napoleon.  Al- 
though Article  1536  is  found  under  the  head  of  donations  inter  vivoSy  its  dispo- 
sitions have  been  interpreted  by  this  court  in  the  case  of  the  Succoimon  of  Jo- 
seph Claude  Mary,  2  Rob.  438,  to  be  applicable  to  donations  mortis  causa. 

Among  the  legacies  contained  in  the  will  of  Maiy^  was  one  of  five  thousand 
dollars  "to  the  Orphans  of  the  First  Municipality  ;"  and  the  decision  of  the 
court  was  "  that,  under  Article  1536  of  the  Civil  Code,  the  city  council  of  the 
First  Municipality  will  be  competent  to  claim  and  receive  the  legacy,  and  regu- 
late its  distribution  among  the  intended  objects  of  the  testator's  munificence 
to  be  found  within  the  limits  of  the  First  Municipality."  Surely  the  words 
"Protestant  widows  and  orphans"  used  in  FinTSs  will,  in  connection  with  other 
words  which,  as  we  have  said,  indicate  with  certainty  his  meaning  to  be  "Pro- 
testant widows  and  orphans  in  the  city  of  New  Orleans,"  are  words  as  definite 
and  precise  as  the  words  used  in  Mary^s  will,  "  orphans  of  the  First  Munici- 
pality."    This  general  form  of  expression  is  sanctioned  by  the  law  quoted. 

Neither  does  it  appear  to  us  that  the  qualification  "Protestant"  of  the  nouns- 
substantive,  "  widows  and  orphans,"  is  so  vague,  as  to  vitiate  this  bequest     It 
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will  be  for  the  administrators  of  this  charity  to  determine  what  widows  and         Fm 
what  orphans  came  under  the  denomination  of  "  Protestant"  p^^^ 

The  cases  of  the  Phila*lelphia  Baptist  A«sociation  v.  Ilart^  in  4  Wheaton  ; 
of  Inglis  v.  Tntstees  of  Sailors'  Snug  Harbor^  3  Peters,  and  Yidal  v.  GirarcCs 
Bxecutors,  2  Howard,  have  been  much  discussed  in  argument 

There  is  much  curious  learning  in  those  cases  on  the  subject  of  the  jurisdic- 
tion the  Courts  of  Chancery  over  charities  and  testamentary  trusts,  very  little 
of  which  has  any  application  in  Louisiana.  The  point  which  those  decisions 
of  the  Supreme  Court  of  the  United  States  were  iLsed  to  elucidate,  the  validity 
of  a  devise  to  a  corporation,  not  in  essee  at  the  time  of  the  opening  of  the  suc- 
cession of  the  testator,  we  have  deemed  unnecessary  to  consider  herein,  as  we 
regard  the  devise  in  Finh^s  will  as  a  devise  to  "  the  Protestant  widows  and 
orphans  in  New  Orleans"  and  not  to  the  "  Fink's  Asylum."  To  the  same  point, 
we  have  been  referred  to  the  law  62  of  the  title  de  heredibus  institaendis  of  the 
Roman  l>igest  (book  28,  title  5)  and  the  commentaries  of  two  standard  German 
authorities,  Mackeldey  and  Miihlenbnich,  upon  that  law ;  also  to  the  writings 
of  the  French  jurists  Coin-Delisle,  Troplong  and  others,  commenting  the  910th 
Article  of  the  Code  Napoleon,  an  Article  which  is  not  copied  in  our  Code. 

Did  our  subject  require  it,  we  would  be  pleased  to  review  the  doctrines  of 
these  authorities,  all  of  the  first  rank  in  three  different  systems  of  jurispru- 
dence. We  have  perused  them  with  care,  and  with  much  edification,  and  may 
remark  eri  passant  that  the  doctrine  pf  the  Supreme  Court  of  the  United  States^, 
in  the  cases  of  the  Philadelphia  Baptist  Association  and  of  the  Sailors'  Snug 
Harbor,  seems  very  like  that  of  the  Supreme  Court  of  Louisiana  in  the  cases 
of  Milne's  and  of  FrankVuCs  wills.  The  distinction  of  bequests  j>^t  verba  de 
presenti  and  bequests  7>«r  rerba  de  futuro^  so  strongly  drawn  by  both  those 
courts,  and  which  constituted  the  point  of  diflerence  between  the  cases  of  the 
Baptist  Association  and  the  Sailors'  Snug  Harbor,  decided  by  the  one,  and  those 
of  Milne  and  of  Franklin,  decided  by  the  other,  was  no  less  decisive  of  the  in- 
terpretation of  the  wills  of  StaeiUl  and  oi  Blum,  as  reported  by  Miihlenbruch, 
cases  which,  says  that  learned  commentator,  attracted  the  attention  of  all  Ger- 
many. Gl lick's  Illustration  of  the  Pandects,  continued  by  Miihlenbruch,  vol. 
40,  pages  89  to  108. 

Yet  this  distinction  seems  entirely  unknowTi  to  the  French  jurists,  perhaps 
because  our  Article  1460,  which  recognizes  it,  is  not  found  in  the  French  Code. 
An  approach  was  made  to  the  recognition  of  this  distinction,  and  of  the  rule 
of  the  Roman  law,  ^^/la^res  esto,  cum  capere  pofuerit,^^  in  a  decision  of  the 
Court  of  Cassation  in  March,  1854,  commented  by  Troplong,  2d  Donations  et 
Testamens,  p.  198  etseq.,  but  it  seems  very  questionable  whether  that  decision 
is  regarded  as  law  in  France. 

A  corporation  has  been  formed,  by  the  title  of  tlie  "Fink's  Asylum,"  under 
the  Act  of  14th  March,  1855,  "for  the  organization  of  corporations  for  literary 
scientific,  religious  and  charitable  purposes,"  and  has  intervened  herein,  claim- 
ing to  be  the  devisee  under  the  clause  of  the  will  in  question ;  and  as  such  to 
be  entitled  to  take  the  residue  of  the  estate,  after  the  payment  of  the  debts  and 
particular  legacies.  The  remarks  already  made  by  us  are  decisive  of  the  inter- 
vention. The  charity  created  by  this  will,  in  our  opinion,  is  legally  to  be  ad- 
ministered only  b}'  the  city  corporation  of  X(  w  OrltViiis. 

It  is,  therefore,  adjudged  and  decreed,   tliat  the  judgment  of  the  District 
Courts  so  far  as  regards  the  plaintiffs,  be  reversed;  that  there  be  judgment 
41 
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^  against  plaintiffs,  declaring  the  will  of  JoJin  David  FinJc  to  be  legal  and  valid; 

Fat  that,  as  to  the  intervenor,  the  Fink's  Asylum,  the  judgment  be  affirmed  dismiss- 
ing said  intervention ;  that  the  costs  of  the  lower  court  be  home  by  plaintiffs, 
except  those  of  the  intervention,  which  are  to  be  paid  by  the  intervenor;  and 
that  the  costs  of  appeal  be  paid  jointly  by  the  plaintiffs  and  the  intervenor. 

Spofford,  J.,  dissenting.  Conceding  that  the  doctrine  of  the  case  of  the 
Suecesnon  of  Mary,  4  Rob.  438,  is  correct,  that  case  does  not  appear  to  me  to 
sustain  the  application  of  the  doctrine  made  in  this. 

There,  the  bequest  was  of  a  specific  sum  of  money  directly  **  to  the  orphans 
of  the  First  Municipality."  The  only  question  was,  who  did  the  testator  in- 
tend should  administer  the  charity.  He  having  preserved  a  complete  silence  in 
this  respect,  the  court  properly  determined  that  the  Council  of  the  First  Muni- 
cipality should  control  the  distribution  of  the  fund  rather  than  the  **New  Or- 
leans Catholic  Association  for  the  relief  of  Male  Orphans,"  a  corporation  which 
the  testator  did  not  appear  to  have  had  in  mind,  and  which  must  necessarily 
have  restricted  his  bounty,  which  was  intended  to  be  disbursed  without  refer- 
ence to  religion  or  sex. 

I  do  not  understand  that  in  the  case  alluded  to  there  was  any  controversy  as 
to  the  validity  of  the  bequest;  the  question  was,  who  should  administer  it 

Here,  there  was  not  a  bequest  by  Fink  "to  the  Protestant  widows  and  or- 
phans of  New  Orleans."  It  seems  to  me  a  forced  construction  to  say  that  be- 
cause the  erection  of  a  building  in  New  Orleans  was  contemplated,  therefore 
the  testator  intended  to  confine  his  bounty  to  widows  and  orphans  of  New  Or- 
leans alone.  Yet  it  is  only  upon  this  hypothesis,  if  at  all,  that  the  city  would 
be  authorized  to  accept  it  in  their  name,  under  AHicle  1536  of  the  Code. 

But  the  testator  has  emphatically  shown  that  he  did  not  intend  the  city 
authorities  to  have  anything  to  do  with  the  administration  of  this  charity.  He 
has  defined,  or  attempted  to  define,  quite  another  power  to  control  this  matter. 
He  has  authorized  a  particular  individual  to  name  and  appoint  trustees  to  take 
and  supervise  the  execution  of  a  trust.  How  can  we  disregard  the  expression 
of  his  will  and  substitute  another  will  for  it  ? 

If  the  trustees  cannot  take,  it  seems  to  me  that  there  is  no  one  to  take  the 
donation,  and  it  falls  to  the  heirs  at  law.  The  city  of  New  Orleans  makes  no 
claim. 

That  the  trustees  cannot  take  seems  to  be  conceded.  And  I  do  not  perceive 
that  the  Milne  case,  far  as  it  goes,  goes  so  &r  as  to  sustain  the  pretensions  of 
the  association,  organized  under  the  general  law  of  corporations,  and  interven- 
ing in  this  cause. 

I  think  the  judgment  should  be  affirmed. 

George  EiistiSy  Robert  Preaux  and  P.  E.  Borford,  for  a  re-hearing : 

Neither  in  the  written  nor  in  the  oral  discussions  which  have  taken  place, 
upon  the  universal  disposition  contained  in  FinJc's  will,  was  it  suggestea  that 
the  heir,  instituted  by  that  disposition,  was  in  eese  at  the  death  of  the  testator. 

K,  then,  we  press  with  more  than  usual  earnestness  our  demand  for  a  reargu- 
ment  of  this  cause,  our  apology  must  be  found  in  the  fact  that  the  decision  of 
the  court  conveyed  to  us  the  first  intimation  that  there  existed  in  the  disputed 
clause,  the  elements  of  a  present  devise  to  persons  capable  of  taking  when  the 
succession  was  opened. 

In  the  following  views,  which  we  have  hurriedly  thrown  together,  we  shall 
endeavor  to  establish,  that  the  disposition  will  not  bear  the  interpretation 
placed  upon  it  by  the  court;  and  that  even  if  it  did,  it  would  be  inoperative  to 
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defeat  the  title  of  the  legal  heirs.     In  the  limited  time  allowed  for  the  prepara-  Fm 

tion  of  applications  like  the  present,  a  careful  and  well  considered  treatment  of         ^^ 
the  subject  is  hutlly  practicable. 

"The  Protestant  widows  and  orphans  in  the  city  of  New  Orleans"  are,  in 
judgment  of  the  court,  the  residuary  legatees  of  John  D,  Finh.  We  assume 
the  court  to  intend  that  they  take  as  a  class,  and  not  ut  singuli  or  as  indi- 
yidualB ;  and  further,  that  the  beneficiaries  of  this  disposition  are  not  such 
Protestant  widows  and  orphans  only  as  happen  to  be  alive  when  the  testator 
died,  but  every  person  in  all  future  time  who  shall  come  within  the  description 
of  the  class  designated.  It  is  because  such  a  class  existed  at  the  time  Finh 
died  that  we  understand  the  court  to  have  rejected  the  first  ground  of  the 
plaintififs  action,  to  wit :  that  there  was  no  person  or  being  at  the  time  of  the 
testator's  death,  capable  of  receiving  the  bequest 

The  point  of  inquiry,  then,  is  whether  a  class  of  persons,  simply  as  a  class, 
is  a  legal  entity,  capable  of  enjoying  civil  rights,  and  as  such  of  being  instituted 
testamentary  heirs. 

Our  law  recognizes  but  two  descriptions  of  persons,  the  natural  or  physical, 
and  the  legal  or  juridical. 

The  juridical  person  is  the  creature  of  the  law,  and  except  in  the  solitary  in- 
stance of  partnership  associations,  which  form  persons  distinct  from  the  per- 
sona composing  them,  no  power  exists  in  private  individuals  to  call  a  juridical 
person  into  being.  Thus,  no  number  of  individuals  can,  by  aggregating  them- 
selves together,  or  by  being  placed  under  particular  classifications,  assume  to 
themselves,  or  be  endowed,  save  by  the  exercise  of  the  sovereign  power,  with 
a  capacity — a  personality  separate  fix)m  that  of  the  several  members  out  of 
which  the  body  is  formed  Such  associations  or  classes  have  no  legal  exist- 
ence. They  are  not  the  subjects  of  civil  rights ;  they  cannot  become  the  debtors 
of  civil  obligations ;  they  cannot  give  or  receive,  sue  or  be  sued. 

No  one  would  speak  of  the  lawyers,  the  doctors  or  the  mechanics  of  a  city, 
or  of  the  Catholics,  Presbyterians  or  Jews,  or  of  any  other  incorporated  class 
of  persons  as  legal  entities,  or  as  possessing  any  capacities  distinct  from  those 
of  the  individuals  composing  the  class.  What  is  there  in  the  class  of  persons 
designated  in  FinVs  will  as  the  "  Protestant  widows  and  orphans  in  New  Or- 
leans" to  take  them  out  of  this  catagory  ?  As  a  class  they  do  not  constitute  a 
juridical  person ;  as  individuals  forming  the  class,  they  are,  it  is  true,  natural 
persons  capable  of  receiving.  But  if  the  will  referred  to  them  as  individuals, 
it  would  embrace  only  such  of  them  as  were  in  existence  at  the  testator's  death, 
a  limitation  clearly  not  intended  by  the  testator;  and  even  with  regard  to  these, 
the  disposition  would  be  null,  as  in  favor  of  uncertain  persons.  Besides,  if  the 
clause  were  so  limited,  there  would  remain  an  important  interest  in  the  legal 
heirs  unaffected  by  the  disposition,  and  which  would  become  available  on  the 
demise  of  the  last  liver  included  in  the  class.  The  "  Protestant  widows  and 
orphans  in  New  Orleans,"  then,  not  being  a  juridical  person,  cannot,  as  a  class, 
be  the  instituted  heir  of  Fink^  and  the  error  of  the  court  in  so  determining 
them  to  be  is,  with  all  due  deference,  the  more  apparent  from  the  imjpossibility 
of  carrying  out  to  its  legal  consequences  this  idea  of  the  capacity  of  the  class 
in  question.  For,  if  the  instituted  heirs  be  capable  of  receiving,  why  is  not 
the  succession  simply  delivered  over  to  them?  Why  are  they  placed  in  a 
state  of  quasi  pupilage,  and  the  city  of  New  Orleans  oppointed  their  guardian  ? 

It  is  said  the  "Protestant  widows  and  orphans,"  and  not  the  asylum,  are  the 
legatees,  because  the  former  are  the  undoubted  objects  of  the  testator's  bounty, 
and  must,  consequently,  be  presumed  to  have  been  intended  as  his  legatees. 
But  it  by  no  means  follows  that  the  party  to  be  ultimately  benefited  by  the 
testamentuy  disposition  is  the  actual  legatee.  In  the  species  of  legacies  known 
as  modal^  in  all  cases  of  legacies  with  a  destination,  it  constantly  happens  that 
the  legatee  named  has  no  real  interest  in  the  bequest,  but  that  the  same  enures 
to  the  advantage  of  some  person  or  class  who  may  be  moreover  incapable  of 
taking  directly.  Indeed,  if  the  expression  can  be  properly  used  in  the  connec- 
tion,  the  beneficiary  of  such  dispositions  may  even  be  an  inanimate  obiect 
InBtances  of  this  character  occur  more  frequently  under  the  French  law,  where 
Jidei  commtMa  are  permitted,  but  they  are  not  unfrequent  under  our  own  sys- 
tem. In  FuV$  wiU,  a  house  was  bequeathed  to  the  city  for  the  purpose  of  es- 
tablishing a  library;  in  MeDonogKB^  a  large  property  was  devised,  also  to  the 
city,  for  edncational  purposes.  Sums  are  constantly  left  to  the  Charity  Hos- 
pital and  other  incorporated  institutions,  the  benefit  of  which  accrues  to  the 
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Fdk  sick,  the  aged  and  the  needy ;  of  the  like  character  are  the  cases  put  by  the 

Vam.  commentatoi*s,  of  leg:acics  left  to  an  academy  to  found  a  prize,  or  to  provide  for 

the  support  of  a  favorite  cat  or  dog,  or  to  erect  a  monument  to  a  celebrated 
personage,  &c.  No  one  could  say,  in  the  instances  cited,  that  the  students  who 
are  provided  with  a  library,  or  the  uneducated  to  whom  gratuitous  instruction 
is  proffered,  or  the  literary  man  to  whom  the  prize  is  awarded,  or  the  domestic 
animal,  or  the  monument,  is  the  legatee,  though  clearly  in  each  case  the  object 
and  the  exclusive  object  of  the  testator's  bounty.  There  is  no  warrant,  there- 
fore, for  saying  that  the  *' Protestant  widows  and  orphans  in  New  Orleans"  are 
the  legatees  of  Fiiik^  simply  because  they,  as  a  class,  are  to  reap  the  benefit  of 
the  devise. 

Savigny  has  elaborated  the  idea  of  the  juridical  person  at  much  length  and 
with  great  clearness.  His  observations  with  respect  to  pious  foundations, 
similar  to  the  one  sought  to  be  established  by  Flnk^  merit  consideration,  as 
showing  how  carefully,  even  under  the  influence  of  a  system  so  favorable  to 
institutions  of  this  description,  the  distinction  between  the  foundation  and  the 
person  to  be  benefited,  was  preserved,  and  alsojhow  emphatically  the  necessity  of 
the  intervention  of  the  sovereign  power  is  recognized,  in  order  to  endow  these 
institutions  with  the  requisite  capacity.  We  quote  fi*om  the  French  translation 
of  his  treatise  on  Roman  Law,  vol.  2,  p  268:  "Aussitot  qu'un  etablissement 
de  ce  genre  a  le  caractere  de  personne  juridique,  il  doit  etre  traite  comme  un 
individu,  et  c'est  ce  qu'ont  fait  les  empereurs  Chretiens.  Ainsi  done,  un  h6pital, 
etc,  est  proprietaire  au  meme  titre  qu'une  personne  naturelle  ou  une  corpora- 
tion, et  les  auteurs  se  trompent  quand  ils  attribuent  ce  genre  de  propriety  a 
I'Etat,  k  une  ville  ou  a  une  eglise." 

In  sec.  89,  p.  274,  he  treats  of  the  manner  in  which  the  juridical  person  is 
created.  The  appositeness  of  his  views  to  the  present  case  is  so  striking  that, 
though  the  extract  is  longer  than  we  would  wish,  we  cannot  refrain  from  quot- 
ing a  portion  of  his  observations :  "  Independamment  de  la  raison  politique,  la 
necessite  du  consentement  de  TEtat,  pour  la  formation  d'une  personne  juridique, 
trouve  sa  source  dans  la  nature  meme  du  droit.  L'homme,  par  le  seul  fait  de 
son  apparition  corporelle,  proclame  son  titre  a  la  capacite  du  Droit,  principe 
auquel  I'esclavage  faisait  chez  les  Romains  une  large  exception,  et  dont  Tappli- 
cation  est  bien  autrement  generale  parmi  nous.  A  ce  signe  visible,  chaque 
homme,  chaque  juge,  sait  les  droits  qu'il  doit  reconnaitre,  les  droits  qu'il  doit 
proteger.  Quand  la  capacite  actuelle  de  T  homme  est  etendue  fictivement  a  un 
^tre  ideal,  ce  signe  visible  manque,  et  la  volonte  de  Tautorite  supreme  peut 
«6M^tf  y  suppleer  en  creant  des  sujets  artificiels  du  Droit:  abandonner  cette 
faculte  aux  volontes  individuclles,  ce  serait  infailliblement  jeter  sur  I'etat  du 
droit  une  grande  incertitude,  sans  parler  des  abus  que  pourraient  entrainer  des 
volontes  frauduleuses.  A  cette  raison  decisive,  prise  dans  la  nature  meme  du 
Droit,  se  joignent  des  considerations  politiques  et  d'economie  politique.  On 
reconnait  que  des  corporations  peuvent  ofifrir  des  dangers,  mais  Textentioa 
illimitee  des  fondations  n'est  pas  toujours  desirable  ou  indifferente.  Si  Ton 
faisait  une  riche  fondation  pour  la  propagation  de  livres  ou  de  doctrines  dange- 
reuses  pour  TEtat,  pour  la  morale  ou  la  religion,  TEtat  devrait-il  souflrir?  Ces 
fondations  mSme  de  pure  bienfaisance  ne  doivent  pas  nonplus  etre  entierement 
abandonnees  aux  volontes  individudlas.  Si  dans  une  ville,  par  exemplc,  oii  les 
6tablissements  en  faveur  des  pauvres  seraient  bien  organises  et  pourvus  de 
revenus  suffisants,  un  testateur  riche  par  une  charite  mal  entendue,  instituait 
des  aumdnes  qui  viendraient  deranger  les  bons  resultats  de  la  charity  publique, 
TEtat  n'aurait  aucun  motif  de  donner  a  cette  fondation  plus  de  consistance,  en 
lui  conferant  les  droits  de  personne  jui'idique.  Ici,  independamment  du  carac- 
tere de  la  fondation,  il  s'agit  encore  d'eviter  une  accumulation  exag^ree  be  biens 
en  main-morte.  Ce  genre  d'abus  peut  exister  meme  pour  les  fondations  auto- 
risees  par  I'Etat;  mais  il  n'y  aurait  aucun  moyen  d'y  remedier,  si  les  pai'ticuliers 
pouvaient  toujours  creer  de  nouvelles  fondations."     P.  278. 

To  us  the  intention  of  Fink  to  create  one  of  these  juridical  persons  appears 
so  clear,  that  the  difficulty  which  rests  upon  our  minds  is  to  imagine  a  form  of 
disposition  in  which  that  intention  could  have  been  made  more  manifest  than 
it  is  in  the  expressions  he  has  used. 

He  directs  that  the  residue  of  his  property  after  the  payment  of  his  debts, 
and  some  particular  legacies,  shall  be  ^^  applied" — to  what  >* — '*  to  the  erection 
and  maintenance  and  support  of  a  suitable  asylum,  in  this  city,  to  be  used  solely 
as  an  asylum  for  Protestant  widows  and  orphans."     The  widows  and  orphans 
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are  not  mentioned  in  the  disposing  part  of  the  clause,  but  only  in  connection         'w* 
with  the  destination  or  use  to  which  this  foundation  or  asylum  niaj^  be  devoted,  yvH^ 

and  that  his  main  object  should  be  made  more  distinctly  to  appear  he  invests 
the  creature,  the  juridical  person  he  sought  to  bring  into  being,  with  his  name, 
and  directs  it  shall  be  termed  "  Fink's  Asylum."  In  addition  to  this,  the  ex- 
ecutor is  to  appoint  three  trustees  who  are  to  carry  out  the  intentions  of  the 
testator,  respecting  the  aforesaid  asylum.  These  trustees  are,  1st,  to  build  the 
asylum  in  a  suitable  manner ;  2d,  to  adopt  a  mode  of  administration  for  its 
government;  8d,  to  name  it  according  to  the  directions  of  the  will,  **Fink^s 
Asylum,''  and  then  deliver  it  over  to  the  administrators.  It  is  after  all  this  is 
done  and  completed,  that  the  asylum  is  to  be  u^ted  as  an  asylum  for  Protestant 
widows  and  orphans ;  but  it  is  the  a»ylum  which  must  be  erected  and  styled ; 
such  is  the  positive  and  unequivocal  wiU  of  the  testator,  expressed  in  a  clear 
and  unambiguous  manner,  and  the  only  mandate  of  the  trustees  is,  to  carry 
out  and  realize  these  intentions. 

It  is  true  that  Article  1706  C.  C,  provides  that  a  disposition  must  be  under- 
stood in  the  sense  in  which  it  can  have  effect,  rather  than  that  in  which  it  can 
have  none.  But  this  Article  furnishes  the  rule  of  interpretation  for  obscure  or 
ambiguous  dispositions,  and  has  no  application  to  the  clauses  of  FisFs  will, 
the  meaning  of  which  appears  to  us  to  be  free  from  reasonable  doubt.  The 
true  principle  to  be  applied  in  this  case,  is  that  enunciated  in  the  preceding 
Article  (1705),  which  requires  that  the  intention  of  the  testator  should  be  sought 
in  the  proper  signification  of  the  terms  of  the  testament.  "  Quum  in  terbis 
nulla  ambiguitcts  est,  nan  d^bet  admitti  voluntatis  quctstio^ 

But  a  branch  of  this  case  remains  to  be  consid^ed,  the  importance  of  which 
cannot  well  be  over  estimated. 

The  capacity  of  the  city  to  administer  and  carry  into  effect  this  bequest,  or, 
what  is  the  same  thing,  to  take  and  execute  it,  was  not  argued  at  bar,  and  the 
undersigned  venture  to  submit  their  views,  in  relation  to  it,  to  the  consideration 
of  the  court,  now  for  the  first  time. 

It  can  do  no  harm ;  it  will  afford  an  opportunity  to  the  court  to  reexamine 
the  important  doctrine  which  is  the  basis  of  their  opinion,  should  they  deem 
fit  so  to  do,  and  the  undersigned  will  have  discharged  their  duties  to  their 
destitute  clients. 

The  propositions  which  they,  with  great  deference  will  submit  to  the  court, 
with  the  confidence  that  if  either  be  sustainable,  an  opportunity  will  be  offered 
for  a  further  investigation  of  the  subject,  are : 

1st.  That  the  city  has  no  legal  capacity  to  administer  or  take  this  bequest 
•     2d.  That  under  its  present  organization,  it  has  no  means  or  power  to  carry 
it  into  effect 

3d.  That  the  charge  and  responsibilities  of  this  administration  cannot  be  im- 
posed on  the  tax  payers,  there  being  no  law  to  authorize  it. 

The  views  taken  must  necessarily  be  cursory  and  imperfect,  from  the  very 
short  time  allowed  for  their  preparation,  and  for  this,  the  indulgence  of  the 
court  is  asked 

In  the  third  volume  of  the  Annual  Reports,  the  case  of  the  Louisiana  State 
Bank  v.  Orleans  Navigation  Company  et  al,  is  reported.  In  that  case,  the 
powers  of  municipal  corporations  under  our  laws  were  discussed  and  examined 
in  the  arguments  of  the  learned  counsel  and  in  the  opinion  of  the  court.  The 
case  turned  on  the  powers  vested  in  the  corporation  of  New  Orleans,  and  the 
court  held  that  they  must  be  tested  by  our  own  codes,  legislation  and  juris- 
prudence, and  that  it  was  useless  to  look  elsewhere  for  their  limitation  or  ex- 
tension ;  that  by  the  Act  of  1805  and  various  special  delegations  of  authority, 
the  idea  of  any  other  power  being  granted  them,  such  as  the  police  and  the 
preservation  of  good  order  among  the  population  require,  is  excluded  by  the 
very  terms  of  the  Legislature.  The  court  accordingly  decided  that  the  corpora- 
tion had  no  authority  to  loan  its  credit  for  the  improvement  of  the  navigation 
of  the  Bayou  St  John  and  of  the  commerce  in  that  part  of  the  city  where  the 
canal  terminates.     Loc.  cit  p.  294  et  seq. 

It  may,  therefore,  be  assumed,  that  the  city  of  New  Orleans  is  a  corporation 
of  limited  powers,  having  only  those  powers  expressly  granted,  or  which  are 
necessary  to  carry  into  effect  the  civil  government  of  the  same. 

Can  this  corporation  receive  or  execute  administrations,  trusts  or  Juhi  coin- 
missa  created  by  donations  iiit^r  vivos  or  mortis  causa  ? 
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'"»  It  can,  provided  the  trust  is  authorized  by  law  and  not  otherwise.     What 

Ins.         trusts  is  a  municipal  corporation  authorized  by  law  to  receive  or  take  ?    Those 

trusts  which  have  for  their  object  some  matter  within  the  acknowledged  powers 

of  administration  with  which  the  municipal  administration  \s  invested,  and  none 

others. 

The  Article  1536  of  the  Code,  does  not  purport  to  confer  powers  on  munici- 
pal corporations ;  it  merely  provides  for  the  mode  in  which  donations  to  them 
may  be  accepted — ^that  is  those  donations,  the  object  of  which  being  within  the 
corporate  powers,  may  be  legally  accepted  and  carried  into  eflfect  The  objects 
mentioned,  are  those  necessarily  within  the  circle  of  municipal  administration, 
the  benefit  of  an  hospital,  the  poor  of  a  community — lea  pauvrea  cTune  commune 
or  establishments  o(  public  utility. 

It  is  obvious  that  publicity,  generality,  so  to  speak,  universality  is  the  pre- 
dominant idea  inseparable  from  all  these  objects,  to  the  exclusion  of  portions  of 
a  separate  class  and  denomination. 

Is  there  anything  in  our  jurisprudence  which  countervails  or  extends  this 
doctrine  ? 

The  court  considers  the  city  of  New  Orleans  as  having  the  capacity  to  ad- 
minister this  charity,  and  the  opinion  of  the  court  requires  that  it  be  adminis- 
tered only  by  the  city  corporation  of  New  Orleans. 

What  says  the  Code  ? 

A  corporation  cannot  be  administrator,  guardian,  or  testamentary  executor, 
nor  fulfil  any  other  ofiBce  of  perpetual  trust.     Art  482. 

There  are  certain  matters  in  which  municipal  corporations  can  be  adminis- 
trators and  exercise  o£Bces  of  personal  trust,  and  those  are  matters  over  which 
they  have  control,  by  virtue  of  their  powers  of  government,  conferred  on  them 
by  the  State.  Legacies  having  objects  within  that  circle  have  been  sustained 
and  confided  necessarily  to  municipal  administration.  Thus,  in  the  case  of 
Marie  cited  by  the  court,  the  court  authorized  the  corporation  to  take  and 
regulate  the  distribution  of  a  legacy  among  the  objects  of  the  testator^s  bounty, 
found  within  the  limits  of  the  municipality. 

This  legacy  was  sustained,  as  it  seems,  on  account  of  its  generality  and  ex- 
clusion of  no  class,  under  the  Article  1536. 

Note  the  manner  and  the  grounds  on  which  the  doctrine  laid  down  in  the 
case  of  Marie  is  affirmed  by  the  Supreme  Court  in  the  McDonogh  case,  8  An. 
Rep.  248. 

So  the  bequest  of  a  sum  of  money  to  the  orphans  of  the  First  Municipality  of 
New  Orleans,  was  recovered  by  the  council  of  that  Municipality.     This  was  a^ 
donation  cauea  mortis,  indefinite  and  comprehcTisive  in  its  terms,  making  no' 
distinction  among  the  beneficiaries  either  as  to  age,  sex  or  reli^ion^  and  was 
maintained  as  valid  by  the  Supreme  Court. 

What  was  the  reason  for  which  the  court  in  that  case  concurred  in  the  de- 
cision of  their  predecessors  ?  Is  not  the  reason  given  ?  Is  it  not  the  univer- 
sality in  the  operation  of  the  bequest  ?  No  diistiuction  as  to  religion.  The 
object  of  the  legacy  being  within  the  legitimate  sphere  of  good  government 

The  opinion  in  the  McDonogh  case  has  in  other  parts  a  recognition  of  the 
same  doctrine 

The  Oirard  legacy,  which  was  sustained  in  part,  had  for  its  sole  object  the 
health  and  general  prosperity  of  the  inhabitants  of  New  Orleans,  and  the  pro- 
ceeds of  the  property  bequeathed  were  to  be  applied  to  those  purposes.  Girard 
v.  K  a,  2  An.  899. 

There  are  sectarian  charitable  institutions  in  the  State,  but  they  all  have 
their  existence  by  special  legislation,  and  it  is  believed  that  no  sectarian  charity 
has  ever  been  engrafted  on  a  municipal  corporation,  nor  has  it  any  place  in 
Louisiana,  except  by  a  positive  law  to  that  effect  Could  a  trust  for  the  educa- 
tion of  a  particular  class  of  Protestant  or  Catholic  youths  be  engrafted  on  the 
city  government,  by  reason  of  the  general  educational  powers  ?  The  question 
answers  itself 

With  these  hasty  remarks  concerning  our  legislation  and  jurisprudence,  the 
undersigned  call  the  attention  of  the  court  to  the  administration  of  this  bequest 
by  the  city. 

Our  first  position  being  that  the  corporation  of  New  Orleans  has  no  capacity 
to  take  this  bequest,  in  furtherence  of  this  absence  of  capacity,  no  means  have 
been  provided  by  law  for  the  administration  or  carrying  mto  effect  of  it 
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In  providing  for  the  poor,  they  are  generally  subdivided  into  classes.     It         »"« 
would  not  be  proper  that  they  should  be  congregated  in  the  same  buildings.  ^^ 

There  are  consequently  separate  establishments  for  the  infirm,  for  orphans, 
widows,  and  perhaps  for  different  sexes.  There  are  several  institutions  under 
special  laws  of  the  state  of  this  character. 

The  descendants  of  the  ancient  population  of  Louisiana,  the  French,  Spanish 
and  Italians,  and  their  descendants,  a  large  portion  of  the  German,  and  more 
■  than  half  the  Irish  population,  may  be  set  down  as  Catholics,  and  consequently 
excluded  from  the  benefit  of  this  Christian  bequest 

It  is  fair  to  assume  that  at  least  three-fifths  of  this  aggregate  population  of 
New  Orleans  are  Catholic.  Out  of  every  five  widows  needing  this  charity,  and 
asking  admittance  to  this  asylum — this  itistituiion  of  public  utility — three  will 
have  the  door  shut  in  their  faces — and  by  whom  ?  The  government  of  their 
own  city.     Why  ?    Because  they  are  Catholics ! 

And  who  is  to  exercise  this  obnoxious,  this  odious  power  ?  The  Executive 
of  the  city.  Whether  the  power  be  exercised  in  the  first  instance  by  warden 
or  policeman,  the  power  and  the  responsibility  rests  with .  the  Executive — the 
Mayor  of  the  city. 

The  necessary  consequences  of  this  state  of  things  in  a  purely  popular 
government,  without  any  conservative  element,  and  constituted  by  frequent 
elections  under  the  existing  causes  of  the  day,  are  obvious,  and  require  no  elu- 
cidation. 

The  introduction  of  a  noxious  element  like  this  into  a  political  municipal 
system,  in  its  operation  can  be  productive  of  nothing  but  difficulty,  faction  and 
disorder. 

The  legislation  on  the  subject  of  the  poor  of  New  Orleans  deals  with  that 
class  as  a  general  aggregation,  without  any  limitation  or  exception.  Vianefa 
case,  4  Aa  Rep.,  43.     Statutes  of  14th  March,  1816,  and  17th  Feb.  1821. 

Under  the  last  head,  concerning  the  responsibility  imposed  on  the  city  6f 
New  Orleans,  by  this  administration,  let  us  suppose  a  case.  Let  us  suppose 
the  case  of  a  Treasurer  putting  the  amount  of  this  bequest  in  his  breeches 
pocket,  under  the  hope  of  a  triumphant  acquittal  by  a  verdict  of  his  peers ; 
who  is  responsible  for  this  defalcation,  and  bound  to  make  it  good  ?  Who  but 
the  corporators  of  New  Orleans,  three-fiflhs  of  whose  poor  were  excluded  from 
the  charity  ? 

After  the  decision,  first  quoted,  of  the  Navigation  Company  case,  it  would 
be  quite  out  of  place  to  refer  as  authority  to  any  other  jurisprudence  than  our 
own  on  this  subject 

It  is  certain  that  many  municipal  corporations  could  be  seized  of  property 
in  trust  for  charitable  purposes  in  several  of  the  United  States  and  in  Eng- 
land. Angell  &  Ames  on  Corporations,  No.  166.  In  England  the  necessity  of 
keeping  these  trust  fiinds  separate  from  the  municipal  treasury,  has  been  en- 
forced by  an  Act  of  Parliament  in  the  year  1836,  by  which  the  appointment  of 
separate  trustees  is  ordered,  thus  getting  out  of  the  difficulty  into  which  the 
judgment  of  the  court  will  necessarily  involve  the  city.  But  in  this  act  there 
is  no  attempt  to  shield  the  corporations  for  past  misconduct  in  the  management 
of  trust  funds.  An  account  has  been  decreed  to  be  taken  in  one  case  for  two 
,  hundred  years  back.     Grant  on  Corporations,  514. 

It  is  assumed  that  the  heirs  of  the  testator  or,  perhaps,  the  beneficiaries, 
through  the  State  or  persons  named  in  the  will,  would  have  a  remedy  against 
the  city  fer  a  misapplication  or  negligent  loss  of  the  charitable  funds.  Angell 
A  Ames  on  Corp.  sects.  694,  695. 

If  this  view  of  the  subject  be  correct,  the  responsibility  of  this  administra- 
tion is  a  matter  of  serious  import,  and  it  is  asked,  with  all  respect,  where  is  the 
law  attaching  it  to  the  city  government  ? 

It  may  not  be  out  of  place  to  state  that  the  control  which  the  government  in 
France  has  over  all  bequests  of  this  kind,  provides  the  means  in  all  cases  of 
preventing  the  consequences  which,  without  a  salutary  supervision,  must  re- 
sult from  the  indiscriminate  receipt  of  donations  of  this  kind. 

The  government  alone  can  authorize  the  execution  of  testamentary  disposi- 
tions of  this  kind. 

This  power  was  intended  as  a  check  upon  the  inconsiderate  zeal  or  caprice 
of  testators  which  would  deprive  their  relations  of  their  succession.  The  gov- 
ernment is  the  judge  of  the  motive  of  the  testator ;  it  can  order  the  acceptance 
of  the  bequest^  or  refuse  it,  or  what  frequently  happens,  authorize  its  accep- 
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Fmk  tance  on  the  condition  of  its  reduction  to  a  limit  fixed  by  itself.     In  establish- 

Fnix.  *"?  ^^^  limits,  it  takes  into  consideration  the  fortune  left  by  the  testator  to  his 

heirs  independent  of  the  bequest,  the  condition  and  the  number  of  these  heirs, 
the  wants  of  the  establishment  in  favor  of  which  the  bequest  is  made,  and  its 
conclusions  arc  the  result  of  the  consideration  of  all  these  circumstances. 
Code  Xapoleon,  910;  8  Duranton,  p.  81,  sec.  260. 

Has  the  court  considered  that  the  city  is  bound  to  take  upon  itself  this  ad- 
ministration, and  cannot  repudiate  it  ?  Or  that  a  discretion  may  be  exercised 
in  this  respect  by  the  municipal  government  ? 

Either  of  these  views  strongly  implies  the  necessity  of  some  legal  authority 
in  order  to  sustain  it,  and  both  concur  irt  ^sustaining  the  argument  which  we 
have  the  honor  td  submit  in  support  of  our  propositions. 

Moreover  the  property  cannot  be  adjudicated  to  the  city,  it  not  being  a  par- 
ty to  this  suit.  See  tlie  case  of  Musgroce  et  al.  v.  Church  of  St,  LouU^  10 
An.  p.  431,  432  and  433. 

G.  cfe  0.  E.  Schmidt,  on  the  same  side : 

The  importance  of  the  principles  involved  in  this  cause,  and  the  inter- 
est of  the  heirs  whom  w^e  represent,  impose  upon  us  the  duty  respectful- 
ly to  request  the  reconsideration  of  the  opinion  already  delivered  adverse  to 
the  claims  of  our  clients. 

In  fulfilling  this  professional  obligation  we  trust  we  shall  be  pardoned,  if  we 
examine  the  doctrines  of  the  court  with  that  freedom  and  independence  which 
our  duties  require,  without,  however,  losing  sight  of  the  respect  due  to  the 
members  of  the  highest  tribunal  of  the  State,  whose  exalted  station  and  ac- 
knowledged impartiality  entitle  their  opinions,  even  when  erroneous,  to  be 
treated  with  great  deference. 

We  arc  persuaded  that  inasmuch  as  the  doctrines  upon  which  the  opinion 
of  the  majority  of  the  court  is  predicated  were  not  presented,  nor  even  suggest- 
ed by  the  counsel  of  the  executor,  and  could,  consequently,  not  have  been 
foreseen  by  us,  that  the  court  will  be  disposed  attentively  to  examine  such 
arguments  as  we  may  be  able  to  adduce  to  show  that  the  rules  adopted  in  de- 
ciding the  cause  are  not  applicable  to  the  present  controversy. 

The  will  of  the  late  John  B,  Fink  appropriates  the  residue  of  his  estate,  af- 
ter the  payment  of  his  debts  and  certain  legacies,  "  to  the  erection  and  mainte- 
nance and  support  of  a  suitable  any lu)n^  in  this  city,  to  he  usedsoUly  as  an  asy- 
lum for  Protestant  widows  and  orphans,  to  be  called  *  Fink*  Asylum^''  "  And 
the  testator  further  adds,  "a/i/Z  I  do  hereby  request  and  authorize  tny  friend, 
Diederich  B^iU^rdAeck,  after  my  decease,  to  name  and  appoint  three  worthy  and 
responsible  persom  as  tnattee*,  to  carry  out  my  said  intentions  respecting  the 
aforesaid  a^ylumy 

The  above  disposition  being  the  one  in  relation  to  which  this  controversy 
arose,  its  interpretation  and  construction  were  to  be  determined  by  the  court, 
in  case  any  doubt  arose  as  to  its  meaning. 

The  intention  of  the  testator,  according  to  the  admitted  rules  governing  the 
construction  of  wills,  was  to  be  the  guide  of  the  court  in  determining  the  im- 
port of  this  testamentary  disposition.  This  appears  to  be  conceded ;  and  we 
have  no  doubt  it  will  also  be  admitted  that  this  intention  must  be  collected 
from  the  language  used  in  the  will  itself,  for  such  is  the  express  provision  of 
the  Code,  Art  1705.  See,  also,  llieall  v.  Theall  et  als.,  7  La.  230.  But  the 
intention  of  Fink  appears  to  us  so  plain,  that  it  is  impossible  for  any  person, 
be  he  learned  or  illiterate,  to  ioisundei*stand  it,  since  he  evidently  desired  to 
create  an  institution  in  New  Orleans  devoted  exclusively  to  the  maintenance 
and  support  of  Protestant  widows  and  orphans. 

AVe  cheerfully  admit  that  in  order  to  arrive  at  a  correct  conclusion  in  relation 
to  the  construction  of  the  will,  it  became  necessary  in  the  first  place  to  ascer- 
tain who  is  the  real  devisee,  or  legatee,  and  we  are  not  disposed  to  deny  that 
"  t?ie  objeet  of  the  testators  bounty'^  was  not  the  building  to  be  erected,  but  the 
Protestant  widows  and  orphans  for  whom  this  building  was  to  serve  as  a  refuge. 
But  while  admitting  the  truth  of  these  two  propositions,  we  think  we  can  de- 
monstrate that  the  inference  deduced  from  them  is  entirely  erroneous.  The 
proposition  of  the  court,  if  reduced  to  a  syllogism,  would  read  thus :  "  Every 
person  who  is  the  object  of  the  bounty  of  a  testator  becomes  thereby  his  de- 
visee or  legatee.  The  Protestant  orphans  and  widows  were,  in  this  instance, 
the  objects  of  his  bounty.     Frgo,  they  are  his  devisees  or  legatees." 
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The  fiiUacy  of  this  reasoning  consists  in  the  major  term,  which  assumes  as  ^"f^ 

true,  that  every  one  who  is  the  object  of  the  bounty  of  a  testator,  thereby  be-         pjji, 
comes  a  devisee  or  a  legatee,  which  though  often  truey  is  not  so  in  this  parti- 
cular instance. 

In  legal  parlance  a  devisee  is  one  to  whom  a  testator  bequeathes  real  es- 
tate, a  legatee,  one  to  whom  he  gives  goods  or  chattels.  Both  devisees  and  le- 
gatees are  recognized  juridical  persons,  whose  legal  existence  gives  them  rights 
which  they  can  enforce  in  a  court  of  justice.  They  may  demand  and  enforce 
the  delivery  of  the  devise  or  legacy  from  the  executor  of  the  will,  and  if  his 
functions  have  ceased,  from  the  heirs.  But  inasmuch  as  it  is  evident  that  no 
Protestant  widows  nor  orphans  would  have  the  right  to  compel  either  the  exe- 
cutor, or  any  one  else  charged  with  the  execution  of  this  portion  of  FinJt^s 
will,  to  deliver  to  them  any  part  of  the  residuary  bequest  or  its  revenues,  they 
are  clearly  neitJier  devisees  nor  legatees. 

In  proof  of  this  position,  wo  refer  to  the  decision  in  this  very  cause,  by 
which  the  court  declare  that  the  the  City  of  New  Orleans  is  the  legatee ;  for  it 
is  evident  that  the  city  authorities  alone,  should  the  court  adhere  to  its  decision, 
will  have  the  right  to  compel  the  exeutor  to  account  and  to  deliver  to  them  the 
residue  of  the  estate  of  Finh  and  that  the  widows  and  orphans  must  be  con- 
tented to  receive  such  portions  of  the  revenues  of  the  estate  as  the  city  may 
choose  to  give  them  in  conformity  with  the  regulations  they  may  adopt  for  the 
administration  of  the  charity.  The  city  is  consequently,  by  the  decision  in 
this  cause,  the  real  legatee  or  devisee,  and  it  is  a  misnomer  to  apply  such  a 
term  to  the  Protestant  widows  and  orphans. 

Having  thus  shown,  as  we  think,  conclusively^,  that  the  contemplated  insti- 
tution, to  be  called  Fink*s  Asylum,  a  private  eleemosynary  establishment  to  be 
organized  and  managed  by  trustees  to  be  selected  by  BullerdiecJc,  was  in  con- 
templation of  law  the  sole  legatee,  and  as  such  charged  by  the  will  to  carry 
into  effect  the  intentions  of  the  testator,  it  follows,  as  a  necessary  consequence, 
that  the  reasoning  which  has  led  to  a  different  conclusion  is  incorrect. 

But  if  the  construction  we  put  upon  the  will,  as  above  explained,  be  exact, 
it  is  admitted  that  the  bequest  is  void ;  because  the  institution  was  not  in  ex- 
istence at  the  time  of  the  opening  of  the  succession — and  hence  incapable  of 
administering  the  charity.  But  if  so,  the  legacy  fells,  and  the  property  in- 
tended to  be  given  to  the  asylum  belongs  rightfully  to  the  heirs. 

In  the  next  place  we  respectfully  insist  that  by  no  known  rule  of  judicial 
construction,  can  the  bequest  of  the  late  John  D.  FinJc  be  considered  as  given 
to  the  city  of  New  Orleans,  to  be  by  it  administered  for  the  benefit  of  Protes- 
tant widows  and  orphans. 

The  late  Judge  Martin,  in  deciding  the  case  of  Theall  v.  Theall  et  als.,  al- 
ready quoted,  says  that,  "  constructions  and  interpretations  are  not  to  be  re- 
sorted to  for  the  discovery  of  the  testator's  intention,  when  he  has  used  none 
but  plain,  unequivocal  expressions.  Candles  arc  not  to  be  lighted  when  the 
sun  shines  brightly." 

The  doctrine  thus  forcibly  expressed  by  this  venerable  jurist  is  not  only  in 
accordance  with  the  express  provisions  of  our  Code,  but  in  conformity  to  the 
rules  of  interpretation  adopted  in  every  system  of  jurisprudence.  If,  there- 
fore, as  we  verily  believe,  the  intention  of  the  testator  was  so  clearly  expressed 
that  it  was  impossible  to  misunderstand  it,  it  left  no  room  for  interpretation. 
In  this  opinion  we  have  been  confirmed  by  the  views  taken  by  our  learned  ad- 
versaries, who  considered  the  sole  question  mvolvcd  in  this  cause  as  depending 
on  the  legal  inquiry  whether  a  corporation,  created  after  the  opening  of  the 
succession,  was  capable  of  administering  the  charity.  It  appears  that  even 
they,  who  had  examined  the  law  applicable  to  the  case  in  all  its  various  as- 
pects, never  for  a  moment  supposed  that  the  city  of  New  Orleans,  which  had 
preferred  no  claim,  and  to  whom  the  testator  certainly  never  intended  to  con- 
fide the  administration  of  his  charity,  could  have  any  pretension  to  be  the  resi- 
duary legatee  of  the  late  John  1).  Firth 

The  principles  adopted  by  the  court  in  deciding  this  cause  have  excited  the 
surprise  of  all  parties,  and  as  the  plaintiffs,  until  the  present  moment,  have  had 
no  opportunity  of  examing  them,  they  hope  the  court  will  be  disposed  careful- 
ly to  consider  the  reasons  which  appear  to  militate  against  its  decision. 

We  do  not  believe,  for  the  reasons  already  assigned,  that  there  was  any  oc- 
casion to  resort  either  to  interpretation  or  construction  of  the  will.     But  if 

42 
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FOIK. 


FniK  there  was,  we  are  firmly  convinced  that  the  construction  put  upon  it  by  the 

court  cannot  stand  the  test  of  a  serious  examination. 

The  construction  of  ail  written  language  must  be  either  grammatical  or  lo- 
gical. The  former  examines  the  meaning  of  the  words  employed  and  the  sense 
in  which  they  are  used,  as  deducible  from  the  grammatical  construction  of  the 
sentences.  The  latter  supplies,  by  the  aid  of  right  rea.soning,  the  errors  and 
omissions  that  may  occur  in  the  language  for  the  purpose  of  rendering  that 
clear  and  precise  which  appears  to  be  confused  or  obscure.  Grammatical  con- 
struction construes  words  as  used  in  their  ordinary  acceptation,  and  so  docs 
logical  construction.  But  the  latter,  which  views  the  whole  tenor  of  the  lan- 
guage in  connection  with  the  subject  it  is  intended  to  explain,  is,  by  the  writers 
of  legal  hermeneutics,  divided  into  declarative,  extensive  and  restrictive  con- 
structions, (Eschbach,  Introd.  generale  a  Fetude  du  droit,  Paris  ed.  pp.  9  and 
10  ;  Lieber's  Legal  and  Political  Hermeneutics,  chs.  2  and  3.)  Applying  these 
rules  to  the  construction  of  wills,  which  are  always  to  be  interpreted  so  as  to 
give  effect  to  the  intention  of  the  testator,  the  reasoning  which  enables  us  to 
ascertain  such  intention  must  be  (Uchiratirc  of  the  will;  and  the  construction 
can  neither  be  extetisive^  nor  restrict  ice,  without  violating  the  intention.  It 
appears  to  us  that  this  rule  has  been  departed  from  in  the  interpretation  given 
by  the  court  when  it  construes  the  declaration  of  the  testator  that  the  asylum 
is  to  be  erected  in  New  Orleans,  as  e(]uivalent  to  a  positive  injunction  to  con- 
fine his  liberality  to  the  Protestant  widows  and  orphans  residing  in  Sew  Or- 
leans. The  testator  ordained  that  a  suitable  asylum  should  be  erected  in  the 
city  of  New  Orleans ;  that  is,  within  the  corporate  limits  of  the  city ;  but  it 
does  not  therefore  follow  that  all  widows  and  orphans  residing  beyond  those 
limits  should  be  deprived  of  his  bounty.  Such  a  construction  considers  the 
building  as  the  principal  object  the  testator  had  in  view,  and  the  recipient  of 
his  beneficence  as  dependent  on  the  location  of  the  building.  Such  interpreta- 
tion is  evidently  restrictive  and  much  too  narrow  and  illiberal,  and  it  is  more- 
over in  conflict  with  the  acknowledged  objects  of  charities  of  this  description. 

In  order  to  test  the  accuracy  of  this  interpretation,  let  us  suppose  that  the 
testator  had  said  that  '*  Fink's  Asylum  "  should  be  erected  "  in  a  healthy  loca- 
tion in  or  about  New  Orleans^'^  would  this  imply  that  all  widows  and  orphans, 
not  residing  in  such  location,  must  be  excluded  from  the  benefit  of  his  bounty  ? 
Yet  by  the  rule  of  constuction  adopted,  such  would  have  been  the  necessary 
consequence.  But  as  that  would  have  frustrated  the  testator's  intentions,  this 
rule  of  construction  is  inadmissible  and  must  be  discarded. 

The  legal  definition  of  a  charity  is  "a  gift  to  a  general  public  use — which 
extends  to  the  rich  as  well  as  the  poor^  ((jJrant  on  the  law  of  Corporations, 
Phila.  ed.  p.  125,  and  the  authorities  there  cited.)  But  it  requires  no  argument 
to  show  that  a  charity,  intended  for  a  general  jiublic  use,  ought  not  to  be  limit- 
ed to  the  exclusive  use  of  a  parish  or  a  city. 

In  addition  to  these  considerations,  we  have  not  the  least  doubt  that  it  is  not 
conformable  to  the  intentions  of  the  testator,  who  was  a  German  Protestant, 
and  who,  no  doubt,  intended  that  the  widows  and  orphan  children  of  his  coun- 
trymen, whether  residing  in  New  Orleans  or  in  any  other  parish  of  the  State, 
should  be  permitted  to  benefit  by  his  liberafity.  The  reasoning  of  the  court 
on  this  subject  appears  to  us  to  amount  to  tliis :  ''  The  testator  ordered  the 
asylum  to  be  built  in  New  Orleans,  ergo^  he  intended  it  for  the  exclusiv*.*  u.^e  of 
the  Protestant  widows  and  orphans  residing  in  New  Orleans  ;  and  upon  this 
hypothesis  it  raises  another  presumption,  to  wit :  that  it  was  intended  for  the 
2)oor  Protestant  widows  and  orphans  of  New  Orleans,  and  then  leaving  out  the 
qualification  of  the  word  7>^f>r,  deduces  the  inference  that  it  was  intended  for 
the  poor  of  New  (jrleans,  and  that  the  city  Ls  hence  entitled  to  administer  the 
charity. 

The  premises  upon  which  the  whole  of  this  reasoning  is  predicated  are,  as 
we  have  shown,  radically  erroneous,  and  none  of  the  deductions  from  tlie  pre- 
mises, even  if  these  were  correct,  as  they  are  not,  is  logical, 

'1st.  Because  it  was  not  the  intentionTof  the  testator  to  limit  his  beneficence 
to  the  widows  and  orphans  residing  in  New  Orleans ; 

2d.  Because  charities  of  this  kind,  as  we  have  also  shown,  are  not  necessari- 
ly intended  for  the  exclusive  benefit  of  the  poor ;  and 

Bd.  Because  the  city  canYiot  legally  administer  a  charity  of  this  kind. 

We  have  already  proved  the  first  two  of  these  propositions,  and  we  shall 
examine  the  third  more  attentively  hereaft;er ;  but  before  doing  so  we  must  be- 
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stow  a  passing  notice  on  an  observation  of  the  court,  to  this  effect,  that  "  there  Fwk 

are  no  words  of  devise  to  the  Asylum."  This  remark  was  no  doubt  intended  p^J^ 
as  an  argument  to  show  that  the  charitable  institution  whose  creation  was  or- 
dained, was  not  in  reality  the  legatee.  But  if  so,  we  can  hardly  believe  it  would 
be  seriously  insisted  on.  The  word  derue  in  its  legal  acceptation,  means  a  be- 
quest of  real  estate,  but  is  here  probably  used  as  comprehending  a  bequest  of 
both  real  and  personal  property.  In  whichever  sense  it  be  employed,  the  asser- 
tion that  the  testator  has  used  no  word  of  devise  is  equally  erroneous.  The 
testator  declares :  *'  It  is  my  wish  and  desire^  and  I  do  hereby  declare  the  same 
to  be  my  will.,  that  after  the  payment,"  etc.,  "  the  proceeds,"  etc.,  *'  be  applied 
to  the  erection,"  etc.,  *'  of  a  suitable  Asylum,"  etc.  Such  a  disposition  would, 
at  Common  Law,  where  the  rules  of  construction  are  incomparably  more  strict 
than  with  us,  be  a  valid  devise  to  the  trustees  of  the  Asylum,  if  in  existence 
at  the  opening  of  the  succession,  both  of  real  and  personal  estate.  {Reed  v. 
Beed^  9  Mass.  379;  Anderson  v.  Grebel^  1  Ashm.  136.)  Fink  applies  "the 
proceeds  of  the  whole  of  his  estate,  property,"  &c.,  and  both  the  terms  estate 
and  property^  whether  used  separately  or  in  connection,  are,  according  to  in- 
numerable decisions,  both  in  our  sister  States  and  in  England;  declared  to  con- 
stitute a  valid  devise.  (See  Bacon's  Abridg.  verbis  Legacies  and  Devises,  C. 
§  2,  3,  etc.) 

The  words  "  give  and  bequeath  "  are,  technically,  words  of  devise ;  but  they 
are  not  sacramental,  especially  in  wills,  where  the  intention  of  the  testator  is 
to  be  ascertained  and  carried  into  effect.  If  it  were  necessary  to  produce  author- 
ities on  this  subject,  those  already  quoted  amply  sustain  our  position,  and  our 
own  courts  have  uniformly  acted  on  this  principle. 

We  now  resume  our  inquiry,  as  to  the  legal  capacity  of  the  city  of  New  Or- 
leans to  administer  the  fund  destined  for  the  su2)j>ort  of  Finl^s  Asylum^  which 
capacity  we  believe  docs  not  exist.     If  the  city  possess  this  capacity,  whence  ^ 

does  it  derive  it  ?  The  franchises  of  the  city  all  depend  on  its  charter,  and  this 
emanates  from  the  Legislature.  The  city,  no  matter  how  solemnly  its  exis- 
tence has  been  recognized,  can  exercise  no  power  not  delegated  by  the  Legis- 
lature, except  those  which  are  inferentially  granted  for  the  purpose  of  carrying 
the  delegated  powers  into  effect  But  as  neither  its  charter,  nor  any  other  law 
that  can  be  produced,  authorizes  it  to  act  as  trustee  of  a  charitable  institution 
like  the  one  contemplated  in  the  present  case,  we  have  the  right  to  infer  that 
the  authority  does  not  exist.  It  is,  no  doubt,  true  that  if  a  bequest  were  made 
to  the  poor  of  the  city  of  New  Orleans,  and  no  person  were  appointed  to  ad- 
minister the  trust,  that  the  city  would  be  charged  with  its  administration ;  but 
this  doctrine  depends  on  principles  radically  different  from  those  applicable  to 
the  present  case.  These  principles  were  to  a  certain  extent  laid  down  and  ex- 
plained in  the  case  of  Th^  State  of  Louisiana  v.  McDonogKs  Executors^  8  An. 
p.  249,  where  it  is  said,  that  *'  legacies  to  pious  uses  were  authorized  by  law 
for  the  purpose  of  procuring  aid  from  individuals  in  supplying  those  wants 
which  the  State  itself  or  the  communities  into  which  it  is  divided,  were  bound 
to  provide  for,  in  the  interest  of  society,  and  as  a  function  of  government."  The 
court  further  declares  that  the  support  and  education  of  the  poor  was  one  of 
the  objects  contemplated,  but  this  necessarily  applies  to  such  poor  as  the  city 
was  bound  to  support,  even  without  the  aid  of  charitable  donations.  In  such 
cases,  if  the  bequest  was  made  to  the  poor  of  the  city,  it  had  a  beneficial  inter- 
est in  the  donation,  and  consequently,  on  general  principles,  was  entitled  to  the 
administration  of  the  fund  when  the  testator  had  omitted  to  appoint  an  admin- 
istrator. The  same  principle  is  acted  upon  daily  in  the  administration  of  es- 
tates in  the  Court  of  Probates,  and  is  the  one  recognized  and  sanctioned  in  the 
case  of  the  Succession  of  Mary  (reported  in  2  R.,  438,  and  relied  on  by  the 
court)  This  principle  is  unquestionably  correct,  but  it  is  radically  different 
from  that  promulgated  and  acted  on  in  the  present  case  ;  for, 

1st  The  city  of  New  Orleans  is  under  no  obligation  to  support  Protestant 
widows  and  orphans,  and  hence,  has  no  beneficial  interest  in  the  administra- 
tion of  property  given  for  their  support 

2d.  Even  if  this  bequest  was,  as  the  court  supposes,  limited  to  the  Protes- 
tant widows  and  orphans  of  New  Orleans,  a  supposition  which  we  deem  erro- 
neous, yet  as  the  Ftotestant  religion,  if  any  such  exist,  is  neither  that  of  the 
State  of  Louisiana,  nor  of  the  city  of  New  Orleans,  but  limited  to  a  sect,  or 
sects,  which  have  no  recognized  legal  existence,  it  would  be  impossible  for  the 
corporate  authorities  properly  to  administer  the  fimd. 
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FwK  3d.  The  will  does  not  bestow  any  bounty  on  the  poor^  and  it  is  only  by  as- 

Faii.  suming  that  it  does  so,  in  contradiction  with  the  legal  definition  of  the  term 
charity^  which  extends  such  donations  to  the  rich  as  well  as  the  pooVy  as  already 
shown,  that  such  a  conclusion  is  arrived  at. 

4th.  The  appointment  of  the  city  as  administrator  of  Finh's  bequest  is  in 
direct  opposition  to  the  expressed  intention  of  his  will,  wherein  he  delegates 
^  this  power  to  trustees. 

5th.  There  is  no  law  authorizing  the  city  to  undertake  the  administration  of 
this  charity. 

For  these  reasons,  and  for  others,  which,  if  we  had  time,  might  easily  be  as- 
signed, it  appears  to  us  that  the  reasoning  of  the  court,  although  exceedingly 
subtle  and  plausible,  is  based  upon  erroneous  assumptions  and  has  not  the 
sanction  of  law  for  its  support. 

Under  these  circumstances,  to  deprive  the  plaintiffs,  who  are  the  heirs-atrlaw 
of  the  testator,  (and  as  such  entitled  to  all  the  property  of  which  he  has  not 
legally  disposed,)  of  their  lawful  inheritance,  and  to  give  the  same  to  a  wealthy 
corporation  would,  it  seems  to  us,  be  neither  just  nor  equitable.  The  con- 
struction which  the  court  has  adopted  in  the  interpretation  of  this  will  appears 
to  be  founded  entirely  on  ingenious  conjectures,  which  have  induced  it  to  adopt 
the  principle  of  cy-pres  which  governs  the  English  Courts  of  Chancery  in  their 
construction  of  charitable  uses,  but  which,  until  the  decision  in  the  present 
case,  has  never  been  followed  in  any  of  the  tribunals  of  the  United  States 

The  court  has  unquestionably  the  power  to  adhere  to  the  decision  already 
rendered^  even  if  erroneous,  but  we  are  confident  that  no  pride  of  opinion  or 
of  consistency  will  induce  it  to  adhere  to  a  Judgment,  although  publicly  de- 
clared, if  we  have  succeeded  in  convincing  it  that  it  is  an  erroneous  application 
and  exposition  of  the  law. 

Re-hearing  refused. 


Nicholas  and  Jane  Barton  v,  Thomas  Kavanaugh. 

An  appeal  will  not  be  dismlMed,  In  a  case  where  the  Clerk  has  notice  that  citations  are  necessary, 
by  the  filing  of  the  petition  of  appeal  but  fails  to  issue  them.  It  is  not  indispensible  that  the  petition 
of  appeal  should  contain  a  prayer  for  a  citation  to  the  appellees. 

The  husband  has  under  his  control  personal  actions  to  which  his  wife  is  entitled,  but  the  Joinder  of 
the  wife  in  the  suit  does  not  destroy  the  action. 

In  an  action  for  damages  for  a  malicious  arrest,  the  following  instructions  to  the  Jury  were  asked  by 
the  defendant:  "That  the  plaintiff  must  not  only  prove  malice,  but  must  also  show  that  there  was 
no  probable  cause  for  the  prosecution,  and  that  the  defendant  is  not  bound  to  prove  probable 
cause  until  the  plaintiff  has  shown  the  absence  of  it,  and  that  if  the  plaintiff  show  malice  and  not 
the  want  of  probable  cause,  the  defendant  cannot  be  condemnedr  as  it  is  Just  as  necessary  to  show 
the  want  of  probable  cause  as  it  is  malice,  before  a  recovery  can  be  had.  Held :  that  the  charge 
asked  for  was  proper,  and  should  have  been  given  to  the  Jury. 

Where  a  person  maliciously  and  without  probable  cause  procures  the  arrest  of  another,  the  error  of 
the  magistrate  in  ordering  the  arrest  on  an  affidavit  which  charged  no  act  or  offence  punishable 
by  law,  will  not  absolve  the  party  procuring  the  arrest. 

The  court  did  not  err  in  declining  to  instruct  the  Jury  that  the  mere  belief  of  the  affiant  in  the  truth 
of  the  charges  would  exonerate  him,  but  it  would  have  been  proper  to  instruct  the  Jury  that  **  pro- 
bable cause  does  not  depend  upon  the  actual  state  of  the  case  in  point  of  fact,  but  upon  the  honest 
and  retuondble  belief  of  the  party  prosecuting. 

Evidence  of  malice  on  the  part  of  the  defendant  towards  other  persons  than  the  cbmplalning  p&rties 
is  inadmissible. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
W.  Files  &  Wooldridge,  for  plaintiff.     J.  J.  Lvgenbuhl  and  C.  Redmotid^ 
for  defendant  and  appellant 

On  the  motion  to  dimiss  the  appeal : 

Lea,  J.     The  plain tifls  have  moved  to  dismiss  the  appeal  taken  in  this  case, 
on  the  grounds : 
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Ist  That  they  have  not  been  cited  to  answer  the  appeal.  Babtok 

2d.  That  the  evidence  adduced  on  the  trial  was  not  reduced  to  writing,  and     kavahaooh. 
no  statement  of  &cts  accompanies  the  record. 

8d  That  there  being  no  statement  of  facts,  the  court  cannot,  under  the  cir- 
cumstances, determine  whether  the  District  Judge  erred  in  the  instructions 
and  rulings  embraced  in  the  bills  of  exceptions. 

The  order  of  appeal  was  granted  upon  a  petition  filed  for  that  purpof-c  which, 
however,  contains  no  prayer  for  citation  to  the  appellees.  The  appellees  not 
having  been  cited,  contend  that  the  omission  is  fatal,  as  being,  under  the  cir- 
cumstances, attributable  to  the  fault  of  the  appellant  It  was  not  indispcnsiblo 
that  the  petition  of  appeal  should  contain  a  prayer  for  a  citation  to  the  appellees. 
The  husband  and  wife  joined  in  the  suit  as  plaintiffs,  uniting  in  a  common  de- 
mand ;  the  Clerk  could  not  have  been  at  a  loss  to  know  to  whom  citations 
should  issue.  There  are  undoubtedly  cases  in  which  it  is  the  duty  of  the  appel- 
lant to  designate  to  the  Clerk  the  names  of  those  who  are  to  be  cited,  and 
where  this  has  been  omitted  through  the  fault  of  the  appellant,  the  appeal  will, 
on  motion  to  that  effect,  properly  made  after  due  notice  given,  be  dismissed. 

But  we  think  the  appellant  is  not  in  fault  for  not  designating  the  appellees, 
about  whom  there  could  be  no  mistake,  in  a  case  where  the  Clerk  has  notice 
that  citations  are  necessary  hy  the  filing  of  the  petition  of  appeal.  See  Lude- 
ling  y.  FreUsen^  4  An.  534 ;  Brousso^d  v.  Broussard,  2  An  769. 

As  respects  the  other  points  urged  in  support  of  the  motion  to  dismiss,  it  may 
be  sufficient  to  remark,  that  though  the  case  cannot  be  examined  upon  its  merits, 
there  is  nothing  to  prevent  the  court  from  examining  and  deciding  the  questions 
of  law  presented  by  the  bills  of  exceptions  taken  in  the  course  of  the  trial. 
It  is  ordered  that  the  rule  be  dismissed. 
On  the  merits : 

Spofford,  J.  The  defendant  has  appealed  from  a  judgment  awarding  damages 
against  him  for  the  malicious  arrest  of  Jatte  Barton^  wife  of  JS'ichoIas  Bartorf. 

The  suit  is  brought  in  the  name  of  l>oth  spouses,  and  the  defendant  excepted 
to  this  joinder  of  parties. 

The  husband,  perhaps,  had  the  right  to  sue  alone  for  reparation ;  C.  P.  107; 
Holmes  v.  Holmes^  9  L.  850.  But  we  do  not  think  that  the  joinder  of  the  wife 
in  the  suit  destroys  the  action.     It  may  be  disregarded,  as  surplusage. 

The  counsel  for  the  defendant  asked  the  court  to  charge  the  jury  as  follows : 
**  That  the  plaintiff  must  not  only  prove  malice,  but  must  also  show  that  there 
was  no  probable  cause  for  the  prosecution,  and  that  the  defendant  is  not  bound 
to  prove  probable  cause  until  the  plaintiff  has  shown  the  absence  of  it ;  and 
that  if  plaintiff  show  malice  and  not  the  want  of  probable  cause,  defendant  can- 
jiot  be  condemned,  as  it  is  just  as  necessary  to  show  the  want  of  probable  cause 
as  it  is  malice,  before  a  recovery  can  be  had ;"  which  instructions  the  court  de- 
clined to  give,  and  the  defendant  excepted. 

These  instructions  were  appropriate  to  the  case  as  charged  in  the  petition, 
and  arc  correct  in  law.  It  was,  tlicrcforc,  error  in  the  Judge  to  refuse  to  give 
them.  He  has  assigned  no  reasons  for  the  refusal.  If  he  had  already  given 
them  in  substance,  it  should  hav<s  been  so  stated  in  the  bill.  A  suggestion  of 
counsel  for  the  appellee  cannot  eke  out  the  record.  '^  To  maintain  an  action 
for  this  injury  the  plaintiff  must  prove  :  1st,  that  he  has  betn  prosecuted  by 
the  defendant,  either  criminally  or  in  a  civil  suit,  and  that  the  prosecution  is 
at  an  end;  2d,  that  it  was  instituted  maliciously,  and  without  probable  cause; 
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Babtoi  ad,  that  he  has  thereby  sustained  damage."  2  Greenleaf  Er.,  §449.  "The 
K1TA1I10OB.  plaintiff  must  show  that  the  prosecution  was  instituted  maliciously^  and  with- 
out probable  cause  ;  and  both  these  must  concur.  If  it  were  malicious  and 
unfounded,  but  there  w^as  probable  cause  for  the  prosecution,  this  action  cannot 
be  maintained.  The  question  of  malice  is  for  the  jury ;  and  to  sustain  this 
averment  the  charge  must  be  shown  to  have  been  wilfully  false.  In  a  legal 
sense,  any  unlawful  act,  done  wilfully  and  purposely  to  the  injury  of  another, 
is,  as  against  that  person,  malicious."     2  Greenleaf  Ev.  §453. 

We  also  think  that  the  Judge  might  with  equal  propriety  have  instructed 
the  jury,  as  requested,  that  the  affidavit  of  the  defendant  did  not  charge  Mrs. 
Barton  with  an  act  or  offence  punishable  by  the  laws  of  this  State,  and  that 
the  magistrate  erred  in  ordering  her  to  be  arrested  thereupon ;  but  the  Judge 
should  add,  that  if  they  found  that  the  defendant  nevertheless  had  maliciously, 
and  without  probable  cause  procured  her  to  be  arrested,  the  error  of  the  magis- 
trate would  not  absolve  the  defendant  For  it  is  not  material  though  the 
plaintiff  was  prosecuted  by  an  insufficient  process,  or  before  a  court  without 
jurisdiction. 

The  court  did  not  err  in  declining  to  instruct  the  jury  that  the  mere  belief  of 
the  affiant  in  the  truth  of  his  charges  would  exonerate  him ;  but  it  would  be 
proper  to  instruct  them  that  "probable  cause  does  not  depend  upon  the  actual 
state  of  the  case,  in  point  of  fact,  but  upon  the  honest  and  reasonable  belief  of 
the  party  prosecuting."     2  Greenleaf  Ev.  §  455. 

It  is  true,  as  contended  for  by  the  appellee's  counsel,  that  "  malice  ma/y  be 
inferred  by  the  jury  from  the  want  of  probable  cause."  But  the  jury  are  not 
bound  so  to  infer  malice. 

The  court  should  not  receive  evidence  of  malice  on  the  part  of  the  defendant 
towards  other  persons  than  the  complaining  parties. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided, 
the  verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial  ac- 
cording to  law  and  to  the  principles  announced  in  this  opinion,  the  costs  of 
this  appeal  to  be  borne  by  the  plaintiffs  and  appellees. 


IS  'm\ 
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Succession  of  Hiram  J.  Grover. — On  Opposition  to  Account  of  Tutor 

and  Executor. 

Under  a  clause  in  a  will  by  which  the  testator  constituted  his  executor  detainer  of  his  estate,  keld, 
that  the  aeisdtt  of  the  executor  did  not  embrace  the  testator's  interest  in  property  belonging  to  a 
particular  partnership,  which  the  will  provided  should  be  continued  in  accordance  with  the  con- 
tract of  partnership. 

The  executor  is  entitled,  however,  to  his  commissions  on  the  net  proceeds  of  the  crops  received  by 
him  firom  the  surviving  partner. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Robertson^  J. 
Thomas  Oibbes  Morgan^  for  plaintiff  and  appellant     David  N.  Barrow^ 
for  defendant 

Buchanan,  J.  Hiram  J.  Groter,  of  the  parish  of  West  Baton  Rouge,  made 
his  will  on  the  19th  September,  1846,  which  contained,  among  others,  the  fol- 
lowing clauses : 

**  That  the  partnership  existing  between  me  and  Dr.  Nolan,  in  the  planta- 
tion on  which  we  reside,  be  continued  in  accordance  with  the  contract  entered 
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into  between  us,  and  if  Dr.  Nolan  is  willing,  that  additional   negroes  be  pur-    ^'^SlS^iSJ.  ^ 
chased  with  the  earnings  of  the  plantation,  (after  the  payment  of  debts  and 
legacies)  and  placed  on  it  until  the  joint  force  amounts  to  sixty  working  hands. 

It******* 

"I  hereby  appoint  Samutl  M.  D.  Clark^  tutor  to  my  children,  Ilarriet 
Pauliney  Hiram  Ju^tus^  James  Hamilton  and  Mary  Estelle^  and  desire  that  he 
will  have  my  children  raised  in  a  proper  manner,  and  educated  in  a  manner  to 
make  them  useful  citizens. 

"  I  appoint  Samuel  M,  D,  Clark  executor  of  this  my  will  and  testament,  to 
settle  up  and  have  all  my  just  debts  paid,  and  all  the  provisions  of  this  will 
carried  into  effect,  and  to  be  testamentary  executor  and  detainer  of  my  estate.^' 

Shortly  after  making  this  will  Grorer  died  Thejjill  was  admitted  to  pro- 
bate, and  letters  testamentary  were  issued  to  Clark^  aRlso  letters  of  tutorship. 

The  inventory  of  Oroter's  estate  was  made  on  the  31st  October,  1846,  with 
the  following  result : 
*  Amount  of  property  held  in  partnership  by  the  deceased  and  John 

T.  Kolan 

Estimation  of  share  of  deceased $10,759  75 

Amount  of  deceased^s  individual  property 21,099  00 

Total $40,868  76 

According  to  the  terms  of  the  will,  and  of  the  contract  of  partnership  be- 
tween the  testator  and  John  T.  Nolan^  referred  to  in  the  will,  Nolan  adminis- 
tered the  sugar  plantation,  owned  in  common  by  himself  and  the  testator,  dur- 
ing the  period  of  nine  years  from  the  26th  December,  1845  ;  before  the  expira- 
tion of  which  period  Clanrk^  the  executor  of  Grater's  will  and  tutor  of  Orotei^s 
children,  died. 

It  is  very  clear,  therefore,  that  although  the  will,  in^eneral  terms,  constituted 
Clark  "detainer"  of  Crater's  estate,  yet  this  seizin  must  be  considered  as 
limited  to  that  portion  of  the  estate,  as  inventoried,  which  was  held  by  Grorer 
in  hLs  separate  and  individual  right,  not  that  which  formed  Grorer's  capital  in 
the  sugar  planting  partnership  of  Grorer  &  Nolan, 

The  general  expressions  in  the  will  must  be  considered  as  controlled  by  the 
clause  above  quoted,  in  which  the  testator  declares  his  wish  that  the  partner- 
ship between  Nolan  and  himself  should  continue  in  accordance  with  the  con- 
tract of  partnership.  Had  the  will  even  been  silent  on  that  subject,  Nolan 
could  have  resited  the  executor,  had  he  attempted  to  take  possession  of  Grater's 
interest  in  the  plantation  and  its  appurtenances.  But,  in  point  of  fact,  there 
was  no  such  pretension  asserted  by  the  executor.  Nolan  always  possessed  and 
administered  the  partnership  property  without  opposition  from  the  executor,  to 
whom  he  rendered  an  account  yearly,  and  paid  over  the  net  proceeds  of  the 
crops.  The  opposition  concedes  the  right  of  ClarHs  estate  to  a  commission 
upon  the  amounts  so  paid  to  Clark  by  Nolan^  a  right  which  is  evident  from 
Article  1677  of  the  Civil  Code. 

The  claim  of  the  estate  of  Clark  to  ten  per  cent,  upon  the  groM  incomes  of 
his  wards,  as  commissions  of  tutor,  was  opposed,  and  has  been  abandoned  in 
argument  in  this  court  See  case  of  Succession  of  Hargrove^  9  An.  605.  Our 
conclusions  upon  the  law  of  the  case  are  entirely  in  accordance  with  those  of 
the  District  District  Judge.  But  we  are  requested  to  give  a  money  judgment, 
which  he  has  omitted  to  do,  and  thus  settle  the  balance  between  the  parties, 
and  prevent  further  litigation. 
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Suwrtssiow  Of  Proceeding  to  do  so,  in  conformity  to  the  principles  herein  ex- 
pressed, we  find  that  the  account  of  executorship  and  tutorship 
rendered  by  the  widow  and  representative  of  S.  M.  D,  Clark, 

shows  a  balance  in  his  favor  of $5,321  16 

From  which  deduct,  being  a  charge  of  10  per  cent  upon 
the  gross  proceeds  of  the  crops  from  1847  to  1853,  in- 
clusive  $5,529  48 

Also  commissions  of  2  J  per  cent,  upon  total  of  inventory, 

being  $40,858  75,  say 1,021  46 

6,650  94 

Balance  against  Clark's  ^tate $1,329  78 

But  credit  Clark's  esta^idth  2 J  per  cent,  commission 

on  Orover's  separate  estate,  as  inventoried,  say  $21,099^  $527  47 
Also  with  like  commission  on  amount  of  crops  actually 
paid  over  to  Clark  by  Nolan  from  1847  to  1852,  in- 
clusive, say  $18,864  15 471  60 

999  07 

True  balance  against  Claries  estate $330  71 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  aflSrmed,  and  that  William  B.  Chamberlain^  as  tutor  of  the  minors, 
Harriet  Pauline,  Hiram  Justus  and  James  Hamilton  O-rover  children  of  Hiram 
J.  Grorer  and  Margaret  Hamilton,  both  deceased,  recover  of  the  succession  of 
Samuel  M.  D.  Clark^  formerly  tutor  of  said  minors,  represented  by  the  widow 
of  said  Clark,  and  tutrix  of  his  minor  children,  the  sum  of  three  hundred  and 
thirty  dollars  and  seventy-one  cents,  with  legal  interest  from  judicial  demand, 
(14th  June,  1854,)  with  the  privilege  and  general  mortgage  accorded  by  law  to 
minors  upon  the  estate  of  their  tutors ;  the  costs  to  be  borne  by  the  estate  of 
Grorer, 

Merrick,  C.  J.,  dissenting.  The  testator  has  three  modes  of  compensating 
the  executor. 

He  may  give  him  a  legacy,  in  which  case  the  executor  will  receive  no  com- 
missions. C.  C.  1G79.  lie  may  make  him  simply  executor,  and  then  he  will 
receive  only  commissions  of  two  and  a  half  per  cent  on  the  estimated  value  of 
the  object  which  he  has  had  in  his  possession  and  on  the  sums  put  into  his 
hands  for  paying  legacies  and  other  charges.     C.  C.  1677. 

The  testitor  may  give  the  executor  the  seizin  or  detainer  of  his  estate.  In 
this  last  case  the  executor  is  entitled,  for  his  trouble  and  care,  to  a  commission 
of  two  and  a  half  per  cent  on  tlie  whole  amount  of  the  inventory,  making  a 
deduction  for  what  is  not  productive  and  what  is  due  by  insolvent  debtors.  G. 
C.  1676. 

The  testator  is  presumed  to  have  known  the  law,  and  it  strikes  me  that  we 
ought  to  suppose  he  used  the  term  "detainer"  with  reference  to  its  legal  signi- 
fication, and  in  order  to  confer  a  power  upon  the  executor  to  protect  the  entire 
estate,  the  interest  in  the  partnership,  as  well  as  the  individual  property,  and 
also  to  fix  a  standard  by  which  the  executor  should  be  rewarded,  and  which 
should  be  sufficiently  liberal  to  secure  his  services. 

I  am,  therefore,  inclined  to  think  that  the  executor  is  entitled  to  commissions 
upon  one-half  of  the  partnership  property. 

Lea,  J.,  concurred  in  this  opinion. 
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Succession  of  Samuel  Harrell,    deceased — Opposition    of   Jacob        isiw5| 

Harrell. 

Ue  heirs  mast  be  cited  and  made  parties  to  an  account  rendered  by  an  adminlatratrix  and  homolo- 
gated, or  they  will  not  be  concluded  thereby,  except  as  to  passWe  debts  of  the  estate ;  for  the  pay- 
ment of  which,  the  administratrix  Is  entitled  to  be  credited. 

The  Code  of  Practice,  Art.  1027,  and  Civil  Code,  Arts.  1247  and  1209,  expressly  require  the  Judge  to 
direct  the  manner  in  which  the  partition  shall  be  made  and  to  refer  the  parties  to  a  notary,  whom 
he  shall  appoint  to  malce  tlie  partition. 

If  any  question  be  raised  In  relation  to  the  separate  property  of  the  spouses  and  collations  between 
the  heirs  of  the  deceased,  such  questions  should  l>e  determined  by  the  Judge,  l>efore  referring  the 
partition  to  a  notary. 

The  question  touching  the  liability  of  the  administratrix  for  any  damage  which  the  estate  may  have 
sustained  In  consequence  of  her  negligence,  should  be  determined  by  the  court,  previous  to  the 
reference  of  the  partition  to  a  notary. 

**  Any  co-heir  of  age,  at  the  sale  of  the  hereditary  elftets,  can  become  a  purchaser  to  the  amount  of 
the  portion  owing  to  him  from  the  succession,  and  he  is  not  obliged  to  pay  the  surplus  of  the  pur- 
chase money,  orer  the  portion  coming  to  hlro,  until  this  portion  had  been  deflnltlTely  fixed  by  a 
partition.** 

HM, :  That  when  the  other  assets  are  sufficient  to  pay  all  the  debts  and  charges  due  by  the  estate, 
the  administratrix  is  not  bound  to  talce  any  steps  to  enforce  the  payment  of  the  purchase  money 
doe  Ity  the  helra,and  consequently  cannot  be  held  liable  for  any  loss  or  damage  which  may  arise 
from  such  purchases  by  insolvency  or  otherwise. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Batliff,  J. 
Muse  S  Hardee,  for  the  administratrix,  appellant     J.   0.  Fuqua  and  J, 
B.  Smith,  for  opponent  and  appellee. 

VooRHiEs,  J.  Samuel  Harrell  died  in  the  parish  of  East  Feliciana  in  1837, 
where  his  succession  was  opened,  leaving  seventeen  children  as  his  legal  heirs, 
six  by  a  former  marriage  and  eleven  by  his  surviving  spouse,  Sarah  Harrdl. 
The  effects  of  his  succession,  inventoried  and  appraised  in  January  and  Febru- 
ary, 1837,  amounted  to  the  sum  of  $33,634  76,  and  those  in  the  parish  of  Liv- 
ingston, inventoried  in  January,  1839,  to  the  sum  of  $1,690. 

Jacob  Harrell,  one  of  the  heirs,  claiming  also  to  be  the  transferree  of  the 
hereditary  shares  of  the  other  children  of  the  first  bed,  alleges  in  his  opposition 
that  Siirah  Harrell,  the  surviving  spouse  of  the  deceased,  instituted  an  ac- 
tion in  the  late  Probate  Court  of  the  parish  of  East  Feliciana  for  a  partition 
of  said  estate,  which  was  ordered ;  that  the  experts  having  reported  that 
the  property  could  not  be  conveniently  divided  in  kind,  a  sale  was  ordered  and 
carried  into  effect ;  and  that  she  was  subsequently  appointed  administratrix  of 
said  estate. 

An  account  or  statement  of  receipts  and  paj^ments  and  of  her  claim  as  sur- 
viving spouse  in  the  community,  was  filed  by  her,  and  after  the  usual  adver- 
tisements, was  duly  homologated  by  the  judgment  of  the  Probate  Court  ren- 
dered on  the  2d  of  May,  18-45. 

On  the  11th  of  October,  1848,  Jacob  Harrell  brought  suit  against  the  admin- 
istratrix to  compel  her  to  render  an  account  of  her  administration,  in  which  he 
prayed  that  the  heirs  be  cited  and  made  parties,  and  that  a  full  and  final  set- 
tlement and  partition  be  made  of  the  estate.  On  the  12  th  of  January,  1849, 
during  the  pendency  of  this  suit,  the  administratrix  filed  another  account  of 
her  administration.  Jacob  Harrell  opposed  not  only  this  but  the  former  ac- 
count, alleging  that  he  had  never  been  legally  notified  of  the  filing  of  said  ac- 
43 
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Suoconoa  or  counts,  and  was  consequently  not  concluded  by  the  judgment  homologating 
the  same.  This  opposition,  so  far  as  the  same  related  to  the  first  account,  was, 
on  motion  of  the  administratrix,  ordered  to  be  stricken  out  and  rejected.  Af- 
ter the  assignment  of  the  cause  for  trial,  an  amendment  to  the  opposition  was 
allowed  notwithstanding  the  objection  of  the  administratrix.  A  bill  of  excep- 
tions was  taken  to  this  as  well  as  to  the  ruling  of  the  court  below  on  the  mo- 
tion to  strike  out,  but  it  is  immaterial  from  our  conclusion  in  the  case  to  pass 
upon  either. 

From  the  last  account  filed  it  appears  that  the  administratrix  has  received, 
since  the  homologation  of  her  first  account,  the  sum  of  $886  80,  and  that  she 
has  discharged  debts  alleged  to  be  due  by  the  estate  to  the  amount  of  $160  66, 
leaving  a  balance  of  $722  24  to  be  applied  in  part  payment  of  her  claim. 

It  is  alleged,  as  one  of  the  objections  to  both  accounts,  that  the  active  debts 
carried  on  the  inventory  of  the  estate  and  certain  portions  of  the  price  of  the 
property  thus  sold,  amounting  together  to  upwards  of  $10,000,  have  not  been 
accounted  for. 

Upon  the  issues  thus  made  up  between  the  parties,  the  court  below  decreed 
that  Jacob  Harrell  and  the  other  heirs  recover  of  the  administratrix  the  sum 
$2,796  64,  with  interest;  that  the  item  No.  1  on  the  credit  side  of  her  account 
be  rejected ;  that  a  full  and  final  account  of  her  administration,  exhibiting  all 
the  assets  of  the  estate  as  inventoried,  be  rendered  by  her  on  or  before  the  1st 
of  October,  1856  ;  that  her  account  be  corrected  and  amended  by  rejecting  her 
claim  of  $3,137  08,  and  so  amended,  that  the  same  be  homologated;  and  that 
she  pay  in  due  course  of  administration  the  sum  thus  awarded  in  favor  of  the 
heirs.     From  this  judgment  the  administratrix  has  appealed. 

From  this  statement  of  the  case,  we  think  it  is  apparent  that  the  judgment 
of  the  court  below  must  be  considered  erroneous.  It  appears  that,  in  order  to 
effect  a  judicial  partition  between  the  parties,  the  property  of  the  estate  was 
sold  at  auction  on  certain  terms  of  credit,  in  accordance  with  an  order  of  the 
court,  and  that  the  greatest  portion  thereof  was  adjudicated  to  the  widow  and 
heirs  of  the  deceased ;  and  that  the  widow  was  subsequently  appointed  admin- 
istratrix of  the  succession.  As  the  heirs  were  not  cited  or  made  parties  to  the 
account  thus  rendered  and  homologated,  it  is  clear  that  they  are  not  concluded 
thereby,  except  as  to  the  passive  debts  of  the  estate,  for  the  payment  of  which 
the  administratrix  is  entitled  to  be  credited.  C.  C.  1168,  1172-3.  It  follows, 
therefore,  that  all  the  other  matters  were  improperly  embraced  in  her  accounts 
and  should  have  been  reserved  to  be  passed  upon  in  the  action  of  partition. 
The  Code  of  Practice,  Article  1027,  expressly  requires  the  Judge  to  direct  the 
manner  in  which  the  partition  shall  be  made,  and  to  refer  the  parties  to  a  no- 
tary whom  he  shall  appoint  to  make  a  partition.  The  Civil  Code  also  contains 
the  same  provision.  Articles  1267,  1250;  5  An.  208.  If  any  questions  be 
raised  in  relation  to  the  separate  property  of  the  spouses  and  collations  between 
the  heirs  of  the  deceased,  such  questions  should  be  determined  by  the  Judge 
before  referring  the  partition  to  a  notary. 

The  question  touching  the  liability  of  the  administratrix  for  any  damage 
which  the  estate  may  have  sustained  in  consequence  of  her  negligence,  should 
have  been  determined  by  the  court  below  previous  to  the  reference  of  the  par- 
tition to  a  notary.  "  Any  co-heir  of  age,  at  the  sale  of  the  hereditary  effects, 
can  become  a  purchaser  to  the  amount  of  the  portion  owing  to  him  from  the 
succession,  and  he  is  not  obliged  to  pay  the  surplus  of  the  purchase  money  over 
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the  portion  coming  to  him,  until  this  portion  has  been  definitively  fixed  by  a 
partition."  C.  C.  1206 ;  2  An.  412;  12  R.  666.  As  the  other  assets  were  suf- 
ficient to  pay  all  the  debts  and  charges  due  by  the  estate,  it  follows  that  the 
administratrix  was  not  bound  to  take  any  steps  to  enforce  the  payment  of  the 
purchase  money  due  by  the  heirs,  and  consequently  cannot  be  held  liable  for 
any  loss  or  damage  which  may  arise  from  such  purchase  by  insolvency  or  other- 
wise. It  appears  to  us,  that  the  legal  rights  of  the  parties  litigant  can  only  be 
ascertained  and  determined  in  accordance  with  the  views  which  we  have  ex- 
pressed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoid  and  reversed ;  that  the  cause  be  remanded  for  further  proceedings  ac- 
cording to  law ;  and  that  the  costs  of  this  appeal  be  paid  by  the  appellee,  Ja- 
cob Harrell, 

Meerick,  G.  J.,  recused  himself  in  this  case,  he  having  been  of  counsel. 


CixY  OF  New  Orleans  v.  W.  W.  Vaught. — J.  B.  McLin,  Intervener 
and  Appellee,  R.  Y.  Gharmbory,  Appellant. 

The  landlord  has  a  privilege  upon  the  property  of  the  defendant  not  yet  removed  from  the  leased 
premises.  His  privilege  is  continued  in  force  by  the  order  of  the  court  directing  the  Sheriff  to  re- 
tain in  bis  hands  the  proceeds  of  the  property  seised. 

APPEAL  from  the  Fourth  District  Gourt  of  New  Orleans,  JReynolds^  J. 
Durant  it  HoTnoi\  for  appellant.     A,  W.  Jourdan^  for  intervenor. 

YooRHiES,  J.  On  the  4th  of  February,  1851,  James  B.  McLin  leased  several 
lots  of  ground  to  the  defendant  for  the  term  of  five  years,  at  $400  per  annum, 
payable  in  advance,  for  which  the  latter  fiirnished  his  four  promissory  notes, 
and  stipulated  to  pay  besides  all  the  city  and  State  taxes  on  said  property  until 
the  expiration  of  the  lease. 

On  the  3d  of  April,  1855,  an  execution  in  &vor  of  the  plaintifi*  against  the 
defendant  was  levied  on  certain  movable  effects  found  on  the  property  thus 
leased.  James  B,  McLin  thereupon  filed  an  opposition,  in  which  he  claimed 
to  have  a  privilege  for  rent,  amounting  to  the  sum  of  $1092  50,  which  entitled 
him  tx>  be  paid  in  preference  to  the  plaintifi*  out  of  the  proceeds  of  the  sale,  and 
prayed  that  the  plaintiff  and  defendant  be  cited  to  answer  his  demand,  and  for 
judgment  in  his  &vor,  &c. 

An  order  directing  the  Sheriff  to  retain  in  his  hands  the  proceeds  of  the  sale 
until  the  further  order  of  the  court,  was  granted  on  the  28th  of  April,  1855. 
On  the  11th  of  the  same  month,  the  same  property  was  seized  under  an  execu- 
tion against  the  defendant  in  favor  of  JR.  Y.  Charmbury. 

The  movable  effects  thus  seized  continued  to  remain  on  the  property  leased 
until  the  4th  of  June,  1855,  when  the  same  were  sold  at  twelve  months^  credit 
under  the  plaintifi'^s  execution,  for  the  price  of  $8525,  for  which  the  purchaser 
executed  his  twelve  months'  bonds  in  favor  of  the  Sheriff. 

On  the  9th  of  May,  1856,  James  B.  McLin  obtained  a  definitive  judgment  in 
his  favor  for  the  amount  of  his  claim,  with  privilege  as  prayed  for.  On  the 
5th  of  July  following,  he  took  a  rule  upon  the  Sheriff  and  B.  G.  Charmbvry, 
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Nsw  Obliavi.  to  show  cause  why  his  judgment  should  not  be  paid  by  preference  out  of  the 
Vauoht.  proceeds  of  the  effects  thus  sold.  Charmhury  answered  by  denying  the  exist- 
ence of  any  such  right  of  preference,  and  is  appellant  from  a  judgment  making 
the  rule  absolute. 

As  the  proceeds  of  the  sale  are  shown  to  be  sufficient  to  satisfy  the  claims 
of  the  plaintiff  and  the  appellee,  consequently  the  controversy  in  this  case  is 
only  between  the  latter  and  Charmhury. 

Two  questions  are  submitted  by  the  appellant  for  our  decision  : 

"1st  Had  McLin  any  landlord's  privilege,  as  against  Charmhury^  on  the 
28th  of  April,  1855,  when  he  filed  his  intervention  and  third  opposition  ? 

"  2d.  If  he  had,  had  his  said  privilege  been  contined  in  force  since  that  date 
by  the  order  of  court  directing  the  Sheriff  to  retain  in  his  hands  the  proceeds 
of  the  property  seized  ?" 

We  are  of  opinion  that  both  these  questions  must  be  decided  a£Brmatively. 
When  McLin  asserted  his  privilege,  it  is  clear  that  the  defendant  in  execution 
had  not  been  divested  of  his  title  to  the  property  thus  seized,  and  that  said 
property  had  not  been  removed  from  the  leased  premises.  C.  P.  663 ;  8  N.  S. 
861;  1  R.  41;  6  R.  100;  6  An.  112. 

The  appellee's  opposition,  claiming  his  privilege  as  lessor,  was  in  our  opinion 
seasonably  made  in  order  to  secure  his  right  to  the  same,  under  Articles  395 
and  401  of  the  Code  of  Practice.  As  the  property  was  seized  and  sold  under 
the  plaintiff^s  writ,  we  do  not  think  the  appellee  was  bound  to  make  a  similar 
opposition  in  regard  to  Oharmhury^s  execution. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs. 


[12  wo 
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John  M.  Bell»  Sheriff^  v.  T.  Keefe  and  J.  Maillot. 

The  Sheriff  hM  a  right  to  lue  in  hli  oflBcial  capacity  on  a  bond  executed  for  the  priee  of  propertj- 
■old  by  the  BherilT,  and  for  which  the  bond  bad  been  executed  In  faTor  of  his  predecessor. 

When  an  instrument  offered  in  evidence  Is  not  obtJected  to,  any  indorsement  on  it  Is  considered  as 
proved. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynold&^  J. 
Benjamin^  Bradfard  d>  Finney,  for  plaintiff.     Baee  &  Foster  and  Molt  A 
Fraser  for  defendants  and  appellant 

Spofford,  J.  The  Sheriff  sues  on  the  bond  in  his  official  capacity.  If  he 
has  authority  to  receive  the  money  on  it,  he  has  the  authority  to  sue,  as  the 
defendants  executed  the  bond  in  favor  of  the  Sheriff.  See  Buimony.  Hydey  17 
La.  19. 

If  a  transfer  to  the  present  plamtiff  from  his  predecessor  in  office,  by  whom 
the  bond  was  taken,  were  necessary,  there  is  an  endorsement  which  imports 
such  a  transfer  upon  the  instrument;  and  the  whole  instrument  was  offered  in 
evidence,  without  objection  on  the  part  of  the  defendants.  Under  the  ruling 
of  this  court  in  the  case  of  Maneell  v.  Kennedy,  10  An.  798,  the  endorsement 
must  be  considered  as  proved. 

Judgment  affirmed. 
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EsPBiu  RoMAGOSA  &  Co.  V,   Mateo  de  Nodal. — Pedro  de  Nodal,  Op- 
ponent. 

The  remedy  gtreo  to  third  personi  by  opposition  is  limited  to  the  cases  specified  in  the  Code  of  Prac- 
tice.  Bach  third  persons  may,  as  in  a  separate  action,  obtain  an  ipjunctton  and  arrest  the  seixure 
of  the  property  he  claims,  but  be  cannot  assail  the  regularity  of  the  plaintlfb  proceeding  against 
the  defendant  in  the  the  seizure. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Collins  and  Wooldridge^  for  plaintiffs  and  appellants.     P.  S.  Biron^  for 
intenrenor  and  appellee. 

YooRHiES,  J.  This  is  an  attachment  suit,  in  which  Pedro  de  N'odal  filed  an 
opposition,  alleging  that  the  Sheriff,  at  the  instance  of  the  plaintiffs,  illegally 
seized  and  took  ioto  his  possession,  under  the  writ,  the  contents  of  store  No. 
135,  on  Royal  street,  property  which  he  had  purchased  in  good  faith,  and  of 
which  he  was  in  possession  previous  to  the  seizure.  That  the  attachment  thus 
issued  is  illegal  and  void,  and  should  he  set  aside,  hecause  the  hond  signed  hy 
Puig^  Mir  <&  Co,,  a  commercial  firm  in  this  city,  is  insufficient,  as  one  partner 
cannot  bind  another  on  an  attachment  bond ;  that  in  consequence  of  the  dam- 
age which  he  has  sustained  in  his  business,  he  has  a  right  to  question  the 
Talidity  of  these  proceedings.  Subsequently  a  rule  was  taken  by  him  to  dis- 
solve the  attachment,  on  the  ground  of  the  insufficiency  of  the  bond,  as  stated 
in  his  opposition.     The  rule  was  made  absolute,  and  the  plaintiffs  appealed. 

We  think  the  Judge  a  quo  erred.  The  remedy  given  to  third  persons  by 
opposition  is  limited  to  the  cases  specified  in  the  Code  of  Practice :  1st  *^  When 
the  third  person  making  the  opposition  pretends  to  be  the  owner  of  the  thing 
which  has  been  seized;"  2d.  "When  he  contends  that  he  has  a  privilege  on 
the  proceeds  of  the  thing  seized  and  sold."     Art  396. 

Where  the  opposition  has  for  its  object  to  set  aside  the  order  of  seizure  as 
having  been  effected  on  property  claimed  by  a  third  person,  such  opposition  is 
considered  as  "a  separate  demand,  distinct  from  the  suit  in  which  the  order  was 
granted."  C.  P.  898.  Hence  the  opponent  must  be  considered  as  a  plaintiff 
in  an  action  of  revendication.  In  order  to  give  effect  to  his  demand,  he  may 
obtain  an  injunction,  and  thus  arrest  the  seizure  of  his  property.  Ibid,  399. 
His  right  to  assail  the  validity  of  proceedings  in  a  suit  in  which  his  demand  is 
considered  separate  and  distinct,  appears  to  us  to  be  inadmissible.  The  object 
of  a  bond  in  attachment  cases  is  to  secure  the  payment  of  such  damages  as  the 
defendant  may  recover  from  the  plaintiff,  resulting  from  the  wrongful  issuing 
of  such  attachment 

It  is  clear  that  the  opponent  can  have  no  recourse  on  such  bond  to  secure  the 
payment  of  damages  which  he  may  have  sustained  in  consequence  of  the 
illegal  seizure  of  his  property  under  the  plaintiff^s  attachment.  As  this  is  a 
right  which  the  law  intended  to  secure  to  the  defendant,  consequently  he  alone 
can  either  waive  it  or  insist  upon  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  and  that  the  rule  be  dismissed  at  the  appellee's  costs 
in  both  coiu'ts. 
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State  of  Louisiana  v.   The  Judge  of  the  Sixth  District  Court  of 

New  Orleans. 

When  a  party  has  an  adequate  remedy  by  appeal,  an  application  for  a  writ  of  mandamns  will  be 

refused. 
The  refusal  of  the  District  Judge  to  allow  the  attorney  In  fact  of  the  relator  to  represent  him  upon 

the  trial,  Is  a  matter  which  could  be  presented  to  this  court  for  revision  by  a  bill  of  exceptions. 

APPLICATION  for  a  writ  of  mandamus  to  the  Judge  of  the  Sixth  District 
Court  of  New  Orleans.  T,  TF.  Collefis  and  G.  A  C.  E.  Schmidt,  for  the 
relator. 

Lea,  J.  The  relator  prays  for  a  rule  upon  the  Judge  of  the  Sixth  District 
Court  to  show  cause  why  a  writ  of  mandamus  should  not  issue,  requiring  him 
to  allow  the  attorney  in  fact  of  the  defendant  to  appear  and  defend  his  interests 
in  a  suit  pending  in  said  court,  in  which  said  relator  is  the  defendant 

He  alleges  that  a  vessel  belonging  to  him  having  been  sequestered,  he  em- 
ployed the  services  of  JEhnile  Houillion  to  represent  and  defend  his  rights  in 
said  suit ;  that  said  Houillion  took  a  rule  upon  the  plaintiff  to  show  cause  why 
the  writ  should  not  be  set  aside ;  that  on  the  trial  of  said  rule,  the  court  refused 
to  allow  the  said  Houillion  to  introduce  evidence  in  support  of  the  rule,  or  to 
argue  the  same,  on  the  ground  that  said  Houillion  had  not  received  a  written 
authority  to  act  for  the  relator  at  the  time  the  rule  was  taken  upon  the  plaintiff 
and  that  the  court  persisted  in  such  refusal,  although  the  petitioner  declared  in 
open  court  that  he  had  authorized  the  said  Houillion  to  take  the  rule  and  to 
act  as  his  attorney  in  fact  throughout  the  case,  and  that  notwithstanding  the 
offer  of  the  petitioner  to  execute  a  written  power  of  attorney  to  said  Houilliony 
the  court  refused  to  allow  him  to  appear  on  his  behalf  dismissed  the  rule  taken 
by  him,  and  maintained  the  sequestration. 

Assuming  this  statement  of  the  case  to  be  correct,  it  appears  to  us  that  if 
there  be  any  error  in  the  action  of  the  District  Judge  the  relator  has  a  fuU  and 
adequate  remedy  by  appeal  The  refusal  of  the  District  Judge  to  allow  the 
attorney  in  fact  of  the  relator  to  represent  him  on  the  trial  of  the  rule  is  a  mat- 
ter which  could  be  presented  to  this  court  for  revision  by  a  bill  of  exceptions, 
in  the  same  manner  as  could  the  refusal  of  the  Judge  to  receive  testimony  when 
offered. 

We  can  see  no  reason  for  granting  a  writ  of  mandamus  in  this  case  which 
might  not  be  extended  to  every  supposed  error  in  the  ruling  of  a  District  Judge 
on  the  trial  of  a  cause.  Such  a  precedent  would  lead  to  embarrassment  and 
delay  in  the  administration  of  justice. 

The  application  is  refused. 
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The  State  v.  Rufus  Waples. 

The  Act  of  1865,  entitled  **  An  Act  to  provide  %  revenue  and  the  manner  of  collecting  the  same,"  is 

not  anconatltutional. 
The  practice  of  the  profewlon  of  law  Is  not  shielded  Itom  taxation. 

APPEAL  from  the  Second  Justice's  Court  of  New  Orleans,  0.  M.  Bradford^ 
Justice  of  the  Peace.     E.  W.  Moise,  Attorney  General,  for  the  State. 
WapU^  and  Emtis^  for  defendant  and  appellant 

Mebrjck,  C.  J  This  is  an  appeal  from  the  decision  of  a  Justice  of  the  Peace, 
in  a  suit  brought  against  the  defendant  to  recover  of  him  the  sum  of  ten  dol- 
lars, assessed  against  him  as  an  attorney  at  law. 

The  account  on  which  the  suit  was  brought  is  in  these  words : 
"  R  Waples  to  the  State  of  Louisiana, 

To  State  License  on  profession,  as  attorney-at-law,  for  the  year  1856,  $10." 

"New  Orleans,  December,  1st,  1856." 

It  is  urged  that  the  collection  of  this  sum,  as  a  license,  violates  Article  105 
of  the  Constitution,  because  it  impairs  a  contract,  and  that  defendant  having 
been  already  licensed  to  practice  law  by  the  Supreme  Court  under  a  former 
law,  cannot  be  deprived  of  that  right  without  adequate  compensation  previously 
made. 

It  is  evident  that  the  suit  is  brought  to  collect  a  tax  under  sec.  8d,  para- 
graph 2d  of  the  Act  of  1855,  504.  The  fourth  section  of  the  same  Act,  impos- 
ing a  penalty  and  making  it  illegal  to  carry  on  or  practice  any  of  the  trades  or 
professions,  specified  in  the  third  section,  previous  to  obtaining  a  license  so  to 
do,  is  only  a  mode  of  enforcing  collection.  The  argument,  that  the  permission 
or  license  to  practice  law  is  a  contract  between  the  State  and  the  attorney  at 
law,  which  shields  him  from  taxation,  and  which  cannot  be  regulated  in  any 
manner  during  his  life  time  by  the  legislature,  merits  no  serious  reply.  It  is 
further  urged,  that  the  Act  of  1855  violates  Article  61  of  the  Constitution,  be- 
cause it  is  an  encroachment  of  the  executive  upon  the  judicial  department 
We  think,  by  the  Act  in  question,  the  legislature  has  adopted  stringent 
measures  to  compel  the  payment  of  taxes  by  those  exercising  trades  or  pro- 
fessions, but  in  what  manner  it  limits  the  power  of  the  courts  we  are  yet  unin- 
formed. 

It  is  further  urged,  that  the  Act  of  the  Legislature  is  unconstitutional,  be- 
cause it  embraces  more  than  one  object,  and  those  objects  are  not  expressed 
in  its  title. 

The  title  of  the  Act  is,  "An  Act  to  provide  a  revenue  and  the  manner  of 
collecting  the  same." 

The  object  of  the  sections  of  the  law  which  levy  the  tax  of  ten  dollars  upon 
attom^s,  and  provides  the  mode  of  enforcing  the  collection  of  the  same,  seems 
to  be  clearly  embraced  within  the  title  of  the  Act.  It  will  be  proper  to  con- 
sider the  constitutionality  of  other  portions  of  the  Act  when  they  are  shown  to 
affect  the  rights  of  the  defendant 

Judgment  affirmed. 
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State  of  Louisiana  v.  J.  Q.  A.  Fellowes. 

Ad  ftttorney-aMaw  maj  be  taxed  as  well  as  peraoDi  pursuing  any  other  employment. 

APPEAL  from  the  Second  Justice's  Court,  Bradford,  J. 
J.  Q.  A.  Felloites,  in  propria  persana,  appellant 

Merrick,  C.  J.  This  case  presents  the  same  questions  as  the  case  of  the 
State  V.  Waples,  just  decided. 

It  also  presents  the  further  objection  to  a  recovery  by  the  State,  viz:  that 
the  claim  as  a  tax  is  not  applicable  to  the  defendant,  who,  being  an  attorney, 
is  an  officer  of  the  State,  and  not  subject  to  taxation  for  exercising  the  duties 
of  his  office. 

We  know  no  reason  why  attomeys-at-law  may  not  be  taxed  if  such  be  the 
pleasure  of  the  Legislature,  as  well  as  persons  pursuing  any  other  employments 

For  this,  and  the  reasons  given  in  the  case  of  the  Statt  v.  Waples,  the  judg- 
ment appealed  from  must  be  affirmed. 

Judgment  affirmed. 


James  Carl  v.  Peter  Poelma-n  et  al. 

Under  the  ruling  of  the  court  In  the  case  of  Walvoorfh  v.  JkUlard^  12  An.,  in  an  action  to  render  a 
party  liable  for  a  debt  due  by  an  estate,  on  the  charge  that  he  had  taken  possession  of  the  pro> 
perty  of  the  estate  without  authority,  and  with  the  view  of  appropriating  the  proceeds  to  bis  own 
use,  no  recovery  can  be  had  without  proof  of  a  previous  conviction  under  the  penal  laws  of  the 
State. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,   Cotton,  J. 
Coxe  &  Breaux,  for  plaintiff  and  appellant.      Race  &  Foster,  for  de- 
fendants. 

Lea,  J.  The  plaintiff  alleges  that  the  late  Peter  Bitter  died  indebted  to  him 
in  the  sum  of  $714  67,  and  that  the  defendants  have  become  liable  to  pay  this 
debt,  as  intermeddlers  in  the  affairs  of  the  succession  of  said  Bitter,  "  they 
having  taken  possession  of  his  estate,  consisting  of  personal  property,  and  sold 
and  disposed  of  the  same  without  due  and  legal  authority,  with  a  view  to  ap- 
propriate the  proceeds  of  the  same  to  their  own  use  and  benefit"  No  other 
cause  of  action  is  alleged  against  the  defendants,  they  are  sued  merely  as  inter- 
meddlers. 

To  this  petition  the  defendant  Poelman  excepted,  on  the  ground  that  he 
could  not  be  held  liable  as  charged  and  demanded,  until  after  due  conviction 
under  the  penal  laws  of  the  State.  Under  the  ruling  of  this  court  in  the  case 
of  Walworth  v.  Ballard,  recently  decided,  this  defence  must  prevail;  and 
though  not  urged  by  way  of  exception,  on  tlie  part  of  Mrs.  Bitter,  it  is,  never- 
theless, a  necessary  part  of  the  plaintiff's  case  to  prove  such  previous  conviction, 
and  without  such  proof  no  recovery  can  be  had  against  either  of  the  defendants. 
See  Act  of  1820,  96 ;  Greiner's  Digest,  No.  8548,  also  Act  of  1855,  400,  sea  9. 

Judgment  affirmed. 
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McGalop  r.  Flukbr's  Heirs. 

Wher«  prooeediDCB  an  Instituted  Ha  eueouUva  against  the  widow  In  eommanltj  and  tutrix,  who 
takes  a  MMpenstre  appeal  In  her  capadty  a«  aOmMtttatrtm  ^h&r  ^mmmscI  A«MNM«r«  t/fMtp 
■he  la  not  entitled  to  a  delay  in  the  Supreme  Court  to  have  the  hein  of  her  hneband  made  partlea 
to  the  appeal.  If  the  heirs  ought  to  have  been  made  parties,  and  were  not,  the  appellee  might 
have  moved  to  dlsmias,  hut  the  appellant  could  not  have  been  permitted  to  take  advantage  of  her 
own  laehee.  Bat  tt  was  not  neoessarj  to  join  the  heira  In  tba  appeal,  for  the  pofpoaea  of  which 
the  administratrix  had  Aill  eapacltj  to  represent  the  whole  estate. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Iferriek^  J. 
Smiley  <k  Perrin,  for  plaintiff     2>.  C,  Hardee^  for  defendants  and  i^pel- 
lants. 

Buchanan,  J.  Plainti£f  instituted  proceedings  in  the  Seventh  District  Court 
against  the  widow  in  community  and  tutrix  of  the  minor  children  of  Z>.  J, 
Fluher^  deceased,  in  the  via  executiva^  upon  an  act  importing  confession  of 
judgment  signed  by  said  F Inker.  The  widow  F Inker  took  a  suspensiYe  appeal 
from  the  order  of  seizure  and  sale,  in  her  quality  of  administratrix  of  the  wc- 
eeseum  <tf  D,  J,  Flnker. 

The  appeal  was  taken  in  the  month  of  March,  1855,  and  filed  in  this  court 
on  the  27th  of  February,  1856.  On  the  day  of  its  filing,  the  appellant,  by 
eouosel,  on  affidavit  of  the  birth  of  a  posthumous  child  of  2>.  /.  Fluher^  since 
the  appeal  taken,  to  wit,  in  June  or  July,  1855,  moved  the  court  for  a  oontin- 
uance  of  the  cause  in  order  to  make  said  posthumous  child  a  party  to  the 
appeal,  and  to  give  appellant  time  to  qualify  as  tutrix  of  said  child.  An  order 
of  continuance  for  said  purposes  was  made  on  the  29th  February,  1856. 

At  the  present  term,  the  appellant  by  counsel  again  moves  for  a  continuance, 
on  a  suggestion  supported  by  affidavit,  that  another  of  D.  J,  FlnkerU  heirs 
has  attained  the  age  of  majority  and  has  married,  and  should  be  made  a  party 
appellant 

On  the  other  hand,  the  p1aintii!|  appellee,  moves  to  rescind  and  set  aside  the 
order  of  the  29th  of  February,  1856,  on  the  ground  that  it  was  made  in  error, 
the  appeal  being  taken  by  the  administratrix  alone ;  and  furthermore,  that  the 
appellant  has  had  ample  time  to  qualify  as  tutrix  of  her  posthumous  child,  and 
should  not  be  allowed  to  profit  by  her  own  laches. 

Upon  the  foregoing  statement  of  facts,  it  is  very  plain  that  our  order  of  the 
29th  February,  1856,  was  made  unadvisedly,  and  that  the  appellant  is  not  en- 
titled to  the  further  delay  which  she  prays  for,  to  make  her  married  daughter 
party  to  the  appeal  The  «ule  of  this  court  of  the  29th  May,  1854^  provides 
for  continuances  to  make  parties  in  the  place  of  appellants  or  appellees  who 
hav«  died  pending  the  appeal  But  such  is  not  the  case  here.  The  heirs  of 
D,  J.  Fluhmr  were  never  parties  to  this  appeal,  although  parties  defendant  to 
the  suit  If  they  ought  to  have  been  made  parties  to  the  appeal,  and  were  not, 
that  would  have  been  a  good  ground  for  dismissing  the  appeal  on  the  motion 
of  the  appellee;  but  should  not  be  used  by  appellant  as  a  means  of  delaying 
the  decision  of  the  ^aiise.  But  we  are  of  opinion  that  it  was  not  necessary  to 
join  Fhthe^e  heire  in  the  appeal  The  administratrix  had  full  capacity  to  re- 
pnaent  the  whole  estate  for  tiie  pwposes  of  the  appei^ 

It  is  urdered  that  the  order  of  Hie  29th  February,  1866,  be  s^  aside  and  res- 
cinded, and  that  this  cause  be  placed  on  the  trial  docket  with  preference. 
44 
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Samuel  Jamison  r.  The  City  of  New  Orleans. 

A  Jndgmeat  homologating  the  uaessment  for  expense  of  opening  «  street,  TolontuHy  exeoated,  has 
the  force  of  the  thing  adjudged. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
T.  Gilmore,  for  plaintiff     J.  Livin^fston,  for  defendant  and  appellant 

Merrick,  C.  J.  The  plaintiff  having  heen  assessed  four  hundred  dollars  for 
the  opening  of  Benton  street,  after  the  homologation  of  the  assessment,  paid 
the  same. 

Maunsel  White,  against  whom  there  had  also  been  an  assessment,  appealed, 
and  the  Act  of  1832,  under  which  it  was  made,  was  declared  to  be  unconstitu- 
tional, and  the  judgment  was  reversed.     9  An.  446. 

The  plaintiff,  who  had  not  appealed,  brought  this  suit  to  recover  back  the 
money  paid  by  him  under  the  assessment 

It  is  urged  by  the  defendant  that  the  judgment  voluntarily  executed  by  the 
plaintiff  has  the  force  of  the  thing  adjudged. 

On  the  other  hand,  it  is  urged  by  plaintiff  that  the  judgment  in  favor  of 
Maunsel  White  enured  to  the  benefit  of  all  the  property  holders  who  were  as- 
sessed, and  that  it  is  unjust  that  the  city  should  retain  plaintiff's  money  while 
the  other  parties  in  interest  were  discharged  by  the  judgment  from  all  liabili- 
ties, and  while  there  was  no  liability  on  the  part  of  the  city  to  open  the  street 

We  think  that  the  exception  taken  by  the  defendant  must  be  sustained.  The 
appeal  of  White  and  others  from  the  homologation  of  the  assessment  under 
the  Act  of  1832,  could  only  benefit  the  appellants.  Aside,  therefore,  from  the 
recent  decisions  overruling  the  case  of  White  v.  Municipality  No.  Two^  9  An. 
446,  the  homologation  of  the  assessment  must  be  considered  ils  having  the  force 
of  the  thing  adjudged,  as  between  the  present  parties.  See  Yeatman  v.  Cran- 
dell,  11  Aa  220,  and  the  case  of  The  Draining  Company,  11  An.  370. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
against  the  demand  of  the  plaintiff,  and  that  he  pay  the  costs  in  both  courts. 

Buchanan,  J.,  took  no  part  in  this  decision. 


T.  B.  Harper  r.  Municipality  No.  One  et  al. 

The  petition  charged  that  the  defendants  had  unwarrantably  and  Illegally  destroyed  a  certain  rail- 
road ;  that  the  Iron  and  materials  of  the  road  were  the  petitioner's  property,  and  that  the  iron  and 
materials  were  kept  from  the  petitioner  by  the  defendants,  and  claimed  the  value  of  said  materials. 
Hdd:  That  the  action  was  one  of  damages  for  a  tort,  and  the  prescription  of  one  year  applicable 
to  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
T.  K  Howard,  for  plaintiff  and  appellant    /.  J.  Michel,  for  defendant 
Spofford,  J.     This  is  an  action  for  the  alleged  unwarrantable  and  illegal 
destruction  of  a  railroad  belonging  to  the  plaintifi^  of  which  the  iron  and  other 
materials  are  declared  to  be  worth  $7500,  for  which  sum  the  suit  is  brought 
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The  injury  is  said  to  have  been  done  in  1840,  and  the  suit  was  instituted  in       hahpb 
June,  1850.  IstMuxiciPAUTr. 

We  concur  with  the  District  Judge,  that  the  action  must,  on  the  whole,  be 
considered  as  an  action  in  damages  for  an  alleged  tort 

The  plea  of  prescription  was,  therefore,  properly  sustained. 

Judgment  affirmed. 


Brown  &  Johnson,  Appellants,  v.  Kendall,  Yoe  &  Co.,  Third   op* 
ponent,  Carl  Kohn,  Appellee. 

A  Sheriff's  deed  to  «  titie  tnuulatlre  of  property,  and  the  title  snd  poMeeeion  under  it  CAonot  be 
treated  by  a  third  person  as  a  nullity. 

APPEAL  firom  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
A,  T,  Steely  for  plaintiffs  and  appellants.     Clarke  db  Bayne^  for  third  op- 
ponent 

Spofford,  J.  In  January  or  February  1866,  the  plaintiffs,  under  a  judg- 
ment against  Wm,  O.  Kendall,  seized  in  execution  a  plaining-mill  and  its  ap- 
paratus, which  had  been  adjudicated  to  Canrl  Kohn,  on  the  17th  of  November, 
1855. 

Carl  Kohn  opposed  the  seizure,  and  claimed  the  property  as  his  own.  His 
opposition  was  filed  on  the  29th  February,  1856. 

In  support  of  his  allegations  he  produced  all  the  proceedings  under  an  order 
of  seizure  and  sale  issued  at  his  instance  against  a  certain  square  of  ground 
and  all  its  appurtenances,  as  the  property  of  Wm.  Q.  Kendall,  mortgaged  to 
himself  In  the  advertisement  of  this  sale  the  plaining-mill  and  apparatus,  now 
seized  by  the  plaintiffs  as  still  the  property  of  Kendall,  were  described  as 
composing  part  of  the  property  seized,  and  to  be  sold  under  the  order  in  favor 
of  C€^rl  Kohn,  They  were  so  sold,  and  Kohn  became  the  purchaser  of  the 
whole  ;  and  the  plaining-mill,  &c.,  are  particularly  described  in  the  Sheriff's 
deed  to  himself.  He  is  in  possession  under  a  title  translative  of  property,  to 
wit :  a  Sheriff's  deed.  Kendall^  the  judgment  debtor,  has  acquiesced  in  the 
sale. 

Under  these  circumstances,  a  third  person  cannot  treat  the  title  and  posses- 
sion of  Kohn  as  mere  nullities,  and  seize  the  property  as  if  it  were  KendalVs, 
It  is  unnecessary  to  inquire  whether  the  plaining-mill,  Ac,  had  become  im- 
movable by  destination. 

Judgment  affirmed. 


348  SUPREMS  CX)URT  OP  LOUISIANA, 


Robert  Ferguson  v,  Laurent  Millaudon. 

Damages  will  not  be  allowed  for  delay  when  no  time  was  spedfled  In  the  eontraei  within  iriilch  the 
work  was  to  l>e  completed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Duncan  d  Mc  Connelly  for  plaintiff.     Benjamin,  Bradford  db  Finney,  for 
defendant  and  appellant 

Spofford,  J.  The  plaintiff  sues  for  the  price  of  four  hoilers  manufactured 
by  him  for  the  front  plantation  of  the  defendant  in  the  fall  of  1854. 

The  answer  is  a  demand  in  reconvention  for  a  very  large  amount  of  damages 
alleged  to  have  been  sustained  in  the  loss  of  a  portion  of  a  sugar  crop  that 
year,  by  reason  of  delay  in  the  delivery  of  the  boilers  and  their  bad  construc- 
tion. 

The  value  of  the  materials  and  workmanship  (supposing  the  work  to  be  good 
work)  are  established. 

The  only  controversy  springs  out  of  the  reconventional  demand. 

We  do  not  find  that  the  plaintiff  is  liable  for  damages  in  consequence  of 
delay.  No  time  was  specified  in  the  contract  within  which  the  boilers  were  to 
be  completed.  The  defendant  alleges  that  the  contract  was  made  on  the  18th 
August,  a  very  late  period  He  took  upon  himself  to  deliver  to  the  plaintiff 
some  of  the  materials  of  his  old  boilers  to  be  incorporated  into  the  new  ones. 
This  was  not  done  until  the  21st  of  August  The  plaintiff  objected  that  it  was 
late  in  the  season  to  undertake  such  a  job,  but  the  defendant  insisted  on  his 
doing  so,  and  seems  to  have  been  cognizant  of  the  impossibility  of  completing 
the  work  by  the  time  he  now  contends  it  should  have  been  done.  And  we  think 
the  correspondence  of  Millaudon  with  the  plaintiff  shows  that  there  was  no 
violation  of  even  an  implied  contract  as  to  the  time  of  finishing  this  job.  His 
cot[iplaint8  at  the  time  were  confined  to  the  quality  of  the  work. 

That  was  unquestionably  defective.  But  as  the  boilers,  though  leaky,  made 
steam  enough  to  run  the  engines  used  by  the  defendant,  we  do  not  think  that 
the  loss  of  a  portion  of  the  crop  was  attributable  to  the  defective  work  of  the 
boilers.  At  any  rate,  no  such  precise  data  are  given  in  evidence  as  would  en- 
able the  court  to  say  that  any  pai'ticular  sum  was  lost  to  the  defendant  by 
reason  of  the  bad  workmanship  of  the  boilers,  save  that  which  he  spent  for 
their  repairs.  It  seems  from  the  correspondence  between  the  parties,  that  the 
plaintiff  was  to  put  them  in  good  order  if  they  did  not  work  well  during  the 
first  season,  when  they  were  obliged  to  be  used  He  failed  to  do  so.  The  de- 
fendant employed  a  competent  mechanic  to  do  this  work  at  the  price  of  twelve 
hundred  dollars.  We  see  no  reason  why  this  sum  should  not  be  deducted  from 
the  plaintiff^s  demand,  instead  of  six  hundred  dollars  which  the  District  Judge 
allowed,  because  one  or  two  of  the  witnesses  thought  the  repairs  might  have 
been  done  for  that  sum. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  two  thousand  and  one  dollars  and  fifty-six  cents,  with  legal 
interest  firom  the  26th  December,  1854,  until  paid,  that  being  the  balance  due 
the  plaintifiE^  afi;er  deducting  from  his  demand  so  much  of  the  defendant's  claim 
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in  reconvention,  as  should  have  been  allowed  in  the  court  below ;  it  is  further 
adjudged  and  decreed,  that  the  defendant  pay  the  costs  incurred  in  the  District 
Court,  and  the  plaintiff  those  of  this  appeal 


9, 
MlLLAODOI. 


The  State  v,  Charles  Smith  et  al. 

The  surety  in  an  appearance  bond  cannot  be  held  liable  when  it  does  not  appear  that  there  was  any 
order  of  coort  admitting  the  aocnsed  to  ball,  fixing  the  amount  of  the  ball  bond,  or  authorising  the 
Sheriff  to  take  the  same. 

The  Judicial  acts  of  a  court  of  record  are  evidenced  by  the  record  alone. 

Parol  CTldenee  was  improperly  admitted  to  show  that  a  verbal  order  had  been  given  in  open  court  to 
take  a  bonfL 

An  order  rendered,  but  not  entered  at  the  time,  may  be  entered  nunc  pro  tune  in  proper  cases. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Robertson^  J. 
M.  A.  Foute^  District  Attorney,  for  State.    Field  and  Wooldridgey  for 
appellant 

Spoftord,  J.  For  the  reasons  given  in  the  case  of  the  State  v.  Cole  et  al.^ 
just  decided,  the  motion  to  dismiss  is  overruled. 

The  appeal  is  taken  by  Bueh^  surety  for  the  defendant,  James  Hubert^  on  an 
appearance  bond,  from  a  judgment  forfeiting  the  bond. 

It  sufBces  to  say  that  there  appears  in  the  record  no  order  of  court  admitting 
the  accused  to  bail,  fixing  the  amount  of  a  bail  bond,  or  authorizing  the  Sheriff 
to  take  the  sama     See  State  y.  Gilbert^  10  An.  532,  and  cases  there  cited. 

There  was  not,  therefore,  any  evidence  before  the  court  upon  which  the 
bond  in  question  could  be  treated  as  an  authentic  and  valid  bond. 

On  the  motion  of  the  surety  to  set  aside  the  forfeiture,  the  District  Attorney 
offered  the  Deputy  Sheriff  Fabre  as  a  witness  to  prove  that  the  District  Judge 
gave  him  a  verbal  order  in  open  court  to  take  the  bond.  The  Judge  admitted 
the  evidence  against  the  objection  of  the  appellant,  who  took  a  bill  of  ej^cep- 
tions. 

The  ruling  was  erroneous.  The  First  District  Court  of  New  Orleans  is  a 
court  of  record ;  the  orders  of  that  court  relative  to  the  admission  of  accused 
parties  to  bail  are  judicial  acts ;  the  judicial  acts  of  a  court  of  record  are  evi- 
denced by  the  record  alone ;  if  the  record  is  lost  or  destroyed  its  contents  may 
be  proved,  as  in  other  cases,  by  secondary  evidence.  But  what  was  never  of 
record  cannot  be  supplied  by  parol  in  such  a  proceeding  as  this.  See  State  v, 
LangineaUy  7  An.  700.  An  order  rendered,  but  not  entered  at  the  time,  may 
be  entered  nunc  pro  tune  in  proper  cases. 

The  Deputy  Sheriff  also  testified  that  he  had  been  in  the  practice  for  many 
years  of  taking  bail  bonds  without  a  judicial  order.  The  practice  of  ministerial 
officers  cannot  control  the  statutes  relative  to  bail.  Upon  this  subject  the  law 
is  clear,  and  there  is  no  doubt  or  discordance  in  the  judicial  interpretation  of  it 
It  is  the  duty  of  ministerial  officers  throughout  the  the  State  to  act  in  confor- 
mity to  the  law,  as  expounded  in  the  courts,  and  no  practice  of  theirs,  however 
long  continued,  can  justify  a  departure  from  settled  rules. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
against  J.  A.  Buek^  as  surety  on  the  bond  of  James  Hubert,  be  avoided  and  re- 
versed, and  that  the  State  take  nothing  by  its  motion. 
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Jean  Sarran  v.  Augusts  Rsgouffre  and  Wife. 

When,  during  the  exlstenee  of  the  eommunitj,  s  stock  of  goods  was  bought  in  the  name  of  the  wife 
but  It  was  not  shown  that  she  had  been  a  public  merchant,  either  before  or  since  flie  aaXe—IMd  : 
that  the  purchase  most  be  considered  as  haring  been  made  by  the  husband,  and  the  debt  incurred 
by  it  a  debt  of  the  community. 

APPEAL  from  the  District  Court  of  Ascension,  Duffel,  3. 
A.  Gentile,  for  plaintiff  and  appellant     Henry  Duffel,  for  defendant 

Buchanan,  J.  We  agree  in  the  conclusion  of  the  elaborate  and  ably  reason- 
ed opinion  of  the  District  Judge,  that  the  note  of  Madame  Regouffre,  and 
mortgage  upon  her  separate  estate,  were  given  in  reality  for  a  debt  of  her  hus- 
band ;  although  the  transaction  was  clothed  with  the  form  of  a  contract  of  sale 
of  a  stock  of  goods  by  plaintiff  to  Madame  Begouffre  indiyidually,  Madame 
Eegouffre  is  not  proved  to  have  been  a  public  merchant,  either  before  or  since 
the  sale  in  question.  The  Article  128  of  the  Code  does  not,  therefore  apply. 
On  the  contrary,  the  business  of  the  store  was  carried  on  in  the  joint  name  of 
her  husband  and  the  witness  VignL  The  purchase  must  be  considered  as 
having  been  made  by  the  husband,  and  as  a  community  debt,  for  which  the 
separate  estate  of  the  wife  was  not  bound,  (C.  0.  2871,)  and  no  action  could  be 
maintained  against  her  while  the  community  existed.     6th  Annual,  57. 

Judgment  affirmed,  with  costs. 


jj-^  Louis  V.  Porche  v.  A.  Ledoux. 

Case  2 
112  1040         The  ttw  tutor  is  the  proper  person  to  call  on  the  former  tutor  to  account,  and  haa  the  ftMulty  of 

standing  in  judgment  for  the  minor,  as  regards  that  cause  of  action. 
Art.  615  0.  P.,  as  amended  by  the  Actof  1S26,  does  not  imply  the  nullity  of  a  Judgment  when  a  minor 

has  been  regularly  represented  according  to  law. 
The  Art.  615  finds  its  application  in  the  case  (among  others)  where  the  tutor  renders  his  account  to 

the  under  tutor,  the  minor  in  this  Instance  not  being  fully  represented  on  ih6  rendition  of  M^ 

acoovmIL 
A  Judgment  regularly  rendered  between  the  new  tutor  and  the  former  tutor  of  a  minor,  will  sustain 

the  plea  of  re«  judicata,  in  an  action  brought  by  the  minor,  arrired  at  his  majority,  against  his 

former  tutor. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  RoberUon,  J. 
U,  B.  <t  E.  Phillips,  for  plaintiff  and  appellant    A,  Provosty,  for  de- 
fendant 

Merrick,  C.  J.  Madame  C.  Porehe,  the  mother  of  the  plaintiff^  was  con- 
firmed as  his  tutrix  in  1884.  She  continued  as  such  until  1841,  when  she 
resigned  her  office  on  account  of  her  health,  and  the  defendant  was  appointed 
dative  tutor  to  the  plaintiff.  She  rendered  her  account  to  the  new  tutor,  and 
the  same  was  homologated.  The  defendant  acted  as  tutor  until  1846,  when  he 
resigned,  and  Madame  Porche  was  reappointed.  He  rendered  his  account  in 
the  District  Court  to  Madame  Porehe,  the  tutrix,  and  this  account  was  also 
homologated. 
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In  1852  the  plaintiff  having  arriyed  at  the  age  of  majority,  instituted  his 
action  against  his  mother,  as  tutrix,  calling  upon  her  to  render  her  account        Lkdocx. 
In  accordance  with  his  demand  she  rendered  an  account,  wherein  she  credited 
the  plaintiff  with  the  amounts  received  from  the  defendant  under  his  account 

The  minor  opposed  the  account  of  the  tutrix,  which  was  amended  by  the  de- 
cree of  the  court,  and  so  homologated. 

The  plaintiff  in  his  petition  alleges  that  the  account  of  the  defendant,  Ledoux, 
rendered  in  1846,  is  erroneous,  and  contains  illegal  charges  which  are  set  forth 
at  length  in  the  petition.  He  prays  that  the  account  be  amended,  so  as  to  in- 
crease the  amount  of  capital  charged  to  the  tutor ;  that  the  items  of  credit  al- 
lowed him  be  stricken  out,  and  that  plaintiff  have  judgment  for  such  amount 
as  may  be  found  due  him  upon  such  final  settlement 

To  this  petition  the  defendant  pleaded  several  exceptions,  the  only  one  which 
it  is  important  to  notice  is  that  of  res  judicata. 

In  the  case  of  Monget,  tutor,  v.  Walker,  3  An.  214,  it  was  held  that  the  new 
tutor  was  the  proper  person  to  call  the  former  tutor  to  account  If  so,  he  has 
power  to  stand  in  judgment  at  it  regards  that  cause  of  action,  and  it  must  have 
that  effect  upon  the  rights  of  the  minor  which  a  judgment  between  any  other 
person  and  the  new  tutor  would  have. 

It  is  provided  by  Article  615  of  the  Code  of  Practice,  that  "  A  judgment 
rendered  against  a  minor  may  be  rescinded,  if  such  minor  show  either  that  his 
cause  has  not  been  well  defended,  or  that  he  has  been  aggrieved  by  such  judg- 
ment But,  that  action  shall  be  prescribed  if  four  years  have  elapsed  after  the 
minor  has  arrived  at  the  age  of  majority :  nor  can  it  be  brought  by  the  curator 
or  tutor  during  the  minority  of  their  ward.^*  This  Article  was  amended  by 
the  statute  of  1826,  which  declared,  that  ^^  Art  615  shall  not  be  taken  or  con- 
strued to  imply  the  nullity  of  a  judgment  where  a  minor  has  been  regularly 
represented  according  to  law."     Acts  1826,  72,  §  12. 

The  minor  was  properly  represented  in  the  rendition  of  the  account  of  Ledoux 
by  the  new  tutrix,  because  there  was  no  other  person  competent  to  receive  or 
contest  it  except  the  tutrix,  and  it  would  be  unreasonable  to  hold  that  the  ac- 
count between  a  former  tutor,  or  the  succession  of  a  former  tutor  and  the  new 
tutor  must  remain  open  until  a  minor,  perhaps  of  tender  years,  arives  at  the  age 
of  majority. 

The  case  is  different  when  the  tutor  renders  his  account  to  the  under  tutor. 
There  the  minor  is  not  fully  represented  in  the  rendition  of  the  account,  and  no 
doubt  the  Article  615  finds  its  application  in  that  event  as  well  as  in  other 
cases  where  the  minor  has  not  been  regularly  represented  in  the  proceeding. 

We  think  the  plea  of  res  jadicata  was  properly  sustained,  and  it  is  evident, 
from  the  foregoing  reason,  that  if  the  amendment  praying  for  the  nullity  of  the 
judgment  of  1846  had  been  allowed  it  would  not  have  changed  the  result 

Judgment  affirmed. 


852  SUPREME  COURT  OF  LOUISIANA, 


i»  »»  Henderson  &  Gaines  v   Ship  Maid  of  Orleans. 

51  im\ 

Where  goods  are  Iqjared  on  shipboard  the  measure  of  damages  is  the  dlfTerenee  between  tbeir  raloe 
In  their  damaged  state,  and  their  valae  at  the  port  of  destination  if  the  j  had  been  delirered  In  good 
•rder,  which  should  be  ascertained  by  a  public  sale  to  the  highest  bidder. 

The  doctrine  of  abandonment  for  a  construoUve  total  loss,  does  not  appear  to  apply  to  a  oontnot  of 
aArelghtment. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Benjamin^  Bradford  it  Finney,  for  plaintiffs.     Durant  A  Honwr^  for  de- 
fendants, appellants. 

Buchanan,  J.  This  is  a  suit  for  damages  upon  a  shipment  of  clocks  in  boxes 
from  New  York  to  New  Orleans.  The  clocks  were  shipped  in  good  order,  as 
appears  by  the  bills  of  lading,  and  were  delivered  in  New  Orleans  to  the  plain- 
tiffi),  consignees  and  owners  of  the  same.  The  packages  being  stained  by  water 
when  delivered,  were  opened  and  their  contents  examined  by  disinterested  and 
competent  judges  called  for  the  purpose,  who  testify  that  they  were  damaged 
by  salt  water  to  such  an  extent  as  to  make  them  worthless ;  but  that  they 
might  have  produced,  at  auction,  from  thirty  to  forty  per  cent  of  their  invoice 
price.  The  plaintiffs  have  sued  the  ship  for  the  total  value  of  the  goods,  as  in 
case  of  non-delivery.  This  course  of  proceeding  is  unusual  and  not  warranted 
by  precedent.  The  measure  of  damage  is  the  difference  between  the  value  of 
the  goods  in  their  damaged  state,  and  their  value  at  the  port  of  destination  had 
they  been  delivered  in  good  order.  RatKbom  v.  Neal^  4  An.  566.  That  dif- 
ference in  value  should  have  been  ascertained  by  a  public  sale  to  the  highest 
bidder.  Greenwood  v.  Cooper,  10  An.  796.  It  was  in  the  power  of  plaintiffs 
to  have  subjected  them  to  this  test,  as  the  clocks  have  always  remained  in  their 
possession  in  the  warehouse.  It  was  their  duty  to  have  done  so.  It  is  plain 
that  plaintiffs  cannot  keep  the  clocks  and  also  recover  their  invoice  price  as 
damages.  Neither  can  the  plaintiffs  be  considered  as  holding  the  clocks  for  the 
account  and  risk  of  the  common  carrier.  The  doctrine  of  abandonment  for  a 
constructive  total  loss  has  never  been  applied,  that  we  are  aware  of,  to  the  con- 
tract of  affreightment 

The  proper  judgment  in  this  case  is  a  nonsuit,  in  order  that  plaintiffs  may 
take  steps  to  liquidate  the  damages. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed ;  and  that  there  be  judgment  for  defendants  as  in  case  of 
nonsuit,  with  costs  in  both  courts. 
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David  Aiken  v.  James  Ogilvie. 
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Where  several  persons  buy  a  tract  of  land,  in  the  name  of  one  of  themselTei,  for  the  purpese  of 
dlTlding  it  Into  lots  and  squares,  and  selling  the  same  at  a  profit  to  be  shared  among  them,  the 
notes  and  assets,  as  well  as  the  ansold  lots,  are  sut\)ect  to  the  action  of  partition,  and  a  suit  by  one 
of  the  partners  against  the  other,  to  compel  him  to  account  for  sales  made  by  him,  will  not  be 
barred  by  the  prescription  of  ten  years. 

Where  it  does  not  appear  to  hare  been  more  the  duty  of  one  partner  than  another  to  collect  debts 
due  to  the  partnership,  and  the  partner  who  undertakes  to  collect  them  has  placed  them  In  the 
bands  of  a  competent  attorney,  and  has  acted  In  good  faith,  he  ought  not  to  be  held  responsible 
for  ttie  n^lgent  or  irregular  acts  of  such  attorney  <or  other  competent  agent)  although  the  suit 
was  brought  in  the  name  of  the  indWidual  partner  Instead  of  the  names  of  the  Joint  owners. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
J,  Livingston,  for  plaintiff.     C.  Roselivs  and  P.  A,  Duerot,  for  defendant 
and  appellant 

Merrick,  C.  J.  "On  the  27th  day  of  February,  1836,  James  Ogihie,  Oliver 
Aiken  and  John  Green  made  an  agreement  by  private  act,  in  which  it  was  set 
forth  that  James  Ogihie  had  on  that  day  purchased  a  plantation,  jointly  with 
Oliver  Aiken  and  John  Oreen,  each  one-third,  from  Mr.  Louie  Fred.  FoiLcher, 
that  each  party  had  paid  his  one-third  of  the  cash  payment  thereon ;  and  which 
further  stipulated  that  said  Oreen,  Ogihie  and  Aiken  were  joint  proprietors  of 
said  property,  in  the  proportion  of  one-third  each,  and  entitled  to  one-third  of 
the  same,  with  all  the  rights  and  privileges,  interests  and  profits,  and  to  demand 
the  same  of  James  Ogilvie;  each  to  bear  one-third  of  all  expenses  and  losses 
on  the  same ;  that  either  two  should  have  a  controlling  power  in  the  manage- 
ment of  the  plantation,  to  sell  or  otherwise,  as  they  shall  think  fit,  and  the 
third  shall  conform  to  the  wishes  of  the  other  two  on  all  lawfiil  matters,  &c. 

'^On  the  same  day  was  purchased  the  plantation  of  Foueher,  for  the  price  of 
$70,000 — ^$15,000  cash,  and  the  balance,  $55,000,  on  a  credit  of  one,  two  and 
three  years,  secured  by  mortgage,  with  the  right  to  the  purchasers  to  redeem 
the  same  at  any  time,  at  a  deduction  of  seven  per  cent  per  annum.  Subse- 
quently the  front  portion  of  this  property  was  surveyed  and  divided  into  squares 
and  lots,  and  now  constitutes  what  is  known  as  the  town  of  Greenville.  This 
front  portion,  for  the  most  part,  was  sold  at  public  auction,  by  Isaac  L,  McCoy, 
auctioneer,  on  the  27th  April,  1836*  The  sales,  which  were  actually  completed 
at  that  time,  amounted  to  the  sum  of  $226,770,  on  which  there  was  collected 
in  casli  $800  for  buildings.  The  balance  w^as  sold  on  a  credit  of  six,  twelve, 
twenty-four  and  thirty-six  months  from  day  of  sale,  and  secured  by  mortgage. 

"  On  the  11  th  of  July,  1886,  most  if  not  all  the  notes,  the  proceeds  of  Me  Coy^s 
sales,  remaining  undisposed  of,  were  divided  among  the  partners.  On  the  15th 
of  October,  1886,  Olveer  Aiken  departed  this  life,  and  by  last  will  and  testa- 
ment constituted  Damd  Aiken  and  other  parties  (plaintiflfe  by  supplemental 
petition)  his  only  heirs." 

In  March,  1837,  a  verbal  division  took  place  of  the  unsold  lots  in  Greenville. 
The  rest  of  the  purchase  appears  to  have  been  laid  out  in  a  town  called  Fribure, 
and  was  sold  the  8tii  of  February,  1839,  at  auction,  for  $8,596. 

This  suit  is  brought  to  compel  the  defendant  to  account  for  all  sales  made  by 
him,  and  to  render  him  accountable  for  certain  debts  alleged  to  be  lost  through 
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Aim         his  neglect;  and  to  compel  him  to  render  an  account  of  all  the  lots  on  hand, 
Ogiltib.        and  prays  for  a  judgment  and  interest  for  the  several  sums  claimed,  and  for 
final  partition  and  liquidation  of  the  partnership.     The  action  was  commenced 
in  July,  1852. 

The  defendant  filed  an  answer  and  an  account,  in  which  he  claimed,  hy  way 
of  reconvention,  a  halance  against  the  plaintiff. 

The  matter  was  referred  to  an  auditor,  who  found,  in  &vor  of  plaintiff 
$20,196  69,  and  five  per  cent  interest  thereon  firom  18th  December,  1889. 
This  account  was  opposed  by  the  defendant,  and  amended  by  the  District 
Judge  so  far  as  to  award  to  the  plaintiff  certain  unsold  squares  of  ground,  and 
decreeing  the  plaintiff  |16,285  18,  with  five  per  cent  interest  on  $10,943  15 
from  the  14th  day  of  April,  1849,  until  paid. 

From  this  judgment  the  defendant  has  appealed.  We  consider  the  matter 
stated  in  the  motion  for  an  appeal  as  descriptive  of  the  judgment  appealed  frooL 

Defendant  relies  on  two  grounds: 

1st  The  action,  so  far  as  it  has  its  object  to  call  upon  Ogilvie  for  an  account, 
is  prescribed.  The  transactions,  out  of  which  the  alleged  liability  to  account 
arose,  took  place  in  1886,  and  the  present  action  was  commenced  in  December, 
1852,  more  than  fourteen  years  after  the  obligation  which  is  sought  to  be  en- 
forced originated.  It  is  a  personal  action,  and  is  prescribed  by  the  prescription 
of  ten  years. 

2d  That  the  defendant  is  erroneously  charged  $19,160  and  interest^  the 
amount  of  the  purchases  by  Eillieux. 

I.  The  plea  of  prescription  cannot  be  maintained  The  contract  between 
Aiken^  Green  and  Ogilvie  was  for  the  purpose  of  buying  a  plantation  in 
Ogiltie^s  name,  dividing  it  into  lots  and  squares,  and  selling  the  same  at  a  pro- 
fit and  sharing  the  same  equally  among  them.  The  land  remaining  in  0gthi^9 
name,  and  the  notes  and  assets  in  the  partners*  hands,  as  well  as  the  unsold 
lots,  were  subject  to  the  action  of  partition.  We  do  not  think  the  informal  and 
provisional  partitions,  if  such  they  may  be  called,  changed  the  character  of  the 
possession  of  the  parties  so  as  to  give  rise  to  the  prescription  of  ten  years. 

IL  We  are  of  the  opinion  that  the  defendant  ought  not  to  be  charged  with 
the  amount  of  the  purchases  of  Rillieux. 

We  do  not  know  that  the  defendant  was  under  any  greater  obligation  to  col- 
lect these  notes  than  either  of  the  other  partners.  It  is  unreasonable  that  they 
should  stand  by  twelve  or  fourteen  years  and  leave  their  associate  to  struggle 
with  the  collection  of  the  debts,  and  after  it  has  become  difficult  to  make  the 
proof  in  justification,  step  forward  and  hold  him  responsible  for  the  oversight 
of  his  lawyer  in  compromising  with  an  insolvent  debtor. 

For  all  that  appears,  the  claims  were  in  the  hands  of  a  competent  lawyer, 
and  we  are  not  disposed  to  hold  the  defendant  responsible  for  his  acts,  although 
the  suit  was  brought  in  his  name  instead  of  the  names  of  the  joint  owners.  If 
the  defendant's  name  was  used  it  was  for  the  benefit  of  his  partners.  As  we  hold 
that  the  action  is  not  the  action  of  mandate,  and  therefore  not  prescribed,  but 
the  action  of  partition,  so  we  think  that  where  it  appears  that  the  partner  has 
acted  in  good  fiuth  in  matters  of  business  which  it  was  no  more  his  duty  to 
attend  to  than  his  co-partners,  that  he  ought  not  to  be  held  for  the  negligent  or 
irregular  acts  of  such  competent  agents  in  the  ordinary  discharge  of  their  duty 
as  he  may  be  obliged  to  employ. 

Moreover  it  does  not  appear  that  the  plaintiff  have  been  in  any  manner  in- 
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jured  bj  the  compromise,  as  it  has  not  been  shown  that  the  judgment,  even  for  A»nr 
the  amount  rendered,  could  have  been  satisfied  out  of  any  property  owned  by  OoiLvn. 
milieux. 

If  this  is  the  only  considerable  debt  which  these  partners  have  lost,  they 
have  exhibited  one  of  the  most  fortunate  speculations  of  the  inflated  period  of 
1836  which  has  come  under  our  observation. 

As  the  defendant  does  not  complain  of  the  judgment  in  any  other  respect,  it 
will  be  amended  so  as  to  deduct  the  one-third  of  the  Eilliewz  debt  and  interest, 
and  the  error  in  the  numbers  of  the  squares  corrected,  as  conceded  by  defen- 
dant, and  so  amended  the  judgment  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  amended  in  &vor  of  the  plaintiff,  so  as  to  order  the 
defendant  to  make  a  title  to  the  plaintiff  of  squares  Nos.  65,  61  and  48,  instead 
of  61,  66  and  48,  as  mentioned  in  the  said  decree;  and  that  said  judgment  be 
also  amended  in  &vor  of  the  defendant,  so  as  to  reduce  the  sum  awarded  the 
plaintiflb  by  said  decree  from  sixteen  thousand  two  hundred  and  eighty-eight 
doUars  and  eighteen  cents,  with  five  per  cent  interest  on  ten  thousand  nine 
hundred  and  foHy-three  dollars  and  fifteen  cents  from  the  14th  April,  1849,  to 
six  thousand  eight  hundred  and  ninety-two  dollars  and  twenty-five  cents,  with 
five  per  cent  interest  on  the  sum  of  four  thousand  six  hundred  and  twenty- 
three  debars  and  sixty-five  cents,  with  five  per  cent  interest  thereon  per  annum 
from  said  14th  day  of  April,  1849,  and  that  said  judgment  so  amended  be 
affirmed,  the  plaintiff  and  appellees  paying  the  costs  of  appeal,  and  the  defen- 
dant the  costs  of  the  lower  court 


SAKE   CASE   ON   A   RE-HEARING. 

Mebrick,  C.  J.  In  this  case  the  parties,  plaintiff  and  defendant,  consent 
that  the  judgment  rendered  in  this  case  be  amended,  so  for  as  relates  to  the 
squares  to  be  conveyed,  so  as  to  conform  to  the  judgment  of  the  court  below, 
after  the  correction  of  the  errors  in  the  numbers  of  the  squares,  and  so  as  to 
read  thus: 

It  is  ordered,  &c.,  that  the  judgment  heretofore  rendered  by  this  court  be 
amended  so  as  to  read  as  follows :  It  is,  therefore,  ordered,  adjudged  and  de- 
creed by  the  court,  that  the  judgment  of  the  lower  court  be  amended  in  favor 
of  the  plaintifis,  and  that  Damd  Aiken  be  and  is  hereby  decreed  to  be  the 
owner  of  one-half  of  the  property  hereinafter  described,  and  that  Frederick  W. 
Aiken^  Eleanor  C,  Aiken^  Helen  Aiken^  MartTujt  Aiken  and  Caroline  Aiken 
be  considered  and  they  are  hereby  decreed  to  be  the  owner  each  of  one-tenth 
of  the  same  property,  viz:  squares  Nos.  65,  61  and  48  in  the  town  of  Green- 
ville, and  squares  Nos.  2,  8,  4,  6,  6  and  11  in  the  town  of  Friburg,  according 
to  a  plan  drawn  by  B,  Buiseon^  surveyor  of  the  parish  of  Jefferson,  on  the 
15th  of  April,  1886,  and  deposited  in  the  office  of  TF!  Y,  Lewie,  notary  public; 
and  that  said  plaintiffs  be  put  in  possession  of  the  property  aforesaid 
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R.  A.  Stewart  et  al.  v,  Henry  Marston.  Appellant — JohnKernan, 
Intervener  and  Appellee. 

In  Mranpdt  of  s  debt  condiUonal^yt  preseriptSon  does  not  conunenoe  to  ran  nntU  the  condition  ts 
accomplished. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Batlif,  J.  Tried  by  a 
Jury.  J.  Me  Vea,  W,  R  Kernan,  for  intervenor.  Fuqua  &  Killboume^ 
for  defendants  and  appellants. 

Cole,  J.*  The  Cashier  of  the  Branch  of  the  Union  Bank  at  Clinton  was  a 
de&ulter,  and  suits  were  instituted  against  his  sureties  to  make  them  responsi- 
ble on  their  bonds. 

While  these  suits  were  pending,  viz,  the  Union  Bank  v.  Z.  Andrews,  and 
same  y.  Ifiehols  &  Morris,  the  court  apppointed  George  C.  Comstoeh  and  Z. 
SturgeSy  auditors  in  the  two  cases  to  examine  the  books  and  accounts  of  the 
cashier,  and  allowed  each  of  them  two  hundred  doHars  in  each  case. 

L.  Sturges  transferred  to  intervener  on  the  19th  of  April,  1842,  the  amount 
awarded  to  him  by  the  court 

After  this  transfer  was  made,  R.  A,  Stewart  issued  a  fi.  fa.  on  a  judgment 
due  him  by  L.  Sturges^  and  made  a  pretended  seizure  of  the  claim  in  the  hands 
of  the  bank,  and  caused  it  to  be  seized  and  sold,  and  purchased  it  He  subse- 
quently institutes  this  suit  to  recover  the  claim  from  Henry  Marston,  as  cashier, 
and  prays  for  judgment  against  him  in  that  capacity.  In  his  amendment,  how- 
ever, he  prays  for  judgment  against  him  individually,  alleging  that  he  had  pur- 
chased the  assets  of  the  bank  and  assumed  its  liabilities,  and  bases  his  right  to 
recover  upon  this  alleged  assumpsit 

John  Keman,  the  intervenor,  alleges  that  the  claim  of  Lewis  Sturges  was 
transferred  to  him  prior  to  the  seizure  and  sale  of  Stewart,  He  avers  that 
Marston  is  not  liable  as  cashier ;  because,  before  the  institution  of  this  suit, 
the  branch  had  ceased  to  exist  in  Clinton,  and  Marston,  of  course,  ceased  to  be 
cashier,  but  he  also  avers,  that  Marston  had  purchased  the  assets  of  the  branch 
and  assumed  all  its  liabilities ;  this  among  the  rest 

The  plaintiff,  upon  the  trial  below,  took  a  judgment  of  nonsuit ;  the  claim 
of  the  intervenor  was  tried  before  a  jury,  and  he  obtained  a  verdict  for  his  de- 
mand 

It  is  urged  by  appellant  that  Keman  cannot  recover,  because  the  assumpsit 
of  Marston  is  limited  to  debts  created  during  his  administration  as  cashier,  and 
the  allowance  to  the  arbitrators  was  made  anterior  to  that  epoch.  This  objec- 
tion is  invalid,  because  a  draft  was  given  by  Sturges  for  the  $400,  the  amount 
allowed  him  as  expert,  on  the  cashier  of  the  Branch  of  the  Union  Bank  at 
Clinton,  and  was  left  for  consideration  by  the  board  The  bank  considered  it 
was  the  intention  of  the  court  to  allow  the  arbitrators  but  two  hundred  dollars 
in  each  case.  Hardesty,  in  his  testimony,  says :  "  That  George  C,  Comstoeh^ 
one  of  the  auditors,  owed  a  note  in  the  bank  for  $400,  on  which  the  bank 
brought  suit,  and  in  defence  to  the  suit  of  the  bank,  Comstoeh  pleaded  the 
award  of  $400,  which  had  been  allowed  him  as  one  of  the  auditors. 

*The  HoH.  J.  L.  Golb  wai  elected  on  the  6th  of  April  and  took  hii  seat  on  the  4th  of  Hay,  in  place 
of  the  HOM.  J.  N.  Lba,  whoM  time  had  expired. 
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"  It  was  the  understanding  in  the  Board  of  Directors,  and  with  those  con-       Snwxmt 
nected  with  the  amount  in  document  K  (the  draft),  that  the  action  of  the  board      M ajutos. 
should  be  determined  by  the  decision  of  the  suit  between  the  Union  Bank  and 
Com$toeh    Witness  so  advised  Stewart,  who  was  the  claimant  of  the  award  to 
Sturget  by  virtue  of  his  seizure,  and  John  Xeman  was  also  apprised  of  it,  as 
the  transferee  indirectly  of  Lewis  Sturgea^ 

The  testimony  establishes  that  the  bank  was  to  pay  the  $400,  the  amount  of 
the  draft,  in  the  event  their  view  of  the  compensation  to  the  experts  was  de- 
termined to  be  erroneous  by  the  decision  in  their  suit  with  Comstock,  who  was 
sued  on  a  note  due  by  him  to  the  bank,  and  filed  his  fees  of  $400  in  compen- 
sation. This  case  was  decided  adversely  to  their  view ;  the  plea  of  compensa- 
tion was  allowed,  and  their  liability  to  pay  became  at  once  fixed. 

It  is  true  that  the  obligation  of  the  bank  to  pay  the  fees  of  Sturgee  was  cre- 
ated before  the  administration  of  Marston  as  cashier,  but  the  promise  of  the 
bank  to  pay  them  to  a  third  person,  in  the  event  of  the  occurrence  of  a  certain 
contingency  was  an  obligation  created  during  the  period  that  MarsUm  was 
cashier. 

Although  the  bank  refused  to  accept  absolutely  the  draft,  there  was  an  un- 
derstanding that  the  amount  of  the  fees  should  be  paid  on  the  happening  of  a 
certain  event ;  Marston  was  certainly  aware  of  this  coi^vention,  and  it  is  not 
equitable  that  the  intervenor  should  lose  them,  inasmuch  as  Marston  assumed 
to  pay  all  the  obligations  created  by  the  bank  during  the  period  that  he  was 
cashier. 

The  plea  of  prescription  cannot  prevail,  because  the  assumpsit  of  the  bank 
could  only  be  prescribed  by  the  lapse  of  ten  years,  and  it  only  began  to  run 
from  the  time  when  the  condition,  on  which  the  liability  of  the  bank  depended, 
was  accomplished,  viz,  the  decision  of  the  suit  in  the  case  of  the  Union  Bank 
V.  Comstock, 

This  suit  was  decided  on  the  25th  January,  1850,  and  the  service  of  the  pe- 
tition of  Kernan  was  accepted  the  21st  June,  1855. 

It  is,  therefore,  ordered,  acyudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  affirmed  with  costs. 

Chief  Justice  Merrick  took  no  part  in  this  case. 


Joseph  E.  Wilson  r.  Peter  McGreal. 

Prior  to  the  Act  of  188T  the  office  of  curator  of  a  racant  estate  terminated  in  one  year  from  the  date 
of  his  appointment.  The  action  to  compel  the  curator  of  a  racant  estate  to  render  bis  account 
■eema  to  be  of  the  nature  of  the  action  of  mandate,  and  sutject  to  the  prescription  of  ten  years 
from  the  expiration  of  his  office. 

The  character  the  plaintiff  has  giren  to  bis  action  by  his  pleadings  mast  determine  the  prescription 
applicable  to  it. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
X.  Janin,  for  plaintiff  and  appellant     G,  W.  Christy  and  P.  B.  Bonford^ 
ioit  defendant 

Merrick^  C.  J.  Feter  MeGreal,  the  defendant,  was  appointed  curator  of 
the  vacant  estate  of  Francis  McOreal,  deceased,  on  the  19  th  day  of  September, 
1838,  and  letters  of  curatorship  issued  to  him  after  the  completion  of  the  in- 
ventory, on  the  6th  day  of  November  of  the  same  year.     The  inventory  was 
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^*5f"        formed  of  the  one  undivided  half  of  the  goods  in  a  clothing  store,  held  by  the 

McGuuL.      deceased  in  partnership  with  one  Southworth^  under  the  style  of  Sauthworth  S 

MeGreal,  and  the  sums  due  that  firm.     The  debts  due  by  the  partnership,  if 

any,  were  not  deducted.    The  one  undivided  half  was  estimated  at  $17,656  66. 

On  the  dOth  day  of  August,  1884,  the  curator  filed  his  account,  showing  a 
balance  in  his  hands,  including  bad  debts,  of  $1160  18. 

This  balance  was  formed  by  crediting  the  estate  with  the  following  items : 
By  amount  due  per  balance  sheet,  being  one-half  profits  gained  by 

Southworth  <t  McOreal  up  to  1st  September,  1883 $2,847  86 

By  amount  of  judgment  against  Thomas  McAdoms 180  00 

By  cash 40  60 

$2,517  88 
and  deducting  the  payments  made  by  the  curator  therefrom. 

The  Judge  ordered  public  notice  to  be  given  the  creditors,  and  all  persons 
interested  in  the  succession,  to  show  cause  within  ten  days  why  the  account 
presented  by  the  curator  should  not  be  homologated. 

Nothing  further  appears,  from  the  documents  and  records  extant,  to  have 
been  done  with  the  account  The  defendant  removed  to  Texas  in  1886,  where 
he  has  since  resided,  the  plaintiff  also  being  a  citizen  of  the  same  State.  On 
the  13th  day  of  Febauary,  1857,  more  than  twenty-two  years  after  the  filing  of 
his  account,  the  defendant  was  found  in  this  city,  which  he  is  in  the  habit  of 
visiting,  and  it  was  made  the  occasion  for  the  commencement  of  the  present 
action  by  Wihan^  who  married  a  daughter  of  Owen  McOreal,  a  brother  of  tiie 
deceased.  Wilson  alleges  that  Owen  McOreal^  who  is  a  citizen  of  the  State  of 
California,  addressed  a  letter  to  him,  and  requested  and  authorized  him  to  take 
all  necessary  measures  to  recover  his  share  in  the  estate  of  Frcmcii  MeOreo^ 
and  also  declared  that  he  made  a  donation  of  whatever  he  may  receive  to  his 
daughter,  Tri28(m'«  wife. 

He  alleges  that  the  account  rendered  by  Peter  McOreal  is  not  binding  on 
the  heirs,  though  he  is  not  willing  to  contest  the  items  of  the  account  for 
which  vouchers  have  been  filed ;  that  soon  after  Peter  McOreal  had  been  ap- 
pointed curator,  he  formed  a  partnership  with  Sauthworth^  the  former  partner 
of  Franeia  McOreal,  deceased,  and  that  he  treated  the  interest  of  the  estate  in 
the  partnership  as  his  own  property,  converted  it  to  his  own  use,  and  availed 
himself  of  the  absence  and  dispersion  of  his  co-heirs  to  deprive  them  of  their 
rights  in  the  estate. 

The  petitioner  claims  the  balance  of  profits  which  he  alleges  the  curator  ac- 
knowledged to  have  in  his  hands  on  the  81st  of  August,  1834,  $1160  13,  and  the 
interest  of  said  Francis  McOreal  in  the  partnership,  estimated  in  the  inventory 
at  $17,656  56i;  in  all  $18,816  69i  and  twenty  per  cent  interest 

The  prayer  of  the  petition  is  that  defendant  be  condenmed  to  pay  the  heirs 
of  said  Francis  McOreal,  deceased,  $18,816  69^,  with  five  per  cent  interest  up 
to  18th  March,  1837,  and  with  twenty  percent  interest  afterwards,  and  that  he 
may  be  particularly  condemned  to  pay  your  petitioner  Owen  McOreaVs  share, 
to  wit :  one-third  of  the  estate,  and  that  said  Owen  be  recognized  as  one  of  the 
heirs  of  the  deceased. 

Patrick  McOreal,  also  of  Texas,  who  alleges  that  Owen  McOreal,  the  defen- 
dant and  himself  are  the  only  surviving  heirs  of  Fremms,  int^venes  in  tiie  suit 
and  adopts  the  allegations  and  conclusions  of  Wilson's  petition,  and  prays  sub- 
stantially for  the  same  relief 
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The  defendant  pleaded  the  prescriptions  of  one,  three,  five,  ten  and  twenty        Wil«w 
years.     The  plea  of  prescription  having  heen  sustained,  the  plaintiff  has  ap-      moGkbil. 
pealed 

According  to  the  law  prior  to  the  Act  of  1887  the  office  of  a  curator  of  a 
vacant  estate  terminated  at  the  expiration  of  one  year  from  the  date  of  his  ap- 
pointment All  that  remained  for  him  to  do  afterwards  was  to  render  his 
account  The  action  to  compel  him  to  render  the  account  appears  to  us  to  be 
one  in  the  nature  of  the  action  of  mandate,  and  subject  to  the  prescription  of 
ten  years  against  the  parties  present,  and  twenty  years  against  those  who  were 
absent  as  the  law  then  stood.     G.  C.  8508 ;  8  N.  S.  601. 

This  case  does  not  come  within  the  rule  laid  down  in  the  case  of  ComstocJs  v. 
Uhamberlaifij  4  An.  868,  for  the  curator  of  the  vacant  estate  prior  to  the  Act 
of  1887,  was  functus  officio  at  the  end  of  the  year  of  his  appointment.  He 
oould  not,  therefore,  be  considered  as  in  court  by  virtue  of  his  office  after  that 
office  had  expired.  Hence  his  obligation  to  account  after  the  expiration  of  his 
office  became  the  subject  of  an  acticHi,  and  that  action,  like  all  other  actions, 
was  subject  to  the  laws  regulating  prescription. 

But  an  attempt  has  been  made  to  take  this  suit  out  of  the  rules  of  law  as  to 
the  prescription  of  the  action  for  the  rendition  of  the  account,  by  showing  that 
it  is  really  an  action  of  partition.  In  this  we  think  the  plaintiff  has  fidled.  The 
suit  is  brought  against  the  defendant,  as  the  curator  of  the  vacant  estate,  to 
compel  him  to  render  his  account,  and  to  charge  him  with  $18,816  92^,  the 
amount  of  the  inventory  and  profits.  It  is  not  brought  against  him  as  heir, 
and  the  co-heir  was  not  made  a  party  to  plaintiffs  petition,  (although  he  has 
intervened  in  the  suit,)  and  there  is  no  prayer  for  a  partition. 

We  think  the  character  the  plaintiff  has  given  his  action  by  his  pleadings 
most  govern  us  in  determining  the  prescription  applicable  to  it 

Whether  an  action  of  partition  would  lie  against  the  defendant  as  heir  for 
the  division  of  the  balance  shown  by  the  account  of  1884  to  be  in  his  hands, 
or  for  any  other  sum,  is  a  question  which  we  do  not  consider  ourselves  called 
upon  to  determine. 

Judgm^it  affirmed. 
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Maunbel  White  ».   J.  B.  Wilkinson.  |  40  &h\ 

Where  the  boek-keeper  of  a  commluion  merchant,  ofliered  as  a  witness  to  prore  his  aocoonts,  swears 
to  their  correctness,  bat  it  appears,  on  cross>examinatIon,  that  he  made  no  original  entries  on  the 
daj*  book,  cash  book  and  invoice  book-Huiw  none  of  the  goods  purchased,  and  only  knows  that 
**  he  kept  the  ledger  correctly  from  the  entries  ftimished  him  by  the  partners  and  other  clerks'*-^ 
ffeld :  That  the  proof  was  Insufficient.  The  clerks  who  made  purchases  for  defendant  ought  to 
hare  been  examined,  and  the  drafts  and  receipts  ought  to  hare  been  produced. 

APPEAL  from  the  District  Court  of  Plaquemines,  Eousseau,  J.     Tried  by  a 
Jury.    J.  Q.  Bradford  and  H,  2>.  Ogderiy  for  plaintiff  and  appellant     C, 
B.  Penrose,  for  defendant 

Mebsick,  C.  J.     This  is  an  action  upon  an  account  of  a  commission  mer- 
chant and  &ctor.    The  balance  claimed  is  $10,184  20  as  due  at  the  institution 
of  the  suit  in  November,  1862,  on  accounts  running  back  as  far  as  2Tth  April,      - 
1844i,  and  embracing  numerous  transactions  between  the  firm,  of  which  the 
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Wmn        plaintiff  is  the  assignee  and  liquidating  partner,  and  the  defendant    The  case 
WnxnnoH.      was  tried  by  a  jury  in  the  lower  court,  who  found  for  the  defendant 

After  an  ineffectual  attempt  to  obtain  a  new  trial,  the  plaintiff  appealed  firom 
the  judgment  rendered  against  him. 

The  case  has  been  argued  in  this  court  almost  enturely  upon  the  question  of 
the  sufficiency  of  the  proof  offered  by  the  plaintiff  His  proof  consists  in  a 
letter  of  the  defendant,  dated  June  1st,  1849,  (after  the  receipt  of  an  account  cur- 
rent,) acknowledging  his  indebtedness,  as  shown  by  the  account,  of  $19,235  08, 
the  testimony  of  the  book-keeper  who  swears  that  the  accounts  are  correct,  and 
the  report  of  auditors  appointed  by  the  court  to  report  upon  the  state  of  the  ac- 
count between  the  parties.     We  will  consider  the  effect  of  this  proof  in  its  order. 

The  letter  of  the  defendant  certainly  shows  an  indebtedness  to  the  plaintiff 
in  June,  1849,  of  $19,184  20,  but  unfortunately  for  the  plaintiff's  case  the  ac- 
counts are  continued  down  to  January,  1850,  at  which  time  it  appears  that  he 
had  in  the  interval  received,  on  the  other  side  of  his  account,  more  than  suf- 
ficient to  compensate  the  liquidated  balance  of  June  1,  1849.  The  letter  dis- 
penses the  plaintiff  from  the  necessity  of  proving  the  correctness  of  his  accounts 
prior  to  the  17th  of  May,  1849,  throwing  upon  the  defendant  the  burden  of 
proving  errors  if  it  be  alleged  that  the  account  is  erroneous.  But  the  plaintiff 
is  obliged  to  establish  his  account  since  that  period,  by  legal  and  sufficient  evi- 
dence.    The  proof  offered  is  insufficient 

The  book-keeper,  who  is  shown  to  be  an  excellent  book-keeper,  swears  that 
the  accounts  presented  are  correct,  but  when  interrogated  as  to  his  means  of 
knowledge,  we  find  that  he  never  made  an  original  entry  in  the  day  book,  cash 
book  and  invoice  book ;  that  he  never  saw  any  of  the  goods  purchased ;  and, 
in  fine,  knows  nothing  about  the  correctness  of  the  account,  except  that  he 
kept  the  ledger  correctly  from  the  entries  furnished  him  by  the  partners  and 
the  other  clerks.  The  clerks  who  made  the  purchases  of  goods  for  the  defen- 
dant ought  tahave  been  examined,  and  the  drafts  which  the  plaintiff  took  up, 
as  well  as  the  defendant's  receipt  for  money,  ought  to  have  been  produced. 

The  proof  of  the  witness  that  accounts  current  were  furnished  the  defendant 
is  found  also,  on  a  cross-examination,  to  be  as  uncertain  as  his  testimony  as  to 
the  correctness  of  the  account  At  what  time  and  what  accounts  were  deliv- 
ered to  the  defendant,  the  witness  is  unable  to  inform  us.  The  witness  says, 
that  he  merely  presumes  that  the  defendant  got  copies  of  all  of  the  accounts 
current  He  knows  he  got  some  of  them,  for  he  handed  them  himself  Thus 
it  does  not  appear  that  any  account  current  was  delivered  defendant  after  the 
letter  of  June  1st,  1849,  and  he  cannot  be  bound  as  for  an  account  stated  after 
that  period,  without  such  showing. 

The  reports  of  the  auditors,  aside  from  the  irregular  manner  in  which  they 
are  made  out,  possess  no  more  value  as  evidence  than  do  the  accounts. 

The  auditors  took  no  testimony  and  confined  their  labors  to  an  examination 
of  the  accounts  furnished  by  the  plaintiff  and  annexed  to  the  petition.  As 
these  accounts  have  not  been  proven,  the  structures  built  by  the  auditors  upon 
them  must  fall  with  them.     Plaintiff's  case  is  without  testimony  to  sustain  it 

We  think,  however,  that  the  judgment  should  be  only  one  of  nonsuit 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  defendant  as  in  case  of  nonsuit;  the  defendant  and  appellee  pay- 
ing the  costs  of  the  appeal,  and  the  plaintiff  those  of  the  District  Court 
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J.  McHuGH  r.   Mr8.  Mary  Stewart — W.  Bragg  et   al.,    Opponents,    li^-^ 
S.  Stewart,  Appellant.  |  46  std; 

The  Uictt  mortgage  of  the  minor  on  the  property  of  his  tutor  can  only  be  enforced  for  the  balance 
which  will  appear  to  be  dae  him,  upon  an  account  of  tutorship  rendered  or  ascertained  by  a 
Judgment  obtained  against  his  tutor  in  default  hf  rendition  of  account. 

The  tutor  himself  cannot  assert  this  tacit  mortgage  upon  property  which  was  affected  by  it  in  hla 
hands,  and  which  he  has  alienated  or  incumbered  in  favor  of  third  persons :  non  conttatt  that  at 
the  termination  of  the  tutorship  he  will  owe  the  minor  any  thtaig,  and  even  If  this  should  be  the 
case,  the  latter  would  have  to  proceed  first  against  such  property  as  his  tutor  might  then  be  pos- 
sessed of,  the  law  reserving  to  the  third  possessors  of  property  sold  by  the  tutor  the  right  of  dis- 
cnssion. 

A  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
ii.     F,  Hnyneg  Bxid  Collins  &  WooMridge,  for  plaintiff.    Singleton  and  Claek^ 
for  S.  Stewart^  appellant 

Bitch  an  A5,  J.  Defendant,  a  married  woman,  mortgaged  a  house  and  lot  to 
Samuel  Stewart^  for  the  security  of  money  borrowed  by  her  from  said  Stewart^ 
after  being  thereto  authorized  by  a  judgment  of  the  Fourth  District  Court  of 
New  Orleans,  in  conformity  to  the  Act  of  1856,  No.  200,  page  254  of  the  Ses- 
sion Acts.  In  her  petition,  presented  to  the  Fourth  District  Court,  she  alleged 
that  the  proposed  loan  was  ^'  for  her  entire  benefit,  and  to  finish  a  valuable 
building  on  said  lot,  and  is  in  no  way  for  the  use  or  benefit  of  her  husband  or 
children,  who  have  no  claim  on  her,  but  is  truly  for  the  purposes  above  stated.^* 
In  the  act  of  mortgage,  to  which  her  husband,  Jamen  Stewart,  was  a  party,  the 
defendant  declared  that  **  under  the  authorization  of  the  honorable  M,  M, 
Reynold,  Judge  of  the  Fourth  District  Couit  of  New  Orleans,  whose  certificate 
to  that  effect  is  hereunto  annexed,  she  has  borrowed  the  sum  of  twelve  hundred 
dollars  from  Samuel  Stewart,  of  this  city,  for  the  uses  and  purposes  set  forth 
in  said  certificate."  The  act  of  mortgage  also  recites  an  annexed  certificate  of 
the  Recorder  of  Mortgages  of  New  Orleans,  of  even  date,  certifying  that  there 
existed  no  mortgages  in  the  name  of  the  mortgagor^  and  recorded  against  the 
property  mortgaged,  except  one  in  fiivor  of  her  vendor,  John  McHughy  and  one 
in  favor  of  the  mortgagee,  Samuel  Stewart ;  which  latter  the  mortgagor  bound 
herself  to  have  cancelled  immediately. 

The  present  suit  was  instituted  by  the  vendor  of  the  property,  by  executory 
process,  upon  a  protested  note,  being  one  of  those  given  by  defendant  for  the 
price.  At  the  Sheriff's  sale  under  this  executory  process,  on  the  7th  October, 
1856,  Samuel  Stewart  became  the  purchaser  of  the  property,  for  seventeen 
hundred  dollars  cash ;  out  of  which,  after  satisfying  the  execution  of  the  vendor 
and  other  privileges  on  the  property,  he  retained  in  his  hands,  as  appears  by 
the  Sheriff's  return,  five  hundred  and  eighty-seven  dollars  and  seventy-six 
cents,  in  part  satisfaction  of  his  mortgage  debt 

The  defendant  now  appears  in  court  in  the  capacity  of  natural  tutrix  of  her 
four  minor  children,  issue  of  her  first  marriage,  with  Patrick  Fitzpatrick,  and 
claims,  by  way  of  third  opposition,  to  take  the  proceeds  of  the  Sheriff's  sale, 
in  preference  to  the  said  Samuel  Stewart,  upon  the  following  allegations : 

**  That  said  lot,  with  the  improvements  thereon,  was  the  only  immovable 
owned  by  petitioner,  and  is  subject  to  the  tacit  mortgage  existing  in  &vor  of 

4« 
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McHnoH  petitioner'^  said  minor  children,  and  which  amounts  to  the  sum  of  six  hundred 
Stewart.  and  fifty-nine  dollars  and  eighty -seven  cents,  which  sum  was  received  for  said 
minors  from  the  SucctMlon  of  John  J.  Fifzp(itricl\  by  petitioner  in  her  said  ca- 
pacity, and  was  in  fact  used  in  the  purchase  and  improvement  of  said  property. 
That  petitioner  in  her  said  capacity  is  entitled  to  receive  the  said  amount  of 
$659  87  out  of  the  preceeds  of  said  property,  in  satisfaction  of  such  mortgage, 
in  preference  to  said  Samuel  Steirart^  who  alleges  a  better  right,  but  who  is 
not  entitled  to  receive  said  surplus." 

In  support  of  these  allegations  the  defendant  and  third  opponent  has  offered 
in  evidence  letters  of  natural  tutorship,  granted  to  her  as  widow  of  Patrick 
Fitzpatriet,  on  the  5th  December,  1848;  also  the  following  document  extract- 
ed from  the  mortuaria  of  John  J.  Fitzpatricl-,  in  the  Fourth  District  Court  of 
New  Orleans : 

"Received,  New  Orleans,  March  7th,  1854,  from  Mrs,  Mary  McHugh,  ad- 
ministratrix of  the  estate  of  John  J,  FitzpatricJc^  the  sum  of  six  hundred  and 
fiily-nine  87-100  dollars,  in  full  of  the  claim  of  and  portion  inherited  by  Dan  iVZ, 
Theresa^  Edward  a,nd  John  FUzpatricl%  as  per  judgment  of  court  in  above  suo- 
cession  in  Fourth  District 

[Signed]  Mary  FrrzPATRrcK,  tutrix." 

Apart  from  the  palpable  bad  faith  on  the  part  of  the  defendant  and  third 
opponent,  involved  in  the  assertion  of  this  claim,  it  is  evident  that  it  cannot  bo 
listened  to,  because  it  inverts  the  legal  position  of  parties,  and  anticipates  an 
account  of  tutorship.  In  substance,  we  have  here  the  spectacle  of  the  debtor 
claiming  to  be  the  recipient  of  a  fund,  as  if  she  were  the  creditor.  Minors 
certainly  have,  by  law,  a  tacit  mortgage  upon  the  property  of  their  tutors  from 
the  day  of  the  appointment  of  such  tutors,  for  the  security  of  their  faithful  ad- 
ministration ;  C.  C.  354,  3282.  But  this  tacit  mortgage,  like  other  mortgages, 
is  to  be  enforced  by  the  mortgagee,  not  by  the  mortgagor.  It  can  only  be  en- 
forced by  the  minor,  and  for  the  balance  which  will  appear  to  be  due  him  upon 
an  account  of  tutorship  rendered  or  ascertained  by  a  judgment  obtained  against 
his  tutor  in  default  of  rendition  of  account ;  Holmes  v.  Jlemhin^  6  Rob.  51. 
Now,  it  may  very  well  happen  that  when  the  four  minors  Fitzpatrich  shall 
have  attained  the  age  of  majority  their  tutrix  shall  owe  them  nothing;  that  the 
expenses  of  their  education,  and  the  other  legal  charges  against  them,  or  the 
payment  of  the  debts  of  their  father,  may  have  consumed  the  whole  of  the  not 
very  large  sum  received  by  their  tutrix  for  their  account,  on  the  7th  March, 
1854.  Indeed,  it  is  proved  by  defendant's  own  oath  that  she  expended  one 
hundred  and  seventy  dollars  in  lawyers'  fees,  in  the  litigation  in  the  Fourth 
District  Court,  which  resulted  in  the  judgment  mentioned  in  her  receipt. 

Or  it  may  be  that  the  minors  Fltzpatricl%  or  some  of  them,  may  die  before 
attaining  the  age  of  majority,  and  that  the  whole  or  a  portion  of  the  indebted- 
ness of  their  mother  and  tutrix,  by  reason  of  the  receipt  in  question,  may  be 
thus  extinguished  by  confusion.  No  account  of  tutorship  has  yet  been  render- 
ed, nor  could  any  have  been  rendered,  and  in  the  absence  of  such  account  it  is 
impossible  to  assume  that  the  whole  amount  received  by  the  tutrix  as  aforesaid, 
is  due  to  her  children  without  any  deduction  whatever.  And  suppose  it  were 
paid  at  this  time  to  the  tutrix,  would  this  property,  in  the  hands  of  the  pur- 
chaser, be  thereby  relieved  from  the  minors'  tacit  mortgage  ?  That  would  be 
very  doubtful,  to  say  the  least.  For  the  payment  to  the  tutrix  would  amount 
to  nothing  more  than  a  second  receipt  by  her  of  the  same  sum,  for  account  of 
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her  minor  children,  and  for  which  she  would  clearly  be  still  liable  to  them.  McHuoh 
This  last  consideFation  alone  seems  to  demonstrate  the  inadmissibility  of  this  Stbwabt. 
claim  at  this  time,  and  in  this  form.  When  the  minors  shall  have  attained  the 
age  of  majority,  or  shall  be  emancip^ed  by  marriage,  or  when  the  tutrix  shall 
be  from  any  other  cause  compelled  to  account,  or  when  a  judgment  shall  have 
been  obtained  against  her,  or  against  her  succession,  in  default  of  an  account ; 
and  the  claims  of  her  children  against  her  shall  have  been  liquidated,  and 
the  balance  in  their  favor  ascertained,  the  recourse  of  the  children  will  be, 
first,  against  the  property  then  in  possession  of  their  mother  and  tutrix ;  and 
it  may  be  that  she  will  then  have  property  sufficient  to  satisfy  their  claims. 
But  if  not,  then  the  minors  will  have  their  recourse  against  the  third  posses- 
sors of  property  alienated  by  their  mother  since  the  date  of  her  appointment  as 
tutrix ;  the  right  of  discussion  being  reserved  by  law  to  those  third  possessors, 
as  against  the  tutrix,  (C.  C.  3366,  C.  P.  715,)  a  right  which  seems  entirely  ir- 
reconcilable with  the  pretensions  now  set  up  by  that  tutrix  to  make  a  third 
possessor  relieve  her  of  an  anticipated  responsibility. 

We  understand  the  argument  of  the  appellant,  Samuel  Stewart,  in  this  court, 
as  conceding  the  right  of  priority  of  the  appellees,  Aitkins,  Hoodie,  Dorand, 
Bra^g  and  Pike,  for  the  amounts  allowed  them  respectively,  by  the  judgment 
appealed  from. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
as  to  the  appellee,  Mary  Stticart,  tutrix,  be  reversed  ;  that  the  third  opposi- 
tion of  the  said  Mary  Stewart  herein  be  dismissed  without  prejudice  to  the 
rights  of  the  minors,  if  any  they  have,  in  the  premises,  to  be  exercised  at  the 
proper  tnBe;  that  as  to  the  appellees,  Aitkem,  Moodie,  Dorand,  Bragg  and 
Pikt,  the  judgment  be  affirmed;  that  the  costs  of  the  opposition  of  Mrs,  Mary 
Stewart,  tutrix,  in  the  District  Court,  be  paid  by  the  said  Mrs,  Stewart ;  and 
that  the  costs  of  appeal  be  paid,  one-half  by  Mrs,  Stewart,  ^j\d  one-half  by  the 
appellant,  Samuel  Stewart. 


The  State  v,  LeBlond  et  al. 

The  Sopreme  Court  Is  witboat  Jurisdtction  when  an  indictment  Is  quashed  in  Um4ns,  and  eonse- 
qaently  no  fine  has  been  actually  imposed,  and  the  offence  charged  Is  not  punishable  with  death 
or  Imprisonment  at  hard  labor. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  James,  Duffel,  J. 
S.  M.  Berault,  for  defendant 

Spofford,  J.  This  appeiU  was  taken  by  the  District  Attorney,  on  behalf  of 
the  State,  from  a  judgment  quashing  an  indictment  against  the  defendants  for 
the  offence  of  selling  spirituous  liquors  to  a  slave  without  the  consent  in  writ- 
ing of  the  owner,  overseer  or  employer  of  the  said  slave. 

No  fine  was  actually  imposed,  as  the  indictment  was  quashed  in  limine ; 
and  the  offence  charged  has  never  been  punishable  with  death  or  imprisonment 
at  hard  labor. 

We  are  without  jurisdiction  in  the  case.     Constitution,  Art  62. 

Appeal  dismissed. 
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New  Orleans  Canal  and  NAvioATi€»r  Company  v.  The  City  of  New 

Orleans. 

The  plaintiffli  were  not  tabrog^ated,  either  by  law  or  coTenant,  to  the  rights  and  priTlIeges  of  the 
**  Orleaos  Navigation  Company,"  which  corporation  was  dissolved  by  decree  of  this  court  in  18&S. 
It  is  for  the  party  only  whose  rights  have  been  invaded  to  plead  the  nullity  of  a  law  as  impairing 
the  obligation  of  a  contract. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy  J. 
E,  H.  Durell  and  C.  Morel,  for  plaintiffs  and  appellants.     /.  Living^ton^ 
for  defendant. 

Spofpord,  J.  The  plaintiffs  seek  to  enjoin  the  city  of  New  Orleans  from 
draining  its  streets,  squares,  &c.,  through  artificial  canals  and  by  the  aid  of 
machines,  into  the  Bayou  St  John,  on  the  ground  that  such  a  system  of  drain- 
age has  the  effect  to  render  the  bayou  unfit  for  navigation  by  filling  up  its  bed, 
defiling  its  waters,  and  generating  pestilential  gases  and  noisome  odors. 

The  plaintiffs  base  their  right  to  interfere  upon  the  assumption  that  this  sys- 
tem of  drainage  by  the  city  is  a  violation  of  the  absolute  right  of  the  "  New 
Orleans  Canal  and  Navigation  Company. ^^ 

The  New  Orleans  Draining  Company  was  incorporated  on  the  19th  March, 
1835,  with  a  view  to  the  establishment  of  the  present  system  of  drainage  to 
facilitate  the  passing  off  of  the  waters  "  into  the  lake.  Bayou  St  John^  or  else- 
where." (Acts  1839,  p.  79,  sec.  21.)  Three  draining  machines  have  been 
erected  at  the  junction  of  canals  with  the  bayou,  which  create  or  increase  the 
current  from  the  drains  into  the  bayou  by  means  of  splash  wheels  propelled  by 
steam.  One  of  these  machines  was  erected  in  1837,  a  second  in  1840,  and  a 
third  in  1845,  and  they  have  been  in  operation  ever  since. 

In  pursuance  of  the  amended  charter  of  the  Draining  Company,  approved 
on  the  20th  March,  1839,  (sec  13,)  the  machinery,  levees,  &c.,  erected  by  the 
company,  have  been  delivered  over  to  the  city,  which  has  assumed  the  obliga- 
tion imposed  upon  it  by  that  law,  of  keeping  the  works  in  operation. 

But  the  company  which  now  sues  came  into  existence  on  the  18th  October, 
1852.  It  is  a  voluntary  corporation,  organized  under  the  general  law  of  March 
12th,  1852,  ^^for  the  purpose  of  improving  the  Canal  Carondeiet  and  the  navi- 
gation of  the  Bayou  St  John." 

It  is  obvious  that  a  voluntary  company,  organized  in  1852  for  the  purpose  of 
improving  the  navigation  of  the  Bayou  St  John,  unless  it  is  endowed  with  or 
subrogated  to  the  anterior  rights  of  some  other  company  or  party,  cannot  com- 
plain of  a  system  of  drainage  which  has  constantly  been  pursued  under  the 
authority  of  the  sovereign  power,  as  manifested  by  a  legislative  grant  in  1836. 
To  meet  this  difficulty,  the  plaintiffs'  counsel  contends  that  the  New  Orleans 
Canal  and  Navigation  Company,  created  in  1852,  is  the  successor  of  the  Orleans 
Navigation  Company,  incorporated  in  1805,  and  fully  subrogated  to  all  the 
rights,  privileges  and  franchises  of  that  company. 

Ill  1852,  by  a  final  decree  of  this  court,  it  was  "  ordered,  adjudged  and  de- 
creed, that  the  corporation  of  the  Orleans  Navigation  Company  has  forfeited 
its  charter ;  that  it  be  dissolved  and  henceforth  extinct,  for  the  violations  of 
the  conditions  of  the  Act  of  incorporation."    See  7th  An.  679. 
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The  appellants  elaim  to  succeed  to  all  the  franchises  and  rights  of  action  of  NATioinoir  Oo. 
the  extinct  company,  by  ▼h'tue  of  an  Act  approved  March  18th,  1852,  entitled,    nbwOrliahs. 
"  An  Act  relative  to  the  Orleans  Navigation  Company,  the  Bayou  St.  John  and 
Canal  Garondelet,"  and  by  virtue  of  a  sale  of  the  property  of  the  Orleans  Na- 
vigation Company,  made  under  the  provisions  of  said  Act,  at  which  they  be- 
came the  purchasers. 

The  Act  itself  confers  upon  them  no  such  universal  succession.  The  fourth 
section  is  explicit  in  defining  the  right  bestowed  and  the  conditions  of  its  be- 
stowaL  Referring  to  the  sale  of  the  property  of  the  extinct  company,  it  declares 
**that  it  shall  be  a  condition  of  said  sale,  that  if  the  purchasers  shall  organize 
themselves  into  a  corporation  under  the  laws  of  this  State,  for  a  term  of  twenty- 
five  years,  for  the  purpose  of  carrying  out  and  effecting  all  the  improvements 
detailed  and  described  in  the  reports  and  plans  known  as  Harrison's  reports 
and  plans,  including  the  construction  of  a  new  basin  at  the  junction  of  Canal 
Carondelet  and  Bayou  St  John,  of  the  depth  and  dimensions  set  forth  in  said 
reports,  and  shall  actually  complete  and  effect  all  said  improvements  within 
the  term  of  three  years  from  the  date  of  their  charter,  then  the  said  corpora- 
tion shall  be  entitled  to  receive  and  exact  all  such  tolls  and  revenues  for  the 
use  of  said  canal,  bayou  and  road,  as  the  Orleans  Navigation  Company  was  en- 
titled to  receive  under  its  charter ;  provided,  that  at  the  end  of  said  term  of 
twenty-five  years,  the  State  of  Louisiana  shall  have  the  option  either  of  grant- 
ing to  said  corporation  a  renewal  of  the  right  of  receiving  said  tolls  for  a  second 
term  of  twenty-five  years,  or  of  purchasing  for  itself  the  property  and  improve- 
ments  of  the  company  at  the  appraised  value  thereof;  and  provided  further, 
that  if  said  second  term  of  twenty-five  years  be  granted,  the  whole  property 
shall  revert  to  the  State  of  Louisiana,  at  the  end  of  said  second  term,  without 
any  payment  or  compensation  made  to  said  company. '^ 

It  will  here  be  seen  that  the  old  company  is  only  alluded  to  in  order  to  fix 
the  rate  of  toll  which  this  company  shall  be  permitted  to  charge  by  the  grant 
of  the  Legislature,  and  not  by  virtue  of  its  purchase  of  the  property  of  the  old 
company. 

If  the  sale  of  the  "  property"  included  a  sale  of  all  the  rights  and  franchises 
of  the  former  company,  it  was  superfluous  for  the  Legislature  to  say  anything 
about  the  rate  of  toll  to  be  charged  by  the  new  company. 

Hence,  the  '^entire  property  of  said  company,  real  and  personal,  movable 
and  immovable,"  of  which  the  liquidator  was  to  take  possession,  and  sell  at 
auction,  according  to  the  first  section  of  this  Act,  only  embraced  corporeal 
things  owned  by  and  moneys  due  to  the  company.  This  property  did  not  em- 
brace the  chartered  rights  of  the  company  which,  before  the  sale,  had  been 
extinguished  beyond  recall 

We  conclude  that  all  the  plamtifis'  rights  accrued  in  1852,  and  that  the  New 
Orleans  Canal  and  Navigation  Company  has  never  been  subrogated,  either  by 
law  or  by  covenant,  to  the  rights,  franchises  and  privileges  in  general  of  the 
Orleans  Navigation  Company.  It  is,  therefore,  unnecessary  to  inquire  whether 
the  legislation  of  1885  and  1889,  and  the  action  of  the  Draining  Company  and 
the  city  under  it,  infringed  the  privileges  of  the  Orleans  Navigation  Company, 
and  might  have  been  eqjoined  by  it.  Whatever  right  of  action  that  company 
had  in  this  behalf  has  not  been  transferred  to  the  present  plaintiffs ;  it  perished 
with  the  old  company. 

Nor  can  the  present  company  be  heard  to  plead  that  the  legislation  of  1885 


366  ^  SUPREME  COURT  OF  LOUISIANA, 

Matioatioh  Cto.  and  1889  was  unconstitutional  in  impairing  the  vested  riphts  of  the  old  com- 
Nbw  Oelbaits.  pany ;  that  was  a  matter  entirely  between  the  State  and  the  old  company,  in 
which  this  company  has  no  interest,  because  it  is  not  the  universal  successor 
of  the  other ;  that  legislation  certainly  impaired  no  vested  rights  of  a  company 
which  came  into  being  ten  yeai*s  afterwards  ;  and  it  is  only  for  the  party  whose 
rights  are  invaded  to  plead  the  nullity  of  a  law  impairing  the  obligation  of  a 
contract 

The  plaintiffs  entered  upon  an  arduous  undertaking  with  their  eyes  open  ; 
they  assumed  to  dredge  and  keep  in  navigable  order  the  Bayou  St  John  in 
spite  of  the  draining  machines ;  and  the  evidence  shows  it  can  be  done.  The 
fact  that  it  is  expensive  does  not  give  the  new  corporation  a  legal  right  to  drive 
the  city  to  abandon  its  ancient  system  of  drainage  into  the  Bayou  St  John, 
which  is  naturally  subject  to  a  servitude  of  drain,  and  to  open  at  a  heavy  cost 
new  channels  from  the  river  to  the  lake  shore.  It  is  probable  that  such  a  sys- 
tem must  ultimately  be  adopted.  But  this  is  an  important  question  of  police, 
with  which  we  cannot  interfere  under  the  showing  made  by  the  plaintiffs  in 
injunction.  As  we  do  not  find  that  the  city  has  done  or  is  doing  anything  in 
violation  of  the  vested  rights  of  the  New  Orleans  Canal  and  Navigation  Com- 
pany, it  is  ordered  that  the  judgment  appealed  from  be  affirmed,  with  costs. 


D.  AuGUSTiN  V.  H.  B.  Egoleston. 

The  iUtute  under  which  plalatlff  contest!  the  election  of  defendant  m  Judge  of  the  Fifth  District  of 
New  Orleans,  required  him  to  set  forth  tpeciaUy  ctU  the  groundt  o/eontett;  if  on  account  of  the 
alleged  ylolation  of  a  particular  law,  he  ought  to  hare  spedfled  what  proyislons  of  such  Uw  wer« 
violated. 

The  mere  position  of  the  ballot-box  will  not  make  an  election  null  and  yoid  without  anj  resulting  In* 
Jury. 

Elections  are  to  be  determined  by  the  majority  of  the  ballots  cast,  and  are  not  to  be  set  aside  on 
account  of  the  meagrenees  of  the  vote,  without  distinct  and  circumstantial  allegations  of  error, 
ftraud,  Yioience,  or  lUegalltj  qfecUnff  ihe  remtU. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
James  Augustin^  for  plaintiff  and  appellant    Randall  Hunt,  for  defen- 
dant « 

Spofford,  J.  Considering  that  the  first  Monday  of  April,  1857,  was  the  day 
fixed  by  law  for  electing  a  Judge  of  the  Fifth  District  Court  of  New  Orleans ; 
that  a  writ  of  election  duly  issued  and  proclamation  thereof  was  duly  made ; 
that  an  election  for  said  officer  was  actually  held  on  that  day,  both  plaintiff  and 
defendant  being  candidates ;  that  the  returns  as  made  are  conceded  to  indicate 
the  election  of  the  defendant ;  that  the  plaintiff  has  suggested  no  error  in  the 
returns ;  that  the  statute  under  which  the  proceeding  was  instituted  required 
the  plaintiff  to  tipecially  set  forth  all  the  grounds  of  contest ;  that  the  first 
ground  set  forth  is  vague  and  insufficient,  because  if  the  election  law  of  March 
19th,  1857,  were  valid,  (upon  which  we  intimate  no  opinion,)  the  plaintiff  has 
not  specified  what  provisions  of  the  said  law  might  have  been  observed  and 
were  not,  or  what  was  done  which  ought  not  to  have  been  done ;  that  the  se- 
cond ground  of  contest  assigned  is  untenable,  because  no  law  has  been  referred 
to  which  makes  an  election  null  and  void  simply  on  account  of  the  position  of 
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the  ballot-boxes,  without  any  resulting  injury  being  alleged ;  that  the  third 
ground  assigned  by  the  plaintiff  was  abandoned  by  him  during  the  oral  argu- 
ment in  this  court ;  and  considering,  finally,  that  the  fourth  and  last  ground  of 
contest  is  immaterial,  since  elections  are  determined  by  the  majority  of  the 
ballots  cast,  and  are  not  to  be  set  aside  on  account  of  the  meagreness  of  the 
vote,  without  distinct  and  circumstantial  allegations  of  error,  firaud,  yiolence  or 
illegality  affecting  the  result ;  it  is  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed,  with  costs. 

Mr.  Justice  Cole  took  no  part  in  this  case. 
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Frances  Babin  and  Husband  v.  M.  C.  Le  Blanc,   Tutor. 

The  doctrine  In  the  case  of  Ma€a>eftT  y.  SaiOatt  4  An.  876,  that  the  mtrrlage  of  a  minor  In  another 
State,  when  contracted  In  ylolatlon  of  oar  own  laws,  doei  not  operate  the  emancipation  of  the 
minor,  recognised  and  reaffirmed. 


12 

146 

12 
107 


8971 

367| 
616) 


I  12  .  3671 
JHQ     713| 


APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Robertson^  J. 
E,  W,  Robertson  and  J,  D.  Stuart^  for  plaintiff     D,  If.  Barrow^  for  de- 
fendant and  appellant  C^ 

Merrick,  C.  J.     The  plaintiff  a  minor,  who  claimed  to  have  been  emanV^      ^ 
pated  by  her  marriage  with  Lafayette  Caldwell^  brings  this  suit  for  the  parti- 
tion of  the  property  held  in  common  with  her  minor  co-heirs  against  the  defen- 
dant, their*  tutor. 

The  defendant  excepted  to  plaintiff's  right  to  institute  the  action. 

The  proof  on  the  exception  shows  that  the  father  and  mother  of  the  plaintiff 
died  in  September  and  October,  1853  ;  that  the  defendant  applied  to  the  pro- 
per court  to  be  appointed  tutor  to  the  plaintiff  and  her  co-heirs  ;  that  the  plain- 
tiff and  Lafayette  CakhceU,  after  the  death  of  her  parents,  both  of  them  being 
residents  of  the  parish  of  West  Baton  Rouge  and  no  tutor  having  yet  been  ap- 
pointed, went  to  Natchez,  in  the  State  of  Mississippi,  for  the  purpose  of  being 
married,  and  were  there  married  and  returned  to  West  Baton  Rouge,  where 
they  have  since  rcvsided.  / 

We  think  the  exception  ought  to  have  been  sustained. 

It  is  evident  that  the  parties  were  married  in  Natchez  in  order  to  evade  our  I 
laws,  which  required  the  consent  o€  a  tutor  to  the  marriage  of  a  minor.  In  I 
the  case  of  Maillefcr  v.  Saillot,  (-^^n.  375,)  it  was  held  in  substance, /that 
emancipation  is  a  consequence  of  the  marriage  which  the  law  authorizes,  and 
not  of  that  made  in  fraud  of  our  laws ;  that  the  courts  of  another  State  cannot 
emancipate  minors  whose  domicil  is  in  Louisiana,  and  that  a  marriage  there  in 
opposition  to  our  laws,  cannot  produce  any  greater  effect  towards  the  emanci- 
pation of  the  minor./ 

We  are  satisfied  with  the  decision  in  the  case  of  Maillefcr  v.  Saillot,  and  as 
the  marriage  in  Mississippi  did  not  have  the  effect  of  emancipating  the  minor, 
it  is  clear  she  was  not  authorized  to  bring  this  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  decree 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  exception  filed  by  the 
defendant  be  sustained ;  and  the  plaintiff's  suit  be  dismissed,  she  and  her  said 
husband  paying  the  costs  of  both  courts. 
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Succession  of  Fritz — On  rule  taken  by  S.  H.  Davis. 

The  termi  ef  sale  of  the  property  of  a  auoceiaioo  accepted  with  benefit  of  iiiTeiitory  were  for  cash. 
The  property,  aa  Immovable,  did  not  bring  the  appraisement.  Bield:  That  there  was  no  sale 
which  the  purchaser  could  compel  the  tutrix  to  complete,  although  the  property  was  ordered  to  be 
sold  to  pay  debts.  It  should  have  been  re-advertised  and  sold  on  terms  of  credit  of  not  less  than 
twelve  months.    C.  P.  990,  991,  992. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Cutler  A  Ellison  and  Semmes  &  Labatt^  for  plaintiff  in  rule  and  appel- 
lant    T,  W.  Collim,  for  tutrix. 

Merrick,  C.  J.     The  judgment  of  the  District  Court  must  be  affirmed. 

The  terms  of  sale  of  the  property  of  the  succession,  accepted  with  the  bene- 
fit of  inventory,  were  for  cash.  The  property^  an  immovable^  did  not  bring 
the  appraUement.  There  was,  therefore,  no  sale  which  the  purchaser  could 
compel  the  tutrix  to  complete,  although  the  property  was  sold  to  pay  debts.  It 
should  have  been  re-advertised  and  sold  on  terms  of  credit  of  not  less  than 
twelve  months. 

The  case  is  governed  by  Articles  990,  991  and  992  of  the  Code  of  Practice, 
which  are  in  these  words,  viz : 

Art.  990.  It  shall  be  the  duty  of  the  several  Judges  of  probates,  on  the 
application  of  the  creditors  or  any  of  the  creditors  of  a  vacant  estate,  to  cause, 
on  the  requisite  advertisements  being  made,  so  much  of  the  property  of  said 
estate  as  is  necessary  to  pay  the  debts  of  the  same,  which  may  be  due,  to  be 
offered  for  sale  and  sold  at  public  auction  to  the  highest  bidder,  for  cash  if  ths 
creditors  require  it  ;  and  if  on  thus  offering  said  property  for  sale^  the  ap- 
praised talue  shall  not  be  bid  and  obtained,  then  the  same  shall,  in  not  less 
than  fifteen,  nor  more  than  twenty-five  days  from  the  time  it  is  thus  offered,  be 
sold  at  public  auction,  after  public  advertisement,  to  the  highest  bidder,  for 
what  it  will  bring,  on  a  credit  of  twelve  months ;  provided,  however,  that  in 
all  sales  of  effects  belonging  to  a  vacant  estate  on  a  credit,  the  purchaser  shall 
give  bond  and  security  to  the  satisfaction  of  the  Probate  Judge  and  curator, 
and  a  mortgage  on  the  real  estate  so  purchased. 

Art.  991.  It  shall  be  the  duty  of  the  Judge  of  probates,  in  all  cases  of 
vacant  estates,  on  the  application  of  the  creditors,  or  any  creditor  thereof  whose 
debt  shall  not  then  be  due,  to  sell,  after  the  usual  advertisements,  upon  the  con- 
ditions contained  in  the  preceding  Article,  so  much  of  the  estate  as  will  be  suf- 
ficient to  pay  the  claim  or  claims  of  the  creditors  who  shall  make  the  applica- 
tion, and  on  such  terms  of  credit  as  will  correspond  with  the  falling  due  of  the 
several  claims  of  the  creditors. 

Art,  992.  The  principles  contained  in  the  two  preceding  Articles,  shall  ap- 
ply to  all  successions  accepted  with  the  benefit  of  inventory,  whether  the  heirs 
are  minors  or  of  age,  and  to  all  successions  administered  by  administrators. 

Judgment  affirmed. 
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Wm.  Murb  v.  Wm.  S.  Donnell. 

When  a  chmrse  of  false  paekiof  is  made,  In  reference  to  cotton  of  ▼arfoiu  planters,  in  different 
sections  of  the  country,  under  circumstances  rendering  the  charge  improbable,  and  the  plaintiff 
urges  a  redamation  against  the  factor  who  sold  him  the  cotton  In  lots,  and  without  any  particular 
representations  as  to  quality,  the  cotton  haying  been  sampled  by  the  seller  and  re-sampled  by  the 
purchaser,  the  lattor  must  Aimish  eUar,  eonaUtetU  and  eogMt  proqf  to  enable  him  to  reooyer. 
Nor  is  it  sufflcieDt  fbr  the  plaintiff  to  show  that  the  cotton,  or  a  portion  of  it,  was  m,i»ed  ;  it  must 
also  be  proyed  that  U  was  mixed  to  the  pr^udice  of  the  buyer,  and  be  made  legally  certain  that 
the  cotton  was  inferior  to  the  samples  by  which  it  was  sold.  An  unreasonable  custom  will  not  be 
enforced.  But  whether  the  cotton  wm  fhiudtUenUff  packed  of  mixed  qualities,  or  was  mixed  by 
carelessness  or  accident,  if  it  was  inJMor  to  the  samples,  by  which  it  was  sold,  the  buyer  is  en- 
titled to  relief,  provided  it  was  so  packed  that  Its  defects  could  not  have  been  discoyered  on  sim- 
ple inspection. 

The  sampling  of  the  cotton  by  plaintiff's  brokers  in  Llyerpool,  and  want  of  correspondence  between 
the  cotton  he  sold  there  and  his  samples  taken  there,  cannot  affect  the  defendant.  The  contract 
sued  on,  haying  been  made  here,  must  be  goyerned  by  our  laws. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
TF.  D,  Hennen^  for  plaintiff  and  appellant     T,  J.  Semmes  and  Robert 
Motty  for  defendant 

Merrick,  C.  J.  The  plaintiff  alleges  in  substance  that  on  the  24th  day  of 
May,  1854,  he  bought^  in  this  city,  of  the  defendant,  820  bales  of  cotton,  con- 
sisting of  four  parcels,  whereof  the  Jirst  consisted  of  130  bales  (0.  H.  shipping 
mark)  of  a  quality  represented  by  said  Donnell  to  be  middling ;  the  second  lot, 
of  48  bales,  with  a  different  shipping  mark,  also  by  said  Donnell  represented 
to  be  of  the  same  quality ;  the  third  lot,  of  90  bales,  also  of  a  different  ship- 
ping mark,  and  represented  to  be  of  a  quality  termed  good  ordinary  to  low 
middling;  and  the  fourth  of  a  lot  of  fifty-two  bales,  of  still  a  different  shipping 
mark,  and  by  said  Donnell  represented  to  be  of  a  quality  termed  ordinary ; 
tiiat  petitioner  paid,  in  consideration  of  the  different  qualities  of  said  cotton,  a 
gross  sum  for  the  aggregate  number  of  pounds  of  said  cotton  at  the  rate  of  7i 
cents  per  pound,  amounting  to  $10,390  84;  that  said  Donnell  represented  that 
said  first  lot^  which  was  sold  by  the  sample,  was  all  good  and  merchantable 
cotton,  of  a  quality  called  middling ;  that  if  he  had  known  the  actual  quality 
of  53  bales  of  said  first  lot,  he  would  not  have  given  more  than  five  cents  per 
pound  for  said  58  bales ;  that  said  cotton  was  bought  to  ship  to  Liverpool,  as 
said  Donnell  knew ;  that  it  was  so  shipped,  and  said  first  lot  was  there  sold  in 
market  for  S^d.  per  pound ;  that  the  purchasers  thereof  discovered  that  53 
bales  thereof  were  falsely  and  fraudulently  packed,  the  interior  being  altogether 
different  from  the  exterior ;  that  said  interior  was  trashy,  unsound  and  unmer- 
chantable, and  that  he  was  compelled  to  take  back  the  cotton  and  pay  fifty  dol- 
lars expenses  to  the  purchasers ;  that  he  has  incurred,  for  storage,  insurance, 
and  other  expenses  in  the  preservation  of  said  cotton,  $300 ;  that  said  53  bales 
contain  23,300  pounds,  and  that  the  difference  between  the  price  he  would  have 
paid  had  he  known  the  quality  and  the  price  he  actually  paid  was  $600.  The 
petition  concludes  with  a  prayer  for  judgment  for  $900  damages. 

The  answer  admits  that  the  defendant  sold  the  320  bales  of  cotton  at  7i 
cents  by  sample,  according  to  the  custom  of  the  trade  in  New  Orleans,  and 
avers  that  the  plaintiff  having  re-sampled  the  same  through  his  broker,  accord- 
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MriB         {n^  to  usajre,  received  the  lot  without  objection,  and  paid  the  price  thereoC   He 

D  NNfciu       denies  thai  the  said  lot  of  cotton  was  falsely  packed,  and  that  the  fifty-three 

bales  mentioned  in  the  petition  w^ere  his  cotton,  and  denies  that  he  made  any 

representations  whatsoever  respecting  the  cotton,  or  that  he  had  any  knowledge 

of  its  destination  or  the  object  for  which  it  was  purchased. 

The  proof  shows  that  the  cotton  was  sold  in  New  Orleans  by  sample,  in  the 
usual  manner,  and  that  the  lot  consisted  of  at  least  three  qualities,  viz:  mid- 
dling, good  ordinary  and  ordinary ;  the  broker  who  acted  for  the  plaintiff  says 
there  were  four  grades,  thus  contradicting  his  classification  made  at  the  time. 
The  price  agreed  upon  was,  as  admitted  by  the  answer,  a  round  price  for  the 
whole  820  bales.  The  only  representation  made  by  the  vendor  was  that  there 
were  about  so  many  bales  middling  cotton  in  the  lot,  the  witness  does  not 
remember  how  many  bales.  It  was  an  inducement  to  make  the  purchase. 
Middling  cotton  at  that  time  was  worth  8^  cents,  and  the  lowest  quality  of  the 
lot  six  cents,  in  New  Orleans. 

After  the  purchase,  the  plaintiffs  broker  marked  130  bales  0.  H.  and  48 
bales  J.  J.  for  shipment  as  middling,  90  bales  as  good  ordinary  and  52  bales  as 
ordinary. 

The  record  does  not  inform  us  what  became  of  the  forty-eight  bales  of  cotton 
marked  J.  J.  The  proof  shows  that  the  130  bales  marked  0.  H.  were  sold  at 
Liverpool  to  Meian,  Woods  &  Co,^  on  account  of  the  plaintiff,  at  5^  pence  per 
pound  by  samples,  without  reference  to  the  classification,  but  the  samples  were 
classed  by  the  Liverpool  broker  as  good  middling. 

The  plaintiff  further  shows  that  fifly -three  of  the  bales  contained  mixed  cot- 
ton, the  exterior  of  the  bales  being  good  middling  cotton,  worth  5^  pence,  and 
the  interior  being  ordinary,  and  not  worth  more  than  4^  pence,  and  that  the 
average  value  of  the  whole  bale  being  worth  only  four  pence  three  fiurthings 
per  pound. 

The  320  bales  were  fi'om  nineteen  planters  from  various  quarters  and  different 
rivers.  The  130  bales  were  from  thirteen  different  planters,  and,  what  is  sur- 
prising, the  53  hales  out  qf  the  130  were  from  the  same  number  of  planters. 

The  proof  shows,  as  just  observed,  that  the  cotton  was  mixed.  One  witness, 
the  Liverpool  purchaser,  Thomas  Woods,  sw  ears  ^'most  certainly  that  the  cotton 
was  fraudulently  packed  for  the  purpose  of  deceiving."  The  certificate  of  the 
Liverpool  brokers  who  examined  the  cotton  state  that  the  cotton  was  unmer- 
chantable, in  consequence  of  being  irregularly  packed,  having  two  qualities  of 
cotton  in  the  same  bale,  and  not  w^orth  more  than  4}  pence  per  pound. 

In  applying  the  testimony  to  the  allegations  in  the  petition,  it  is  incumbent 
upon  the  plaintiff  to  make  out  his  case  by  clear,  consistent  and  cogent  proof^ 
for  the  case  he  states  is  deprived  of  probability  from  the  fact  that  it  convicts 
thirteen  different  planters  from  different  parts  of  the  cotton  region  tributary 
to  the  commerce  of  this  city  with  falsely  and  fraudulently  packing  five  out  of 
every  thirteen  in  a  small  lot  of  one  hundred  and  thirty  bales  of  cotton.  Were 
it  pretended  that  one  or  two  planters  had  been  guilty  of  a  fraud  of  this  kind,  it 
would  more  readily  command  our  belief. 

But  it  is  shown  in  the  testimony  of  witnesses  resident  here  that  the  cleanest 
and  finest  portion  of  the  cotton,  in  ginning,  falls  at  a  distance  from  the  gin,  and 
that  the  more  common  portion,  from  its  gravity,  falls  next  to  the  gin.  Hence, 
without  any  design  to  defraud  on  the  part  of  the  planter  the  bale  may  present 
a  mixed  appearance,  although  it  is  really  the  same  cotton,  but  taken  from  dif- 
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ferent  parts  of  the  lint-room.     The  mixed  appearance  of  the  cotton  examined         M7u 
in  Liverpool  may,  therefore,  be  accounted  for  without  supposing  that  it  was       I>€«ji'sll. 
fraudulently  packed 

But  whether  the  cotton  was  falsely  packed  or  mixed  by  carelessness  or  acci- 
dent^ if  it  did  not  correspond  with  and  was  inferior  to  the  samples  by  which  it 
was  sold,  the  purchaser  is  entitled  to  relief^  provided  it  was  so  packed  that  its 
defects  could  not  be  discovered  on  simple  inspection. 

The  contract  under  which  this  action  is  brought  was  made  here,  and  is  there* 
fore  to  be  governed  by  our  laws.  The  sampling  of  the  cotton  by  plaintiif  *s 
brokers  in  Liverpool,  and  the  want  of  correspondence  between  the  cotton  he 
sold  there  and  his  samples  taken  there,  must  be  without  influence  on  the  pre- 
sent case,  for  the  defendant  was  no  party  to  that  contract  The  question  is, 
was  there  error  or  fraud  in  the  sale  of  320  bales  of  cotton  made  in  this  city  on 
the  24th  day  of  May,  1854,  which  will  enable  the  plaintiff  to  claim  a  diminu- 
tion of  the  price  ? 

We  have  already  seen  that  the  sale  was  made  of  three  hundred  and  twenty 
bales  sold  by  sample,  and  the  only  representation  made  by  defendant  was  that 
the  lot  contained  about  so  many  bales  of  middling  cotton,  the  number  not  being 
recoUected  by  the  witness. 

The  plaintiff  alleges  in  his  petition  that  the  representation  was  that  the  lot 
contained  one  hundred  and  seventy-eight  bales  of  middling  cotton.  The  Dis- 
trict Judge  has  demonstrated  by  a  calculation  that  this  cannot  be  true  because, 
at  the  price  alleged  to  have  been  given  for  the  different  grades,  the  gross  sum 
paid  would  have  been  $10,896  90  instead  of  $10,390  84,  the  amount  actually 
paid,  there  having  been  143,322  pounds  sold. 

He  further  shows,  that  at  the  prices  alleged  by  the  plaintiff,  in  his  petition, 
to  have  been  given,  as  well  as  the  classification  there  stated  and  actually  made 
by  the  plaintiff's  broker,  either  of  the  following  combinations  will  produce 
(within  a  fraction)  the  gross  sum  paid  by  plaintiff,  viz:  128  bales  middling, 
90  bales  good  ordinary  and  102  ordinary,  or  65  bales  middling,  52  bales  ordi- 
nary and  203  good  ordinary. 

As  there  is  no  proof  on  the  subject,  the  defendant  is  at  liberty  to  assume  any 
combination  which  will  sustain  the  contract,  and  if  it  appear  reasonable,  the 
court  ought  to  adopt  it  If  the  plaintiff  would  recover  under  a  contract  not 
proved  with  certainty,  he  should  show  that  his  contract  has  been  violated  under 
any  reasonable  construction  which  can  be  placed  upon  it  as  proved. 

It  is  next  to  be  considered  whether  there  is  sufficient  proof  in  the  record  to 
enable  the  plaintiff  to  recover  aside  from  the  representations  of  the  plaintiff? 
The  plaintifTs  main  witness,  as  we  have  seen,  swears  that  there  were  four 
qualities  of  cotton  sold  by  the  defendant  to  plaintiff  as  middling,  low  middling, 
good  ordinary  and  ordinary,  but  his  actual  classification  made  but  three.  How 
jnany  bakic  there  were  of  each  kind  is  a  matter  of  pure  conjecture.  Now  it  is 
shown  that  the  lowest  grade  contained  in  the  fifty-three  bales  complained  of 
was,  with  a  trifling  exception,  ordinary  cotton,  and  corresponded  with  the  low- 
est grade  sold  by  defendant  to  plaintiff. 

These  fifty-three  bales  were  not  compared'  with  the  samples  taken  in  New 
Orleans,  and  there  is  nothing  to  show  with  legal  certainty  that  they  may  not 
have  been  classed  as  ordinary  cotton.  If  so,  the  plaintiff  has  no  reason  to 
complain,  for  he  has  not  been  injured  if  a  part  or  the  principal  portion  of  the 
cotton  was  of  a  better  quality  than  its  sample. 
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Mufta  Courts  sit  to  redress  real  and  not  immaginary  injuries,  and  any  custom, 

therefore,  which  would  authorize  the  buyer,  after  delivery  and  payment  of  the 
price,  to  throw  back  the  cotton  upon  the  hands  of  the  vendor,  and  rescind  the 
sale  because  cotton  of  a  finer  quality  than  the  sample  had  been  mixed  in  the 
bale  in  packing  would  be  an  unreasonable  custom,  and  could  not  be  enforced 
in  a  court  of  justice.  The  proof,  therefore,  which  the  plaintiff  has  adduced  to 
show  that  fifty-three  bales  of  this  cotton  was  mixed  is  insufficient  to  enable 
him  to  recover.  He  should  have  rendered  it  legally  certain  that  it  was  inferior 
to  the  samples  by  which  it  was  sold  to  him. 
Judgment  affirmed. 


William  Barry  r.  William  Kimball  et  als. 

Tbo  prMumptton  crested  by  Uie  Aet  of  1840  tbAt  bUtm  foond  on  ihiiM,  BteambosUr  or  other  Teneto, 
without  the  ooxuent  Id  writing  of  the  owner,  were  received  on  l>oard  with  the  intention  of  depriy- 
ing  their  masters  of  them,  is  liable  to  be  destroyed  by  the  testimony  of  at  least  two  witnesses,  not 
employed  on  board,  and  corroborating  circumstances. 

APPEAL  fit>m  the  Sixth  District  Court  of  New  Orleans,  CoiUm^  J. 
A.  P.  Field  and  J.  Henderson,  jr.,  for  plaintiff.    J,  Van  Maitre,  for  de- 
fendants and  appellants. 

Spoffobd,  J.  This  case  was  formerly  before  the  court  (see  10  An.  787)  and 
was  remanded  for  a  new  trial. 

The  defendants  have  again  appealed  from  a  judgment  against  them,  for  the 
value  of  the  plaintiff's  slave,  lost  by  being  drowned  after  fiilling  from  their  boat 
into  the  Mississippi  river. 

No  negligence  in  the  matter  of  the  drowning  is  attributed  to  the  defendants. 

The  plaintiff  relies  entirely  upon  the  rigorous  provisions  of  the  Act  of  1840, 
(page  89,)  concerning  slaves  found  on  ships,  steamboats,  or  oUier  vessels,  with- 
out the  consent  in  writing  of  the  owner. 

The  presumption  created  by  that  statute  that  slaves  so  found  were  received 
on  board  with  the  intention  of  depriving  their  masters  of  them,  is  liable  to  be 
destroyed  ^*on  the  testimony  of  at  least  two  witnesses,  not  employed  on  board 
of  said  vessel,  and  on  corroborating  circumstances." 

We  have  in  this  case  the  testimony  of  two  competent  witnesses,  and  corrob- 
orating circumstances,  establishing  to  our  satisfaction  facts  which  are  utterly 
irreconcilable  with  the  hypothesis  that  the  defendants  carried  away  the  plain- 
tiff's slave  on  their  boat  without  his  master's  consent,  and  with  intent  to  de- 
prive the  owner  of  him. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  there  be  judgment  for  the  defendants,  with 
costs  in  both  courts. 
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M.  S.  Hedrick  r.  Thomas  and  Charlotte  Bannister. 

9  ease,  10th  Annual,  pages  908  and  792. 
Hm  eirciimstanoe  of  plaintiff  having  suflfered  more  than  four  years  to  elapse  ft'om  the  maturity  of 
the  due-bUl  held  by  him  before  he  put  it  in  suit,  combined  with  the  fact  of  a  settlement  made  in 
the  mean  time  between  the  parties,  which  purported  to  be  in  full  of  all  demands,  Is  sufficient  to 
throw  upon  the  plaintiff  the  onus  of  proving  that  the  consideration  of  the  due-bill  was  something 
distinct  firom  the  credit  allowed  him  in  the  settlement  in  question. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin^  J.      . 
Collins  <t  Wooldridge^  for  plaintiff  and  appellant     Durant  &  Homar^ 
for  defendants. 

Buchanan,  J.  The  plaintiff  has  suffered  two  nonsuits  upon  the  same  cause 
of  action  stated  in  his  petition  in  this  case.  See  the  facts  detailed  in  the 
opinions  of  this  court,  reported  in  10  An.  208  and  792. 

The  circumstance  of  plaintiff  haying  suffered  more  than  four  years  to  elapse 
from  the  maturity  of  Jfr<.  Bannister's  due-bill  held  by  him  before  he  put  it  in 
suit^  combined  with  the  &ct  of  a  settlement  made  in  the  mean  time  between 
plaintiff  and  Mrs,  Bannister^  which  purported  to  be  in  full  of  all  demands,  ap- 
peared to  us  sufficient  to  throw  upon  plaintiff  the  onus  of  proving  that  the 
consideration  of  the  due-bill  was  something  distinct  from  the  credit  allowed 
him  in  the  settlement  in  question.  That  settlement  is  in  the  form  of  an  account 
current,  with  a  receipt  of  plaintiff  at  bottom  for  the  balance  therein  shown  to 
be  due  him  "m  full" 

The  only  evidence  offered  by  plaintiff  in  the  present  suit,  to  make  out  an 
existing  indebtedness  on  the  part  of  defendants,  notwithstanding  his  receipt  in 
full,  is  the  testimony  of  two  witnesses,  named  Beachbard  and  Mrs,  Warner^  of 
acknowledgments  made  in  their  presence  by  Mrs,  Bannister^  after  the  decision 
of  the  case  reported  in  10  An.  792,  to  the  effect  that  she  had  resisted  HedrieVs 
claim  in  that  suit  ** out  of  revenge;''  that  she  would  have  paid //<?6^rt(;i!;  the 
thousand  dollars  which  she  borrowed  of  him  "had  he  behaved  himself." 

We  agree  with  the  District  Judge  in  considering  the  testimony  of  these  two 
witnesses  unreliable,  even  were  they  not  contradicted,  as  one  of  them  is,  by 
another  witness. 

In  the  cross-examination  of  Beachbard  and  of  Mrs,  Warner^  it  appears  that 
they  were  strangers  to  Mrs.  Bannister,  and  were  never  in  her  store  but  twice. 
These  visits  having  reference  to  the  purchase  of  a  lady's  bonnet,  were,  accord- 
ing to  Beaehlxi^y  in  January,  1856,  and  according  to  Mrs.  Warner,  in  January 
or  February,  1866. 

The  decision  of  this  court  in  the  former  suit  was  rendered  in  December,  1855, 
and  the  present  suit  was  instituted  January  24tb,  1856.  If  we  are  to  believe 
these  witnesses,  Mrs.  Bannister  was  very  busily  engaged  in  the  interval  be- 
tween the  decision  of  one  suit  and  the  commencement  of  the  other  in  making 
out  a  case  for  her  adversary  under  the  decision  of  this  court  by  boasting  to 
duuace  customers  that  she  had  got  an  unjust  advantage  of  Hedrick;  and  those 
eustomers  must  have  lost  no  time  in  conveying  those  indiscreet  avowals  to 
Hedriek,  although  one  of  them  (Beachbard)  was  a  stranger  to  Hedrick,  and  the 
other  (Mrs,  Warner)  considers  him,  to  use  her  own  language,  as  "very  mean." 
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hedeicc  The  judgment  of  the  court  below  was  a  nonsuit     The  appellees  pray  that 

BiNxiifTn.  this  judgment  be  amended  by  awarding  a  final  judgment  in  their  favor.  We 
think  them  entitled  to  that  amendment  of  the  judgment  Plaintiff  has  had 
abundant  notice  and  opportunity  to  show  that  the  loan,  which  was  the  consid- 
eration of  the  due-bill  sued  on,  was  not  the  same  as  that  which  figures  to  his 
credit  in  the  account  current  and  settlement  made  eight  months  after  the  matu- 
rity of  that  due-bilL  The  difference  of  fifty  dollars  in  the  amount  of  the  due- 
bill  and  of  the  credit  in  the  account  current  (the  latter  being  $1050  and  the 
former  $1000)  would  be  but  the  interest^  at  seven  and  one-half  per  cent  of  the 
amount  of  the  due-bill  from  its  maturity  until  the  settlement 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended,  and  that  there  be  judgment  for  defendants,  with  oosts  in 
both  courts. 


JoHif  M.  Bell,  Sheriff,  r.  Thomas  Kbbfb  et  al. 

The  Sheriff  may  sue  upon  and  enforce  the  payment  of  a  bond  given  by  the  defendant*  for  proper^ 
■eisod  and  sold  by  hbn  In  conree  of  Judloial  prooeedlnga,  otherwise  In  eases  of  proCraeted  UUga- 
Uon  the  rights  of  parties  might  be  Impaired  or  lost  by  Insolvency  or  presorlptlmi. 

The  Articles  T08,  T16, 717  and  T18  of  the  Oode  of  Practice  apply  to  cases  where  the  rights  of  parties 
are  fixed  and  determined. 

APPEAL  fi-om  the  Fourth  District  Court  of  New  Orleans,  Beynolde^  J. 
C,  A.  Taylor  and  Benjamin,  Bradford  S  Finney,  tor  plaintiff    lioU  S 
Fraser,  for  defendants  and  appellants. 

VooRHiEs,  J.  This  is  an  action  to  enforce  the  payment  of  a  bond  given  by 
the  defendants  as  part  payment  of  the  price  of  the  steamer  "S.  F.  J.  Trabue," 
seized  and  sold  by  the  Sheriff  in  the  course  of  judicial  proceedings  in  the  suit 
of  R.  W,  Adams  against  the  owners  of  said  boat 

The  defence  rests  solely  on  the  ground  that  the  plaintiff  has  no  authority  to 
bring  the  action,  and  has  no  interest  in  the  subject  matter  in  dispute. 

*'The  depositary  is  bound  to  use  the  same  interest  in  preserving  the  deposit 
that  he  uses  in  preserving  his  own  property.'*     C.  C.  2908. 

In  the  case  of  Parish  v.  Jlozey,  Sheriff,  17  L.  R.  580,  the  defendant  was  held 
liable  for  the  amount  of  a  bill  of  exchange,  on  the  ground  that  he  had  neglected 
to  have  it  protested  whilst  in  his  hands  as  judicial  depositary,  whereby  the  en- 
dorser  was  discharged  The  object  of  the  sequestration  was  not,  as  observed 
by  the  court,  the  preservation  of  a  mere  worthless  piece  of  paper.  Had  he 
taken  the  necessary  steps  to  collect  it^  and  brought  the  amount  into  court,  it 
would  have  been  in  accordance  with  the  obligations  which  the  law  imposed 
upon  him,  in  other  words,  the  same  diligence,  it  is  to  be  presumed,  he  would 
have  used  in  the  preservation  of  his  own  property. 

In  the  case  at  bar,  as  the  legal  agent  of  the  parties  litigant,  for  whose  bene- 
fit, we  assume,  the  bond  was  taken  in  that  suit^  we  are  unable  to  discover  any 
good  reason  why  the  plaintiff  should  not  maintain  the  action.  Were  it  others 
wise,  in  cases  where  the  litigation  was  procrastinated,  the  rights  of  partieft 
might  be  seriously  impaired,  and  even  lost^  by  insolvency  or  prescription. 
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The  speedy  collection  of  the  bond  is  certainly  the  safest  or  surest  means  of         Box 
preserving  the  rights  of  the  parties.     17  L.  R.  24;  see  Bell,  Sheriff,  v.  Keefe        kiefb. 
S  Maillot,  recently  decided.     The  Articles  of  the  Code  of  Practice  (703,  710, 
717,  718,)  to  which  we  have  been  referred,  we  do  not  think  apply  to  the  present 
ease,  but  to  cases  where  the  respective  rights  of  parties  are  fixed  and  deter- 
mined. 

Judgment  affirmed. 


H.  H.  &  S.  F.  Slatter  v,  C.  Tiernan  et  al.— Thomas  Penney,  Gar- 
nishee. 

Judgment  wm  rendered  upon  %  rale  Against  a  gernlihee,  irho  iras  ordered  to  deliver  the  auets  In 
Uf  posMMlon  to  the  Sheriff,  within  a  dday  fixed,  to  Batlifjr  plaintUT*!  Judgment  agalnat  defendant, 
otfaervlee  to  be  held  liable  therefor  Hdd :  That  after  hli  appearance  and  Joinder  of  lisue  on  the 
role  the  garnishee  was  bound  without  fiirther  notice  to  comply  with  the  order,  or  assign  sufficient 
reasons  for  his  nen-coni^iance. 

The  propertj  and  eflbcts  of  ttte  defendant  are  considered  as  levied  upon  by  the  Sheriff  from  the  date 
of  the  serrice  of  the  interrogatories  upon  the  garnishee. 

In  tendering  a  compliance  with  the  order,  the  garnishee  wooli  have  the  right  to  require  a  oopy  of 
the  order,  otherwise  when  he  refuses  to  comply  with  the  order. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolda,  J. 
/  J,  EendenoUj  for  platntifis.     Benjamin^  Bradford  A  Finney,  for  gar- 
nishee and  appellant 

YooRHiss,  J.  The  commercial  firm  of  Tteman,  Cuddy  &  Co.  was  dissolved 
by  a  decree  of  the  late  First  District  Court  of  New  Orleans,  on  the  18th  of 
April,  1889,  and  Charlen  Tiernan,  one  of  the  partners,  was  appointed  liquidator 
of  its  concerns. 

On  the  27th  of  May,  1841,  the  plaintiffs,  J7.  H,  A  S,  F,  Slatter,  obtained  a 
judgment  against  Charles  Tiernan,  individually,  and  as  surviving  partner  of 
the  late  firm  of  Tiernan,  Cuddy  A  Co.,  for  the  sum  of  1^18,150,  with  interest, 
cost  of  protest,  and  costs  of  suit  On  a  writ  oi fieri  faeiae  issued  on  this  judg- 
ment on  the  27th  of  March,  1864,  the  plaintiffs  engrafted  under  the  Act  of  1889, 
proceedings  in  garnishment  against  Thomas  Penney,  The  District  Court  con- 
sidered Penny  liable,  and  accordingly  gave  judgment  against  him  in  favor  of 
the  plaintiffs.  On  appeal  taken  by  Penney,  the  judgment  thus  rendered  against 
him  was  reversed  by  our  predecessors,  and  the  case  remanded  for  further  pro- 
ceeding.    See  6  An.  667. 

On  the  remanding  of  the  case,  Penney  filed  a  supplemental  answer,  to  which 
he  annexed  the  deed  of  trust  together  with  a  schedule  of  the  assets  mentioned 
in  the  same,  and  his  account  with  Tiernan,  Cuddy  &  Co.  On  a  rule  taken  by 
the  plaintiffs,  the  supplemental  answer  was  ordered  to  be  stricken  from  the  re- 
cord, except  the  deed  of  trust  and  account  A  rule  was  then  taken  by  the 
plaintifib  upon  Penney  to  make  him  liable,  on  the  ground  that  his  answers  to 
the  interrogatories  propounded  to  him  were  evasive  and  insufficient  On  the 
trial  of  this  rule,  the  judge  a  quo  considered  it  essential,  under  the  decision  of 
our  predecessors,  that  Pemiey  should  have  been  put  in  defiiult  by  some  other 
proceeding,  and  thereupoii  discharged  the  rule ;  leaving  to  the  plaintiffs  the 
ri^t  to  proceed  in  any  other  manner  they  might  think  proper.     On  the  18th 
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Slattkb  of  May,  1852,  the  plaintiflfs  tendered  and  filed  a  traverse  to  Penney' »  answers 
TuHsrAi.  to  the  interrogatories  propounded  to  him,  and  also  took  a  rule  upon  him  to 
show  cause  why  he  should  not  deliver  to  the  Sheriff  within  thirty  days  the  as- 
sets in  his  possession,  as  evidenced  by  the  deed  of  trust  and  account  annexed 
to  his  answers.  Penney  pleaded  a  general  denial  to  the  traverse,  and  prayed 
for  a  trial  by  jury.  As  no  further  steps  appear  to  have  been  taken  on  this 
issue,  we  think  it  may  be  fairly  inferred  from  the  subsequent  proceedings  in 
the  cause,  that  it  was  waived  by  the  parties.  In  relation  to  the  rule,  John  R 
Orymes,  appointed  curator  ad  hoc  to  represent  Penney^  filed  an  exception  to 
it,  on  the  ground  that  the  matters  and  things  therein  set  forth  could  not  be 
enquired  into  and  decided  in  this  state  ot'  the  proceedings.  An  answer  was 
also  filed  by  him,  in  which  he  denied  that  Penney  had  ever  taken  possession  of 
any  of  the  documents,  titles,  or  evidences  of  debts  set  forth  in  the  rule,  or  that  he 
was  in  any  manner  liable  to  the  plaintiffs.  On  the  trial  of  the  rule,  the  only  evi- 
dence offered  by  Penney^  was  the  record  of  a  suit  of  F,  Beaumont  v.  Charlet 
Tiemcm  et  al,  in  the  Chancery  Court  of  Mississippi.  As  nothing  shows  that 
Penney  ever  insisted  upon  the  decision  of  the  exception  or  a  trial  by  jury  in  the 
court  below,  we  are  bound  to  presume  that  he  must  have  waived  both. 
Under  these  circumstances,  the  rule  was  made  absolute,  and  Penney^  the 
garnishee,  ordered  to  deliver  to  the  Sheriff,  within  ninety  days,  the  assets  thus 
held  by  him  for  the  purpose  of  satisfying  the  plaintiffs'  judgment  against  the 
defendant ;  otherwise,  to  be  held  liable  therefor.  Penney  having  &iled  and 
neglected  to  comply  with  this  order,  a  final  judgment  was  accordingly  rendered 
against  him  in  &vor  of  the  plaintiff.  He  has  appealed  firom  both  these  judg- 
ments. 

In  this  court,  Penney  seeks  the  reversal  of  the  judgments  thus  rendered 
against  him  on  various  grounds,  among  others,  that  the  interlocutory  judgment 
was  never  legally  served  upon  him,  nor  was  the  Sheriff  authorized  by  any 
legal  warrant  or  process  either  to  require  or  to  receive  from  him  said  assets,  as 
the  writ  of  Jieri  facias  issued  at  the  time  of  the  garnishment  had  been  re- 
turned. 

Aiter  his  appearance  and  joinder  of  issue  on  the  rule,  we  think  Penney  was 
bound,  without  any  further  notice,  either  to  comply  with  the  order  or  to  assign 
sufficient  reason  for  his  non-compliance.  The  return  on  the  writ  of  fieri  facias, 
the  basis  of  the  garnishment,  shows  that  all  the  assets  of  the  defendant  in 
Penney's  possession  was  seized  by  the  Sheriff,  and  notice  thereof  given  to  all 
the  parties  concerned.  This  was  all  that  could  be  effected  in  the  execution  of 
the  writ  during  the  pendency  of  the  controversy  between  the  plaintiff  and 
Penney,  the  garnishee.  We  do  not  think  the  garnishee  could  question  the  au- 
thority of  the  Sheriff  under  the  interlocutory  judgment  Hence  it  was  imma- 
terial, as  to  him,  whether  the  writ  had  been  returned  or  not  But  we  do  not 
think  that  such  return  could  have  the  effect  of  prejudicing  the  plaintifis'  rights. 
Under  the  Act  of  1839,  the  property  and  effects  of  the  defendant  are  deemed 
as  levied  upon  by  the  Sheriff  from  the  date  of  the  service  of  the  interrogatories 
on  the  garnishee.  Such  constructive  seizure,  therefore,  exists  in  the  present 
case.  But  it  is  insisted,  that  Penney  was  not  in  default,  inasmuch  as  it  is  not 
shown  that  a  copy  of  the  order  was  in  the  hands  of  the  Sheriff  It  may  be 
true,  in  tendering  a  compliance,  the  garnishee  had  a  right  to  require  such  copy, 
but  as  such  tender  was  not  made,  we  do  not  think  he  has  any  reason  to  com- 
plain.    It  is  also  objected,  that  the  garnishee  in  his  answer  distinctly  denied 
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that  he  had  in  his  possession  any  of  the  assets  embraced  in  the  schedule,  with 
the  exception  of  certain  claims  or  debts  due  Tiernan^  Cuddy  <&  Co.^  which  Tibuav. 
were  in  the  hands  of  lawyers  in  the  whole  south  west^  and  in  suit  in  many  dif- 
ferent courts.  A  careful  examination  of  the  answers  of  the  garnishee,  in  con- 
nection with  the  deed  of  trust,  schedule  and  account,  has  led  us  to  the  conclusion 
that  he  had  at  the  time  of  the  garnishment  in  his  possession  sufficient  funds, 
property  and  effects  belonging  to  the  late  firm  of  Tiernan^  Cuddy  &  Co,^\jo 
satisfy  the  plaintiffs'  claim.  But  the  right  to  apply  these  assets  to  the  pay- 
ment of  the  plaintiflfe'  judgment  against  Charles  Tiernan  is  denied,  on  the 
ground  that  the  latter  had  no  authority  to  stand  in  judgment  for  the  succession 
of  his  deceased  partners.  This  may  be  conceded,  but  we  do  not  think  the  gar- 
nishee can,  under  the  clrcumstaaces,  avail  himself  of  it  as  a  defence  or  shield 
for  his  refusal  to  comply  with  the  order  of  the  court  below.  Whether  those 
assets  may  be  legally  sold  under,  or  applied  to  the  payment  of  the  plainti£&* 
judgment  or  not,  is  a  question  which  we  think  the  garnishee  cannot  be  per- 
mitted to  raise  in  this  case.  It  is  perfectly  clear,  under  the  decree  of  the  late 
First  District  Court  of  New  Orleans,  Tiernan^  as  liquidator,  was  invested  with 
authority  to  apply  the  funds  of  the  partnership  to  the  payment  of  its  debts. 
It  is  not  denied,  that  the  plaintiffs'  debt  was  a  debt  due  by  the  partnership, 
and,  consequently,  entitled  to  be  paid  out  of  its  assets.  In  relation  to  the  deed 
of  trust,  it  is  clear  that  it  cannot  affect  the  rights  of  creditors  in  this  State. 
13  L.  664  ;  8  An.  894;  17  L.  59a 

Judgment  affirmed. 

Lea^  JL,  dissenting. 


Mackey  &  Morris  v,  C.  DeBlanc — EgaRa  et  al,  Warrantors. 

Persons  oirning  or  chartering  a  steamboat,  are  bound  by  the  acts  of  the  Captain  employed  by  them 

in  matters  appertaining  to  the  regular  business  of  the  boat. 
8o  also  a  planter  for  engagements  entered  into  for  him  by  his  overseer  acting  strictly  in  the  line  of 

his  employment. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
Michel  <!b  Gilmore^  for  plaintiff     C.  Dufour^  for  defendant  and  appellant 
0,  Legardeur  and  St  Paul  db  Bouny^  for  the  warrantors. 

Buchanan,  J.  Plaintiffs  sold  Juan  Y.  De  Egaha^  a  merchant  residing  in 
New  Orleans,  a  flatboat  load  of  coal,  deliverable  at  the  Fanny  plantation,  be- 
longing to  Egana,  on  the  left  bank  of  the  river,  thirty  or  forty  miles  below 
town.  The  plaintiffs  sent  the  flatboat  down  the  river  in  charge  of  an  agent, 
who  being  driven  to  the  right  bank,  when  opposite  the  Fanny  plantation,  by  a 
strong  north  east  wind,  tied  up  the  boat  to  the  bank  m  a  position  of  safety, 
and  the  next  morning  crossed  the  river  and  informed  the  overseer  and  manager 
of  the  plantation  of  the  arrival  of  the  coal,  and  of  the  reason  which  detained 
it  at  the  opposite  side  of  the  river,  namely,  the  violence  of  the  wind,  which,  by 
this  time,  had  increased  to  a  gale.  The  overseer  expressed  great  anxiety  to 
have  the  coal,  as  they  were  out  of  fuel  for  the  making  of  the  crop  of  sugar,  it 
being  the  24th  of  December,  and  the  grinding  of  the  cane  not  completed  Con- 
trary to  the  opinion  of  the  plaintifis'  agent,  who  thought  it  advisable  to  wait 
48 
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HAcnr        until  the  wind  should  subside,  before  attempting  to  bring  the  flatboat  across 

DiBiojio.      the  river,  the  overseer  engaged  the  steamboat  Red  River,  (then  chartered  by 

defendant  and  running  for  his  account,)  to  tow  the  flatboat  and  her  cargo  of 

coal  to  the  Fanny  plantation,  across  the  river,  in  the  teeth  of  the  gale  of  wind 

then  blowing. 

On  being  applied  to  for  this  purpose  by  Nt^rman^  the  overseer  of  Egafia^  the 
captain  of  the  steamboat  at  first  positively  refused,  on  account  of  the  great  risk 
of  sinking  the  flatboat;  but  was  finally  pursuadod  to  undertake  the  job,  by  a 
formal  guaranty  given  him  by  the  overseer  in  the  name  of  Egana^  the  owner 
of  the  plantation,  to  be  responsible  for  the  value  of  the  coal  boat  in  case  of  ac- 
cident, the  overseer  adding  his  individual  guaranty  to  the  same  effect  The 
result  was  what  had  been  anticipated  by  many  persons  who  have  given  their 
evidence,  and  feared  by  the  captain  of  the  steamboat  himself.  Notwithstand- 
ing every  precaution  used  in  approaching  the  flatboat  to  take  her  in  tow,  the 
contact  between  the  steamboat  and  the  flatboat^  in  the  violent  agitation  of  the 
elements  at  the  time,  was  fatal  to  the  latter,  which  was  stove  and  sunk  in  a 
very  few  minutes,  in  deep  water,  being  a  total  loss.  Plaintiflfe  claim  of  defen- 
dant in  this  action  the  value  of  the  coal,  for  what  is  termed  in  the  petition, 
^*  the  gross  imprudence  and  carelessness  of  the  commander  of  the  steamboat  in 
attempting  to  take  the  flatboat  and  tow  her  across  the  river."  The  answer  was 
a  general  denial. 

By  an  amended  answer,  the  defendant  specially  pleads : 

1.  That  he  is  not  personally  liable  for  the  acts  and  doing  of  Captain  LouaU 
UeVy  the  commander  of  the  steamboat  Red  River,  in  the  premises. 

2d.  That  if  liable  for  the  loss  of  the  flatboat  and  coal  in  question,  he  is  en- 
titled to  call  in  warranty  Juan  Y.  Egaha  and  Thoinas  H,  Norman^  upon  the 
special  warranty  given  by  the  latter  in  his  own  name  and  as  agent  of  the  for- 
mer, to  Captain  Louallier^  against  all  risk  and  responsibility  by  reason  of  the 
attempt  to  tow  the  flatboat 

Defendant  accordingly  calls  said  Egana  and  Korman  in  warranty  of  this 
demand,  and  prays  for  such  judgment  over  against  them,  as  may  be  rendered 
against  himself  in  favor  of  plaintiffs. 

Egana  pleads  the  general  issue ;  admits  that  Norvnan  was  his  overseer ;  but 
denies  that  he  had  authority  to  bind  him  in  the  manner  alleged  in  the  call  in 
warranty.  Lastly,  he  avers  that  the  steamboat  Red  River  was  engaged  by 
plaintiffs*  agent  to  tow  the  flatboat  to  the  landing  of  the  Fanny  plantation, 
where  the  coal  was  to  be  delivered,  and  consequently  the  loss  should  be  borne 
by  plaintiffs. 

Norman^a  representative  (he  having  died  in  the  mean  time)  pleads  an  excep- 
tion, which  it  is  unnecessary  to  notice,  and  the  general  issue. 

The  facts  of  the  case  we  assume  to  be  as  we  have  stated  them,  having  duly 
considered  the  conflict  which  certainly  exists  in  the  depositions  of  some  of  the 
witnesses,  with  the  view  thus  taken. 

That  conflict  principally  exists  in  relation  to  the  very  material  fact  of  the 
agency  of  BurJUId,  in  the  employment  of  the  steamboat  Red  River  to  tow  the 
flatboat  Three  witnesses,  Vollmany  Schexnaider  and  Duncan^  have  been  ex- 
amined for  Norman^  in  relation  to  the  conversation  which  took  place  between 
Burfield  and  Norman  when  the  former  came  to  the  Fanny  plantation  and  gave 
notice  of  the  arrival  of  the  coal.  The  testimony  of  these  witnesses  is  irrecon- 
cilable with  that  of  Burfield  in  some  respects.    But  Dunca^^  the  only  one  of 
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the  three  who  was  crosB-examined,  corroborates,  on  his  cross-examination,  the  Mickkt 
statement  of  BurfiM^  that  Norman  had  given  to  Burfield  a  paper  or  note  for  DkBujio. 
Captain  Louallier^  requesting  him  to  take  the  flatboat  in  tow.  And  what  cor- 
roborates still  further  the  testimony  of  Bvrfi^ld  is  the  fact,  stated  by  no  less 
than  six  witnesses,  to  wit,  the  captain,  mate,  two  clerks,  and  two  passengers  of 
the  steamboat  Red  River,  that  Norman  came  on  board  of  the  boat  and  engaged 
her  to  tow  the  flatboat,  by  solicitations  urged  against  the  objections  of  the  cap- 
tain, and  finally  successiul,  through  the  proffer  of  a  guaranty  against  responsi- 
bUity. 

The  circumstances  of  the  hiring  of  the  steamboat  are  abundantly  proved  by 
those  witnesses,  and  the  tacit  participation  or  assent  which  would  be  implied 
from  the  conveyance  by  Burfield  of  NormarC%  letter  to  Captain  LotLallier^  is 
wanting;  for  it  is  proved  that  letter  was  never  delivered. 

Two  questions  of  law  arise  in  the  case  in  relation  to  the  capacity  of  Loual- 
Her  to  bind  defendant,  and  of  Norman  to  bind  Egana,  in  relation  to  the  mat- 
ters involved  in  this  litigation. 

We  solve  both  those  questions  in  the  aflSrmative. 

It  is  admitted  by  the  pleadings,  that  the  steamboat  Red  River  was  chartered 
by  the  defendant  for  a  coasting  trade  in  the  parish  of  Plaquemines.  It  is  proved 
that  she  was  running  under  this  charter-party  for  account  of  defendant,  and 
that  the  captain  of  the  steamboat  was  employed  (that  is  to  say  paid)  by  him  at 
the  time  of  this  occurrence.  Two  witnesses,  captains  of  boats  in  the  same 
trade,  show  that  the  towing  from  one  side  of  the  river  to  the  other,  or  down 
the  river,  of  vessels  conveying  goods,  &c,  for  planters,  was  a  part  of  the  regu- 
lar bosiness  of  the  Red  River  as  a  coasting  packet  in  the  parish  of  Plaque- 


The  other  question  of  law,  namely,  the  capacity  of  Norman  to  bind  Egaiia 
in  the  premises,  is  equally  clear.  The  pleadings  admit  that  Norman  was  the 
overseer  of  Egaha^s  plantation.  It  is  in  proof  that  Norman  had  the  entire 
control  and  management  of  this  plantation.  Egxria^  the  owner,  was  never  seen 
there  by  witnesses  who  constantly  visited  it  for  years  on  business.  On  other 
occasions  similar  contracts  to  this  had  been  made  by  Norman  for  this  planta- 
tion. Besides,  it  is  plain  from  the  evidence,  that  Norman  was  acting  strictly 
in  the  line  of  his  employment,  in  making  a  contract  for  the  transportation  of 
this  coal  from  the  other  side  of  the  river.  It  is  proved  that  the  coal  was 
urgently  needed  for  the  use  of  the  plantation.  It  is  not  for  us  to  say  what 
injury  Norman  may  have  anticipated  to  the  crop  confided  to  his  care,  from  a 
delay  of  a  few  days  in  the  delivery  of  this  fuel.  This  consideration  might,  in 
his  eyes,  aeting  with  an  intelligent  view  of  the  interests  of  his  employer,  have 
been  well  worth  the  risk  of  the  value  of  the  flatboat  load  of  coal.  Norman 
was  Egana^s  agent  for  receiving  and  delivering  of  the  coal.  He  was  without 
authority  to  receive  it  any  other  place  than  at  the  plantation ;  and  in  fact,  his 
witnesses  swear  that  he  refused  to  accept  delivery  of  it  elsewhere.  But  it  is 
not  the  less  certain,  that  he  engaged  the  steamboat  to  fibilitate  its  delivery  at 
the  plantation,  and  that,  as  the  only  means  of  engaging  the  steamboat,  he 
pledged  the  guarantee  of  his  employer  Egana  against  any  reclamation  on  the 
part  of  the  owners  of  the  coal,  in  the  case  of  its  loss.  Under  the  circumstan- 
ces we  consider  Egana  bound  by  this  guarantee.  It  is  admitted,  as  well  as 
proved,  that  Norman  was  the  manager  of  Egana! %  plantation.  That  plantation 
was  cultivated  in  sugar  cane  and  Norman  was  then  engaged  in  taking  off  the 
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Macrt  crop.  The  supply  of  fuel  indispensable  for  that  purpose  was  an  essential  part 
DaBLiiia  of  his  administration.  The  Civil  Code,  Article  2969,  says :  "  Powers  granted 
to  persons  who  exercise  a  profession,  or  fulfil  certain  functions  of  doing  any 
business  in  the  ordinary  course  of  affairs  to  which  they  are  devoted,  need  not 
be  specified,  but  are  inferred  firom  the  functions  which  these  mandataries  exer- 
cise." 

It  does  not  appear  that  plaintiffs  were  bound  to  make  delivery  of  the  coal  at 
any  specified  time.  The  coal  boat  was  moored  in  perfect  safety,  when  plain- 
tiffs' agent,  Burfieldy  reported  himself  to  N'orman  ;  and  Burfield  was  disposed 
to  have  kept  his  boat  so  moored,  until  the  wind  should  have  lulled,  before  at- 
tempting to  make  the  delivery,  which  he  could  then  have  done  without  risk. 
As  we  have  seen,  the  agent  of  plaintiffs  in  no  manner  authorized  and  sanction- 
ed the  attempt  to  tow  the  flatboat  across  the  river.  Indeed  that  fact,  which  is 
disputed  in  argument,  clearly  results  from  the  demand  of  a  guarantee  by  Cap- 
tain Louallier  from  Norman.  Why  this  guarantee,  if  the  agent  of  the  owners 
of  the  flatboat  authorized  her  being  taken  in  tow  by  the  steamboat  ? 

We  are  of  opinion  that  plaintiffs  have  made  out  a  case  against  defendant,  as 
temporary  owner  of  the  steamboat  Red  River.  The  attempt  to  tow  the  flat- 
boat  was  an  act  confessedly  of  great  imprudence  and  unauthorized  by  plain- 
tiffs.    C.  C.  2295. 

We  are  likewise  of  opinion,  that  a  contract  of  guarantee  is  proved  against 
Mr.  Egana^  which  obliges  him  to  indemnify  defendant  for  the  consequences  of 
the  imprudent  act  which  was  the  cause  of  plaintiff*  action. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court,  in  favor  of  plaintiffs  against  defendant,  be  affirmed;  that  the  judgment 
dismissing  the  call  in  warranty  to  Juan  Y.  Be  Egana^  be  reversed ;  that  defen- 
dant, Gha/rles  DeBlant  have  judgment  against  said  Juan  Y,  De  Egana  ibr  the 
sum  of  $2,579,  and  costs  of  the  District  Court;  and  that  the  costs  of  appeal 
be  paid,  one-half  by  defendant,  and  one-half  by  the  warrantor,  Eganu. 

YooRHiES,  J.,  dissenting.  The  plaintiffs  seek  to  make  the  defendant  liable 
for  the  loss  of  a  flatboat  load  of  coal,  which  was  sunk  by  the  steamboat  Red 
River  on  the  24th  of  December,  1853.  It  is  alleged  in  their  petition,  that  this 
coal  was  sent  down  by  them  to  be  delivered,  a  part  at  the  Fanny  plantation  and 
the  remainder  at  other  plantations  ;  that  on  arriving  in  the  neighborhood  of 
the  Fanny  plantation,  the  flatboat  was  compelled,  by  a  strong  wind  then  pre- 
vailing, to  stop  on  the  opposite  shore ;  that  the  steamer  Red  River  came  to- 
wards the  flatboat  on  the  24th  of  December,  1853,  whilst  the  same  wind  con- 
tinued to  prevail,  with  the  alleged  intention  of  towing  the  same  across  the  river 
to  the  Fanny  plantation ;  and  in  doing  so,  came  in  collision  with  and  instantly 
sunk  the  flatboat ;  that  under  the  circumstances  it  was  dangerous  and  hazardous 
for  the  steamer  to  approach  the  flatboat,  and  that,  in  attempting  to  take  and 
tow  her  across  the  river,  the  captain  acted  with  gross  imprudence  and  careless- 
ness, and  was  warned  of  the  danger  of  approaching  the  flatboat,  as  he  would 
inevitably  sink  her. 

The  defendant,  after  pleading  the  general  issue,  avers,  among  other  things, 
that  when  the  steamer  Red  River  stopped  to  land  some  freight  at  the  Fanny 
plantation,  on  the  24th  of  December,  1853,  Thomas  H.  Sorman,  the  overseer 
and  special  agent  of  Juan  Y.  De  Egana^  in  the  exercise  of  his  agency,  told  the 
captain  that  there  was  a  coal  boat  on  the  other  side  of  the  river  which  he  ur- 
gently required,  as  it  contained  coal  for  the  use  of  the  plantation,  representing 
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thftt  he  would  hold  the  steamer  harmless  in  case  of  any  accident ;  that  this  re-       Maokkt 
quest  was  the  result  of  an  understanding  between  Karman  and  the  plaintiffs*       DbBlaho. 
agent,  who  had  charge  of  the  flatboat     He  also  avers,  that  if  he  should  be 
considered  liable  under  the  circumstances,  that  then  Egana  and  Norman  are 
bound  to  him  in  warranty,  and  therefore  prays  that  they  be  accordingly  cited. 

The  testimony  of  BurfieM,  the  plaintiffs'  agent,  shows  that  he  was  compelled 
by  the  force  of  the  wind  to  land  the  flatboat  opposite  to  the  Fanny  plantation 
on  the  ni^t  of  the  28d  of  December ;  that  in  the  morning  at  sun-rise  he  crossed 
over  to  the  Fanny  plantation,  where  he  remained  about  an  hour.  The  wind 
was  then  blowing  lightly,  but  greatly  increased  until  1  o'clock  p.  m.  Mr.  Nor- 
man told  him  that  he  would  get  the  flatboat  towed  across,  and  directed  him  to 
go  to  Mr.  Duncan^  the  carpenter,  and  get  an  order  from  him  upon  the  steam- 
boat Red  River,  authorizing  him  to  tow  the  flatboat  orer^  which  he  did ;  and 
with  this  order  in  his  pocket,  he  went  back  to  his  flatboat,  where  he  remained 
mitil  she  was  sunk.  They  also  gave  him  a  flag  to  hail  the  steamer,  hut  did  not 
tue  it  because  the  toind  was  too  high. 

Theodore  Dietz  testifies,  that  at  the  time  the  steamboat  was  approaching,  he 
saw  the  men  on  the  flatboat  preparing  for  receiving  the  steamer ;  they  were 
hauling  ropes. 

Taking  the  testimony  of  these  witnesses  in  connection  with  all  the  other  cir- 
cumstances, it  would  be  unreasonable  to  come  to  any  other  conclusion  than 
that  suggested  by  the  defendant's  answer,  that  the  request  of  Norman  was  the 
result  of  an  understanding  between  him  and  the  pkintifis'  agent  If  such  had 
not  been  the  case,  why  did  Burfleld  take  the  order  and  flag  from  the  planta- 
tion ?  On  approaching  the  flatboat,  why  the  preparation  for  receiving  the 
steamer  by  hauling  ropes,  &c  ?  There  is  not  a  title  of  evidence  which  shows 
that  Burfleld  ever  made  any  resistance  or  objection  to  the  act  On  the  contra- 
ry, it  is  evident  that  he  stood  on  the  flatboat  awaiting  the  steamer  to  tow  her 
across  the  river  to  the  Fanny  plantation,  according  to  his  understanding  with 
Norman.  Hence,  as  the  act  was  done  with  the  permission  of  the  plaintiffs* 
agent,  it  is  clear  that  the  defendant  cannot  be  considered  as  a  trespasser. 

But  it  is  insisted  by  the  plaintifife  that  the  defendant  is  liable,  because  the 
loss  was  occasioned  by  the  gross  imprudence  and  carelessness  of  the  captain. 

The  evidence  shows  conclusively,  that  the  captain  declined  at  first  to  accept 
the  proposition  of  Norman  on  account  of  the  peril,  but  afterwards  assented  on 
the  grounds  stated  in  the  defendant's  answer.  It  is  clear,  according  to  the 
maxim  ''^volenti  mm  fit  injuria,^^  that  the  defendant  cannot  be  held  liable  to 
the  plaintiffs  for  the  loss  of  their  boat  load  of  coal. 

In  regard  to  the  question  as  to  the  liability  of  Egana  to  the  plaintiffs^  it  is 
clearly  a  matter  which  cannot  be  considered  under  the  pleadings.  A  judg- 
ment in  favor  of  the  defendant  in  the  present  suit,  must  necessarily  operate  as 
a  discharge  to  him  on  the  claim  in  warranty. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  court  below  ought  to 
be  reversed  and  given  in  iavor  of  the  defendant 
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^  *^/  State  v.  John  Rohfrischt  and  Mrs.  John  Rohfbischt,  alias   Catha- 

12    3821  ^ 

RINE   DOBLER. 

Where  testimony  had  been  glren  without  ol||ectlon,  u  ■hown  bj  the  liBl  of  tzeeptioDf,  and  It*  ex- 
olnslon  had,  therefore,  become  impoeaible,  the  Jurj  being  already  In  poeaewion  of  H—MM  :  Hiat 
a  motion  to  exclude  inch  testimony  was  unmeaning  and  was  properly  oTermled. 

In  providing  against  the  crime  of  arson,  the  statute  makes  no  distinction  in  reference  to  the  owner- 
ship of  the  house,  whether  belonging  to  the  accused  or  to  a  third  person. 

The  Judge  a  quo  did  not  err  In  admitting  erldenoe  that  anotlier  and  dllbrtnt  firlnf  of  the  premiaes 
had  taken  iriace  three  or  four  weeks  preriously  to  the  Uring  charged  in  the  Indictment,  and  nnder 
circumstances  tending  to  throw  suspicion  on  the  defendants  of  the  same  crime  they  are  now 
charged  with,  and  of  which  testimony  had  already  been  offered  to  the  Jury. 

It  Is  competent  for  the  State  to  prore  by  a  witness  that  the  defiindant  had  oflbred  saeh  wltneat  » 
bribe  to  swear  fislsely  that  certain  other  witnesses,  who  had  testified  on  the  part  of  the  State,  had 
threatened  to  bum  defendants*  house  the  day  before  the  fire  testified  to  by  them.  It  is  not  a  suf- 
ficient ot^ection  to  such  erldence,  that  the  defendant  had  not  introduced  any  testimony.  The  eri- 
denoe  ohjected  to  did  not  purport  to  rebut  or  discredit  any  eridenoe  which  It  was  aatielpatad  tha 
accused  were  about  to  offer. 

A  Terdiot  in  a  oftpltal  case  of  "  guilty  without  capital  punishment,"  is  Justified  by  the  SSth  section  of 
the  Act  of  1866,  relative  to  criminal  proceedings. 

The  endorsement  of  the  name  of  the  offence  on  the  Indictment,  Is  no  part  of  the  finding  of  the  Orand 
Jury. 

The  ruling  of  the  late  Court  of  Errors  and  Appeals,  that  the  Una  felony  is  qbIwowb  to  tha  lam  of 
J«ouislana,  was  an  unadvised  cUotumt  and  is  not  concurred  in  by  this  court. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Rob&rtwm^  J. 
E.  W,  Moue,  Attorney  General,  for  the  State,   E,  Abell  and  Q,  Schmidt^ 
for  defendants  and  appellants. 

Buchanan,  J.  The  defendants  were  indicted  and  convicted  under  the  46th 
section  of  the  Act  of  1865,  (Session  Acts,  p.  187,)  Mr^,  Ro\frucht  of  "felon- 
iously, wilfully  and  maliciously  '*  setting  Are  to  a  mansion-house,  and  John  Roh- 
friacht  of  counselling,  procuring  and  conunanding  the  said  Mrs,  Ro)^ri$eht 
"  the  said  felony  in  manner  and  form  aforesaid  to  commit'' 

The  case  comes  up  upon  six  bills  of  exceptions  and  a  motion  in  arrest  of 
judgment 

The  first  bill  of  exceptions  states  that  a  witness  testified  he  was  derk  of  an 
insurance  company  in  which  John  RohfrUcht^  the  accused,  insured  the  coffee- 
house No.  8  Poydras  street,  called  the  Live-Oak  Coffee-house,  and  that  said 
contract  was  in  writing.  Whereupon  defendants,  through  their  counsel,  moved 
the  court  to  exclude  this  testimony  from  the  Jury  tlien  and  there  sworn  and 
empannelled  to  try  the  cause ;  which  motion  was  overruled. 

This  motion  was  unmeaning.  The  bill  shows  that  the  testimony  had  already 
been  given  without  objection,  and  its  exclusion  had  therefore  become  impos- 
sible, the  Jury  being  already  in  possession  of  it 

The  second  exception  is  to  the  refusal  of  the  Judge  to  charge  the  Jwrj  "  if 
they  believed,  from  the  testimony,  the  house  burnt  was  the  house  of  the  de- 
fendant John  Rohfrischt,  or  that  of  his  wife,  the  accused  could  not  be  convict- 
ed of  the  offence  charged.'' 

The  Judge  properly  refused  to  give  this  charge.  The  statute  under  which 
the  defendants  were  prosecuted  makes  no  such  distinction  as  is  here  presented. 
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The  third  bill  of  exceptions,  as  it  appears  in  the  transcript,  is  unintelligible.         Brm 

The  fourth  bill  is  to  the  admission  of  evidence  that  another  and  different  RoBruacBT. 
firing  of  the  premises  of  defendants  had  taken  place  three  or  four  weeks  pre- 
Tiously  to  the  firing  charged  in  the  indictment,  and  under  ^*  circumstances 
tending  to  throw  suspicion  on  defendants  of  haying  committed  the  same  crime 
for  which  they  were  here  and  at  this  time  indicted  and  charged,  and  of  which 
testimony  had  already  been  offered  to  the  Jury."  The  ruling  of  the  court  was 
correct,  upon  the  authority  of  Stats  v.  Patea^  8d  An.  612. 

The  fifth  bill  of  exceptions  is  to  the  admission  of  a  witness  to  prove  that  he, 
the  witness,  had  been  offered  by  the  defendant  John  RohfrUeht  a  bribe  to  false- 
ly swear  that  certain  other  witnesses  of  the  State,  who  had  testified  on  the 
trial,  had  threatened  to  bum  the  house  of  defendant  the  day  before  the  fire 
testified  to  by  them ;  to  which  the  defendants  objected,  ^*  because  they  had  as 
yet  introduced  no  testimony." 

No  authority  has  been  quoted  in  support  of  this  objection,  and  no  good  reason 
is  perceived  why  the  State  might  not  prove  this  fact  as  a  part  of  its  case,  before 
the  accused  offered  their  testimony.  The  evidence  objected  to  did  not  purport 
to  discredit  or  rebut  any  evidence  which  it  was  anticipated  the  accused  were 
about  to  offer. 

The  sixth  bill  of  exceptions  is  imperfect  and  unintelligible  in  the  transcript 

Defendants  moved  to  arrest  the  judgment  on  the  ground  that  the  verdict 
**  guilty  without  capital  punishment,"  is  equivalent  to  a  verdict  of  not  guilty 
of  the  offence  charged  in  the  indictment,  because  the  statute  in  such  case  made 
and  provided,  declares  that  any  person  who  shall  be  convicted  of  such  offence 
shall  suffer  death. 

The  law  is  as  stated.  But  the  verdict  is  justified  by  the  26th  section  of  the 
Act  of  1866,  relative  to  criminal  proceedings  (page  164  Session  Acts). 

Various  other  objections  have  been  made  in  argument  by  the  counsel  of  the     , 
accused  to  the  regularity  and  legality  of  the  proceedings  in  the  nature  of  as* 
signments  of  error,  which  we  next  proceed  to  notice. 

The  indictment  is  endorsed  "  Arson  " — ^*  A  true  bill,"  and  it  is  said  that  it 
results  from  such  endorsement  that  the  common  law  definition  of  *^  arson " 
must  govern  this  case.  The  endorsement  of  the  name  of  the  offence  of  which 
the  prisoner  is  charged  on  the  back  of  the  indictment,  is  no  part  of  the  finding 
of  the  Grand  Jury.     1  M.  R.  221 ;  2  An.  924 ;  8  An.  164. 

The  averments  of  the  indictment  **  before  the  committing  of  the  said/tf2on^," 
and  "  did  counsel,  Ac,  the  said  felony  "  are  objected  to ;  it  being  argued  for 
defendants,  on  the  authority  of  Charlofs  case,  in  8th  Robinson,  that  the  term 
felony  is  unknown  to  the  laws  of  Louisiana.  Although  the  late  Court  of  Er- 
rors and  Appeals  did  hold  that  language  in  the  case  quoted,  yet  it  was  an  un- 
advised dictum.  The  term  fflony  occurs  in  many  of  our  statutes,  antecedent 
to  that  opinion.  It  is  only  necessary  to  cite  the  territorial  statute  of  crimes 
and  misdemeanors  of  1806  and  the  supplementary  statute  of  1818.  (BuUard 
4b  Gurry,  246,  260,  261.)  See  also  the  Acts  of  1866,  p.  172,  section  2,  which 
prescribes  the  use  of  the  word  **  feloniously  "  in  an  indictment  for  the  offence 
therein  spoken  o£ 

It  is  also  objected  in  argument,  that  it  appears  firom  the  &ce  of  the  indict' 
ment,  that  the  defendant,  Mrs.  John  Bohfriteht^  alias  Catharine  Dobler^  com- 
mitted the  offence  by  order  of  her  husband.  Without  going  any  further  into 
the  tfgtmieiit  on  this  head,  it  suflBces  to  say  that  the  indictment  does  not  charge 
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0TAn         or  allege  that  the  two  defendants  are  husband  and  wife.    The  designation  of 
RoBFBiacHT.     the  female  defendant  as  Mrs.  John  Rohfrischt  does  not  amount  to  such  an 
averment,  even  if  it  stood  by  itself     But  it  is  coupled  with  an  alias. 
Judgment  affirmed,  with  costs. 


Succession  of  Thorame — Opposition  of  Mtlne  Asylum,  appellant. 

Id  interpreting  a  will,  the  intention  of  the  testator  most  be  ascertained  as  far  as  practicable,  and 
regard  will  be  had  to  all  the  facts  and  cirdunstances  nnder  which  the  will  was  made. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
J,  A  E,  Bermudezy  for  Mylne  Asylum,  appellant     M.  Griffon,  for  the 
executors.    J.  d  A.  Pilot  and  A,  Roberts,  for  St  Mary's  Catholic  Orphan 
Asylum. 

Buchanan,  J.  Jean  Pierre  Thorame,  by  his  will  made  in  Paris,  and  duly 
admitted  to  probate  and  execution  in  New  Orleans,  devised  and  bequeathed 
one-third  of  the  net  total  of  his  estate  to  the  asylum  for  male  orphans  estab- 
lished in  the  Third  District  of  the  city  of  New  Orleans. 

There  are  two  charitqible  corporations  answering  the  description  of  this  clause 
of  the  will  of  Thorame,  both  being  located  or  established  within  the  corporate 
limits  of  the  Third  District  of  New  Orleans.  Each  of  these  institutions  claims, 
to  the  exclusion  of  the  other,  to  have  the  benefit  of  this  legacy. 

The  corporate  appellation  of  one  of  these  claimants  is  *^  The  Mylne  Asylum 
for  Destitute  Orphan  Boys." 

That  of  the  other  is  ''  The  St  Mary's  Catholic  Orphan  Boys  Asylum." 

In  interpreting  this  will,  our  first  duty  is  to  ascertain,  as  fiu*  as  practicable, 
the  intention  of  the  testator.     C.  C.  1705. 

And  in  th^  outset  of  this  investigation  we  are  satisfied  that  the  intention  of 
Thorame  was  to  make  oiie  orphan  asylum,  and  no  more,  the  object  of  his  boun- 
ty ;  the  singular  number  of  the  substantives  ** hospice"  and  "asyle"  being 
the  grammatical  form  of  an  olographic  will,  whose  every  sentence  bespeaks  its 
author  to  have  been  a  man  of  education  and  of  high  intelligence.  The  clause 
of  the  will  which  is  the  subject  of  consideration,  is,  indeed,  a  model  of  diction 
as  well  as  of  sentiment ;  a  noble  thought  finely  expressed.   It  reads  as  follows : 

"  Je  donne  et  legue  le  tiers  du  total  net  de  ma  succession  4  T hospice  ou  asyle 
des  orphelins  dont  Tinstitution  est  6tablie  dans  le  Troisi^me  District  de  la 
Nouvelle-Orl^ans,  en  t^moignage  de  ma  reconnaissance  pour  la  terre  hospita- 
lidre  qui,  aprds  Tannee  1815,  dont  les  ev^nements  politiques  d'Europe  avaient 
bris6  une  carridre  pleine  d'e6p6rances,  est  venue  Woffrir  les  moyens  d'en  creer 
une  nouvelle  et  d^acqu6rir  honorablement  les  biens  que  je  laisse  apr^s  moi." 

It  is  apparent  that  the  testator  had  a  particular  asylum  in  view.  The  Dis- 
trict Judge  concluded  from  the  evidence  that  the  contemplated  object  of  the 
testator's  charity  was  the  St  Mary^s  Catholic  Orphan  Boys'  Asylum,  and  we 
think  the  balance  of  probabilities  preponderates  strongly  in  fevor  of  that  inter- 
pretation. 

The  testator  was  a  resident  of  New  Orleans  from  the  year  lftl7  to  the  year 
1835  or  1836.  Having  amassed  a  competency  by  the  industrious  exercise  of 
an  honorable  profession,  he  left  this  city  in  1835  or  1836,  and  spent  the  remain- 
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der  of  his  days  in  Paris,  where  he  died  on  the  7th  June,  1856.     But,  although    Bpoomw  or 
Mr,  Thorame  was  thus  absent  in  person,  yet  his  relations  with  this  country  o*^***- 

and  with  the  city  of  New  Orleans  were  intimate  and  continuous  to  the  end  of 
his  existence. 

He  describes  himself  in  his  will  as  a  naturalized  citizen  of  the  United  States, 
and  makes  particular  mention  of  the  day  of  his  naturalization  and  of  the  court 
in  which  he  was  naturalized.  His  fortune  remained,  to  the  day  of  his  death, 
inirested  in  real  estate,  bank  stock  and  mortgages  in  the  city  of  New  Orleans, 
administered  by  agents  with  whom  we  must  presume  he  was  in  constant  cor- 
respondence, and  besides  whom  we  find  mentioned  in  the  will  and  in  the  testi- 
mony on  trial  the  names  of  many  respectable  citizens  of  New  Orleans,  with 
whom  the  testator  was  on  terms  of  intimacy. 

It  is  thus  perceived  that  Mr,  Thorame  had  abundant  opportunities  of  being 
well  informed  in  relation  to  the  charitable  institutions  existing  in  the  Third 
District  of  the  city  of  New  Orleans  at  the  time  of  making  his  will,  which  was 
the  15th  October,  1854,  nearly  two  years  previous  to  his  death 

We  are  next  to  enquire  to  which  of  the  two  institutions  which  claim  to  be  the 
object  of  this  charity,  it  is  most  likely,  from  the  evidence,  that  Mr.  Thorame^i 
attention  should  have  been  directed,  either  by  personal  observation  during  his 
sojoatn  in  New  Orleans,  or  by  his  correspondents,  after  his  departure  ? 

The  Mylne  Asylum  for  Destitute  Orphan  Boys  certainly  came  into  existence 
after  ThorameU  departure  from  Louisiana.  It  was  founded  by  the  last  will  of 
Alexander  Mylne^  whose  succession  was  opened  in  October,  1838,  and  was  in- 
corporated by  Act  of  the  Legislature  of  February,  1889.  This  asylum  is  proved 
to  have  been  first  opened  in  June,  1839.  It  was  discontinued  a  short  time 
afterwards,  and  remained  closed  until  the  15th  August,  1854,  when  it  was  re- 
opened, and  firom  that  time  to  the  present^  it  has  supported  About  thirty  orphans 
at  a  time.  This  asylum  was  richly  endowed  by  the  will  of  its  founder,  and  is 
now  in  the  possession  of  property  estimated  at  $24,000. 

The  St  Mary^s  Catholic  Male  Orphan  Asylum  was  incorporated  by  the  Legis- 
lature of  this  State  in  March,  1836,  under  a  different  name,  and  may  therefore 
have  been  in  existence  previous  to  Tharame^s  departure  fi>om  Louisiana.  It 
fras  founded  by  an  association  of  charitable  persons,  has  been  in  active  opera- 
tion from  the  date  of  its  incorporation,  without  intermission,  and  has  always 
depended  solely  upon  contributions  of  its  corporators  and  upon  collections 
made  for  its  benefit  at  religous  ceremonies  and  elsewhere.  It  has  also  received 
assistance  from  the  city,  and  is  the  institution  to  which  the  Mayor,  as  dispenser 
of  the  municipal  charity,  has  been  in  the  habit  for  many  years  of  sending  des- 
titute male  orphans  for  shelter  and  sustenance.  With  means  thus  derived  en- 
tirely from  voluntary  contributions,  and  under  the  superintendence  of  an  aged 
and  respectable  citizen,  Mr.  Anthony  Easeh,  who  has  for  many  years  devoted 
himself  to  this  work,  this  institution  shelters  and  supports  upwards  of  two 
hundred  male  orphans  of  all  ages,  from  the  earliest  infancy  to  fourteen  years. 

Established  at  first  on  the  Bayou  St  John,  within  the  Second  District  of  this 
dty,  the  St  Mary*s  Catholic  Boys^  Asylum  was  removed  in  April,  1840,  to  the 
Third  District,  where  it  has  ever  since  remained. 

With  these  lacts  before  us,  we  cannot  doubt  that  the  St  Mary*s  Asylum  was 

that  which  was  intended  by  the  testator.     In  point  of  fact,  the  Mylne  Asylum 

had  no  actual  existence  for  the  purposes  of  its  foundation  until  within  precisely 

two  months  of  the  period  when  Thorame  penned  his  will  on  the  other  side  of 
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8uocB88io»  Of    the  Atlantic ;  and  the  insignificant  scale  of  its  operations,  compiu'ed  with  those 


Thokau. 


of  its  rival,  at  the  end  of  the  two  years  of  its  existence,  (when  the  witnesses 
testified  in  this  cause,)  renders  it  more  than  improbable  that  it  could  have  ac- 
quired a  notoriety,  at  the  end  of  the  two  months,  which  would  have  procured 
for  it  from  Mr.  Thorame  the  title  of  th4i  asylum  for  male  orphans  established 
in  the  Third  District 
Judgment  affirmed,  with  costs. 


I  12    88S| 
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State  v,  Adah  Scott  and  Theresa  Shelser. 

Where,  %i  request  of  prisoners^  counsel,  the  Judge  charged  the  Jury  that  they  were  the  Judges  of  the 
law  as  well  as  of  the  facts,  that  this  was  the  law  of  the  case  and  of  the  State,  as  decided  by  the 
Supreme  Gourt,  but  added,  that  in  his  opinion,  it  was  "  bad  law" — Held  :  That  the  accused  was 
not  pr^udiced  by  the  Judge's  expressing  his  personal  opinion  against  the  law. 

His  telling  the  Jury  that  thit  tocw  the  law  of  the  case  b(ifi>re  ihem^  was  equivalent  to  telling  them  that 
his  private  opinion,  in  regard  to  the  correctness  or  policy  of  the  law,  should  not  weigh  with  them, 
but  they  must  take  the  law  as  expounded  by  the  Supreme  Court. 

But  the  charge  as  given,  without  qualification,  conceded  too  much  to  the  prisoner,  and  did  not  re- 
present accurately  the  ruling  heretofore  made  by  this  tribunal  upon  the  point  in  question.  The 
Jury  are  fu>(  Judges  of  the  law  and  facts  in  the  same  sense.  They  are  exclusively  Judges  of  the 
facte ;  but  of  the  law  only  subordinately.  They  may  find  a  general  verdict  of  guilty  or  not  guOtj, 
and  on  so  doing  must  pass  upon  the  law  as  well  as  the  fact.  But,  while  they  are  under  no  com- 
pultion  to  taice  the  instructions  of  the  court  as  law,  they  are  expected  to  apply  the  law  as  ex- 
pounded by  the  court  to  the  facts  which  they  may  And . 

The  omission  of  the  Judge  to  charge  some  matter  which  may  occur  to  the  counsel  as  favorable  to 
the  prisoner,  but  which  the  Judge  was  not  asked  to  give  in  chaive  to  the  Jury  cannot  be  regarded 
as  error. 

The  Supreme  court  can  only  act  in  criminal  cases  upon  matters  which  appear  by  bills  of  exceptions 
or  assignmente  of  error. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  RoherUon^  J. 
E.  W.  MoUe,  Attorney  General,  for  the  State.     A.  P.  Field,  R  Hunt 
and  R.  H.  Browne^  for  the  accused 

Spoffokd,  J.  The  prisoner  Scott^  convicted  of  murder,  and  sentenced  to  the 
penitentiary  for  life,  has  appealed  to  this  court 

His  counsel  asked  the  judge  who  precided  at  the  trial  to  charge  the  jury, 
'^  that  they  were  judges  of  the  law  as  well  as  of  the  facts,"  when  the  Judge  re- 
marked, "I  will  charge  you,  gentlemen  of  the  jury,  that  that  is  the  law  of  this 
case,  that  it  is  the  law  of  the  State  of  Louisiana,  as  decided  by  the  Supreme 
court ;  though,  in  my  opinion,  it  is  bad  law.'*  To  this  a  bill  of  exceptions  was 
taken,  and  it  is  now  contended  that  the  verdict  should  be  avoided  on  account 
of  the  remark  of  the  Judge,  that  the  law,  as  he  understood  it  to  have  been  de- 
cided by  this  court,  was  **  bad  law." 

We  do  not  think  so.  Assuming,  what  is  not  strictly  correct,  that  this  court 
has  ever  said  that  it  would  be  right  to  tell  a  jury  **  that  they  are  judges  of  the 
law  as  well  as  of  the  fact  in  a  criminal  case,"  without  adding  any  explanation 
as  to  the  relative  provinces  of  the  court  and  jury,  we  cannot  perceive  that 
the  prisoner  was  prejudiced  by  the  District  Judge's  expression  of  his  personal 
opinion  that,  this  law  was  '*  bad  law,"  for  he  at  the  same  time  told  the  jury- 
that  whether  good  or  bad,  it  was  the  law  of  the  ease  b^ore  them^  which  was  as 
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much  as  to  tell  them  that  his  persoual  opinion  of  the  correctness  or  policy  of  8tatm 
the  law  should  not  weigh  with  them,  but  they  must  take  the  law  as  expounded  Soott. 
by  this  court 

But,  we  think  the  learned  Judge  misapprehended  the  opinion  of  this  court, 
and,  by  the  unqualified  charge  he  gaye,  conceded  more  to  the  prisoner's  counsel 
than  was  necessary. 

We  have  said  that,  "in  criminal,  as-in  civil  cases,  the  jury  are  judges  of  the 
law  as  well  as  of  the  facts ;  but  not  in  precisely  the  same  sense."  They  are 
the  exclusive  judges  of  the  facts ;  they  are,  subordinately,  judges  of  the  law, 
because  a  general  verdict  of  "  guilty"  or  **  not  guilty,"  requires  a  decision  upon 
both  law  and  fact  But  it  would  be  absurd  to  require  the  Judge  to  instruct 
the  jury  in  the  law  governing  the  case,  and  then  say  they  may  pay  no  heed  to 
it,  if  it  suits  their  caprice  to  overrule  it ;  it  would  be  absurd  to  allow  the 
prisoner  to  except  to  the  charge  of  the  Judge  and  ask  this  court  to  reverse  a 
verdict  of  guilty  merely  because  the  Judge  erred  in  his  charge.  If,  under  the 
theory  of  our  law,  a  charge  by  the  court  was  nothing  more  than  an  argument 
of  counsel,  to  be  heeded  or  not  by  the  jury  as  it  happened  to  strike  their  judg- 
ment The  jury  should  listen  attentively  and  respectfully  to  the  law,  as  ex- 
pounded by  the  court,  because  they  are  expected  to  apply  the  law,  as  thus 
a^xmnd^dy  to  the  fiicts  which  they  may  find.  They  are  not  under  a  compul- 
sion to  take  the  instructions  of  the  court  as  law ;  but  they  are  expected  to  do 
so,  and  it  must  be  an  extraordinary  case  indeed  where  they  would  be  justified 
in  disregarding  the  instructions  of  the  Judge,  who  sits  indifferent  between  the 
State  and  the  prisoner,  the  authorized  expounder  of  the  law.  If  the  jury  as- 
sume to  interpret  the  law  in  opposition  to  the  charge  of  the  Judge,  there  is  no 
remedy  even  if  justice  be  outraged  thereby ;  if  they  heed  the  instructions,  and 
the  instructions  are  right,  justice  is  done ;  if  they  are  wrong  and  prejudicial  to 
the  prisoner,  he  has  his  remedy  by  a  bill  of  exceptions  and  an  appeal.  See 
State  V.  Ballerio,  11  An.  81 ;  State  v.  Scott,  11  An.  429 ;  Tresca  v.  Maddox, 
11  An.  206 ;  Bostmck  v.  Gasquet,  10  Rob.  81.  We  think  some  such  explana- 
tion as  this  should  be  added  when  a  court  instructs  the  jury  that  they  are 
judges  of  the  law  and  the  fact 

The  prisoner  excepted  that  the  Judge  in  his  charge  (which  comes  up  in 
writing),  intimated  his  opinion  that  the  accused  was  guilty  of  murder,  and  sub- 
stantially urged  a  conviction.  We  are  unable  to  gather  these  inferences  fi-om 
a  careful  perusal  of  the  charge.  The  remarks  are  all  of  a  general  character, 
and  are  not  objected  to  as  being  incorrect  in  any  detail.  If  there  were  other 
remarks  pertinent  to  the  case  and  favorable  to  the  prisoner  which  might  have 
been  made,  the  counsel  of  the  prisoner  had  a  right  to  suggest  them  to  the  court 
and  ask  the  court  to  give  them  to  the  jury.  The  Attorney  General  is  correct 
in  asserting,  that  "the  omission  to  charge  some  matter  in  the  mind  of  the 
prisoner's  counsel  that  might  have  been  useful  to  the  prisoner,  cannot  be  re- 
garded as  error,  for  the  court  can  have  no  knowledge  of  the  unexpressed  views 
of  counsel" 

We  are  without  jurisdiction  to  reverse  the  action  of  the  Judge  upon  the  mo- 
tion for  a  new  trial,  or  to  avoid  the  verdict,  upon  other  grounds  than  those 
which  appear  by  bills  of  exceptions  or  assignments  of  error.  No  bill  of  ex- 
ceptions was  taken  to  the  objectionable  remark  of  the  Judge,  made  before  the 
trial  was  concluded,  and  we  cannot  notice  it 

The  judgment  is,  therefore,  affirmed,  with  costs. 
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Br^n  Merrick,  C.  J.,  dissenting.     I  am  inclined  to  think  the  charge  given  was 

Soon.         equiralent  to  an  intimation  to  the  jury  that  the  decision  of  the  Supreme  Court 

was  not  law,  in  the  opinion  of  the  Judge  of  the  lower  court 

For  the  reason  stated  in  my  opinion  in  the  Ballerio  case,  I  think  the  jury 

ought  to  have  been  informed  that  they  were  judges  of  the  law  and  the  fact, 

without  the  qualification  annexed  by  the  Judge 


New  Orleans,  Jackson  and  Great  Northern  Railroad  Company  v. 

Thomas  B.  Lea. 

The  certificate  of  the  secretary  of  ao  incorporated  eeiD|>aii7,  bearing'  its  soal,  aflbrds  pHma  fadkt 
OTldenee  of  the  facts  therein  stated.  The  court  is  bound  to  presume,  from  such  certificate,  that 
legal  notice  was  given  to  the  stockholders  of  the  companj  of  a  meeting  of  which  thej  were  entitled 
to  be  notified.  A  special  tax  was  Imposed  in  aid  of  the  corporation,  the  holders  of  the  tax  receipt* 
to  become  stockholders  in  the  company  for  the  amount  thereof.  BML:  That  the  payment  of  the 
tax  does  not  release  the  stockholders  f^om  the  obligations  contracted  by  them  under  the  charter. 
Instalments  of  the  subscription  of  the  stockholders,  fixed  and  required  to  be  paid  in  by  resolution* 
of  the  Board  of  Directors,  cannot  be  regarded  as-  open  accounts,  and  prescribed  against  as  such. 

Such  instalments  may  be  considered  at  least  as  equal  to  «ooowi*sto<Mt. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynoldt,  J. 
George  W.  Christy,  for  plaintiffs.     W.  J.  Vason^  for  defendeuit  and  ap- 
pellant 

YooKHiES,  J.  This  suit  is  brought  to  recoyer  from  the  defendant  the  sum  of 
$1000,  amount  of  his  subscription  to  forty  shares  of  the  capital  stock  of  the 
New  Orleans,  Jackson  and  Great  Northern  Railroad  Company. 

The  action  is  resisted  by  the  defendant  on  several  grounds,  one  of  which  i» 
that  the  plaintiff^  although  bearing  the  same  name,  is  not  the  same  company 
to  whose  capital  stock  he  subscribed,  but  a  company  since  created  by  a  Legis* 
lative  Act  entitled  **  An  Act  to  incorporate  the  New  Orleans,  Jackson  and  Great 
Northern  Kailroad  Company,"  into  which  the  former  was  merged,  andthetermft^ 
conditions  and  stipulations  of  its  charter  materially  altered,  by  extending  it 
from  a  limited  to  a  perpetual  corporation,  increasing  its  capital  stodc  from  threes 
to  eight  millions  of  dollars,  and  removing  all  restrictions  upon  the  powers  of 
the  President  and  Directors,  so  as  to  lead  to  other  changes  as  to  the  manner  of 
subscribing  to  and  paying  for  the  the-  stock  and  constituting  the  Board  of  Di- 
rectors, &C. 

The  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company  was  in- 
corporated under  the  legislative  Act,  entitled  *'An  Act  for  the  organization  of 
corporations  for  works  of  public  improvement  and  utility,"  approved  March 
11th,  1852.  Under  the  5th  section  of  that  Act,  the  stockholders  of  any  cor- 
poration, at  a  general  meeting  convened  for  that  purpose,  are  authorized  to 
make  any  modification,  addition,  or  change  in  their  act  of  incorporation,  with 
the  assent  of  those  representing  three-fourths  of  the  stock  at  such  meeting.  As 
that  section  must  be  considered  as  constituting  a  part  of  the  charter  of  the 
company  to  which  the  defendant  is  a  party,  it  is,  therefore,  binding  upon  him ; 
moreover,  the  9th  section  of  the  charter  itself  provides,  ^'  that  a](  meetings  of 
stockholders  called  for  the  purpose  of  increasing  or  diminishing  the  capital 
stock  of  the  company,  or  for  any  of  the  purposes  emimArated  in  the  6th  Mction 
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of  the  Act  of  the  12th  of  March,  1852,  shall  be  composed  of  persons  holding  in  Jaceiox  r.  r. 
their  own  right,  or  as  agents  for  others,  at  least  three-fourths  of  the  stock  of  the  Ima. 

company,  in  order  to  take  valid  and  binding  action  in  the  premises.'^ 

The  question  then  recurs,  were  the  amendments  to  the  charter  of  the  com- 
pany under  the  legislative  Act  of  the  22d  of  April,  1853,  assented  to  or  sanc- 
tioned by  the  siockholders  ?  The  evidence  shows  that  at  a  general  meeting  of 
the  stockholders  of  the  company,  held  on  the  dOth  of  April,  1858,  they  were 
submitted  to  the  consideration  of  said  meeting  and  sanctioned  by  the  vote  of 
stockholders  representing  19959  shares,  more  than  three-fourths  of  the  entire 
stock  of  the  company,  and  that  none  of  the  stockholders  voted  against  them. 
But  it  is  objected  by  the  defendant,  that  the  proof  on  this  point  is  defective  and 
insufficient  We  do  not  think  so.  The  certificate  of  the  secretary,  bearing  the 
seal  of  the  company,  affords,  in  our  opinion,  prima  faeie  evidence  of  the  fitcts 
therein  stated.  Angell  and  Ames  on  Cor.,  §  §  685,  679.  The  onus  was,  there- 
fore, on  the  defendant  to  show  the  fidsity  of  the  certificate  in  this  case,  and  he 
has  not  attempted  to  do  so.  It  is  argued  from  the  fact  that  the  meeting  was 
held  only  a  few  days  after  the  passage  of  the  legislative  Act,  that  legal  notice 
was  not  given  to  the  stockholders  of  such  meeting.  We  are  bound  to  presume 
fit>m  the  certificate  of  the  secretary  of  the  company  that  such  notice  was  given. 
We  can  perceive  no  good  reason  why  it  could  not  have  been  done  prior  to  the 
passage  of  the  Act,  the  provisions  of  which  the  stockholders  had  doubtless  been 
apprised,  previous  to  their  enactment  The  objection  that  the  amendments 
were  not  sanctioned  by  the  requisite  number  of  votes,  appears  to  us  to  be 
equally  untenable.  The  charter  provides  that,  *^  the  corporation  shall  go  into 
operation  and  be  organized  so  soon  as  shares  of  stock  to  the  amount  of  $800,000 
shall  have  been  subscribed."  The  subscription  to  stock  by  private  individuals 
at  the  date  of  the  trial  below,  as  shown  by  the  evidence,  amounted  to  $617,000, 
equal  to  24,680  shares.  At  the  time  of  the  meeting,  neither  the  State  nor  the 
city  had  subscribed  to  stock  in  the  company.  The  Acts  autorizing  them  to 
subscribe  were  passed,  the  one  rdating  to  the  State  on  the  28th  of  April,  1853, 
and  the  other  to  the  city,  on  the  15th  March,  1854.  There  is  no  proof  of  any 
previous  subscription  either  by  a  parish  or  municipal  corporation  under  the 
provisions  of  the  legislative  Act  of  the  12th  of  March,  1852.  Had  such  sub- 
scription existed,  the  burden  was  on  the  defendant  to  have  shown  it  The 
other  objection  urged  in  connection  with  this  ground  do  not  appear  to  us  per- 
tinent to  the  subject-matter  in  controversy  or  defence  to  the  action. 

The  second  ground  of  defence  may  be  considered,  we  think,  as  a  corollary  of 
the  proceeding  one. 

The  third  ground  urged  by  the  defendant  is,  that  since  his  subscription  a 
special  tax  has  been  levied  by  the  Common  Council  on  his  real  estate  and  slaves 
in  the  city,  for  the  benefit  of  the  plaintiff,  in  pursuance  of  a  legislative  Act,  to 
be  collected  annually  for  twenty  years,  on  account  of  which  he  has  already 
paid  the  sum  of  $896  50,  which  he  is  entitled  to  have  imputed  to  the  payment 
of  any  just  debt  that  he  may  be  legally  liable  to  the  plaintiff  for ;  and,  more- 
over, that  he  is  discharged  fiom  his  subscription  in  consequence  of  said  tax, 
which  he  also  urges  to  be  illegal  and  unconstitutional  Under  the  law  and  city 
ordinance,  holders  of  such  tax  receipts  become  stockholders  in  the  company 
for  the  amount  thereof  The  stockholders  of  the  company  were  not,  as  we  are 
aware  of,  exempted  from  the  pa3rment  of  the  tax  thus  levied,  nor  can  such  pay- 
ment have  the  effect  of  releasing  them  fi'om  the  obligations  which  they  have 
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JA0E8OH  R.  R.   contracted  under  the  charter.    The  question  as  to  the  legality  and  constitution- 
Lki.         ality  of  the  tax  is  a  matter  in  our  opinion  which  cannot  be  properly  considered 
between  the  parties  to  this  action. 

The  prescription  of  three  years  is  also  interposed  by  the  defendant  as  a  bar 
to  the  action.  The  written  contract  of  the  defendant  is  for  the  payment  of  a 
specific  sum  of  money,  to  be  payable  or  exigible  by  instalments  as  should  be 
required  under  the  terms  of  the  charter,  Instalments  of  the  subscription  of 
the  stockholders,  fixed  by  resolutions  of  the  Board  and  required  to  be  paid  in, 
cannot,  in  our  opinion,  be  viewed  in  the  light  of  open  accounts,  to  which  the 
prescription  invoked  under  the  statute  of  1852  is  applicable.  Such  instalments 
may  be  considered  at  least  as  equal  to  stated  accounts,  4  An.  197 ;  N.  (?.,  J. 
AG,KR  Co,  V.  Estlin,  ante  p.  184. 
Judgment  a£Brmed. 


State  v.  H.  B.  Ellis  et  al. 

The  Bute  xokj  appeal  in  criminal  eaees  where  the  Indictment,  charging  an  offenoe  ponishable 
with  death  or  imprifonment  at  hard  labor,  haa  been  quashed  before  trial,  or  held  bad  apon  a 
demurrer. 

Where  there  if  a  dlicrepancy  between  the  English  and  French  texts  of  a  statate,  the  former  most 
prevail. 

The  English  text  is  emphatieaUy  Ihe  law.  It  was  Intended  and  is  required  that  the  laws  should  be 
published  and  thus  promulgated  In  both  laoguagei  \  but  thej  are  enacted,  as  required  by  the  Con- 
stitution,  in  the  language  In  which  the  Constitution  of  the  United  States  is  written.  A  Ixmajtde 
translation  Into  French,  and  publication  of  the  original  and  translation,  is  all  that  is  required ; 
and  a  mistake  In  the  translation  Is  In  the  same  category  with  a  typographical  error. 

A  person  present  aiding  and  abetting  at  the  commission  of  an  offence  is  a  principal,  and  may  be 
punished  as  such ;  (oTerruling  the  decision  in  the  case  of  the  SUUe  v.  llendry^  10  An.  90T  ) 

APPEAL  fi-om  the  District  Court  of  St  John  the  Baptist,  Duffel,  J. 
E,  W.  Moise,  Attorney  General,  for  the  State.     St,  M.  Berault,  for  de- 
fendants. 

Spofford,  J.  The  State  has  appealed  from  a  judgment  of  the  Fourth  Judi- 
cial District  Court,  quashing  an  indictment  preferred  against  the  defendants  for 
an  alleged  assault  with  a  dangerous  weapon,  and  inflicting  a  wound  less  than 
mayhem  upon  one  Joseph  Vicknair. 

The  appellees  have  moved  to  dismiss  the  appeal,  upon  the  ground  that  the 
State  has  no  right  of  appeal  in  criminal  cases. 

Under  the  Constitution  of  1812  the  Supreme  Court  had  no  criminal  jurisdic- 
diction.  The  evils  resulting  from  an  unsettled  and  discordant  administration 
of  the  criminal  law  by  a  multitude  of  tribunals,  each  empowered  to  decide  in 
a  last  resort,  were  found  to  be  so  great  that  in  1848  a  special  court  was  erected 
with  appellate  jurisdiction  in  this  class  of  cases,  whose  decisions  were  reported 
as  authoritative  expositions  of  the  criminal  law  for  the  guidance  of  courts  of 
the  first  instance.  The  court  was  called  '^a  Court  of  Errors  and  Appeals  in 
Criminal  Matters." 

The  second  section  of  the  Act  constituting  it  provided  that  **this  court  shall 
have  only  appellate  jurisdiction,  with  power  to  review  questions  of  law;  which 
questions  shall  be  presented  by  bills  of  exceptions  taken  to  the  opinion  of  the 
Judge  of  the  lower  court,  or  by  the  a.«5signment  of  errors  apparent  on  the  face 
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of  the  record,  taken  and  made  in  manner  and  form  as  now  provided  for  by  law         &»atm 
for  appeals  in  civil  cases/^ 

The  fifth  section  provided  "that  said  court  shall  have  jurisdiction  of  all  ques- 
tions of  law  arising  in  the  progress  of  any  prosecution  for  violation  of  any  penal 
law  of  the  State,  where  the  punishment  may  be  death  or  imprisonment  at  hard 
labor."     Acts  of  1843,  59.  « 

Under  this  law  the  question  arose,  in  a  case  quite  parallel  to  the  present, 
whether  the  State  had  a  right  to  appeal  as  well  as  the  accused  And  it  was 
held  that  the  right  of  appeal  existed  in  favor  of  the  State  from  a  judgment 
quashing  an  indictment     State  v.  Jimea^  8  Rob.  578. 

In  the  subsequent  case  of  the  State  v.  Jonee^  8  Rob.  617,  an  appeal  taken  by 
the  District  Attorney  from  a  similar  judgment  was  entertained  without  question. 

The  Constitution  of  1845,  for  the  first  time,  invested  the  Supreme  Court 
with  criminal  jurisdiction  in  certain  specified  cases.  In  Article  63  it  was  de- 
clared that  the  Supreme  Court  should  have  appellate  jurisdiction  only,  in  crimi- 
nal cases  on  questions  of  law  alone,  whenever  the  punishment  of  death  or  hard 
labor  may  be  inflicted,  or  when  a  fine  exceeding  three  hundred  dollars  is  actu- 
ally imposed. 

The  phraseology  of  the  corresponding  Article  in  our  present  Constitution  is 
slightly  different  This  court's  appellate  jurisdiction  extends  *^to  all  criminal 
cases  on  questions  of  law  alone,  whenever  the  offence  charged  is  punishable 
with  death  or  imprisoment  at  hard  labor,  or  when  a  fine  exceeding  three  hun- 
dred dollars  is  actually  imposed."     Constitution  of  1852,  Art  62. 

In  7  An.  40,  (State  v.  OheeverSy)  our  predecessors  entertained  an  appeal  on 
behalf  of  the  State  from  a  judgment  quashing  an  indictment  This  was  under 
the  Constitution  of  1845.  In  10  An  207,  (State  v.  Hendry^)  we  entertained  a 
similar  appeal  under  the  present  Constitution.  In  neither  of  these  cases,  how- 
ever, does  there  appear  to  have  been  a  question  made  as  to  the  right  of  the 
State  to  appeal. 

We  see  no  objection  to  the  practice,  provided  it  is  limited  to  the  class  of  cases 
(bund  in  the  precedents,  to  wit :  those  where  the  indictment  has  been  quashed 
before  a  trial,  or  held  bad  upon  a  demurrer,  and  where  it  purports  to  charge 
an  offence  punishable  with  death  or  imprisonment  at  hard  labor. 

If  the  prisoner  has  not  been  tried  he  has  not  been  in  jeopardy,  and  if  a  new 
indictment  could  be  preferred  after  a  prior  one  for  the  same  offence  has  been 
quashed,  there  can  be  no  greater  danger  in  reinstating  an  indictment  which  has 
been  erroneously  quashed  before  a  trial  upon  the  merits. 

The  motion  to  dismiss  is,  therefore,  overruled. 

The  appellants  were  indicted  under  the  11th  section  of  the  crimes  Act  of 
March  14th,  1855,  (Session  Acts,  p.  131,):  *^  Whoever  shall,  with  a  dangerous 
weapon,  or  with  intent  to  kill,  infiict  a  wound  less  than  mayhem  upon  another 
person,  shall,  on  conviction,  be  imprisoned  not  exceeding  two  years  nor  less 
than  six  months,  with  or  without  hard  labor,  and  fined  not  exceeding  one  thou- 
sand dollars." 

The  French  translation  of  this  law  in  the  Act  of  1855  differs  in  two  particulars 
from  the  English  text:  the  copulative  et  is  used  instead  of  the  disjunctive  or  in 
the  first  clause,  making  it  necessary  for  the  use  of  a  dangerous  weapon  and  the 
intent  to  kill  to  concur,  in  order  to  constitute  the  offence;  and  the  phrase  "wound 
less  than  mayhem,"  is  translated  "blessure  qui  la  priverait  de  Tusage  de  Tun  de 
ses  membres,"  which  would  amount  to  mayhem. 
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Btati  The  Act  of  March  14th,  18o5,  is  a  part  of  the  revisory  legislation  of  that 

Ell».         year,  and  it  appears  that  the  errors  of  the  old  translation  of  the  Act  of  1829 
have  heen  copied  and  perpetuated  in  the  new  law. 

The  objection  is  now  taken  that,  as  the  two  texts  are  incompatible,  there  is 
no  law  whatever  upon  the  subject  matter ;  because  the  Constitution  requires 
(Art  129)  that  ''the  Constitution  an^laws  of  the  State  shall  be  promulgated 
in  the  English  and  French  languages.'* 

If  this  constitutional  provision  is,  as  contended  by  the  appellees,  not  direc- 
tory merely  but  mandatory,  we  do  not  see  how  it  can  avail  them.  For  if  the 
Act  of  1855  has  no  binding  force  as  to  the  class  of  offences  charged,  then  the 
Act  of  1829,  from  which  a  portion  of  it  was  taken,  has  not  been  repealed  qwHid 
that  class  of  offences ;  for  it  is  only  laws  upon  the  seme  mibjeet  matter  upon 
which  a  provision  is  made  in  the  new  law  that  are  repealed :  and  the  argument 
of  the  appellees  is,  that  the  new  law,  being  self-contradictory,  goes  for  naught 
as  to  assaults  with  a  dangerous  weapon  and  assaults  with  intent  to  kiU,  and  in- 
flicting a  wound  less  than  mayhem  or  equivalent  to  mayhem. 

But  we  do  not  think  the  argimient  admissible.  The  old  provision  of  the 
Constitution  of  1812  and  1845  has  been  retained  in  our  present  Constitution: 
''The  laws,  public  records,  and  the  judicial  and  legislative  written  proceedings 
of  the  State  shall  be  promulgated,  preserved  and  conducted  in  the  language  in 
which  the  Constitution  of  the  United  States  is  written."  Constitution  of  1812, 
Art  vi,  sec.  16;  Constitution  of  1845,  Art  103;  Constitution  of  1852,  Art  100. 
We  know  that  the  practice  of  the  legislative  department  under  this  provision 
has  been  to  introduce  and  carry  through  the  various  stages  of  legislation  biUs 
in  the  English  language  alone.  They  are  translated  into  French  for  enrollment 
by  a  clerk,  but  the  statutes  are  adopted  in  the  English  only.  They  are  not 
even  required  by  the  Constitution  to  be  translated  before  receiving  the  Gov- 
ernor's signature. 

The  English  text,  therefore,  of  our  ordinary  statutes  is  emphatically  the  law. 
The  French  version  is  not  the  work  of  the  two  Houses  and  the  Governor,  but 
is  a  mere  clerical  labor,  its  correctness  depending  upon  the  skill  and  accuracy 
of  the  derk  employed. 

Now,  when  the  Constitution  of  1845,  in  Article  132,  introduced  the  provision 
that  the  laws  should  be  promulgated  in  the  English  and  French  languages,  it 
certainly  did  not  intend  to  detract  from  the  authoritative  force  of  the  English 
text  in  which,  by  a  previous  provision,  (Art  103,)  it  had  declared  the  "legis- 
lative proceeding''  should  be  "conducted."  It  intended  no  more  than  that  the 
laws  passed  in  English  should  be  translated  into  French  before  promulgation, 
and  that  the  original  and  the  translation  should  then  be  published  and  thus 
promulgated  together.  The  English  text  was  still  to  continue  the  law  as  ex- 
pressed in  the  identical  words  of  the  law-maker.  The  French  was  to  be  only 
a  translation  of  that  law  done  by  a  clerk.  The  English  was  to  be  the  original, 
the  French  a  copy. 

The  promulgation  of  laws  is  an  executive  function.  The  mode  of  promulga- 
tion may  be  prescribed  by  the  Legislature,  and  differs  in  different  countries  and 
at  different  times.  "  Elle  consiste,  en  r^alit^,  dans  I'opposition  faite  par  le  chef 
de  I'Etat,  de  la  formule  qui  ordonne  I'ex^cution  de  la  loi."  1  Marcade,  No.  28. 
Promulgation  is  the  extrinsic  act  which  gives  a  law,  perfect  in  itself^  execu- 
tory force.  Unless  the  law  provides  that  it  shall  be  executory  from  its  passage 
or  from  a  certain  date,  it  is  presumed  to  be  executory  only  from  its  promulga- 
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tion.     Buhol  V.  Botidesquie^  8  N.  S.  438;  Merchants'  BanJc  of  Kew  Orleans,  Stats 

2  An.  68 ;  C.  C,  Articles  4,  5,  6  and  7.     The  printing  of  a  law  is  not  its  pro- 
mulgation. 

By  our  present  statute,  (Act  of  1855,  341,)  which  is  substantially  a  reenact- 
ment  of  the  law  of  1827,  (page  172,)  **all  laws  enacted  by  the  Legislature  of 
this  State  shall  be  conMered  promulgated  at  the  place  where  the  State  gazette 
is  published,  the  day  after  the  piiblicatian  of  such  laws  in  the  State  gazette, 
and  in  all  other  parts  of  the  State  thirty  days  after  the  publication. 

But  it  is  to  be  presumed  that  when  the  framers  of  the  Constitution  declared 
that  the  laws  should  be  "promulgated"  in  English  and  French,  they  used  the 
term  as  synonymous  with  the  word  "published/'  The  question  then  is,  have 
the  laws  been  "published"  in  the  English  and  French  languages?  The  par- 
ticular law  in  question  is  the  "Act  relative  to  crimes  and  offences,"  approved 
March  14th,  1855.  That  law,  composed  of  127  sections,  enacted  in  the  English 
language  only,  but  translated  by  a  clerk  into  French,  has  been  published  in  the 
State  gazette,  in  the  English  in  which  it  was  passed  and  in  the  French  into 
which  it  was  translated  by  the  clerk. 

Can  a  few  blunders  of  the  translating  clerk  vitiate  the  law  ?  We  think  not. 
The  English  text  is  paramount,  and  the  tribunals  are  authorized  to  correct  the 
translation  if  erroneous.  The  translation  was  not  the  act  of  the  law-maker, 
and  we  are  not  bound  by  it  See  the  cases  upon  this  mistranslation.  State  v. 
Jtlix,  8  Rob.  549;  also  9  An.  313;  10  An.  141. 

Still  less  do  we  think  that  these  blunders  make  the  promulgation  void.  Such 
errors  are  inevitable.  Human  language,  at  best,  is  an  imperfect  medium  of 
human  thought  The  greater  part  of  the  time  of  courts  is  consumed  in  trying 
to  find  out  what  the  Legislature  meant,  even  where  courts  and  Legislature 
speak  the  same  vernacular.  The  difficulty  is  doubled  when  ideas  obscurely 
expressed  in  one  language  are  to  be  turned  into  another.  If  the  error  of  a 
translating  clerk  can  destroy  or  change  the  law,  he  holds  the  most  important 
office  in  the  State,  with  a  veto  power  larger  than  that  of  the  Governor.  We 
do  not  think  the  Constitution  contemplated  a  verbal  exactness  in  the  promul- 
gation of  laws,  and  that  it  suffices  if  there  has  been  a  bona  fide  translation  of 
the  original  statute  into  French,  and  a  publication  of  the  original  and  the  trans- 
lation in  the  State  gazette. 

Clerical  and  typographical  errors  in  the  publication  do  not  impair  the  validity 
of  the  law,  which  is  to  be  found  in  the  rolls  themselves.  And  an  error  of  trans- 
lation should,  we  think,  be  placed  in  the  same  category.  We  therefore  con- 
clude that  the  law  "relative  to  crimes  and  offences,"  notwithstanding  a  few  in- 
accuracies of  translation,  has  been  promulgated  in  French  and  English  in  the 
sense  of  the  Constitution. 

It  was  because  the  District  Judge  thought  differently  that  he  quashed  this 
indictment 

But  two  of  the  defendants,  Derby  and  Edrington^  contend  that  they  should 
be  discharged,  because  they  are  accused  as  aiders  and  abettors  to  a  crime  (in- 
fficting  a  wound  less  than  mayhem)  which  does  not  admit  of  accessories,  and 
they  rely  upon  the  case  of  the  State  v.  Hendry,  10  An.  207.  But  these  parties 
are  indicted  as  principals  in  the  same  count  with  the  other  defendant,  so  that 
the  case  of  the  State  v.  Hendry  is  not  altogether  in  point  Moreover,  on  re- 
viewing that  case,  we  are  not  satisfied  with  its  doctrine  in  the  full  extent  to 
which  it  seems  to  hare  been  carried. 
60 
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OtAtm  A  person  present,  aiding  and  abetting  the  commission  of  an  offence,  is  a 

principal,  and  may  be  punished  as  such.  We  notice  that  in  the  revisory  legis- 
lation of  1855,  the  expressions  '* aiders  and  abettors'*  in  several  of  the  statutes 
referred  to  in  the  State  y.  Hendry  have  been  omitted  as  surplusage,  and  the 
argument  drawn  from  this  phraseology  fails.  Moreover  the  11th  section  of  the 
Act  of  1865,  relative  to  crimes,  (page  149,)  declares  that  "whoever  shall  be 
convicted  as  accessory  before  the  fact  to  any  crime  or  offence  shall  suffer  the 
same  kind  and  extent  of  punishment,  according  to  the  circumstances  of  the 
case,  as  might  lawfully  be  inflicted  upon  the  principal  offender  for  such  crime 
or  offence." 

This  law,  first  enacted  in  1818,  seems  to  have  been  overlooked  in  the  case  of 
the  State  v.  Hendry.  If  the  doctrine  of  a  portion  of  that  case  was  correct,  it 
would  follow  that  an  accessory  before  the  feet  to  the  crime  charged  in  this  in- 
dictment, but  not  present  at  its  commission,  could  be  punished  as  surely  as  the 
principal,  while  an  accessory  at  the  fact,  or  the  person  present  aiding  and  abet^ 
ting  its  commission,  might  not  be  punished  at  all 

We  cannot  admit  this  as  a  correct  exposition  of  the  legislative  will,  and  the 
case  relied  upon  by  the  appellees  must  be  so  far  overruled. 

It  is,  therefore,  ordered,  that  the  judgment  be  reversed,  the  indictment  rein- 
stated, and  the  cause  remanded,  to  be  proceeded  in  according  to  law,  as  against 
all  the  parties  accused. 


Dr.  H.  Daret  V,  Captain  A    G.  Gray. 

Where  a  runaway  slare  is  received  oq  board  ship  by  an  imposition  practiced  on  the  officers  by  a 
forged  pass  and  calculated  to  deceive,  and  it  is  clear  from  the  evidence  that  the  officers  were  actu- 
ally deceived  thereby,  the  owner  recovering  such  slave  is  not  entitled  to  damages  from  the  master 
of  the  vessel  on  account  of  the  deterioration  in  value  of  the  slave  by  his  running  away ;  this 
ylclousness  of  character  was  manifested  before  he  was  received  on  board  the  ship  bgr  his  running 
away  and  procuring  the  forged  pass. 

Masters  of  ships  and  other  vessels  being  prohibited,  by  the  tiiird  section  of  the  Act  of  1816,  from 
transporting  or  attempting  to  transport  any  negro,  mulatto  or  other  person  of  color,  from  New  Or- 
leans, vnder  any  pretence  toKatsoewr^  without  the  performance  of  certain  prescribed  formalities, 
the  failure  by  the  officers  of  the  ship  to  conform  to  the  requirements  of  the  law,  will  make  the 
master  liable  for  the  reasonable  expenses  of  the  owner  in  recovering  his  slave,  and  this  on  general 
principles  as  well  as  by  the  terms  of  the  fourth  section  of  the  Act  of  1816. 

The  master  of  a  ship  is  bound  to  third  persons,  both  by  the  commercial  law  and  this  statute^ for  the 
acts  of  all  persons  under,  or  supposed  to  be  under,  his  command,  while  engaged  about  their  ordi- 
nary  duties  as  subordinate  officers  of  the  ship  or  as  seamen. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
0.  JaniiK  for  plaintiff  and  appellant  W.  H.  Hunt,  for  defendant 
Merrick,  G.  J.  The  plaintiff  was  in  March,  1854,  the  owner  of  a  mulatto 
man,  a  mulatto  woman  and  their  two  children.  These  slaves  being  in  posses- 
sion of  forged  papers,  obtained  tickets  from  the  Pacific  Mail  Steamship  Gompar 
ny  for  a  passage  from  New  Orleans  to  Aspinwall,  and  went  aboard  the  steam- 
ship Eldorado,  about  the  23d  of  March,  1854,  and  proceeded  with  the  steam- 
ship to  the  Balize,  where  they  were  discovered  through  the  agency  of  a  tele- 
graphic dispatch,  and  were  secured  and  returned  with  the  pilot  (who  took  out 
the  Eldorado)  to  this  city.    The  plaintiff  alleges  that  the  slaves  were  recdved 
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on  the  steamship  without  the  consent  of  the  petitioner ;  that  by  the  receiving  »a»w 
of  said  slaves  on  board  the  said  steamer,  the  defendant  caused  him  damages  to  Gbat. 
the  amount  of  four  hundred  and  forty-five  dollars  and  twenty-five  cents,  viz, 
four  hundred  dollars  for  depreciating  the  value  of  the  said  slaves  and  forty-five 
dollars  and  twenty-five  cents  for  telegraphic  dispatches,  public  notices  in  seve- 
ral papers,  jail  fees,  &c  He  prays  for  a  judgment  accordingly,  and  a  privilege 
upon  the  steamship.  The  answer  was  a  general  denial.  There  was  judgment 
for  the  defendant,  and  the  plaintiff  is  the  appellant 

The  testimony  shows  that  the  papers  produced  by  the  slaves  to  the  agent  of 
the  steamship  company,  purported  to  be  executed  before  two  prominent  nota- 
ries of  this  city,  and  were  well  calculated  to  deceive  any  person  except  those 
most  thoroughly  acquainted  with  the  hand  writing  of  the  notaries ;  that  it  is 
customary  to  examine  the  tickets  of  the  passengers  and  search  for  secreted 
negroes  only  after  leaving  the  wharf  at  New  Orleans,  on  account  of  the  crowd 
and  on  account  of  the  intrusion  of  persons  at  the  departure  of  the  steamships ; 
that  this  duty  is  performed  by  the  purser,  assisted  by  the  steward  and  other 
hands ;  that  the  tickets  and  free  papers  of  the  slaves  were  examined  and  being 
supposed  to  be  in  due  form,  they  were  permitted  to  proceed;  that  the  captain 
has  no  agency  in  issuing  the  tickets  and  receiving  the  same,  or  examining  the 
passengers,  and  that  in  this  instance,  as  soon  as  he  received  the  telegraphic 
dispatch,  he  took  the  responsibility  of  returning  the  slaves  to  the  city ;  that 
they  were  received  by  the  plaintiff  and  that  the  ninety  dollars  paid  by  them 
for  their  passage  was  also  paid  over  to  him. 

It  will  be  observed  that  this  suit  is  not  brought  to  recover  a  statutory  penal- 
ty, but,  Jirst^  the  depreciation  in  value  of  the  slaves  consequent  upon  their 
having  runaway  or  absconded  on  board  of  the  vessel;  and,  »econdly^  costs 
charges  and  money  expended  in  recovering  the  slaves. 

We  do  not  think  the  first  ground  can  be  maintained.  The  proo^  it  is  true, 
shows  that  the  plaintiff  sold  the  slaves  and  that  he  suffered  large  deductions 
fix>m  their  apparent  value,  on  account  of  their  having  runaway.  The  habit  of 
running  away  is  a  vice  inherent  in  the  slave.  That  vice  had  developed  itself 
before  the  slaves  went  on  board  the  defendant's  ship.  It  was  when  they  pro- 
cured their  forged  papers  and  clandestinely  left  their  master's  house  to  go  on 
board  of  the  ship,  that  they  became  runaways.  They  were  corrupt  when 
they  imposed  their  purchased  forgeries  upon  the  officers  of  the  ship,  and  the 
captain  of  the  ship  cannot  be  held  responsible  for  the  deterioration  in  the  value 
of  the  slaves,  which  he  had  no  agency  in  producing,  and  who  was  only  made, 
by  a  neglect  of  a  form  of  law,  the  instrument  of  giving  greater  publicity  to 
such  defects. 

On  the  second  branch  of  the  plaintiff's  demand,  we  observe  that  by  the  third 
section  of  the  Act  of  1816,  masters  of  ships  and  other  vessels  are  prohibited 
under  any  pretence  whatsoever  from  transporting  or  attempting  to  transport 
any  negro,  mulatto  or  other  person  of  color  from  New  Orleans,  without  taking 
such  person  before  the  Mayor  and  having  lodged  with  him  a  declaration  con- 
taining a  descripti<Mi  of  such  negro,  mulatto  or  other  person  of  color,  and  hav- 
ing satisfied  the  Mayor  by  authentic  proof^  or  the  oaths  or  the  affidavits  of  two 
credible  witnesses,  or  the  written  direction  of  the  owner,  and  having  obtained 
fiiom  the  Mayor  a  written  certificate.  In  the  other  parishes,  the  like  duty  is 
to  be  performed  by  the  Judge.     See  Bullard  &  Curry's  Dig.  p.  253-4. 
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DAsnr  This  precaution,  which  might  hare  prevented  the  injury,  was  not  observed 

Grat.  by  the  officers  of  the  ship  and  the  defendant  is  liable  for  the  reasonable  ex- 
penses of  the  plaintiff  in  recovering  his  property,  which  was  made  more  diffi- 
cult to  recover  by  the  negligence  of  the  officers  of  the  steamship.  The  fourth 
section  of  the  Act  makes  the  master  liable  for  the  damages  which  the  owner  of 
the  slaves  sustains,  and  we  think  he  would  be  responsible,  on  general  princi- 
ples, without  the  aid  of  this  section.  It  is  no  answer  to  the  plaintiflTs  action 
that  the  negligence  was  that  of  other  persons,  and  that  he  had  in  fact  no  agen- 
cy in  receiving  the  slaves  on  board  of  the  ship.  He  is  bound  to  third  persons, 
both  by  the  commercial  law  and  the  Statute,  for  the  acts  of  all  persons  under 
or  supposed  to  be  under  his  command,  while  engaged  about  their  ordinary  du- 
ties as  subordinate  officers  of  the  ship  or  as  seamen.  If  some  of  these  duties 
are  entrusted  to  third  persons,  he  must  assure  himself  that  their  acts  which  he 
finds  himself,  from  the  nature  of  his  office,  obliged  to  endorse,  are  not  unlaw- 
ful.    17  L.  R.  545,  646. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed.  And  it  is  now  ordered,  ad- 
judged and  decreed,  that  the  plaintiff  recover  and  have  judgment  against  the 
said  defendant,  A.  G.  Gray^  for  the  sum  of  thirty -four  dollars,  with  legal  in- 
terest thereon,  from  the  third  day  of  May,  1854,  and  that  the  defendant  pay 
the  costs  of  both  courts. 


Melinda  Knight  v.  Reuben  Knight. — Opposition  of  J.  E.  Sutton. 

The  copy  of  a  sale  under  private  signature,  Introduced  in  evidence  for  the  purpose  of  proving  its 
registry,  has  no  effect  without  the  original. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
A,  T.  Steele^  for  opponent  and  appellant    J,  S.  Whitaker,  for  appellees. 

VooRHiES,  J.  James  B.  Sutton  claims  the  ownership  of  a  slave  named 
Louisa,  seized  and  advertised  to  be  sold  by  the  Sheriff  of  the  parish  of  Orleans 
as  the  property  of  the  defendant  He  alleges  that  he  acquired  a  honajide  title 
to  her  by  act  under  private  signature,  dated  the  —  of  November,  1854.  He 
therefore  prays  that  she  be  decreed  to  be  his  property.  On  a  supplemental 
petition  filed  by  him,  the  sale  was  enjoined. 

The  plaintiff  pleaded  a  general  denial,  and  prayed  for  a  dissolution  of  the 
injunction,  with  damages  and  costs. 

A  supplemental  petition  was  subsequently  filed  by  the  opponent,  but  there 
appears  to  be  no  issue  joined  on  it,  and  hence  it  cannot  be  taken  into  considera- 
tion. 

The  case  being  considered  solely  with  reference  to  the  issue  thus  presented, 
the  question  which  then  arises  is  whether  the  proof  is  suflBcient  to  maintain  the 
action.  We  think  not  The  evidence  shows  that  on  the  11th  of  June,  1852, 
Reuben  Knight  sold  and  conveyed  by  authentic  act  the  slave  Louisa  to  Albert 
G.  Bailey,  under  whom  the  opponent  claims  to  hold  his  title.  On  the  trial 
below,  the  opponent  introduced  the  copy  of  an  act  under  private  signature  from 
Bailey  to  him,  for  the  purpose,  as  stated  in  the  note  of  evidence,  of  proving  its 
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registry  in  the  conveyance  office,  certified  as  follows:  "I,  Register  of  Convey-  knioht 
ances,  certify  the  foregoing  to  be  a  true  copy  of  the  inscription  made  in  my  Kjiioht. 
office,  on  the  seventeenth  of  January,  1855,  in  Book  No.  64,  folio  578." 

It  is  evident  that  this  document  was  entitled  to  no  effect  without  the  produc- 
tion of  the  original  The  opponent  then  offered  a  document  purporting  to  be 
a  duplicate  of  the  original  made  out  by  Bailey  himself  since  the  institution  of 
the  present  suit,  which  was  rejected,  and  forms  the  subject  of  a  bill  of  excep- 
tions. Were  we  to  concede  its  admissibility,  we  do  not  think  it  would  be  en- 
titled to  any  effect  against  the  plaintiff 

On  the  other  hand,  it  is  shown  that  the  slave  Louisa  was  sold  by  Bailey  to 
Mn.  PryoT  on  the  7th  of  February,  1853.  On  the  I7th  of  June,  1854,  Sutton 
obtained  a  judgment  against  Bailey  for  the  sum  of  $800.  A  writ  i^ fieri  facias 
thereon  was  returned  as  follows  : 

"Received  Notembet  7th,  1854,  and  on  the  same  day  I  seized  a  negro  woman 
named  Louisa^  which  slave  was  claimed  by  Reuben  Knight  as  his  property, 
and  upon  his  presenting  his  title  to  the  Sheriff  for  said  negro  woman,  she  was 
released  from  seizure.  No  property  found  after  due  demand  made  of  both  par- 
ties.    Returned  ^th  Monday  of  December^  1854." 

The  alleged  recorded  sous  seing  prite  sale  from  Bailey  to  Sutton  purports  to 
have  been  made  on  the  ISth  of  Novernber^  1854.  It  is,  therefore,  perfectly 
clear  that  Sutton  could  not  then  be  considered  as  the  owner  of  the  slave  in 
question,  thus  seized  under  his  execution  as  the  property  of  his  debtor.  The 
testimony  of  the  Deputy  Sheriff,  who  made  and  released  the  seizure,  shows  that 
Sutton  did  not  complain  of  it  It  is  moreover  shown,  that  Edwa/rd  Pa/rmely 
held  the  slave  Louisa,  as  lessee  ()f  Reuben  Knight^  from  January  to  the  15th 
or  20th  of  March,  1854.  Knighds  possession  in  1854  is  also  abundantly  proved 
by  other  witnesses. 

Judgment  affirmed. 


Succession  of  Harman  Jones — On  rule  taken  by  D.  H.  Jones,  Ap-    I  i?  JW 

11  »       r        us    874 

pellaut. 

The  68th  and  69th  Articles  of  the  Civil  Code,  relatiog  to  the  sending  into  provlilonal  poseeuton  of 
the  presumptive  heirs  of  an  absentee,  have  no  application  to  the  question  whether  letters  of  tutor- 
ship have  been  properly  granted  upon  the  persons  and  property  of  minors  whose  father  Is  aUeged 
to  be  dead. 

The  certificate  of  the  Eeglster  of  Births  and  Deaths  for  the  parish  of  Orleans  is  a  legal  document, 
creating  of  itself  9^  prima  JtLcie  presumption  of  the  death  of  a  party. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Elmore  <&  King,  for  plaintiff  in  rule  and  appellant     C,  Roselius  and  A, 
W,  Jourdan,  for  tutrix  and  defendant. 

Buchanan,  J.  The  succession  of  Harman  Jones  was  opened  by  his  widow, 
by  petition  to  the  Second  District  Court  of  New  Orleans,  filed  on  the  21st  of 
May,  1856,  to  be  qualified  as  natural  tutrix  of  the  two  minor  children  of  said 
Jimes.  To  this  petition  was  annexed  a  certificate  of  the  Register  of  Births  and 
Deaths  in  and  for  the  city  and  parish  of  Orleans,  certifying  the  death  of  Ear- 
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^^^^^uH  °'  *"^"  Jones.  About  nine  months  after  the  widow  Jones  had  qualified  as  tutrix, 
and  made  an  inventory,  under  orders  of  the  court,  one  David  R.  Jones^  the 
brother  of  Harrnan  Jones,  and  against  whom  the  widow  and  tutrix  had  insti- 
tuted suit  for  an  alleged  indebtedness  to  the  succession,  took  a  rule  in  the 
Second  District  Court  to  set  aside  the  mortuary  proceeding  and  to  revoke  the 
letters  of  tutorship,  on  the  ground  that  there  was  no  evidence  of  the  death  of 
Harman  Jones,  and  that  the  length  of  time  required  for  the  presumption  of 
the  death  of  an  absentee  after  he  was  last  heard  from  had  not  elapsed. 

There  is  one  exception  to  the  form  of  proceeding  by  rule  which  it  is  unneces- 
sary to  examine,  inasmuch  as  the  judgment  upon  the  merits,  for  defendant  in 
rule,  is  entirely  justified  by  the  law  and  the  evidence. 

Harman  Jones  is  proved  to  have  left;  the  port  of  New  Orleans,  on  board  a 
schooner  called  the  Florinda,  bound  to  San  Francisco,  California,  in  July,  1849. 
On  the  15th  November,  1849,  he  wrote  from  Rio  de  Janeiro,  conveying  infor- 
mation that  the  Florinda  was  undergoing  repairs  in  that  port,  which  would  be 
finished  the  same  day,  and  that  she  would  immediately  prosecute  her  voyage 
to  her  port  of  destination.  Since  the  date  of  that  letter,  neither  the  schooner 
Florinda  nor  Harman  Jones  have  ever  been  heard  of 

His  &mily  and  relatives,  including  David  H.  Jones,  the  mover  in  this  rule, 
went  into  mourning  for  Harman  Jones  as  for  a  person  deceased.  David  H. 
Jones  told  one  of  the  witnesses  that  his  brother  Harman  was  dead,  and  ex- 
hibited a  great  show  of  distress  on  the  subject  Dauid  H.  Jones  even  collected, 
under  a  power  of  attorney,  the  amount  of  insurance  efifected  on  cargo  per 
schooner  Florinda  for  this  voyage,  upon  his  own  affidavit  of  a  portion  of  the 
fiicts  above  detailed,  as  proof  of  a  total  loss  of  the  vessel  and  cargo.  The  in- 
surance company  paid  him  the  amount  of  the  policy,  on  the  11th  of  October, 
1850,  five  years  and  a  half  before  the  succession  of  Harman  JoTies  was  opened 
by  his  widow. 

The  burden  of  proof  was  upon  the  mover  in  this  rule  to  rebut  the  very  strong, 
not  to  say  conclusive  presumption  of  the  death  of  Harman  Jones,  arising  fi-om 
these  circumstances.     Not  the  slightest  attempt  to  rebut  them  is  made  by  him. 

His  counsel  relies  altogether  upon  the  provisions  of  the  58th  and  59th  Arti- 
cles of  the  Civil  Code,  relative  to  the  sending  into  provisional  possession  of  the 
presumptive  heirs  of  an  absentee.  These  Articles  have  no  application  to  the 
case  before  the  court  The  question  for  our  decision  is  whether  letters  of  tutor- 
ship have  been  granted  improperly  upon  the  persons  and  property  of  minors 
whose  father  is  still  living. 

The  certificate  of  the  Register  of  Births  and  Deaths  for  the  parish  of  Orleans, 
introduced  without  objection  in  evidence,  is  a  legal  document,  creating  of  itself 
a  prima  facie  presumption  of  the  death  of  Harman  Jones,  which  is  corrobor- 
ated by  facts  emanating  in  a  great  measure  firom  the  very  party  who  now  dis- 
putes that  death. 

Judgment  affirmed,  with  costs. 
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Succession  of  S.  B.  Davis. 

▲  testomentery  executor  domlcQed  out  of  the  SUte  !•  not  entitled  to  letters  without  giving  Becurlty, 
u  is  required  from  datire  testamentary  executors. 

APPEAL  fipom  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
E.  A.  Bradford  and  H,  H.  Strawhridge,  for  plaintiff  in  rule.     F,  Pres- 
ton and  Pn/noU  A  Dugue,  for  defendant  and  appellant 

Sfofford,  J.  Samuel  B.  Dame  died  at  his  domicil  in  Delaware,  leaving  a 
last  wilL  The  succession  was  opened  in  Delaware  before  the  court  charged 
with  such  matters,  and  letters  testamentary  issued  to  one  Peter  A,  Brown, 

It  does  not  appear  that  any  property,  real  or  personal,  was  left  by  the  de- 
ceased Da/oU  in  the  State  of  Louisiana,  although  it  would  seem  from  the  state- 
ments of  the  parties  to  this  litigation,  that  suits  have  been  instituted  against 
one  or  more  citizens  of  this  State,  upon  certain  promissory  notes  belonging  to 
the  succession  opened  in  Delaware. 

About  a  year  after  letters  were  issued  to  Broun  as  executor  of  the  estate  in 
Delaware  he  filed  a  petition  in  the  Second  District  Court  of  New  Orleans, 
annexing  a  copy  of  his  letters  and  of  the  will  as  probated  in  Delaware,  and 
prayed  to  be  recognized  as  executor  of  the  said  will  and  authorized  to  act  as 
such. 

The  following  order  was  thereupon  rendered  ex  parte : 

**  Let  the  last  will  and  testament  of  the  deceased,  of  which  the  accompany- 
ing is  an  authentic  copy,  be  approved,  registered  and  executed,  and  let  the  peti- 
tioner be  recognized  as  the  testamentary  executor  of  the  deceased  and  be 
authorized  to  act  as  such.*' 

Shortly  afterwards  a  motion  was  filed  by  the  present  appellees,  praying  the 
court  to  rescind  the  foregoing  order,  on  the  grounds — 

1st.  That  Brown  was  not  testamentary  executor  as  alleged ; 

2d.  That  he  had  not  taken  an  oath  or  given  security  as  required  by  law  in 
Louisiana,  and  that  the  order  was  illegal  in  not  requiring  him  to  do  so ; 

3d.  That  he  had  failed  to  comply  with  the  other  requisites  of  the  law  of 
Louisiana  concerning  executors,  administrators  and  successions. 

Upon  a  hearing,  the  rule  was  made  absolute,  and  the  entire  order,  as  quoted 
above,  was  revoked  and  annulled. 

The  executor  Brown  has  appealed. 

The  judgment  appealed  from  is  partly  right  and  partly  wrong. 

It  is  right  in  rescinding  so  much  of  the  original  order  as  declares  the  appel- 
lant to  be  testamentary  executor  of  the  will  of  Samuel  B,  Davis,  and  authorized 
to  act  as  such ;  it  is  wrong  in  annulling  that  portion  of  the  order  which  admits 
the  will  to  registry  and  orders  its  execution. 

The  latter  order  is  fully  justified  by  the  Articles  1681  and  1682  of  the  Civil 
Code;  they  do  not  appear  to  have  been  repealed  by  the  statute  of  Manch  16th, 
1842,  which  is  rather  supplementary  to  than  subversive  of  those  Articles. 

It  is,  therefore,  ordered  and  decreed,  that  so  much  of  the  judgment  appealed 
firom  as  revokes  that  portion  of  the  order  of  9th  December,  1856,  which  de- 
clares that  the  will  of  Samuel  B,  Davis  be  approved,  registered  and  executed, 
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BnoCTaBioH  or  be  avoided  and  reversed,  and  the  said  order  reinstated  pro  tanto ;  and  it  is 
further  adjudged  that,  in  other  respects,  the  judgment  appealed  from  be  affirmed, 
the  costs  of  this  appeal  to  be  borne  by  the  appellees,  and  those  of  the  District 
Court  by  the  appellant,  defendant  in  the  rule. 


R.  W.  Rayne  t?.  Mary  B.  O'Bwkn  and  Husband. 

The  appeal  wDl  be  dlimiised  under  the  rule  of  court  of  29th  Maj,  1864,  where  the  appellant  has  died 

eince  the  appeal,  and  the  administrator  having  received  the  tirenty-flve  days*  notice  required  by 

that  rule,  fails  to  make  himself  a  party. 
The  delay  for  applications  for  re-hearing  is  fixed  by  lav  at  three  Judicial  days,  and  longer  time 

should  not  be  allowed  within  which  to  move  to  reinstate  an  appeal  dismissed  under  a  rule  of 

court. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cott4m,  J. 
Race  d>  Foster,  for  plaintiffs.     A.  Roberts^  for  defendants  and  appellants. 
On  the  motion  to  dismiss  appeal : 

Buchanan,  J.  The  plaintiff  and  appellee  moves  to  dismiss  this  appeal  under 
the  rule  of  court  of  the  29th  May,  1854,  the  appellant,  Ma/ry  O'Brien^  having 
died  since  the  appeal,  and  the  administrator  having  received  the  twenty-five 
days'  notice  required  by  that  rule,  to  make  himself  a  party  without  having 
done  so. 
Appeal  dismissed. 

On  the  motion  to  reinstate  the  appeal : 

Buchanan,  J.  The  record  of  appeal  was  filed  in  this  case,  in  this  court,  on 
the  7th  June,  1854,  and  the  appeal  was  dismissed  on  the  4th  Fehruary,  1856, 
under  the  provisions  of  the  rule  of  court  of  the  29th  May,  1854.  The  pro- 
ceedings for  the  dismissal  of  the  appeal  were  perfectly  regular,  and  upon  pro- 
per showing. 

On  the  27th  April,  1857,  more  than  a  year  after  the  judgment  of  dismissal, 
the  administrator  of  the  appellant,  Mary  OBrien^  moved  to  reinstate  the  ap- 
peal 

This  motion  is  entirely  too  late.  The  delay  for  applications  for  re-hearing 
upon  the  final  decision  of  the  most  important  questions  that  come  before  us, 
is  fixed  by  law  at  three  judicial  days ;  and  no  reason  is  perceived  why  a  longer 
time  should  be  allowed  for  reinstating  an  appeal  dismissed  under  our  rule, 
especially  when  the  party  making  the  application  is  a  resident  of  the  place 
where  the  court  holds  its  sessions,  as  in  the  present  case. 

Rule  to  reinstate  discharged,  at  costs  of  mover. 
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SuccsssiON  OF  Celeste  Oroizet,  Widow  Gokdran — On  Opposition  to 

Account  of  S.  GoNDRAN,  Administrator.  ji 

Proof  of  verbal  acknowledgments  of  Indebtedness  Is  not  entitled  to  much  weight,  particularly 

after  the  death  of  the  person  who  is  alleged  to  have  made  them. 
Where  a  minor  arrired  at  the  age  of  mislorlty  glvet  a  receipt  to  his  tutor,  the  receipt  is  not  oonclu- 

sive  against  hbn,  and  the  (kct  which  it  recites  may  be  contradicted  by  oral  testimony. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  RoberUon,  J. 
IT,  B,  A  E,  Phillips  and  F.  0.  BouiA,  for  opponents  and  appellants. 
A.  FroTosty,  for  the  appellee. 

Cole,  J.  Madame  Julie  Celeste  Croizet^  widow  of  Pierre  Gondran,  died  in 
October,  1853 ;  her  son,  Simon  Gondran^  was  appointed  administrator  of  her 
estate  on  the  3d  November,  1853.  Her  heirs  were  there,  to  wit,  Simon  Gon- 
dratij  Adele  Gondran^  wife  of  F.  0,  Bouis^  and  Martin  0.  LeBlane,  son  of 
Julia  Bonis,  wife  of  Octave  LeBUinc, 

Julia  Bonis  was  the  daughter  of  Madame  Gondran  hj  a  former  marriage. 

On  the  10th  February,  1855,  more  than  a  year  after  the  administrator  was 
appointed,  Martin  0.  LeBlane  took  a  rule  to  compel  him  to  file  an  account. 
It  was  rendered  on  the  9th  March,  but  no  vouchers  were  filed,  and  afterwards 
an  order  was  obtained,  which  directed  him  to  file  them. 

Oppositions  were  made  by  M.  0.  LeBlane  to  the  original  and  amended  ta- 
bleaus,  and  an  opposition  was  offered  to  be  filed,  by  F  0,  Bonis,  for  his  claim 
as  overseer,  which  had  been  put  on  the  tableau,  but  for  which  the  administra- 
tor took  a  nonsuit  The  District  Court  objected  to  receive  it  as  coming  too 
late 

The  oppositions  of  LeBlane  were  sustained  in  part  by  the  lower  court 

LeBlane^  Bonis  and  the  administrator  have  appealed. 

The  principal  items  objected  to  by  LeBlane  are  the  claims  of  F.  0,  Bouis^ 
and  an  item  put  down  in  the  tableau  as  being  due  Simon  Gondran,  the  ad- 
ministrator, by  the  deceased,  as  his  tutrix,  for  the  balance  due  him  in  the  estate 
of  his  father,  Pierre  Gondran, 

We  will  advert  first  to  the  claims  of  Bonis,  who  is  the  principal  creditor  of 
the  succession.     They  amount  in  principal  and  interest  to  about  $20,000. 

They  consist  o^  1st  A  note  made  by  Madame  Gondran  to  him  or  order  for 
$8,591  38,  dated  10th  June,  1848,  payable  in  March,  1849,  with  eight  per  cent 
after  maturity.  2d.  An  account  for  his  wages,  as  overseer  and  hire  of  negroes, 
$5,196  66.  And  3d.  Note  in  favor  of  A,  Robin,  paid  by  him,  with  eight  per 
cent  interest,  from  10th  April,  1854,  for  $1,508  89. 

Bonis  was  son-in-law  of  deceased,  and  lived  with  his  family  in  her  house 
from  1842  to  1853. 

He  acted  also  as  her  agent  from  1848  to  1852  ;  shipped  molasses  in  his  own 
name  from  Madame  GondraiCs  place  for  several  years,  and  received  the  proceeds 
amounting  to  $7,058  66. 

It  was  the  duty  of  Bonis  to  have  presented  an  accurate  account  of  his  trans- 
actions in  his  fiduciary  capacity. 

He  has  not  done  this,  and  he  seeks  to  sustain  a  part  of  his  demand  by  proof 
of  verbal  acknowledgments  of  indebtedness  on  the  part  of  the  deceased. 

51 
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SuccxssioM  or  Xot  much  weight  is  given  in  law  to  this  species  of  evidence,  particularly 
when  such  recognition  is  pretended  to  have  been  made  by  one  since  deceased. 

We  do  not  doubt  the  integrity  of  the  witnesses,  but  it  must  be  remembered, 
that  this  confession  of  debt  was  made  by  one  who  probably  knew  but  little 
about  her  business,  and  had  confided  for  years  the  administration  of  a  great 
part  of  her  affairs  to  Bonis,  and  who,  it  is  likely,  was  not  aware  of  the  exact 
relations  of  her  affairs  with  him,  of  the  manner  in  which  he  had  conducted 
thom,  of  his  responsibilities  to  her,  of  the  debts  he  had  paid  or  created  in  her 
behalf. 

When  these  things  are  considered,  such  acknowledgments  can  haye  but 
small  effect,  particularly  as  she  is  dead ;  for  if  Mrs.  Gondran  was  living,  she 
could  plead  that  this  recognition  w^as  made  in  error,  and  that  she  was  not  aware 
of  the  real  condition  of  affairs  between  Bonis  and  herself. 

The  Judge  a  quo  viewed  the  obligation  of  Bonis,  as  agent,  to  render  an  ac- 
count, and  the  character  of  such  acknowledgments,  in  the  same  light  that  has 
just  been  portrayed. 

He  rejected  his  claim  for  wages,  as  overseer,  but  allowed  $3,300  for  hire  of 
negroes,  from  which  sum,  he  deducted  $2,1)00  50,  credits  by  amounts  paid 
Bouts  as  admitted  in  his  account. 

The  lower  court  made  this  deduction  on  the  principle,  that  as  Bonis  had  not 
rendered  a  perfect  statement  of  his  acts  as  agent,  the  credits  in  his  account 
rendered,  admitted  by  him,  must  be  charged  against  him,  without  considering 
as  correct,  unless  proved,  the  other  portions  of  his  account  that  consisted  of 
charges  against  the  estate. 

The  Judge  a  quo  also  allowed  Bonis  the  note  of  $8,591  38  and  interest;  op- 
ponent offered  testimony  to  show,  that  Bonis  had  shipped  molasses  belonging 
to  Mrs.  Oondran,  at  various  times,  the  proceeds  of  which  exceeded  six  thou- 
sand dollars,  and  came  into  his  hands. 

The  counsel  of  administrator  objected  to  such  testimony  to  establish  a  credit 
on  the  note,  as  it  was  not  an  amount  equally  liquidated.  The  court  rejected 
it,  believing  it  was  inadmissible  as  a  plea  in  compensation  on  the  note. 

This  was  erroneous.  Bouts  was  the  agent  of  Mrs.  Oondran;  the  moment 
then  he  received  her  funds,  and  appropriated  them  to  himself,  compensation 
took  place  between  an  amount,  that  she  owed  him,  equal  to  that  he  had  appro- 
priated, and  although  he  may  have  held  claims  of  various  kinds  against  her, 
the  law  imputes  the  payment  to  the  most  onerous,  which  was  the  note. 

As  to  the  plea  that  the  amount  of  the  proceeds  was  not  equally  liquidated, 
this  is  incorrect,  because  money  paid  is  certainly  as  much  liquidated  as  a  note, 
and  in  the  opinion  of  the  generality  of  mankind,  more  so ;  payment  can  al- 
ways be  plead.  * 

Bonis  held  claims  against  deceased ;  it  is  not  to  be  presumed  he  intended 
feloniously  to  keep  the  proceeds  of  the  molasses,  but  when  he  appropriated 
them  he  considered  them  as  a  payment  pro  tanto,  and  as  he  has  not  accounted 
for  them,  they  might  be  placed  to  their  account  as  an  off-set  to  the  note ;  but 
the  evidence  shows,  he  paid  some  claims  for  her,  and  transacted  generally  her 
business.  It  is  just  then  to  give  Bonis  an  opportunity  in  the  lower  court  to 
render  an  exact  account  of  his  relations  as  agent  for  the  deceased,  to  show  all 
the  sums  received,  and  disbursed,  at  what  time  each  amount  came  into  his 
hands  and  was  paid  out ;  also,  a  full  account  of  his  claims  against  Mrs.  Gou" 
dran  and  the  credits  thereon.     He  could  not  censure  us  if  we  were  to  render 
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judgment  on  the  evidence  now  before  us,  for  it  was  his  duty  to  have  rendered    Suocnsiov  or 

,  I  .^  CaoiMT. 

such  an  account  when  he  presented  his  claim  against  a  deceased  person,  but 

we  have  concluded  to  give  a  nonsuit  on  all  his  demands  against  the  estate,  and 
permit  him  to  present  them  hereafter  in  a  proper  form.  It  is  impossible  to  do 
justice  between  him  and  the  estate  as  the  case  now  stands. 

The  other  principle  item  opposed  by  LeBlanc  is  that  of  $3,656  25,  as  being 
due  Simon  Gandrafi,  the  administrator,  for  balance  due  him  in  the  estate  of 
his  father,  Pierre  Gondran,  by  the  deceased,  as  his  tutrix. 

The  grounds  of  opposition  are,  that  it  has  been  paid ;  prescription  is  also  plead. 
The  evidence  on  the  part  of  LeBlanc,  the  opponent,  consists  in  an  act  of 
"  quittance"  passed  before  a  public  officer,  in  which  Simon  Gondran  acknow- 
ledges to  have  received  from  his  mother,  the  deceased,  the  full  amount  of  this 
claim. 

The  District  Court  refused  to  admit  evidence  to  prove  that,  in  fact,  he  had 
never  received  from  his  mother  the  amount  stated  in  the  '^  quittance,^'  and  that 
he  gave  her  the  said  receipt  only  to  enable  her  to  raise  a  loan  by  mortgaging 
her  property,  which  she  could  not  do  so  long  as  his  legal  mortgage  remained 
the  first  on  the  records.  The  ground  sustained  by  the  court  is,  that  the  writ- 
ten receipt  could  not  be  contradicted  by  parol  evidence. 

The  Judge  a  quo  erred.  This  evidence  was  admissible ;  the  act  of  *'  quit- 
tance" was  null  and  void  between  the  parties,  it  being  in  derogation  of  the  law 
which  declares,  '*  that  every  agreement  which  may  take  place  between  the  tu- 
tor and  the  minor  arrived  at  age  of  majority,  shall  be  null  and  void,  unless  the 
same  was  entered  into  after  the  rendering  of  a  full  account  and  delivery  of  the 
vouchers,  the  whole  being  made  to  appear  by  the  receipt  of  the  person  to  whom 
the  account  was  rendered,  ten  days  previous  to  the  agreement"  C.  C.  sec 
384,  Art  355. 

This  Article  was  enacted  for  the  protection  of  minors,  and  if  they  have  not 
the  right  to  establish  the  real  nature  of  their  transactions  with  their  tutors,  the 
laws  made  for  their  protection  would  have  no  effect  whatever.  This  receipt 
was  signed  by  Simon  Gondran  about  one  year  after  he  arrived  at  the  age  of 
majority.  As  a  receipt,  it  is  merely  prima  facie  evidence  of  the  fact  of  pay- 
ment, and  not  conclusive,  and,  therefore,  the  &ct  which  it  recites  may  be  con- 
tradicted by  oral  testimony.     Vide  5  Aa  408;  10  An.  749 ;  and  9  An.  129. 

The  court  also  considered  the  claim  barred  by  the  prescription  of  four  and 
five  years. 

Even  supposing  that  under  the  circumstances  of  this  case,  prescription  could 
be  successfully  plead,  yet  the  party  ought  to  havo  the  opportunity  of  showing 
that  the  course  of  prescription  watf  arrested,  if  such  was  the  case,  by  some  one 
of  the  modes  pointed  out  by  law* 

This  part  of  the  tableau  must  be  sent  back  for  further  action  of  the  lower 
court 

The  administrator  has  placed  himself  on  the  tableau  for  $1,384  85,  being 
the  total  amount  of  commissions  allowed  by  law  on  the  whole  assets  of  the 
estate.  As  this  is  only  a  provisional  account,  and  the  entire  amount  due  the 
succession  is  not  yet  collected,  he  can  only  charge  his  fees  on  the  part  of  the 
assets  actually  received  by  him.  This  tableau  being,  however,  not  artistically 
framed,  does  not  exhibit  what  is  the  total  sum  that  has  been  received  by  the 
administrator ;  there  must,  therefore,  be  a  nonsuit  for  his  commissions. 
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SoocnsioB  OF  The  account  must  be  corrected  also  in  two  items,  admitted  by  counsel  of  ad- 
ministrator in  his  brief  to  be  just,  to  wit,  for  $177  for  wood  sold  by  the  admin- 
istrator and  owned  in  partnership  with  the  deceased,  and  for  $250  cash  found 
in  tne  estate,  for  which  no  credit  was  given  by  error  of  counsel 

As  regards  the  amended  account  filed  on  the  7th  January,  1856,  claiming 
upon  the  part  of  the  administrator  a  credit  against  the  estate  of  $2,160  for 
hire  of  slaves  during  the  years  1850,  1851  and  1852,  this  claim  is  prescribed 
by  Art  3503  C.  C.  and  is  rejected. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed ;  and  proceeding  to  render  such  judgment 
as  ought  to  have  been  rendered  by  the  lower  court,  it  is  ordered,  adjudged  and 
decreed,  that  the  account  be  amended  as  follows,  to  wit,  that  there  be  a  non- 
suit in  fevor  of  Sim&n  Gondran,  administrator  of  the  succession  of  Juli^  Ce- 
leste Croizet,  widow  of  P.  Gondran^  against  all  the  claims  of  F,  0.  Bouis^ 
whether  on  the  tableau  or  presented  by  way  of  opposition. 

It  is  futher  ordered,  that  the  administrator  must  be  charged  with  cash  in 
hand,  belonging  to  the  estate,  being  two  hundred  and  fifty  dollars,  and  the  ad- 
ministrator must  charge  himself  with  the  amount  of  wood  sold,  as  admitted 
by  him,  to  wit,  one  hundred  and  seventy-seven  dollars  ($177) ;  that  the  claim 
of  S.  Gmdran  for  negro  hire  during  the  years  1850,  1851  and  1852,  for  $2,160 
is  rejected. 

That  there  be  a  nonsuit  in  favor  of  the  estate  against  the  commissions  of  the 
administrator  as  put  on  the  tableau. 

It  is  further  ordered,  that  this  case  be  sent  back  to  the  lower  court,  only  to 
have  the  claim  examined  and  adjudicated  upon,  of  S.  Gondran  for  $3,656  25, 
being  the  alleged  balance  due  him  by  the  deceased,  as  his  tutrix,  in  the  estate 
of  his  father,  Pierre  Gondran  ;  and  the  District  Court  is  instructed  to  admit 
parol  testimony  offered  in  relation  to  the  "  quittance"  given  by  him  to  his 
mother,  by  act  passed  before  VaUry  Ledoux^  the  2d  April,  1849. 

It  is  therefore  further  ordered,  adjuged  and  decreed,  that  the  account  be  amended 
in  conformity  with  the  above  decree,  and  that  it  be  homologated  in  all  other  re- 
spects, and  that  the  administrator  file  an  account  within  20  days  firom  the  time 
this  judgment  is  executory,  in  conformity  to  law,  giving  the  credits  and  debits 
of  the  estate,  and  stating  the  balance  in  conformity  with  this  judgment,  and 
reserving,  out  of  the  funds  on  hand  at  the  time  of  filing  the  present  tableau, 
the^ro  rata  share  of  S.  Garylran  for  his  claim  aforesaid,  of  $3,656  25,  or  the 
whole  of  it,  if  said  funds  suffice  to  pay  in  full  the  claims  of  all  the  creditors  on 
the  tableau,  as  amended ;  that  he  distribute  the  balance  of  said  funds  among 
the  creditors  who  are  thereon  according  to  this  decree,  according  to  their  legal 
rank  and  privilege. 

It  is  further  ordered  and  decreed,  that  the  costs,  so  far  as  incurred,  of  the 
lower  court,  be  paid  by  the  estate ;  that  three-fourths  of  the  costs  of  appeal  be 
paid  by  the  estate,  and  the  other  fourth  thereof  by  F.  0.  Bouts. 
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The  State  v.  Judge  of  the  Sixth  Judicial  District. 

AoMMutafiMM  will  be  Issued  by  the  Supreme  Court  only  as  auxilUary  to  its  appellate  Jarlidictlon. 
The  Goostltution  does  not  confine  the  Judiciary  to  the  examination  of  such  questions  as  may 

arise  under  the  laws  in  force  at  the  time  of  its  adoption,  but  leaves  to  the  Legislature  the  power 

of  creating  new  clases  of  cases  for  the  action  of  the  courts. 
It  is  not  necessary,  to  constitute  a  judicial  proceeding,  that  it  should  have  all  the  requirements  of  a 

regular  suit 
The  Act  of  1866  **  To  enable  married  women  to  oontract  debts  and  bind  their  paraphernal  or  dota  1 

property,**  is  but  an  extension  of  the  powers  already  vested  in  the  courts,  and  the  L^islature 

bad  the  right  of  imposing  the  duty  required  by  this  Act  upon  any  court  of  original  jurisdiction. 
It  not  appearing  that  the  refiisal  of  the  Judge  to  grant  the  certificate  will  occasslon  the  applicant 

damage  to  the  amount  of  $800,  the  mandamiu  is  for  this  additional  reason  refbsed. 

ON  the  application  of  ^ Tin  L.  Welib  for  a  mandamtu  to  the  Judge  of  the  Dis- 
trict Court  of  East  Baton  Rouge,  BeaU,  J. 

Merbick,  G  J.  The  relator  appUed  to  the  Judge  of  the  Sixth  District  Court, 
under  the  Act  of  1866,  (p.  264,)  to  be  authorized  to  execute  a  mortgage  in 
order,  as  is  alleged,  to  pay  a  pressing  debt  due  on  account  of  the  paraphernal 
estate  of  the  wife. 

The  late  Disfrict  Judge  being  of  the  opinion  that  the  duty  imposed  by  the 
Act  of  1866  is  not  judicial,  declined  to  examine  the  applicant  and  grant  or  re- 
fuse the  certificate  authorized  by  the  statute.  He  cites  in  support  of  his  posi- 
tion the  first  Article  of  the  Constitution,  which  divides  the  powers  of  the 
government  into  three  departments,  and  prohibits  each  of  the  departments 
from  exercising  powers  properly  belonging  to  either  of  the  others,  and  he  con- 
cludes that  the  duty  imposed  by  the  Act  properly  belongs  to  the  executive 
department,  and  ought  to  have  been  confided  to  a  clerk  or  notary  public,  as 
deputy  executive  officers. 

The  present  Judge  in  answer  to  the  application  for  the  mandamuM^  says  that 
he  waives  any  further  answer  to  the  application,  and  submits  the  case  upon  the 
reasons  of  his  predecessor,  as  an  answer,  and  as  the  ground  of  his  refusal  to 
act  in  the  premises. 

The  line  of  demarkation  between  the  different  departments  of  the  govern- 
ment is  on  many  subjects  so  fiiint,  ^hat  it  sometimes  presents  questions  of  great 
embarassment  The  Constitution  has  but  sketched  the  main  outlines,  and  the 
filling  up  has  been  left  to  the  departments  themselves,  and  notably  to  the  ju- 
diciary to  determine  where  the  one  power  ceases  and  the  other  begins.  Hence 
great  caution  ought  to  be  used  in  the  determination  of  these  questions.  We 
find  by  the  Constitution  of  1846,  it  was  provided  that  ^'  No  duties  or  functions 
should  ever  be  attached  by  law  to  the  Supreme  or  District  Courts,  or  the 
several  Judges  thereof^  except  such  as  are  judicial." 

This  prohibition  has  been  omitted  fit)m  the  Constitution  of  1852,  and  the 
question  rests,  as  correctly  stated  by  the  Judge  a  quo,  upon  Article  one  of  the 
present  Constitution,  which  is  nearly  identical  with  the  same  Article  in  the 
Constitution  of  1812. 

We  find  that  the  Attorney  General,  the  District  Attorneys,  Justices  of  the 
Peace,  the  Clerks,  Sheriffs  aud  Coroners  are  classed,  as  to  their  general  duties, 
by  the  Constitution  as  belonging  to  the  department  of  the  judiciary. 
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Btati  Under  the  Constitution  of  1812,  the  Judges  of  the  parish  courts  performed, 

juDOK  6th  dis.  for  a  period  of  thirty  years,  ministerial  duties  of  the  most  opposite  and  varied 
characters.  They  ordered,  as  Judges  of  the  probate  court,  the  sale  of  real  and 
personal  estate,  and  sold  it  as  auctioneers ;  they  ordered  petitions  and  executed 
their  own  orders  as  notaries  public ;  they  received  wills  as  notaries,  and  order- 
ed the  same  to  be  executed  after  the  death  of  the  party,  as  Judges ;  and  finally, 
recorded  the  same  as  clerks  of  their  own  courts.  They  were  Registers  of  Mort- 
gages ;  they  presided  over  Police  Juries ;  they  were  Judges  of  elections ;  they 
authenticated  the  indentures  of  apprentices,  and  in  certain  cases  transferred 
their  unexpired  terms  ;  they  licensed  pedlars,  registered  births  and  deaths,  re- 
corded the  brands  of  cattle,  and  held  inquests  over  those  who  appeared  to  have 
come  to  their  deaths  by  violence.  Yet  we  are  not  aware  that  it  was  ever  sup- 
posed that  any  of  these  multifarious  duties  were  executive  in  the  sense  of  the 
Constitution  of  1812.  They  appear  to  have  been  considered  ministerial,  and 
as  belonging  rather  to  the  judicial  than  the  executive  department  of  the  govern- 
ment 

The  ministerial  duties,  whether  performed  by  the  person  exercising  the  judi- 
cial functions  or  by  another  officer  as  his  agent,  (as  in  the  case  of  a  Justice  of 
the  Peace  who  still  acts  as  his  own  clerk,)  are  essential  to  the  very  existence 
of  the  judiciary.  It  is  by  the  aid  of  ministerial  acts  and  offices  that  matters 
are  brought  before  the  judiciary  for  judgment,  and  they  are  the  hands  by  which 
the  decrees  of  court  are  finally  executed. 

The  duty,  we  conclude,  imposed  by  the  Act  of  1865  is  not  one  confided  by 
the  Constitution  to  the  executive  department 

Is  the  duty  a  ministerial  or  a  judicial  duty  ?  If  it  is  merely  ministerial,  al- 
though confided  to  the  Judge  of  the  District  Court,  there  is  no  direct  appeal 
fi'om  the  act  of  the  Judge  to  this  court  in  any  case,  and,  as  a  consequ^ce,  the 
application  for  a  mandamus  will  not  lie,  because  the  mandamus  is  a  process 
which  issues  from  the  court  only  as  auxilliary  to  its  appellate  jurisdiction. 

The  Constitution,  in  the  division  of  powers,  was  not  intended  to  confine  the 
judiciary  exclusively  to  the  examination  of  the  classes  of  judicial  questions 
which  might  arise  under  the  laws  as  then  in  force,  but  it  lefi;  to  the  Legislature 
the  power  of  creating  other  classes  of  cases  for  the  action  of  the  court  The 
Legislature  might  compel  the  courts  to  take  cognizance  of  new  crimes  and  of- 
fences. It  might  modify  the  modes  of  proceeding  and  the  rules  of  evidence. 
It  might  submit  new  questions  of  law  arising  firom  civil  proceedings  for  the 
consideration  of  the  courts,  and  still  there  could  be  no  ground  for  the  charge, 
that  the  Legislature  was  conferring  upon  the  courts  any  of  the  powers  belong- 
ing to  the  executive  department 

Let  us  now  sec  what  is  the  nature  of  the  duties  imposed  by  the  Act  of  1855. 
A  proceeding  maybe  a  judicial  proceeding  without  having  all  the  formal  parties 
required  in  a  regular  suit,  as  in  the  case  of  the  naturalization  of  foreigners,  and 
many  matters  entrusted  to  the  probate  court 

Powers  have  for  a  long  time  been  conferred  upon  our  courts  to  adjudicate 
upon  questions  of  capacity  and  status.  The  statute  of  1829  conferred  on  the 
District  Courts  the  power  of  emancipating  minors  over  the  age  of  nineteen 
years ;  the  court  of  probates  had  the  power  to  appoint  guardians  and  curators, 
which  was  conferred  by  statute  as  early  as  1807.  Power  to  interdict,  to  ex- 
amine lonatics  and  send  them  to  asylums  is  vested  in  the  courts. 
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Courts  of  justice  had  always  exercised  the  power  of  decreeing  a  separation  of  State 
of  goods  between  husband  and  wiiV.  The  Code  of  1808  conferred  upon  the  judoeCthDis. 
Judge  power  to  authorize  the  wife  to  appear  in  a  court  of  justice  if  the  husband 
refused  to  give  such  authority.  Moreover,  if  the  husband  refused  to  authorize 
his  wife  to  pass  an  act  respecting  her  separate  estate,  the  Judge  had  power  to 
cite  or  call  her  husband  before  him,  and  to  authorize  or  refuse  to  empower  the 
wife  so  to  sign  such  act,  and  theae  provisions  are  retained  in  the  Code  of  1825. 
The  statute  of  1855,  in  question,  is,  therefore,  but  an  extension  of  the  powers 
already  vested  in  the  courts,  and  daily  exercised  by  them.  The  Judge,  by  the 
last  mentioned  statute,  is  required  to  examine  the  wife  separate  and  apart  from 
her  husband  touching  the  object  for  which  the  money  is  to  be  borrowed  or 
debt  contracted.  This  examination  is  left  to  the  discretion  of  the  Judge,  and 
he  may  conduct  it  under  oath  or  not  as  he  shall  deem  proper.  It  is  not  ex- 
clusive of  other  proo&  which  the  wife  may  produce  before  him. 

After  such  examination  it  is  his  duty,  if  he  finds  that  the  money  to  be  bor- 
rowed or  the  debt  to  be  contracted  is  intended  for  the  advantage  of  the  husband 
or  the  community,  to  refuse  the  authorization. 

It,  on  the  other  hand,  the  wife  shall  satisfy  the  Judge  that  the  same  is  for 
the  benefit  of  her  separate  estate,  or  of  her  dotal  property  it  is  made  his  duty 
to  issue  the  certificate. 

It  appears  to  us  from  this  examination  of  the  statute,  that  the  Legislature 
had  the  power  to  impose  this  duty  upon  any  court  of  original  jurisdiction,  al- 
though, as  the  Judge  a  quo  suggests,  it  might  have  been  conferred  upon  the 
clerk,  under  Article  76  of  the  Constitution,  and  probably  upon  notaries  and 
other  ministerial  officers,  if  it  had  pleased  the  Legislature  to  have  clothed  the 
proceeding  with  forms  less  solemn  than  the  sanction  of  a  judicial  ofiicer. 

But  we  have  already  said  that  the  writ  of  maiidarmis  is  only  issued  by  this 
court  in  cases  where  it  has  appellate  jurisdiction.  It  does  not  appear  from  the 
proceedings,  that  the  refusal  of  the  Judge  to  grant  the  certificate  will  occasion 
the  applicant  damage  to  the  amount  of  three  hundred  dollars.  Without,  there- 
fore, considering  the  question,  whether  this  court  would  have  power  to  revise 
the  exercise  of  the  discretion  vested  in  the  District  Judges  by  the  Act  of  1855, 
we  are  of  the  opinion  that  there  is  no  sufficient  showing  to  authorize  the  writ 
of  mandamus  to  issue  in  this  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  petition 
for  a  mandamv>8  in  this  case  be  dismissed,  and  that  said  Mrs,  Ann  Z.  Webb  and 
husband  pay  the  costs. 


A.  A.  WiLUAMs  V.  W.  F.  Talbot. 

Yh€  redhibitory  action  cannot  be  malDteined  when  the  purchaser  of  a  slave  permitted  many  months 
to  dapse,  after  the  first  development  of  disease,  without  resorting  to  medical  aid. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
R.  db  H.  Marr,  for  plaintiff  and  appellant.     Moise  &  Randolph,  for  de- 
fendant 

CoLB,  J.     This  is  an  action  to  rescind  the  sale  of  a  slave,  passed  the  Ist  Jan- 
uary, 1858,  and  to  recover  the  price,  on  the  ground  that  he  was  afflicted  at 
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wiLUAna  that  time  with  a  redhibitory  malady,  which  caused  his  death  about  the  mid- 
Talkw.        die  of  June,  1854. 

It  is  alleged  that  this  disease  was  pulmonary  consumption. 

Davis  was  the  overseer  of  plaintifif  during  the  time  the  slave  Jack  was  on 
his  plantation,  and  testifies  that  he  was  apparently  well  at  his  arrival,  but  two 
or  three  weeks  afterwards,  witness  discovered  he  was  afifected  with  a  bad  cough, 
particularly  of  nights ;  his  health  became  gradually  worse  to  the  period  of  his 
decease. 

He  first  noticed,  in  July  or  August,  1853,  that  Jack  expectorated  blood 
during  his  spells  of  coughing,  and  complained  of  fever  and  night  sweats.  He 
was  employed  at  chopping  wood  up  to  the  middle  of  October,  1858. 

Dr.  Favrot  was  first  called  to  see  him  in  July  or  August,  1 853 ;  he  pre- 
scribed for  him  at  that  time,  and  afterwards  in  October  of  the  same  year. 

Dr,  Vaughan  testifies  he  first  examined  Jack  in  December,  1853,  and  found 
him  in  an  advanced  stage  of  tubercular  consumption. 

Drs,  McKehey  and  Picton  examined  him  in  the  spring  of  1854,  and  the  for- 
mer testifies,  he  thinks,  they  found  a  cavity  in  one  of  the  lobes  of  his  lungs. 

The  neglect  of  plaintiff  to  send  for  medical  aid  for  so  many  months  after  the 
first  manifestation  of  symptoms  of  disease,  constitutes,  under  the  established 
jurisprudence  of  this  court,  a  bar  to  his  action  of  redhibition. 

Plaintiff  has  sought  to  prove  by  scientific  gentlemen,  that  the  disease  existed 
anterior  to  the  sale ;  but  the  uncertainty  which  characterizes  human  specula- 
tions and  hypothesis,  renders  such  testimony  nugatory,  imless  the  witnesses 
had  been  called  at  the  first  opening  of  the  malady,  and  had  exerted  their  medi- 
cal resources  to  a  degree  that  they  could  reasonably  testify  the  death  did  not 
result  from  neglect  to  apply  scientific  aid  to  the  primary  symptoms  of  disease. 

He  has  also  attempted  to  show  that  this  slave  was  injured  many  years  before 
the  sale,  and  exhibited  then  some  signs  of  the  disease  which  subsequently  ter- 
minated his  existence ;  but  evidence  of  this  character  cannot,  as  a  general  rule, 
prevail,  unless  a  continuity  of  the  malady  is  established  from  its  inception  to 
the  death  of  the  patient,  with  more  or  less  violence ;  it  may  be,  however,  with 
brief  periods  of  respite,  according  to  the  nature  of  the  disease,  and  unless  also 
within  a  reasonable  time  after  the  first  signs  of  the  disease  medical  assistance 
is  invoked. 

Even  if  it  could  be  proved  the  malady  was  incurable  ah  initio^  this  would 
not  be  of  itself  sufficient  to  cancel  a  sale,  for  if  a  physician  had  been  called  at 
the  primary  manifestation  of  the  disease,  the  life  of  the  slave  might  have  been 
extended  for  some  years. 

It  would  be  unjust  to  coerce  the  vendor  to  return  the  price,  when,  if  medical 
aid  had  been  promptly  summoned,  the  life  of  the  slave  might  have  been  spared 
for  years,  and  then  even  if  he  was  obliged  to  take  him  back,  he  would  have 
had  the  benefit  of  his  services  for  a  long  period. 

Humanity  and  a  just  regard  to  the  rights  of  vendors  require  that  parties 
should  not  recover,  who  have  permitted  many  months  to  elapse,  after  the  first 
development  of  disease,  before  invoking  medical  aid. 

Vide  10  An.  263,  267,  302. 

The  judgment  is  therefore  affirmed,  with  costs. 
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George  W.  Roper  v,  Euzabeth  Maoeb  et  al. 

ftalntiirtiied  origfnallj  upon  a  quantum  meruU  for  materiali  famished  and  work  done  In  buildlnf 

a  hoase,  and  afterwards,  bj  an  amendment  admitted  by  the  eourt,  set  up  a  written  contract.    (10 

An.  61.) 
On  the  case  being  remanded,  the  defendants  ot^ected  to  the  action  being  maintained  against  them* 

because  thej  had  not  been  put  in  default.    nOd  :  That  this  case  does  not  come  within  the  rule 

relied  on  bj  defendants. 
The  Act  of  1888  repealed  Article  664  G.  P.,  and  implies  the  allowance  of  Interest  on  unliquidated 

demands. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
M,  2L  Cohen,  for  plaintifil    Alfred  Hennen,  for  defendants  and  appel- 
lants. 

VooBHiES,  J.  This  case  has  already  been  before  us.  The  report  of  the  ex- 
perts having  been  set  aside,  it  was  remanded  to  be  proceeded  in  according  to 
Uw.     See  10  An.  61,  68. 

The  defendants  are  again  appellants  from  a  judgment  rendered  against  them 
in  &yor  of  the  plaintiff. 

It  appears  from  the  judgment  thus  rendered  that  they  were  debited  with  the 
sum  of  $1825,  as  the  price  stipulated  for  the  work  specified  in  the  contract, 
and  $225  for  extra  work,  deducting  therefrom,  as  credits,  the  sum  of  $1100, 
acknowledged  to  have  been  received  by  the  plaintiff,  and  $75  to  complete 
some  of  the  work  shown  to  be  defective.  The  result  thus  presented  is,  we 
think,  justified  by  the  evidence. 

From  a  careful  examination  of  the  evidence,  we  are  not  enabled  to  say  that 
the  Judge  erred  in  rejecting  the  claim  for  damages  set  up  by  the  defendants  in 
reconvention,  alleged  to  have  been  sustained  by  them  in  consequence  of  the 
failure  of  the  plaintiff  to  perform  the  work  within  the  stipulated  term. 

The  appellants  have  submitted  several  questions  of  law  to  our  consideration. 

1st  That  the  action  cannot  be  maintained,  as  the  defendants  have  not  been 
put  in  default 

The  case  at  bar  does  not  come  within  the  operation  of  the  rule  relied  upon. 
See  the  case  of  Loreau  v.  Declouet,  3  L.  R.  1. 

2d.  That  the  judgment  should  have  been  rendered  against  the  defendants 
jointly  and  not  in  solido. 

It  is  clear  that  the  obligation  of  the  defendants  was  joint  and  not  in  solido  ; 
hence  the  judgment  is  erroneous  and  must  be  Kfversed.  G.  C.  2075 ;  15  L.  R. 
588;  3  An.  102. 

3d.  That  interest  was  improperly  allowed  the  plaintiff  on  his  claim,  which 
was  liquidated,  from  judicial  demand. 

The  Article  554  of  the  Code  of  Practice,  on  which  the  appellants  rely,  was  re- 
pealed by  the  Act  of  1839,  implying  thereby  that  interest  might  be  allowed  on 
accounts  or  unliquidated  demands. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below  be  avoided 
and  reversed;  that  the  plaintiff  recover  of  the  defendants  jointly  the  sum  of 
three  hundred  and  seventy-five  dollars,  with  legal  interest  thereon  from  judicial 
demand  until  paid,  and  also  the  costs  of  the  District  Court,  for  the  payment  of 
which  said  defendants  shall  be  bound  in  solido;  and  it  is  further  ordered,  that 
^e  costs  of  this  appeal  be  paid  by  the  plaintiff  and  appellee. 
52 
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Sarah  Jacobs  r.  S.  Levy. 

It  la  a  fnfficlent  compliance  with  Art.  72  of  the  Constitution,  for  the  Judge  to  state  In  his  decree 
that,  "  after  hearing  evidence  and  argument  of  counsel  for  the  reasons  assigned  in  open  court,  It 
1b  adjudged  and  decreed,  Ac." 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
Wooldridge  &  Lemly,  for  plaintiff,    R  C.  Elliott,  for  defendant  and  ap- 
pellatit 

Buchanan,  J.  The  defendant  is  appellant  from  a  judgment  condemning 
him  to  pay  one  hundred  and  fifty  dollars  damages  for  a  very  gross  slander  of 
the  chastity  of  plaintiff,  who  is  a  married  woman,  and  whose  behavior  is  proved 
to  be  correct 

The  defendant  relies  in  this  court  entirely  on  the  want  of  a  statement  of 
reasons  in  the  written  judgment  of  the  District  Court 

The  judgment  reads  as  follows :  **  After  hearing  evidence  and  argument  of 
counsel,  for  the  reasons  assigned  in  open  court,  it  is  adjudged  and  decreed,'*  &c. 

We  think  this  satisfies  the  requirement  of  the  Article  72  of  the  Constitution 
of  the  State,  that  Judges  shall  *'  in  all  cases  adduce  the  reasons  on  which  their 
judgment  is  founded.*' 

Judgment  affirmed,  with  costs. 


W.   J.    Blocker  v.  W.  W,  Whittenburg,    Captain   and   Owner   of 
Steamer  B.  E.  Clarke. 

The  lex  fori  goyems  the  admissibility  and  effect  of  evidence. 

The  principle  as  to  the  liability  of  common  carriers  laid  down  in  the  case  of  WatUx.  Steamer  Saaron^ 
11  An.  48,  re-afflrmed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans  EeynoUU,  J. 
H,  B,  Egglenton^  for  plaintiff  and  appellant     Charles  B.  Singleton,  for 
defendnat 

Merrick,  C.  J.  The  court  did  not  err  in  excluding  the  deposition  of  W.  P. 
Blocker,  the  son  of  the  plaintiff.  The  admissibility  of  the  testimony,  as  w^ell 
as  the  sufficiency  of  the  proof,  are  judged  of  by  the  laws  of  Louisiana,  and 
not  those  of  Texas  where  the  plaintiff  resides  and  the  deposition  was  taken. 
The  general  rule,  subject  to  several  exceptions,  is  that  the  lex  fori  governs 
the  admissibility  and  effect  of  evidence.     17  L.  R.  458  ;  19  L.  R.  214,  215. 

Descendants  are  expressly  prohibited  from  being  witnesses  in  civil  cases  for 
or  against  their  ascendants.  This  prohibition  is  not  based  exclusively  upon  the 
reason,  that  these  relations  are  the  forced  heirs  of  each  other,  but  because  it 
has  hitherto  been  the  policy  of  the  law  to  withdraw  the  witness  firom  the  ne- 
cesssity  of  testifying  for  or  against  those  to  whom  he  sustains  such  intimate  and 
delicate  relations,  and  to  relieve  the  courts  from  the  embarassment  of  hearing 
and  deciding  upon  this  kind  of  proof     5  L  R.  96 ;  7  Rob.  860.     The  present 
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case  is  not,  therefore,  within  the  exception  to  the  general  rule,  and  the  testi-       Bloomi 
mony  was  properly  rejected.  Whittmcbcro. 

This  suit  is  instituted  to  recover  of  the  defendant  $1500,  for  damages  alleged 
to  have  been  done  to  plaintiff's  cotton,  which  the  defendant  received  at  Swan- 
son's  Landing,  on  Lake  Caddo,  in  the  State  of  Texas,  without  instructions  from 
the  plaintiff,  during  its  transportation  to  New  Orleans. 

The  testimony  is  very  conflicting,  but  we  think  the  following  facts  are  suf- 
ficiently established,  viz :  that  the  defendant  took  eighty-five  bales  of  plaintiff's 
cotton  at  Swanson's  Landing,  on  Lake  Caddo,  aboard  of  a  flat  made  fast  to  the 
B.  E.  Clark ;  that  he  proceeded  to  Law's  Landing  and  took  more  cotton  on 
board  the  flat ;  that  he  moored  the  boat  to  a  tree  or  stump  about  a  quarter  of 
a  mile  from  the  landing ;  that  the  flat  sunk,  in  a  rainstorm  or  a  gale ;  that  forty- 
five  bales  of  plaintiff's  cotton  were  at  night  thrown  into  the  water  by  the  sink- 
ing of  the  flat ;  that  the  captain  and  crew  went  into  the  water,  which  appears 
to  have  been  shallow,  and,  by  morning,  secured  the  cotton  upon  the  bank  of  the 
lake,  and  there  placed  the  bales  upon  their  edges,  a  little  distance  apart,  in 
order  that  they  might  more  readily  dry  ;  that  the  captain  left  the  cotton  in 
charge  of  the  proprietor  of  Law's  Landing ;  that  he  proceeded  to  New  Orleans 
with  the  boat ;  that  rainy  weather  intervened,  and  on  the  retuni  of  the  boat 
the  cotton  was  received  aboard  the  boat  saturated  with  water ;  that  the  captain 
collected  $135  salvage  on  the  cotton,  and  paid  $35 ;  that  when  the  forty-five 
bales  were  delivered  at  New  Orleans  they  were,  with  the  exception  of  two 
bales,  greatly  damaged  and  rendered  unmerchantable,  and  that  the  liability  of 
the  boat  was  admitted  by  the  captain  and  owner. 

On  this  statement  of  facts  we  do  not  think  the  inquiry  important,  whether 
or  not  the  defendant  took  the  cotton  without  authority.  On  the  question  how 
the  injury  occured,  one  of  the  plaintiff's  witnesses  swears  positively,  that  the 
flat  was  filled  with  water  by  the  backing  of  one  of  the  wheels  of  the  boat,  while 
the  defendant's  witnesses  say  it  was  occasioned  by  the  waves.  Some  of  the 
witnesses,  those  of  the  plaintiff,  would  lead  us  to  think  it  was  but  a  common 
rain  accompanied  with  a  little  wind ;  others,  officers  and  hands  on  the  boat,  de- 
scribe it  as  a  gale,  so  severe  as  to  render  it  dangerous  to  remain  near  the  pilot 
house.  Again,  on  the  subject  of  the  stowage  of  the  injured  cotton,  on  the  return 
of  the  boat,  two  of  plaintiff's  witnesses  swear  that  it  was  stowed  in  the  hold  of 
the  boat,  and  one  of  them,  that  it  was  so  stocwd  against  his  remonstrances. 
On  the  other  hand,  some  of  the  officers  and  hands  swear,  that  it  was  stowed  in 
the  engine  room,  or  in  front  of  and  near  the  boilers :  where  and  how,  they  are 
not  quite  consistent  among  themselves.  We  shall  not  undertake  to  reconcile 
this  testimony,  nor  decide  which  class  of  witnesses  is  entitled  to  be  believed  on 
this  point 

"We  are  of  the  opinion,  from  the  testimony,  that  the  short  time  the  cotton 
was  in  the  water  in  Lake  Caddo  was  not  the  occasion  of  the  damage  to  it 
That  if  it  had  been  immediately  placed  under  cover,  in  a  situation  to  dry,  it 
would  not  have  become  injured  to  any  great  extent  That  the  injury  was  oc- 
casioned by  exposure  to  the  rain  for  several  days  following,  and  then  being 
transported  in  this  condition  to  the  city,  either  in  the  engine  room,  by  the 
boilers,  or  in  the  hold. 

Whether,  therefore,  the  captain  had  improperly  obtained  the  cotton  or  not, 
is  immaterial,  because  he  was  bound  to  that  diligence,  during  the  whole  of  the 
period  of  the  transportation  of  the  cotton,  which  the  law  exacts  of  the  common 
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Blockk*  carrier.  He  was  wanting  in  that  diligence  in  leaving  the  cotton  upon  the  bank 
Whittiiibum.  of  the  lake,  exposed  to  the  weather  and  the  almost  daily  rains,  often  common 
at  this  season  of  the  year.  He  should  have  left  a  tarpaulin  to  cover  the  cotton 
during  the  rains,  or  provided  other  means  of  shelter.  In  the  case  of  WatU  y. 
Steamer  Saxon  we  said :  "  The  common  carrier  is  bound  to  the  most  exact  dili- 
gence, as  much  to  avoid  danger  which  may  be  reasonably  apprehended  in  the 
future,  as  to  rescue  the  property  from  present  and  imminent  periL"  11  An. 
46,  We  conclude  that  the  defendant  is  responsible.  See  8  An.  298,  Bond  v. 
Frosty  and  12  An.,  Steamer  Jean  Wehre  v.  H.  Kendell  Carter  db  Co ;  Parson's 
Mercantile  Law,  215;  12  Howard,  280. 

We  think  the  damages  are  proven  to  be  $1245  50. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed,  that  the  plaintiff  do  have  and  recover  judgment  against  the 
said  defendant,  for  said  sum  of  twelve  hundred  and  forty -five  dollars  and  fifty- 
cents,  with  five  per  cent,  interest  thereon  from  the  first  day  of  June,  1854,  until 
paid,  and  costs  of  both  courts,  and  that  the  plaintiflf  have  a  privilege  upon  said 
steamboat,  to  secure  the  payment  of  the  same. 


T.  S.  McCay  r.  J.  S.  Chambliss. 

An  action  of  rodblbltfon  to  set  aside  the  sale  of  a  slaye  on  the  ground  that  the  dave  had  so  Uttfo 
mind  or  sense  as  to  be  utterly  worthless,  cannot  be  maintained. 

Such  a  case  falls  within  the  Article  2497  of  the  Code  as  a  defect  apparent  to  any  ordinary  ob- 
server. 

A  PPE  AL  from  the  Fourt  District  Court  of  New  Orleans,  Reynolds^  J. 
A.     McCay  and  Edwards^  for  plaintiff.    J.  B.  &  C.  T.  Bemiss^  for  defendant 
and  appellant 

YooRHiES,  J.  The  defendant  is  sued  on  his  promissory  note,  which  he  al- 
leges was  given  in  payment  of  the  price  of  a  slave  named  Riley ^  sold  to  him  by 
K.  W.  McKiniuy^  with  full  warranty.  Jamei  S,  Person,  as  holder  of  the  note 
by  blank  endorsement  from  Mc  Kinney ,  the  payee,  caused  the  same  to  be  pro- 
tested for  non-payment  at  maturity. 

The  failure  of  consideration  is  the  ground  of  defence  on  which  the  payment 
of  the  note  is  resisted.  The  defendant  avers,  that  after  the  sale  the  slave  Biley 
proved  to  be  unsound  and  worthless,  and  died  of  a  disease  under  which  he 
labored  at  the  time  of  the  sale ;  that,  under  the  laws  of  Mississippi,  the  domi- 
cil  of  the  parties  where  the  contract  was  made,  he  has  the  right  to  avail  him- 
self of  his  defence  against  the  plaintiff,  as  holder  of  the  note. 

Conceding  his  proposition  to  be  true,  on  which  we  express  no  opinion,  we 
do  not  feel  ourselves  authorized,  after  a  careful  perusal  of  the  evidence,  to  say 
that  the  Judge  a  quo  erred  in  his  conclusion. 

The  alleged  sale,  it  appears,  took  place  on  the  8th  of  March,  1852.  One  of 
the  defendant's  witnesses  testifies,  '*  that  he  was  informed,  and  believes,''  that 
the  negro  is  dead ;  that  he  died  during  the  spring  or  summer  after  Mr.  Cham- 
hHs9  bought  him.     He  does  not  kpow  of  what  disease  he  died;  he  saw  him 
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sereral  times  previous  to  the  15th  of  October,  1852,  when  ho  seemed  to  be  in        McCat 


good  health ;  but  the  last  time  he  saw  him,  about  a  week  or  two  before  he  died,  Ci 
he  seemed  to  be  in  bad  health,  which  he  attributed  to  his  exposure  while  run- 
away. The  other  witnesses,  Dennis  and  Lewi^  both  testify  that  ^^  Hiley  had 
so  little  mind  or  sense  as  to  render  him  utterly  worthless,"  the  former  adding 
that  he  was  informed  by  B,  G.  Brown,  the  overseer  of  the  defendant,  that 
Eilef/  died  in  August,  1852,  but  of  what  disease  he  did  not  know ;  neither  did 
he  know  the  state  of  his  health  between  the  8th  of  March  and  15th  of  October, 
1852,  except  while  under  his  charge,  just  after  he  had  runaway,  when  he  look- 
ed to  be  in  bad  health.  There  is  nothing  showing  the  nature  of  the  disease  of 
which  the  slave  died,  nor  the  date  of  its  oiigin.  No  physician  appears  to  have 
been  called  in.  Neither  does  it  appear  that  any  attempt  was  ever  made  by  the 
defendant  to  have  the  sale  annulled  on  account  of  the  alleged  defects.  But  it 
is  insisted  by  him  that  the  proof  of  the  defectiveness  of  the  slave's  mind  is  con- 
clusive. 

It  is  not  pretended  that  the  slave  was  afflicted  with  madness,  one  of  the  ab- 
solute vices  of  slaves  giving  rise  to  redhibition.  In  the  case  of  Briant  v.  Marshy 
19  L.  R.,  392,  it  is  said,  that  actual  idiocy  may,  perhaps,  bo  considered  as  one 
of  the  absolute  vices,  although  not  specially  classed  as  such  under  Article  2502 
of  the  Code.  But  the  qualification  which  foUows,  clearly  indicates,  we  think, 
that  the  court  did  not  intend  to  sanction  such  an  interpretation.  On  the  con- 
trary, the  organ  of  the  court  remarked :  "  But  such  a  defect  as  that  would,  we 
think,  be  so  apparent  to  an  ordinary  observer,  as  to  Ining  the  case  within  the 
Article  2497  of  the  Code."  So,  in  the  present  case,  if  the  slave  ^*  Biley  had  so 
little  mind  or  sense  as  to  be  utterly  worthless, '^  it  appears  to  us  that  it  must 
have  been  apparent  to  an  ordinary  observer  at  the  date  of  the  sale.  Henee,  we 
do  not  think  the  defendant  can*  have  any  just  or  legal  ground  of  complaint 

Judgment  affirmed. 

Merrick,  C.  J.  T  concur  in  the  decree  in  this  case  under  Art  2511  C.  C,  but 
I  am  not  prepared  to  say  there  may  not  be  cases  of  mental  imbecility  which 
would  give  rise  to  an  action  of  redhibition,  because  not  a  vice  discoverable  on 
mere  inspection  by  a  person  of  ordinary  experience. 


J.  L.  Powers  v.  W.  E.  Hubbell — Turnbull  &  Co.,  Intervenors. 

The  keeper  of  a  Jfyery  stable  haa  no  privHege  by  law  upon  carriages  and  horses  kept  In  bis  stable. 

When  the  rendee  of  a  carriage  covenanted  with  his  vendor  not  to  sell  it  to  the  prejudice  of  his 
Tendor*8  right,  and  a  subseqaent  purchaser  assumed  the  payment  of  the  price  and  received  pos- 
session from  the  original  vendor :  Beld^  that  the  vendors  privilege  still  existed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cott&n,  J. 
J.  J.  Michel^  for  plaintiff.   Semmes  <&  Edwards  and  Budd  &  Lambert,  for 
intervenors  and  appellants. 

Merrick,  C.  J.  This  case  presents  the  question,  whether  the  keeper  of  a 
livery  stable  has  a  privilege  upon  the  carriage  and  horses  kept  by  him,  and,  if 
so,  whether  it  is  superior  to  that  of  the  vendor  of  the  carriage. 

The  plaintiff's  counsel  contends,  that  the  privilege  of  the  keeper  of  the  livery 
stable  for  the  keeping  of  the  horses  and  the  storage  of  the  carriage  is  that  of 


t. 
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FOWB10        the  lessor,  and  he  cites  the  Articles  3185,  8223,  3224,  8225  of  the  Civil  Code, 
HuBBKLL.      and  5  An.  p.  718,  in  support  of  this  position. 

The  lessor,  under  the  contract  of  letting  and  hiring,  parts  with  the  occu- 
pancy of  the  real  estate,  and  the  same  goes  into  the  occupation  of  the  lessee. 

Here  the  possession  of  the  liver}'  stable  is  in  the  keeper,  who  has  never  pwirt- 
ed  with  the  possession.  The  hack  driver  who  takes  his  horses  and  carriage  to 
the  livery  stable  for  keeping,  has  himself  possession  of  no  part  of  the  building, 
and  the  reward  which  the  owner  exacts  for  such  keeping  is  not  rent  of  the 
stable. 

The  Articles  of  the  Code  cited  do  not  confer  upon  the  plaintiff  a  privilege, 
and  we  are  not  aware  of  any  other  Articles  of  the  Code  which  gives  the  keeper 
of  a  livery  stable  a  privilege  upon  the  carriage  sent  there  with  the  horses  to  be 
kept.  Whether  he  has  a  privilege  for  preserving  the  horses  by  feeding  them, 
it  is  no*:  necessary  to  decide.  The  plaintiff  contends  that  the  intervenors  have 
lost  their  privilege  upon  the  carriage,  because  they  sold  it  first  to  one  Madden, 
who  afterwards  sold  it  to  the  defendant,  and,  therefore,  the  intervenors  have, 
under  Article  3194,  lost  their  privilege. 

We  think  the  intervenors  have  not  lost  their  privilege.  Madden^  in  a  writ- 
ten contract,  covenanted  not  to  convey  the  carriage  to  the  prejudice  of  the 
rights  of  the  intervenors. 

Before  the  sale  to  the  defendant,  in  pursuance  of  MadderCs  contract,  the  car- 
riage was  delivered  to  the  intervenors,  from  whom  the  defendant  received  it. 
He,  moreover,  agreed  by  an  entry  on  MadderCs  contract,  to  all  the  conditions 
of  the  sale  to  Madden,  and  assumed  the  payment  of  his  notes  to  tke  intervenors, 
at  the  time  they  delivered  him  the  carriage. 

Thus,  ffubhell  placed  himself  in  Madden' 8  shoes  as  purchaser,  and,  as  &  con- 
sequence, the  property  was  still  bound  for  the  payment  of  the  vendor.  The 
vendors  had  not  allowed  the  carriage  to  be  sold  without  making  their  claim  and 
obliging  the  new  vendee  to  receive  possession  of  them,  and  to  assume  to  them 
the  payment  of  the  price.  As  against  the  plaintiffs  who  had  no  privilege  at  all 
it  must  be  held  that  the  defendant  stands  in  the  relation  of  a  vendee  to  the  in- 
tervenors, and  not  having  paid  the  price  their  privilege  must  be  recognized. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court,  upon  said  demand  in  intforvention,  be  avoided  and  re- 
versed, that  the  vendors'  privilege  in  their  favor  be  recognized  upon  the 
proceeds  of  said  carriage  and  harness,  for  the  payment  of  said  sum  of  five  hun- 
dred and  eighty-five  dollars  and  interest,  as  set  forth  in  their  petition  of  inter- 
vention, and  it  is  further  ordered,  that  the  proceeds  of  said  carriage  and  harness, 
afl^r  deducting  the  costs  of  sale,  viz :  the  sum  of  five  hundred  and  sixty-one 
dollars  and  sixty-five  cents,  be  paid  over  to  the  said  intervenors,  in  part  satis- 
faction of  the  vendors'  privilege,  and  that  said  plaintiff,  James  S.  Powers,  pay 
the  costs  of  the  appeal  and  the  cost  of  the  intervention  in  the  lower  court. 
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M.  A.  Cornish,  f.  w.  c,  t?.  L.  N.  Sheltok. 

Where  the  disease  of  which  a  dare  died  manifested  itself  within  three  days  after  the  sale,  bat  death 
was  caused  by  a  relapse  not  attributable  to  negligence  on  the  part  of  the  purchaser,  held^  that  the 
sale  should  be  ayoided. 

The  presumption  of  the  existence  of  a  disease  at  the  time  of  the  sale,  fk'om  its  manifestation  within 
^ee  days  after  the  day,  may  be  rebutted  by  evidence. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
W.  IL  Hunt,  for  plaintiff.     L.  B.  Simonds^  for  defendant  and  appellant 

Cole,  J.  This  suit  is  instituted  for  the  recovery  of  the  price  paid  for  a  slave, 
on  the  ground  that  she  was  affected  with  a  redhibitory  vice,  which  caused  her 
death  within  three  days  after  the  sale. 

It  is  proved  that  plaintiff  purchased  from  defendant  the  slave  Diana  on  a 
Saturday ;  she  was  taken  sick  very  early  on  Sunday  morning,  and  died  of  yel- 
low fever  within  three  days  after  the  sale. 

The  vice  having  made  its  appearance  within  three  days  after  the  sale,  is  pre- 
sumed to  have  existed  before.     C.  C.  2508;  Landry  v.  Peterson,  4  An.  96. 

It  is  averred  by  defendant  that  yellow  fever  is  not  a  redhibitory  vice ;  that 
not  only  is  the  disease  curable,  but  that  in  this  case  the  patient  was  actually 
cured,  and  through  some  imprudence  or  negligence  she  was  taken  with  a 
relapse,  of  which  she  died. 

It  appears  that  her  attending  physician  was  employed  by  defendant,  and  at 
one  time  he  considered  her  out  of  danger.  A  person  who  has  been  sick  with  the 
yellow  fever  is  not,  however,  free  from  the  danger  of  a  relupse  for  a  considerable 
period  after  the  disease  has  apparently  departed.  If  this  slave  committed  any 
imprudence  in  leaving  her  bed  too  soon,  or  in  eating  improper  food,  it  may  per- 
haps be  attributed  to  the  belief  of  the  physician  that  she  was  out  of  danger, 
which  ma3"  have  prevented  him  from  warning  her  suflBciently  of  the  danger  of 
such  imprudence.  As  this  physician  was  employed  by  defendant,  the  latter 
cannot  take  advantage  of  any  want  of  prudence  on  his  part. 

It  is  established  that  plaintiff  rendered  good  attention  to  the  deceased,  and 
that  that  the  decease  of  Diana  is  not  attributable  to  any  negligence  on  her  part 

As  this  slave  died  of  a  relapse  of  the  yellow  fever,  which  exhibited  itself 
within  three  days  of  the  sale,  then  her  death  was  produced  by  the  effects  of  a 
disease  which  the  law  presumes  to  have  existed  before  the  sale. 

We  admit  that  the  presumption  declared  by  Article  2.508  C.  C,  to  wit:  that 
the  appearance  of  the  vice  within  three  days  after  the  sale  is  not  conclusive, 
but  may  be  rebutted  by  evidence ;  in  this  case,  however,  there  is  no  testimony 
to  rebut  the  presumption  of  law.     See  Dugas  v.  Estilletts,  5  An._659. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 
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Benjamin  May  v.  John  P.  Ball. 

When  a  party  acknowledges  service  of  a  rule  on  him  to  set  aside  a  Judgment,  and  contests  it  on  Ua 
merits,  it  has  the  effect  of  a  waiver  of  all  exceptions  to  the  form  of  proceeding. 

Where  Judgment  was  rendered  without  a  hearing  or  consent  of  parties,  ?uidy  that  althou^  rendered 
In  favor  of  the  plaintiff,  he  had  a  right  to  have  It  set  aside  if  it  was  not  such  a  Judgment  as  he 
wanted. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
FmerMJi  dt  Huntington,  for  plaintiff  and  appellant     A.  G.  Semmes,  for 
defendant 

Spofford,  J.  In  this  case  it  appears  that  a  judgment  was  taken  upon  what 
purports  to  bo  a  confession  by  the  defendant  sous  seing  prive,  before  the  cause 
was  at  issue,  and  without  the  consent  or  knowledge  of  the  plaintiff  or  his 
counsel 

It  was  erroneously  stated  upon  the  minutes  of  the  lower  court  that  this 
judgment  was  rendered  upon  motion  of  the  plaintifiTs  counsel 

Upon  discovering  this  error,  the  plaintiff  took  a  rule  upon  the  defendant  to 
show  cause  why  the  judgment  should  not  be  set  aside  and  annulled.  The  de- 
fendants counsel  acknowledged  service,  and  contested  the  rule  upon  its  merit^ 
without  taking  any  exception  to  the  form  of  proceeding. 

The  facts  stated  above  were  proven,  and  no  explanatory  evidence  was  given 
by  the  defendant's  counsel  to  show  how  such  anomalous  proceedings  were 
brought  about 

The  District  Judge  dismissed  the  rule,  because  he  thought  he  could  not  dis- 
turb a  judgment  which  he  had  signed.  We  think  this  was  an  exception  to  the 
form  of  proceeding  which  had  in  effect  been  waived  by  the  defendant 

When  there  is  no  reconventional  demand,  a  party  plaintiff  is  at  liberty  to 
discontinue  his  suit  at  any  time.  Judgment  cannot  be  entered  against  his  will 
unless  due  steps  have  been  taken  to  put  the  cause  at  issue  and  have  it  fixed  for 
trial,  or  unless  he  is  in  default  himself 

The  judgment  in  this  case  was  improvidently  rendered  without  a  hearing  or 
consent  of  parties,  and  when  the  plaintiff  was  not  in  default  Although  the 
judgment  is  in  his  favor,  he  may  have  it  Fet  aside,  if  it  was  not  such  a  judg- 
ment as  he  wanted.  The  plaintiff  here  asserts  that  he  did  not  desire  the  judg- 
ment to  be  rendered,  and  that  he  is  aggrieved  by  it 

It  is,  therefore,  ordered,  that  the  judgment  on  the  rule  be  avoided  and  re- 
versed, and  that  the  prayer  of  the  rule  be  granted,  the  judgment  rendered  on 
the  3d  and  signed  on  the  5th  December,  1856,  set  aside  and  annulled,  and  the 
cause  remanded  for  further  proceedings,  according  to  law ;  the  costs  of  this 
Appeal  to  be  borne  by  the  defendant  and  appellee. 
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L.  E.  Turner,  Curator,  v.  C.  D.  Smith  et  al. 

An  acknowledgment  by  the  Ikther  of  natural  children  by  fala  own  daTe,  besides  being  oflTenslTe  to 
morals,  is  a  miure  nullity. 

A  slave  can  neither  sue  for  alimony  nor  inherit. 

The  Act  of  the  Legislature  of  the  6th  March,  18S7,  which  forbids  the  emancipation  of  slaves  there- 
after In  this  State,  renders  impossible  the  enfranchisement  of  slaves  under  a  last  will  and  testa- 
ment, not  carried  Into  execution  for  that  purpose  prior  to  the  passage  of  the  Act  of  the  Legisla- 
lature. 

The  testator,  after  a  disposition  in  favor  of  his  slave  Bachel  and  her  children,  of  one-third  of  his 
estate,  declared  as  follows :  ^  I  gim  and  bequeath  tha  remainder  of  my  ettate  to  my  ea4d  exeou" 
tor,  Charlee  Dudley  Smith.**  Meld :  That  as  It  was  not  the  intention  of  the  testator  to  give  to  his 
executor  the  portion  of  the  estate  previously  devised  to  others,  the  legacy  in  favor  of  the  slaves 
which  lapsed  in  consequence  of  the  impossibility  of  their  enfhinchlsement,  enured  to  the  beneflt  of 
the  heirs  of  law  of  the  testator  as  in  case  of  intestacy. 

APPEAL  fipom  the  District  Court  of  West  Feliciana,  Hatliff,  J. 
U.  B.  dt  E,  Phillips,  for  plaintiff.     S.  J.  Powell,  Mum  and  Miller,  for 
the  heirs,  appellants. 

Buchanan,  J.  John  Turvhull,  a  resident  of  the  parish  of  West  Feliciana, 
made  the  following  declaration  in  writing  before  a  notary  public  and  two  wit- 
nesses of  said  parish,  on  the  19th  day  of  December,  1855  : 

'*  That  he  does  by  these  presents  acknowledge  Mary,  a  girl  of  mulatto  color, 
aged  about  seven  years ;  Eliza,  a  girl  of  mulatto  color,  aged  about  six  years ; 
Dudley,  a  boy  of  mulatto  color,  aged  about  four  years ;  Charles,  a  boy  of  mu- 
latto color,  aged  about  two  years ;  and  Minerva,  a  girl  of  mulatto  color,  aged 
about  five  months,  to  be  his  children,  by  him  begotten  of  their  mother  Rachel, 
a  mulattress  or  griffe,  aged  about  twenty-three  years ;  said  children  and  their 
mother  being  now  his  slaves." 

On  the  same  day  that  he  made  this  declaration,  (the  19th  December,  1855,) 
John  Ihirnbull  made  his  olographic  testament,  containing  the  following  (with 
other)  clauses : 

**  I  give  and  bequeath  to  my  natural  children,  Mary,  a  girl  of  mulatto  color, 
aged  seven  years ;  Eliza,  a  girl  of  mulatto  color,  aged  six  years ;  Dudley,  a 
boy  of  mulatto  color,  aged  four  years ;  Charley,  a  boy  of  mulatto  color,  aged 
two  years ;  Minerca,  a  girl  of  mulatto  color,  aged  five  months,  (now  my  slaves,) 
their  freedom,  and  direct  my  executor  to  take  the  steps  necessary  to  obtain 
their  emancipation  according  to  the  laws  of  this  State,  or  to  send  them  to  some 
country  or  State,  to  be  by  them  selected,  where  slavery  is  not  recognized,  if 
their  emancipation  with  leave  to  remain  in  the  State  cannot  be  lawfully  obtained ; 
in  either  case,  the  costs  and  expenses  of  obtaining  their  emancipation  and  re- 
moval to  be  borne  by  the  mass  of  my  estate.  I  also  give  and  bequeath  her 
freedom  to  my  slave  woman  Rachel,  of  mulatto  color,  aged  about  twenty  three 
years,  and  I  wish  my  executor  to  cause  her  to  be  emancipated  with  permission 
to  remain  in  the  State,  or  if  this  cannot  be  done,  to  remove  her  to  some  free 
State  or  country,  all  at  the  cost  of  my  estate.  I  also  give  and  bequeath  to  my 
said  natural  children,  duly  acknowledged  by  me  by  public  act  passed  before 
B,  C.  Jones,  notary  public,  on  the  19th  December,  1855,  to  wit,  Mary,  Eliza, 
Dudley,  Charley,  Minerva,  and  to  their  mother,  Rachel,  whom  I  have  directed 
to  be  emancipated,  one-third  of  my  entire  estate,  to  be  divided  equally  among 
them,  or  as  many  of  them  as  may  be  living  at  my  death.'' 
53 
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^™"*  «/i>A»  TumhuJI,  the  testator,  died  on  the  17th  June,  1856;  and  hia  will  was 

Smith.  admitted  to  probate  and  execution  on  the  27th  June,  1856.  Lewis  B.  Turner^ 
the  plaintiff,  was  appointed  by  the  court  curator  of  the  slave  Rachel  and  her 
children,  mentioned  in  the  will,  and  has  brought  this  suit  against  the  executor, 
who  is  also  uniyersal  legatee,  as  well  as  against  the  next  of  kin  and  heir8  at 
law  of  the  testator.  His  petition  prays,  that  the  last  will  and  testament  of 
John  Tumbull  be  decreed  to  be  good  and  valid,  and  be  ordered  to  be  carried 
into  effect  and  executed  in  all  its  parts ;  and  that  the  legacy  to  Rachel  and  her 
children  be  ordered  to  be  set  apart  and  paid  over  to  petitioner  in  his  capacity 
of  curator.  The  executor  answered,  joining  in  the  prayer  of  the  petition,  but 
praying  that  in  case  any  of  the  legacies  should  lapse  or  be  set  aside,  that  the 
same  might  enure  to  his  (the  executor's)  benefit  as  residuary  legatee.  The 
heirs  at  law  also  joined  issue,  pleading  the  nullity  of  the  clauses  of  the  will 
which  we  have  copied  above,  and  of  the  notarial  declaration  of  paternity,  as 
being  contrary  to  law  and  good  morals.  They  further  pray  that  they  may  have 
judgment  for  the  property  devised  to  Rachel  and  her  children,  and  that  the 
emancipation  of  the  devisees  be  declared  null. 

It  is  unnecessary  for  us  to  inquire  how  far  the  dispositions  of  TumhulVs 
will  would  have  been  susceptible  of  execution,  previous  to  the  passage  of  the 
Act  of  the  Legislature  of  the  6th  March,  1857,  entitled  an  Act  to  prohibit  the 
emancipation  of  slaves. 

TVe  consider  it  proper,  however,  to  declare  our  conviction  that  the  so  called 
act  of  acknowledgment  of  the  children  of  Rachel  as  the  natural  children  of  the 
testator,  is  a  mere  nullity.  The  object  of  an  acknowledgment  of  a  natural 
child,  is  to  confer  upon  such  child  certain  rights,  such  as  alimony,  or  inheri- 
tance. But  a  slave  can  neither  sue  for  alimony  nor  inherit.  And  the  same 
notarial  act  which  declares  the  individuals  named  to  be  TumbulPs  children, 
declares  at  the  same  lime  that  they  are  his  slaves.  Such  an  acknowledgment, 
besides  being  offensive  to  morality,  is  without  any  operation  or  effect  in  law. 
In  the  case  of  Fletcher^  11  An.  59,  we  gave  effect  to  an  acknowledgment  of 
paternity  by  a  free  man  in  regard  to  his  slave,  but  in  that  case,  the  acknow- 
ledgment was  contained  in  an  act  of  enfranchisement  which  had  recieved  full 
and  entire  execution. 

In  the  present  case,  Tumbull  took  no  steps  towards  emancipating  the  chil- 
dren of  Rachel  during  his  lifetime,  although  he  lived  for  six  months  after  the 
so  called  act  of  acknowledgment.  His  declaration,  in  his  will,  of  an  intention 
to  enfranchise  them,  was  only  intended  to  be  operative  after  his  death ;  and 
could  not  produce  any  effect  until  after  his  death,  because  it  was  always  in  his 
power,  up  to  the  moment  of  his  death,  to  revoke  his  will.     0.  0.  1465. 

No  steps  had  been  taken  by  the  executor  of  Tumbull  towards  manumitting 
these  slaves,  up  to  the  institution  of  this  suit,  (3d  September,  1856,)  nor  at 
any  time  subsequently,  so  far  as  we  are  informed  by  the  pleadings  and  evidence. 
In  the  meantime,  the  Act  of  the  Legislature  of  the  6th  March,  1857,  above  al- 
luded to,  has  been  promulgated.     It  is  as  follows ; 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  State  of 
Louisiana  in  General  Assembly  convened,  That  from  and  after  the  passage  of 
this  Act,  no  slave  shall  be  emancipated  in  this  State." 

The  enfranchisement  of  Rachel  and  her  children  having  thus  become  legal- 
ly impossible,  the  legacy  made  to  them  by  the  testator  of  one-third  of  his  es- 
tate has  lapsed. 
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The  subject  of  enfranchisement  of  slaves  is  one  over  which  the  State  has  al-        Tnuina 
ways  exercised  a  controlling  power.     In  the  case  of  Delphiiie  v.  GuiUet^  11         Smith. 
Ann.  425,  we  said :  *^  The  policy  of  the  State  has  annexed  conditions  to  the 
enfranchisement  of  slaves,  which  the  court  cannot  permit  to  be  disregarded." 
This  language  holds  good  of  a  legislative  prohibition  to  enfranchise  altogether. 

The  only  question  that  remains  is,  to  whom  shall  the  lapsed  legacy  enure — 
to  the  residuary  legatee,  or  to  the  heirs  at  law  ?  Upon  this  point,  the  case  of 
Compton  V.  Pretcott,  12  Robinson,  is  conclusive  in  favor  of  the  heirs  at  law. 

The  clause  in  Comptoji's  will  was:  "I  give  and  bequeath  all  the  remainder  of 
my  estate,  real  and  personal,  to  my  four  neices,  (naming  them,)  to  be  equally 
divided  among  them.^^ 

This  was  held  to  exclude  an  intention  on  the  part  of  the  testator  to  give,  in 
any  event,  to  those  neices,  that  portion  of  the  estate  previously  devised  to 
others  ;  and  those  previous  devises  which  were  set  aside,  accordingly  enured 
to  the  benefit  of  the  heirs  at  law  as  in  case  of  intestacy.  The  words  of  the 
residuary  devise  in  John  TnrnlntlTs  will,  were  similar.  Immediately  follow- 
ing the  dispositions  in  favor  of  Hachel  and  her  children,  we  read :  **I  give  and 
bequeath  the  remainder  of  my  estate  to  my  said  executor  Charles  Dudley 
Smith.''     12  Rob.  63  to  67. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed ;  that  as  to  the  bequest  of  freedom  to  Rachel  lind  her  ^v^ 
chOdren,  contained  in  the  last  will  and  testament  of  John  Turnbull,  the  de- 
mand of  plaintiif  be  rejected ;  that  the  legacy  by  universal  title  of  one-third 
of  the  testator's  entire  estate  to  Mary,  Eliza,  Dudley,  Charley,  Minerva,  and 
to  their  mother  Rachel,  to  be  equally  divided  among  them,  or  as  many  of  them 
as  may  be  living  at  the  testator's  death,  be  annulled,  avoided,  and  considered 
as  not  written ;  that  Ch/irles  C.  McDermott,  Anne  E.  Smith,  Sarah  Sterling, 
wife  of  Lewis  Sterling,  Sen.,  Isabella  Semple,  and  Daniel  Tumhull,  heirs  at 
law  of  the  deceased  John  Turnhull  and  appellants  herein,  recover  of  Charles 
Dudley  Smith,  testamentary  executor  of  John  Turnhull,  one-third'of  the  en- 
tire estate  of  the  said  John  Turnhull,  to  be  computed  ,from  the  date  of  the 
opening  of  the  succession ;  and  that  the  plaintiff  and  appellee  pay  costs  in  both 
courts. 


James  D.  Hill  v.  Pascalis  Labakre  et  al. 

The  first  oecilon  of  the  Act  of  the  Legislature  of  18fi5  (Session  Acts,  477)  merely  prescribes  the  form 
of  the  writ  of  Jteri  JtuHat ;  the  second  section  of  that  Act  prescribes  the  period  within  which  the 
writ  may  be  returnable.  Hdd :  That  when  the  writ  was  returnable  on  a  fixed  day,  which  was 
not  less  than  thirty  nor  more  than  seventy  days,  It  was  not  informal.  Held,  also,  that  the  SheriCT's 
return,  containing  no  mention  of  a  call  on  the  plaintiff  to  point  out  property,  was  cleaiiy  defectire, 
and  could  not  be  made  the  legal  basis  of  a  proceeding  for  a  surrender. 

The  defisolt  of  the  Sheriff  being  established,  it  was  incumbent  on  him,  in  order  to  avoid  liability  for 
the  amount  of  the  writ,  to  show  a  legal  excuse,  and  the  plaintiff  was  not  bound  to  prove  that  he 
had  been  damaged. 

APPEAL  from  the  District  Court  of  Jefferson,  Burthe,  J. 
J.  y.  Brichell,  for  plaintiff  and  appellant     Purvis  <t  Ditgue,  for  defen- 
dant 
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Hnx  VooRHiES,  J.     This  is  a  rule  on  PasealU  Labarre,  as  Sheriff  of  the  parish 

of  Jefferson,  to  show  cause  why  he  should  not  be  made  liable  for  the  full 
amount  of  an  alias  writ  oi  fieri  facias^  directed  to  him  from  the  Fourth  Dis- 
trict Court  of  New  Orleans,  in  the  suit  of  Dieh  A  Hill  v.  John  P.  BemiM,  in 
consequence  of  his  failure  to  return  the  same  within  the  legal  delay.  His 
surety  is  also  made  a  party  defendant 

His  answer  is  that  there  is  no  cause  of  action  alleged  by  the  plaintiff  against 
him. 

The  writ  was  issued  on  the  18th  of  June,  1856,  and  made  returnable  on  the 
fourth  Monday  of  July  following.     The  return  thereon  is  as  follows,  to  wit: 

*' Received  June  18th,  1856.  Made  demand  on  defendant,  who  answered  he 
had  no  money  and  no  property  in  the  parish.     Returned  28th  July,  1856. 

Jas.  C.  Wilson,  Deputy  Sheriff." 

The  certificate  of  the  Clerk  of  the  4th  of  September,  1856,.  shows  that  up  to 
that  time  the  writ  had  not  yet  been  returned  to  his  office. 

James  C.  Wilson^  the  only  witness  examined  on  behalf  of  the  defendants, 
testifies  that  ^*the  first  writ  was  returned  nothing  done,  Mr.  BemtM  not  being 
in  the  parish  at  the  time.  Mr.  Estlin^  attorney  for  plaintiff,  said  he  would 
issue  an  alias,  and  directed  a  demand  to  be  made  on  Bemist.  Mr.  Estlin  said 
that  he  merely  wanted  a  demand  made  on  Bemiss,  in  order  to  force  him  to 
make  a  surrender  under  the  new  law  of  1855.  After  the  alias  was  placed  in 
the  Sheriff^s  hands  he  did  not  see  Mr.  Estlin,  He  had  received  instructions 
before  the  writ  came  in  his  hands.  Mr.  Bemus  resides  in  this  parish.  Saw 
Mr.  Bemm  in  the  house  he  now  occupies.  Two  years  ago  Mr.  BientenUy 
Deputy  Sheriff,  was  sent  to  the  house  of  Berniss  to  make  a  demand  on  the  first 
fi.  fa.  The  alias  fi.  fa.  was  returned  into  court  after  the  return  day.^^  He 
further  testified  that  he  bad  carefully  examined  the  registers  of  the  conveyance 
office,  and  was  unable  to  find  any  property  standing  in  the  name  of  John  B. 
Bemiss. 

The  defence  rests  on  three  grounds :  **1.  That  the  writ  itself  was  not  in  the 
form  prescribed  by  the  statute.  2.  That  the  attorney  for  plaintiff  was  well 
apprised  of  the  insolvency  of  Berniss^  and  that  the  money  could  not  be  made, 
and  had  declared  that  he  only  wanted  a  demand  made  on  Berniss.  8.  That  the 
plaintiff  had  shown  no  damage." 

None  of  the  grounds  thus  urged,  under  the  state  of  facts  presented,  appear 
to  us  sufficient  to  justify  the  Sheriff  in  failing  to  make  a  formal  return  of  the 
writ  within  the  legal  delay. 

We  think  the  Judge  a  quo  erred  in  considering  the  first  ground  tenable. 
The  first  section  of  the  Act  of  1855  merely  prescribes  the  form  of  a  writ  of 
execution  or  fieri  facias^  whereas  the  second  section  prescribes  the  period 
within  which  the  writ  may  be  made  returnable,  to  wit:  **in  not  less  than  thirty 
nor  more  than  seventy  days."  Construed  with  reference  to  each  other,  and  to 
the  object  to  which  each  applies,  the  provisions  contained  in  both  sections  ap- 
pear to  us  to  be  perfectly  consistent  Hence  the  writ  was  formal,  as  it  was  not 
made  returnable  *4n  less  than  thirty  nor  more  than  seventy  days." 

If  the  object  of  the  plaintiff  was  as  stated  in  the  second  ground,  it  is  certain 
that  the  Sheriff's  neglect  to  make  a  formal  and  seasonable  return  of  the  writ 
had  the  effect  of  defeating  instead  of  promoting  such  object  Making  no  men- 
tion of  a  call  on  the  plaintiff  to  point  out  property,  the  return  was  clearly  de- 
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fectiTe,  and  could  not,  therefore,  have  been  made  the  legal  basis  of  such  a  pro-  ^^^^ 

ceeding.  LABAinB, 

Neither  was  the  plaintiff  bound  to  allege  or  prove  that  he  had  been  damaged. 
The  default  of  the  Sheriff  being  established,  it  was  incumbent  on  him  to  show 
a  legal  excuse.  See  the  case  of  Brand  v.  Willsinson^  11  An.  278,  and  the 
authorities  there  quoted. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  that  the  rule  herein  taken  be  reinstated  and  made 
absolute,  and  that  the  defendants  pay  the  costs  of  both  courts. 


Bank  of  New  Orleans  v.  City  of  New  Orleans. 

Wbere  payment  hu  b«en  made  of  a  tax  which  mfght  have  been  reaisted  at  law>  the  money  cannot       Itf    421 
be  reeorered :  ^  -    ^ 


Ifli.  If  the  tax  Is  on  property,  whether  exempt  from  general  taxation  or  not,  and  the  anessment  ia 
rather  a  toll  or  contribution  than  a  tax,  and  the  party  payiny  has  derived  a  direct  benefit  from 
the  improvements  made  by  the  imposition  of  the  tax  or  assessment. 

9d.  Where  the  property  was  liable  to  taxation,  and  the  illegality  of  tiie  tax  depends  upon  some  in- 
fnrmallty  in  the  passage  of  the  law  establishing  the  tax. 

Bat  where  the  tax  is  imposed,  not  for  the  direct  benefit  of  the  party  who  sues  to  recover  it,  as  hav- 
ing been  paid  in  error,  but  for  the  general  support  of  the  commonwealth,  and  it  has  been  imposed 
upon  property  or  a  profession  exempt  by  law  from  taxation,  the  money  must  be  refunded. 

APPEAL  fipom  the  Third  District  Court  of  New  Orleans,  Kermedy^  J. 
Elmore  db  King  and  J.  B,  FustU^  for  plaintiff.    J.  LivingiUm^  for  defen- 
dant and  appellant 

Cole,  J.  Plaintiff  claims  of  the  city  of  New  Orleans  $525  for  this,  to  wit : 
that  on  the  19th  day  of  January,  1855,  the  city  of  New  Orleans  exacted  from 
petitioner  $500  as  a  tax  on  the  profession  he  exercised  during  the  year  1854, 
and  $25,  amount  of  railroad  tax ;  that  this  tax  was  not  legally  due,  but  was 
paid  through  mistake  and  error  of  law,  without  any  consideration  or  obligation. 

The  answer  is  a  general  denial,  and  an  averment  that  plaintiff  was  bound  to 
contribute  to  the  legal  government  for  protection  received.  Judgment  was  ren- 
dered for  pluntiff,  and  the  city  has  appealed. 

Plaintiff  relies  on  the  case  of  the  City  of  Neto  Orleans  v.  Southern  Bank, 
11  An.  41,  to  show  the  illegality  of  this  tax. 

In  that  case  it  was  decided  that  its  stock  could  be  taxed  at  the  same  rate  as 
other  personal  property,  but  not  in  any  other  manner,  and  therefore  that  the 
calling,  business  or  profession  of  the  Southern  Bank  could  not  be  taxed. 

The  only  question,  then,  is  whether  a  tax  paid  on  a  profession  exempt  from 
taxation  can  be  reclaimed  as  money  paid  in  error. 

We  will  refer  to  a  few  cases  in  which  reclamations  were  made  for  money 
alleged  to  have  been  paid  in  error,  and  then  deduce  from  them  and  the  law  in 
general  the  principles  which  govern  suits  for  the  recovery  of  money  paid  in 
error  for  taxes. 

In  the  case  of  the  Catholic  Society  v.  New  Orleaiie^  10  An.  75,  it  is  decided 
that  the  exemption  of  the  society  by  law  from  payment  of  taxes  on  its  pro- 
perty, repels  the  idea  of  anything  like  a  natural  obligation  on  the  part  of  the 
plaintiff  for  their  payment,  and  this  decision  is  based  on  Articles  2280  and  2281 
of  the  Civil  Code :  ''He  who  has  paid  through  mistake,  believing  himself  a 
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Bahx  or  N.  0.   debtor,  may  reclaim  what  he  has  paid.     To  acquire  this  right,  it  is  necessary 
NbvOblbahs.    that  the  thing  paid  be  not  due  in  any  manner,  either  civilly  or  naturally.     A 
natural  obligation  to  pay  will  be  sufficient  to  prevent  the  recovery." 

The  court  in  this  case  also  say :  "  If  these  institutions  merited  the  protection 
and  encouragement  of  the  State  government,  it  is  difficult  to  perceive  how  any 
natural  obligation  could  possibly  exist  on  their  part  for  the  payment  of  taxes 
from  which  they  were  exempted  Vide  Ligon  v.  New  Orleans  Kavigatum  Co.^ 
2  L.  R.  129. 

In  the  case  of  Worsley  v.  Second  Murncipality  of  New  Orleam,  9  Rob.  826, 
this  court  refused  to  compel  defendant  to  refund  money  alleged  to  have  been 
paid  in  error,  on  the  ground  that  if  the  Act  of  1§08  did  not  authorize  the  Muni- 
cipality to  exact  the  wharfage  dues,  yet  the  corporation  had,  at  their  own  ex- 
pense, conferred  upon  the  growing  commerce  of  the  country  an  immense  ad- 
vantage ;  that  the  money  was  volimtarily  paid,  and  plaintiffs  derived  advantage 
and  profit  from  those  expenditures  for  the  wharves  and  levees,  which  the  city 
was  under  no  legal  obligation  to  furnish,  to  the  extent,  at  least,  that  they  now 
exist 

They  knew  when  they  paid  that  it  was  in  the  nature  of  a  remuneration  for 
the  use  of  the  wharves ;  there  was  a  natural  obligation  to  pay,  and  equity  for- 
bids that  they  should  recover  it  back. 

In  the  case  of  IfilU  v.  Kemion^  7  Rob.  523,  this  court  refused  to  cause  de- 
fendant to  refund  money  as  paid  in  error,  on  the  ground  that  equity  forbidding 
that  plaintiffs  should  profit  by  the  labor  of  the  defendants  without  remunera- 
tion, and  the  consideration  for  which  the  extra  compensation  was  paid  not 
being  immoral  or  unjust,  there  was  a  natural  obligation  on  the  part  of  the 
plaintifis  to  pay,  and  that  no  action  will  lie  to  recover  back  the  amount 

In  the  case  of  W.  L.  Campbell  v.  City  of  New  Orleans,  ante,  p.  34,  the 
decision  of  this  court,  refusing  to  compel  the  city  to  refund  a  tax  alleged  to 
have  been  paid  in  error,  was  based  on  the  ground  that  the  obligation  of  plaintiff 
to  pay  the  tax  subsisted  in  conscience  and  according  to  natural  justice,  because 
it  was  neither  immoral  nor  unjust,  although  informally  contracted.  In  this 
case  there  was  a  mere  informality  in  the  imposition  of  the  tax,  but  Campbell 
had  derived  benefit  from  the  expenses  incurred  by  the  city  for  his  benefit  and 
protection,  and  it  had  the  abstract  prerogative  to  impose  taxes  upon  the  property 
assessed.     Vide  City  of  Neio  Orleans  v.  FhilUppi,  9  An.  44. 

It  was  then  just  for  him  to  pay  it  There  was  a  natural  obligation  on  his 
part  to  assist  in  the  support  of  the  expenses  of  the  city,  and  the  latter  could 
not  then  be  condemned  to  refund  the  tax. 

In  this  suit  the  court  also  say  :  "The  case  would  present  quite  a  different 
aspect  if  the  tax  had  been  paid  upon  property  not  subject  to  taxation  at  all." 

In  Jamison  v.  City  of  New  Orleans^  ante,  p.  846,  the  plaintiff  had  been 
assessed  $400  for  the  opening  of  Benton  street  In  that  case  the  city  had  been 
at  expense  in  opening  it  for  the  benefit  of  the  property  holders  contiguous  to 
it  Jamison  having  paid  the  assessment  without  objection,  and  it  being  really 
just  and  equitable  that  he  should  contribute  a  part  of  the  expenses,  he  was 
then  under  a  natural  obligation  to  pay  it,  and  this  court  decided  that  he  could 
not  recover. 

We  deduce  from  the  preceding  cases  and  the  law  in  general  the  following 
principles  which  ought  to  govern  suits  instituted  for  the  recovery  of  money 
paid  in  error  for  taxes,  to  wit:  Although  a  corporation  could  not  enforce  the 
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pajment  of  a  tax  if  resisted  at  law,  yet  if  the  party  has  paid  it  he  cannot  re-   Bank  or  N.  o. 
cover  it  back  under  the  following  circumstances :  Niw  Oblsars. 

1st.  Where  the  tax  is  on  property,  whether  exempt  from  general  taxation  or 
not,  and  where  the  assessment  may  rather  be  considered  a  toll  or  contribution 
than  a  tax,  and  where  the  party  derives  a  direct  benefit  from  the  improvements 
made  by  an  imposition  of  a  tax  or  assessment,  as,  for  example,  in  the  case  of 
the  opening  of  a  street — the  benefit  to  the  property  holders  in  its  vicinity — the 
party  cannot  then  recover  back  his  money,  because  as  he  enjoys  a  direct  ad- 
vantage from  its  expenditure,  it  is  not  equitable  that  he  should  have  both  the 
benefit  and  the  money.  There  is  a  natural  obligation  on  him  to  pay,  therefore 
be  cannot  recover  it 

We  have  said  above  that  the  party  cannot  recover  in  the  preceding  state  of 
(acts,  even  if  his  property  is  exempt  from  general  taxation,  and  this  is  just,  for 
although  his  property  may  not  be  sulject  to  general  and  public  taxes  to  be 
assessed  and  collected  for  the  benefit  of  the  town,  county  or  State  at  large,  yet 
it  is  liable  to  such  assessments  as  are  intended  and  directed  to  be  made  upon 
the  owners  of  lots  and  lands,  or  other  property  which  may  receive  benefit  and 
advantage  by  the  improvement;  and  this  distinction  was  held  by  the  Supreme 
Court  of  the  State  of  New  York,  in  the  case  of  a  religious  association  which 
was  there  exempt  firom  taxation  under  the  general  law  exempting  churches 
from  taxation,  and  it  was  held  liable  for  an  assessment  for  the  opening  of  a 
street  11  Johnson,  80;  Worthy  v.  The  Second  Municipality  of  New  Orleans, 
9  Rob.  335. 

•  2d.  The  party  cannot  recover  back  his  money  where  the  property  was  liable 
to  taxation,  and  the  illegality  of  the  tax  depends  upon  some  informality  either 
as  to  the  time  of  the  enactment  of  the  law  imposing  it,  the  mode  of  promulga- 
tion or  any  other  error  relative  to  its  passage.  This  is  also  just,  because  there 
is  a  natural  obligation  on  every  citizen  to  contribute  to  the  support  of  his  gov- 
ernment 

3d.  \VTien  the  tax  is  imposed,  not  for  the  direct  benefit  of  the  party  who 
sues  to  recover  it  back  as  paid  in  error,  but  for  the  general  support  of  the  com- 
monwealth ;  and  when  it  is  levied  on  property  or  on  a  profession  exempt  by 
law  from  taxation,  then  the  money  must  be  refunded,  because  as  the  legislative 
power  did  not  deem  it  requisite  to  tax  such  property  or  profession  for  its  sup- 
port, then  the  taxation  thereof  was  unnecessary  for  the  purpose  of  defraying 
the  expenses  of  the  State.  It  would  not  then  be  just  to  force  a  party  to  pay 
what  was  not  needed,  and  in  this  case,  if  a  party  has  paid  a  tax  he  can  recover 
it  back,  because  there  was  no  natural  obligation  on  him  to  pay  to  the  State 
what  was  not  necessary  to  its  support;  in  other  words,  he  was  under  no  obli- 
gation to  make  it  donations. 

As  the  Bank  of  New  Orleans  has  paid  a  tax  on  its  profession  from  which  it 
was  exempt  by  law,  defendant  is  bound  to  refund  the  money. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  afBrmed,  with  costs. 

Spofford,  J.,  recused  himself^  being  a  stockholder  in  the  bank. 

Buchanan,  J.,  took  no  part  in  this  decision. 

YooKHiES,  J.,  concurring.  In  the  case  of  the  City  of  Xeto  Orleans  v.  The 
Southern  Bank^  11  An.  41,  this  court  held  the  tax  of  $500,  levied  under  the 
city  ordinances  ^*on  every  bank  organized  and  doing  business  under  the  free 
banking  law  of  this  State,''  to  be  illegal. 


424  SUPREME  COURT  OF  LOUISIANA, 

Bavc  or  N.  0.  The  tax  levied  on  the  Bank  of  New  Orleans  under  that  orcUnanoe  was  paid 
New  oitLBASB.  by  the  plaintiff.  In  the  Catholic  Society  v.  City  of  Kew  Orleans^  10  An.  t^, 
where  the  property  assessed  was  exempted  from  taxation,  it  was  held  that  the 
defendant  was  entitled  to  recover  back  the  tax  as  illegally  exacted,  inasmuch 
as  no  natural  obligation  existed  for  its  payment  In  a  case  subsequently  de- 
cided, ( W.  L.  Campbell  v.  City  o/N^tic  Orleans^  ante,  p.  34,)  where  there  was 
no  law  exempting  the  plaintiff^s  property  from  taxation,  the  court  held  that 
the  action  of  repetition  did  not  lie,  as  a  natural  obligation  existed  to  pay  the 
tax  assessed.  The  distinction  existing  between  those  two  cases  is  clearly  de- 
fined in  the  latter. 

Considering  that  the  Bank  of  Orleans  was  exempted  from  the  payment  of 
the  tax  for  which  it  was  assessed,  according  to  the  decision  in  the  case  of  the 
Southern  Bank,  I  concur  in  Mr.  Justice  Cole^s  conclusion. 


Charles  Metcalfe  v.  J.  S.  Clark. 

Where  an  insolvent  had  neglected  to  make  one  of  his  creditors  a  party  to  the  InaoWent  proceedings 
and  being  himself  syndic,  had.  In  yiolation  of  the  Act  of  1887,  suffered  nine  years  to  elapse  with- 
out filing  a  tableau  of  distribution,  it  was  heldf  he  was  not  In  a  condition  to  compel  such  creditor 
to  become  a  party  to  his  stale  proceedings  in  surrender,  but  that  the  creditor  might  wholly  disre- 
gard them. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
A.  A,  Frazier^  for  plaintiflf!     Frank  Haynen^  for  defendant  and  appellant 

Merrick,  C.  J.  This  suit  is  brought  under  the  Act  of  1863,  to  revive  a 
judgment  rendered  in  December,  1844.  In  September,  1845,  the  defendant 
made  a  voluntary  surrender  of  his  effects  to  his  creditors,  and  placed  the  plain- 
tiff on  his  bilan  as  a  creditor  for  the  amount  of  the  judgment,  but  no  citation 
was  ever  served  upon  the  plaintiff^  nor  was  he  in  any  manner  made  a  party  to 
the  proceedings. 

The  present  suit  was  commenced  in  December,  1854.  The  defence  to  the 
action  is,  that  there  has  as  yet  been  no  tableau  of  distribution  filed,  and  imder 
the  authority  of  the  cases  of  Taylor  v.  Hollander,  4  N.  S.  585,  and  Canery  v. 
Hen4>  et  al,  9  An.  587,  this  case  ought  to  be  cumulated  with  the  insolvent  pro- 
ceedings. 

The  decree  of  the  lower  court  revived  the  judgment  of  1844,  but  condemned 
the  plaintiff  to  pay  the  costs.  The  defendant  appealed ;  the  plaintiff  acquies- 
cing in  the  decree  of  the  lower  court 

It  has  been  held  by  this  court,  that  where  a  creditor  was  not  made  a  party 
to  the  insolvent  proceedings  in  a  resonable  time,  he  was  not  bound  by  the  ta- 
bleau of  distribution  and  might  disregard  the  same,  and  proceed  upon  his  origi- 
nal demand.     3  N.  S.  262  ;  6  L.  R  578 ;  18  L.  R.  462. 

Here  the  defendant,  who  was  the  syndic,  having  in  the  first  instance  ne- 
glected to  cause  the  plaintiff  to  be  made  a  party  to  the  insolvent  proceedings, 
and  moreover  having  suffered  nine  years  to  elapse  without  filing  a  tableau  of 
distribution  in  violation  of  the  Act  of  1837,  is  not  in  a  condition  to  compel  the 
plaintiff  to  become  a  party  to  his  stale  proceedings  in  surrender.  LegeB  fyigi- 
lantUms  non  dormientibus  mibsertiunt. 

Judgment  affirmed. 
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Dennis  D.  Boyle  et  al.  v.  Perry  and  Knapp. 

In  attaching  a  Ttcant  lot  of  ground  or  tract  of  land,  It  ia  not  necessary  the  Sheriff  should  take  pee- 
session  of  the  property  attached  by  the  actual  and  corporeal  detention  of  the  same. 

The  execution  of  the  writ  has  the  legal  efTect  of  Testing  in  the  Sheriff  the  civil  possession  of  the  de- 
fendant. 

Where  the  defendant  in  the  writ,  or  his  tenant,  held  the  natural  possession  of  the  property  attached, 
it  would  be  dlfliorent. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
E.  Rawle,  for  plaintiffs  and  appellants.     0,  Borsey,  for  defendant 

YooBHEBS,  J.  This  IS  an  action  of  partition  in  which  the  plaintiffs  claim  the 
ownership  of  an  undivided  fourth  of  a  certain  lot  of  ground  in  the  parish  of 
Jefferson,  as  described  in  their  petition.  Itattc  Knapp,  one  of  the  defendants, 
also  claims  the  ownership  of  the  same  property.  Both  parties  assert  title  un- 
der Elnathan  8.  Hall;  the  former  by  virtue  of  a  forced  alienation,  and  the 
latter,  a  sale  executed  in  the  State  of  Ohio  on  the  11th  of  March,  1850,  and  re- 
corded in  the  parish  of  Jefferson  on  the  1st  of  June,  1850. 

The  plaintiff  it  appears,  instituted  a  suit  by  attachment  against  Elnathan  8. 
Hall,  whom  he  represented  as  residing  permanently  out  of  the  State,  for  the 
recovery  of  $4183  14,  besides  interest  The  Sheriff's  return  on  the  writ  of 
attachment  is  as  follows : 

'*  Received,  July  21st,  1849  ;  on  the  same  day,  attached  the  following  pro- 
perty, to  wit :  the  undivided  fourth  of  a  lot  or  lots  in  the  city  of  Lafayette, 
square  No.  fifty-four,  on  the  comer  of  Laurel  and  First  streets,  and  running 
down  from  said  comer  of  Laurel  street  one  hundred  and  eighty-three  feet  and 
a  half,  thence  back  through  the  centre  of  the  square,  towards  Live-Oak  street, 
one  hundred  and  sixty  ieet^  thence  up  through  the  square  to  First  street,  to^ 
wards  the  river,  one  hundred  and  sixty  feet  to  the  comer  or  place  of  begin- 
ning ;  and  on  the  same  day,  posted  a  copy  of  the  within  attachment  at  the  door 
of  the  District  Court  of  this  parish.     Retumed  21st  July,  1849. 

"F.  St.  Amand,  Deputy-Sheriff  parish  of  Jefferson." 

On  the  9th  of  Febmary,  1850,  a  curator  ad  hoc  was  appointed  by  the  court 
to  represent  the  absent  defendant  Hall.  Upwards  of  two  months  after  his  ap- 
pointment, the  curator  ad  hoc  filed  an  answer  pleading  the  general  issue.  On 
the  4th  of  June,  1850,  a  final  judgment  was  rendered  in  favor  of  the  plaintiffs 
for  the  amount  claimed  in  their  petition,  with  privilege  on  the  property  attach- 
ed. On  the  10th  of  August,  1850,  the  plaintifis  became  the  purchasers  of  said 
property  at  a  judicial  sale  under  the  judgment  thus  obtained  by  them.  The 
record  in  this  case  contains  an  admission,  that  the  lot  attached  was  not  enclosed 
or  built  upon,  and  was  vacant 

It  is  objected,  under  this  state  of  &cts,  that  the  attachment  is  void,  on  the 
ground  that  the  Sheriff  did  not  seize  and  take  into  his  possession  the  property 
attached  In  attaching  a  vacant  lot  of  ground  or  tract  of  land,  we  do  not  ap- 
prehend it  to  be  the  duty  of  the  Sheriff  to  take  natural  possession  of  such  pro- 
perty. The  execution  of  the  writ,  as  in  the  present  case,  has,  of  itself,  the  legal 
effect  of  vesting  in  the  Sheriff  the  civil  possession  of  the  defendant  But  where 
the  defendant  in  the  writ  or  his  tenant  held  the  natural  poss^ession  of  the  pro- 
perty attached,  we  apprehend  that  it  would  be  different,  and  the  principle  in- 
54 
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BoTLB        yoked  in  the  case  of  Stockton  v.  Dotcney^  6  An.  581,  would  then  be  clearly 

Ferbt.        applicable.     See  19  L.  R.  25-4. 

The  signification  of  the  word  attach  is  to  seize,  to  take  by  legal  authority. 
The  use  of  the  word  seized  certainly  would  not  have  given  more  force  and  effect 
to  the  attachment  than  the  use  of  the  other  word  attached-^  for  it  appears  to  iis 
both  convey  or  express  substantially  the  same  sense  or  meaning.  Giving  a 
different  construction  to  the  law,  or  the  one  contended  for  by  the  defendant 
Knapp^  would,  it  seems  to  us,  give  rise  to  a  vain  and  idle  ceremony,  which  we 
cannot  presume  was  ever  intended  by  the  law-maker.  Hence  we  conclude  that 
the  Judge  a  qtw  erred  in  considering  as  essential  that  the  Sheriff  should  have 
taken  possession  of  the  property  attached  by  the  actual  and  corporeal  deten- 
tion of  the  same. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed,  that  a  partition  of  the  property  described  in  the  plain- 
tiffs' petition,  preceded  by  an  inventory,  be  made  between  the  parties,  as  prayed 
for,  and  according  to  the  mode  prescribed  by  law,  the  defendant  and  appellee 
Isaac  Knapp  to  pay  the  costs  of  this  appeal,  those  of  the  court  below  to  abide 
the  final  result  of  the  suit  between  the  parties,  and  as  regulated  by  law. 


Sarah  Greenwood  et  al.  v.  The  Crnr  op  New  Orleans  et  al. 

The  family  Bible  being  produced  as  evldenoe  to  show  that  a  party  to  Judicial  proceedings  was  a 
a  minor  when  they  toolc  place,  It  appeared  that  a  blank  had  been  left  for  the  date  ef  his  birth, 
which  was  filled  up  in  pencil ;  it  also  appeared  that  the  Bible,  Instead  of  being  kept  as  a  record 
of  events  at  the  time  of  their  occurrence,  contained  several  entries  made  with  the  same  pen  and 
ink,  and  apparently  at  the  same  time.  Beld :  That  as  the  witnesses,  after  a  lapse  of  fifty-one 
years,  could  not  refer  to  any  distinct  positive  fact  occurring  at  the  time,  by  which  the  date  could 
be  satlsfectorUy  fixed,  the  testimony  was  not  sufficient  to  set  aside  proceedings  wliich  had  been 
acted  upon  and  tacitly  acquiesced  In  for  nearly  thirty  years. 

The  father  and  mother,  while  their  children  are  under  their  authority,  may  appear  for  them  in  court 
in  any  kind  of  otvil  suit  In  which  they  may  be  interested. 

The  Interest  of  the  parents  does  not  conflict  with  that  of  their  children,  on  account  of  the  osuf^c- 
tuary  interest  the  parents  have  in  the  property  of  their  children. 

When  the  proper  parties  are  before  the  court  for  the  rendition  of  a  decree,  the  parties  to  It  can  only 
take  advantage  of  any  irregularities  in  it  by  an  appeal  or  action  of  nullity  prosecuted  in  due  time. 

A  decree  pronounced  by  a  competent  tribunal,  with  the  proper  parties  before  It,  alUiough  rendered 
by  consent,  being  followed  by  Its  Immediate  execution,  is  a  Judgment  capable  of  acquiring  the  force 
of  the  thing  adjudged,  and  will  produce  that  elTect  if  no  appeal  be  taken  from  it,  nor  action  of 
rescission  or  nullity  instituted  within  the  period  allowed  by  law. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
L.  Janin  &  H.  Griffon,  for  plaintiffs.     C.  Roselius,  P.  E.  Bonford^  G. 
EustU  &  J.  B.  Eustu  and  J.  J.  Michel,  for  defendants  and  appellants. 

Merrick,  C.  J.  Sh&pherd  Brown,  who  was  a  partner  of  John  McDonogky 
died  in  January,  1818,  possessed  of  much  real  estate  separate  and  in  partner- 
ship with  McDonogh.  He  left  an  olographic  will,  dated  8th  November,  1816, 
which  was  admitted  to  probate  in  New  Orleans  on  the  6th  of  February, 
1818.     He  left  several  collateral  relations  to  whom  he  bequeathed  his  estate. 

Among  others,  he  bequeathed  to  the  heirs  of  his  sister  Sarah,  wife  of  Wil- 
liam Eaty,  one  part  or  one-eighth  of  his  whole  property,  to  be  enjoyed  by  her 
during  her  natural  life,  as  will  appear  from  the  following  dispositions  of  the 
wiU: 
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*^  I  will,  that  immediately  after  my  death  an  inventory  and  estimate  shall  be 
made  of  all  my  property  and  effects  in  the  State  of  Louisiana,  by  two  or  more  niw 
persons  whom  my  executors  hereafter  named  shall  appoint,  the  same  to  be  done 
on  oath,  and  such  parts  of  my  property  as  shall  be  thought  by  my  executors 
necessary  or  beneficial  to  the  succession  to  be  sold,  shall  be  disposed  of;  but  as 
the  int^-ests  of  my  friend  and  partner  John  McDonogh  are  generally  the  same, 
it  is  my  desire  that  all  sales  of  property  in  which  he  is  concerned  shall  be  made 
after  taking  his  opinion,  and  that  his  remaining  interest  in  such  undivided  joint 
property  be  not  injured ;  further,  that  no  sale  of  property  be  made  until  the 
debts  of  my  aforesaid  partner  John  McDonogh  and  myself,  under  the  firm  of 
John  McDonogh  &  Co,^  and  Shepherd  Brown  &  Co,^  are  paid,  except  for  the 
purpose  of  paying  such  debts.  After  payment  of  these  debts  and  debts  due 
individually  by  myself;  (which  are  small,)  I  will,  that  all  my  property  and 
effects  of  every  kind,  except  such  as  shall  hereinafter  be  disposed  of,  shall  be, 
and  remain  for  ever,  the  property  of  those  hereafter  named,  in  the  following 
proportions,  either  to  be  held  by  them  jointly,  and  the  profits  enjoyed  by  them 
in  said  proportions,  or  sold  and  divided  among  them  in  said  proportions,  as  a 
majority  among  them  (counting  by  the  amount  or  proportion)  shall  determine, 
viz :  the  whole  of  my  property  and  effects  remaining  after  the  payment  of  all 
debts  against  it,  shall  be  apportioned  into  eight  undivided  parts,  one  of  which 
parts,  or  one-eighth  of  all  my  net  property  as  above,  I  will  and  bequeath  to 
the  heirs  of  my  brother  John  Brovm^  who  died  in  Jonesborough,  State  of  Ten- 
nessee, to  be  equally  divided  between  his  sons  and  daughters,  and  in  case  of 
the  death  of  any  of  them,  leaving  heirs,  such  heirs  to  enjoy,  in  the  same  man- 
ner, the  deceased  &ther  or  mother's  pari" 

"  I  will  and  bequeath  to  the  heirs  of  my  sister  Swrah^  wife  of  William  Eaty^ 
one  part,  or  one-eighth  of  my  whole  property,  in  the  same  manner  as  the  two 
foregoing,  but  the  use  or  benefit  of  the  same  to  be  used  and  enjoyed  by  her  for 
life." 

He  appointed  John  McDonogh^  William  W.  Montgomery  and  John  Hiram 
Brovm  his  executors,  giving  to  them,  or  any  two  of  them,  full  powers  without 
the  interference  of  judicial  or  extra  judicial  authority. 

On  the  15th  and  16th  days  of  June,  1818,  the  executors  caused  the  real  es- 
tate, both  separate  and  that  in  partnership  with  McDonogh,  to  be  sold  at  pub- 
lic auction.  McDonogh  himself,  although  one  of  the  executors,  became  the 
purchaser  of  many  tracts  and  lots  of  land  in  different  places.  The  titles  how- 
ever were,  at  that  time,  to  most  of  the  tracts  of  land,  only  inchoate. 

The  executors  filed  their  account  in  1822,  in  which  the  price  of  these  pur- 
chases by  McDonogh  were  carried  to  the  credit  of  the  legatees,  and  the  balance 
in  the  hands  of  the  executors,  consisting  of  notes  payable  in  one,  two  and  three 
years,  was  set  down  at  $67,244  88. 

On  the  26th  day  of  June,  1823,  most  of  the  heirs  of  Shepherd  Brown,  de- 
ceased, filed  in  the  District  Court  a  suit,  among  other  things,  attacking  with 
great  particularity  the  sales  made  by  the  executors  to  McDoTiogh^  and  praying 
that  said  sales  be  set  aside  and  petitioners  restored  to  their  rights  in  said  im- 
movables, and  for  judgment  against  McDonogh  and  the  other  executors  for  the 
value  of  such  immovables  as  were  in  a  situation  that  a  partition  or  return 
oould  not  be  awarded. 

Mn.  Sarah  Eaty  was  a  party  to  this  suit,  but  no  mention  was  made  that  she 
was  a  married  woman,  neither  in  the  petition  or  power  of  attorney. 
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GBinrwooD  On  the  24th  day  of  January,  1824,  William  Broum^  acting  upon  insufficient 
New  Oblbahs.  powers  of  attorney,  entered  into  a  compromise  of  this  suit,  and  a  final  judg- 
ment was  rendered  therein.  From  this  judgment,  Sarah  Eaty  and  all  the 
other  plaintiffs  prosecuted  their  appeal  to  the  Supreme  Court  The  judgment 
of  the  lower  court  was  reversed  and  the  cause  remanded  for  a  new  trial  See 
case  of  Broton  et  al.  v.  Brawn,  2  N.  S.  441. 

After  the  case  was--  remanded,  certain  of  the  heirs  in  whose  fiivor  the  judg- 
ment had  heen  reversed,  compromised  with  MeDonogh  a  second  time,  this  time 
upon  sufficient  powers,  and  a  judgment  was  rendered  to  that  effect  in  the  Pro- 
bate Court,  in  February,  1825,  reserving  to  ifr«.  Eaty  and  her  heirs  the  right 
to  make  themselves  parties  to  the  judgment  and  to  accept  the  same  terms. 

On  the  26th  day  of  May,  1825^  William  Eaty  and  wife,  8a/rah  Eaty,  and 
their  children,  Elizabeth  Greenwood  and  husband,  Sarah  B.  Matilda  Eaty  and 
Shepherd  B,  Eaty,  as  persons  of  fiill  age,  and  William  Eaty  and  Sarah  Eaty 
as  tutors  to  Susan  Eaty  and  Abraham  S.  Eaty,  executed  a  very  fiill  and  formal 
power  of  attorney  to  W.  U,  Eaty^  and  abthorized  him  to  compromise  with  the 
executors.  Henry  W.  Eaty  was  also  a  child  of  William  and  Sarah  Eaty,  In 
the  power  of  attorney,  the  usufruct  of  William  and  Sarah  Eaty  to  the  proper- 
ty or  money  to  be  recovered  or  obtained  in  compromise  is  recognized  and  the 
right  of  property  in  the  children. 

On  the  7th  day  of  July,  1826,  Henry  W,  Eaty,  Perigrine  Greenwood  and 
Elizabeth  Eaty,  his  wife ;  Hannah  Matilda  Eaty  and  Shepherd  B.  Eaty,  de- 
scribing themselves  as  majors,  and  Susan  Eaty  and  Abraham  S,  Eaty,  minors, 
by  William  Eaty,  their  father  and  natural  guardian,  William  Eaty,  as  hus- 
band of  Sarah  Eaty,  filed  their  petition  in  the  Probate  Court,  reciting  the 
former  litigation  and  the  compromise  made  with  their  co-heirs,  praying  that 
they  be  recognized  as  parties ;  that  their  petition  be  served  on  the  defendants ; 
that  the  legacy  be  decreed  to  belong  to  the  petitioners,  and  the  usufruct  or  liib 
estate  therein  to  said  Sarah  and  William  Eaty;  and  that  said  executors  be  de- 
creed to  pay  petitioners  $9,803  80  stipulated  to  be  paid  for  said  legacy  in  said 
compromise.  MeDonogh  acknowledged  the  capacity  and  accepted  serviee  of 
the  petition  of  the  plaintiffs. 

The  same  day,  a  judgment  was  entered  by  consent,  it  being  signed  by  John 
MeDonogh  and  John  B,  Grymee,  for  defendants,  Henry  W,  Eaty,  for  himself 
and  as  attorney  in  fact  of  all  the  other  plaintiffs ;  Jame$  Worhmany  of  counsel 
for  plaintiff,  and  Watte  A  Lobdell,  of  counsel  for  plaintifis. 

The  judgment  purports  to  be  rendered  on  the  calling  of  the  cause  by  the 
consent  of  William  Eaty  and  Sarah  Eaty,  his  wife,  Henry  Eaty,  Perigrine 
Greenwood  and  Elizabeth,  his  wife,  Hannah  B.  Eaty  and  Shepherd  B.  Eaty, 
and  SoMn  Eaty  and  Abraham  S.  Eaty,  minors  represented  by  their  father  and 
mother,  their  natural  guardians  and  tutors  represented  by  William  H  Eaty, 
their  attorney  in  fact,  and  by  James  Workman  and  Watte  &  Lobdell,  for  plain- 
tiffs. It  decrees  to  each  of  said  children  of  William  and  Sarah  Eaty,  in  full 
satisfaction  of  their  portion  of  the  succession  of  SJiepherd  Brovm,  $1683  96, 
making  in  all  $9803  80,  charged  with  the  usufruct  of  said  William  and  Sarah 
Eaty,  and  decreed  the  defendants  to  pay  the  costs,  and  that  John  MeDonogh 
save  the  plaintiffs  harmless  as  warrantors  from  all  claims  on  account  of  the  part- 
nership of  Shepherd  Broicn  <&  Co.  and  John  MeDonogh  A  Co.,  and  that  all  the 
rights  which  the  plaintiffs  or  any  of  them  might  or  may  have  in  the  lands, 
tenements,  debts,  rights  and  credits  belonging  to  said  succession  of  Shepherd 
Brown,  be  ceded  to  John  MeDonogh,  surviving  partner. 
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The  day  the  jadgment  was  entered  and  signed  hy  the  parties  in  open  court,      Omowood 
via,  July  7,  1825,  W.  H.  Eaty^  as  attorney  in  fact,  acknowledged  the  receipt  of  niw  oslbajib. 
the  $9808  80  awarded  by  the  judgment 

The  judgment  was  signed  by  the  Probate  Judge  on  the  16th  of  July,  1826. 

On  the  2d  day  of  July,  1855,  within  a  few  days  of  thirty  years  after  the 
compromise  and  decree,  the  present  phiinti&,  Sarah  Greenwood  and  others,  as 
heirs  of  Shepherd  B.  Eaty  and  Ahrdham  S,  Eaty,  filed  their  petition  attacking 
the  judgment  of  7th  July,  1826,  alleging  that  the  same  was  not  binding  on 
Shepherd  B.  Eaty,  Abraham  S.  Eaty  and  Susan  Eaty,  because  they  were  not 
parties  to  the  same,  because  the  agent  who  undertook  to  represent  them  had 
no  authority  therefor,  nor  to  compromise  their  claims,  and  because  they  were 
minors,  and  because  no  compromise  could  legally  be  made  except  under  the 
authority  of  a  competent  tribunal  They  attack  the  adjudications  made  to 
McDonogh  for  the  same  causes  of  nullity  set  up  in  the  said  action  instituted  by 
Edwvrd  LUdngston  on  behalf  of  the  heirs  of  Shepherd  Brown,  in  1828.  They 
pray  to  be  recognized  as  legatees  of  Shepherd  Brown  ;  that  defendants  be  or- 
dered to  file  an  account ;  that  petitioners  be  decreed  to  be  the  owners  and  put 
into  possession  of  all  the  movables  and  immovables  and  slaves  of  Shepherd 
Brawny  and  that  the  court  may  order  a  partition  thereof;  that  defendants  be 
decreed  to  pay  petitioners  11-192  parts  of  the  fruits  and  revenues  of  said  pro- 
perty ;  that  for  such  property  as  has  been  alienated  by  said  McDonogh,  the 
defendants  be  decreed  to  pay  petitioners  the  fruits  and  revenues  up  to  the  time 
of  alienation,  and  the  price  received  by  him  and  interest,  and  for  general  relief 

The  defendants,  by  their  answer,  put  at  issue  the  heirship  of  plaintiffe,  plead 
tiie  judgment  of  1826  as  res  judicata,  and  the  prescriptions  of  two,  four,  five, 
ten,  twenty  and  thirty  years. 

From  this  sketch  of  the  proceedings,  it  is  evident  the  burden  of  the  contro- 
versy rests  upon  the  plaintiff  to  show  that  the  judgment  of  July,  1826,  is  not 
obligatory  upon  them,  and  they  have  addressed  themselves  to  this  argument 
with  great  research  and  array  of  authorities. 

Their  ease  must  rest  in  effect  cm  these  propositions  of  faud  and  law  which  we 
extract  from  the  voluminous  brie6  of  the  plaintiff,  viz : 

Ist.  Shepherd  B.  Eaty,  deceased,  although  described  as  a  major  in  the  pro- 
ceedings, was  really  a  minor  in  July,  1825,  and  consequently  not  bound  by  the 
decree. 

2d.  Susan  Eaty,  the  plaintiff,  and  Abraham  S,  Eaty,  deceased,  as  minors, 
were  not  properly  represented  by  their  father  and  mother  in  the  compromise, 
and  they  are  not  therefore  bound  by  the  said  consent  decree. 

We  will  consider  these  propositions  in  the  order  we  have  set  them  down. 

I.  To  prove  that  Shepherd  B,  Eaty  was  a  minor,  a  fiunily  Bible  is  produced, 
which  purports  to  contain  a  record  of  the  births  and  deaths  of  the  children  of 
William  and  Sarah  Eaty.  In  the  entry  for  Shepherd  Brown  Eaty,  a  blank 
appears  to  have  been  left  for  the  date  of  his  birth,  and  it  is  filled  up  in  pencil 
as  of  the  25th  of  February,  1805.  This  would  have  made  him  20  years  of  age 
at  the  time  of  the  decree.  The  plaintiffs  also  produce  sundry  witnesses  who 
swear  they  were  acquainted  with  the  parties ;  that  the  Bible  was  the  family 
Bible,  known  by  one  witness  for  forty  years,  and  that  the  entries  therein  cor- 
respond with  their  recollections.  One  witness  swears  to  the  ages  of  the  chil- 
dren as  corresponding  to  the  entries  in  the  Bible,  but  evidently  testifies  with 
reference  to  it. 
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^■■"•^ooD         In  our  opinion,  the  testimony  is  entirely  insufficient  to  set  aside  proceedings 
N«w  Obuasi.   which  have  been  acted  upon  and  tacitly  acquiesced  in  for  nearly  thirty  years. 
Shepherd  B.  Eaty  died  in  1835,  he  therefore  survived  this  judgment  ten  yeara, 
He  does  not  appear  to  have  complained  of  it 

The  Bible  produced,  instead  of  being  kept  as  a  record  of  events  at  the  time 
of  their  occurrence,  appears  to  contain  several  entries  made  with  the  same  pen 
and  ink,  and  apparently  at  the  same  time ;  hence  the  blank  left  for  the  date  of 
the  birth  of  Shepherd  B.  Eaty. 

The  witnesses  speak,  after  a  lapse  of  fifty-one  years,  of  general  recollections, 
and  not  one  of  them  refers  to  any  distinct,  positive  &ct  occuring  at  the  time^ 
by  which  the  date  could  be  satisfactorily  fixed. 

On  the  other  hand,  we  have  the  power  of  attorney  made  at  a  time  when  the 
fact  of  Shepherd  B,  Eaty'i  majority,  whether  it  had  arrived  or  was  about  to 
arrive,  was,  on  account  of  its  proximity,  prominently  in  the  mind  of  all  the 
parties  to  that  instrument,  and  when  there  was  no  interest  to  misrepresent  the 
fiu;t,  and  in  which  Shepherd  B.  Eaty  takes  upon  himself  with  the  concurrence 
of  his  father  and  mother  and  major  brothers  and  sisters,  who  all  knew  his  age, 
the  capacity  of  major.  We  think  the  plaintiffs  have  fidled  in  their  proof  on 
this  branch  of  their  case.  Shepherd  R  Eaty  must  be  held  to  have  been  a 
major,  and  bound  by  the  decree  of  July,  1825. 

IL  Susan  Eaty  and  Abraham  S.  Eaty  appear  as  minors  in  the  proceedings 
of  1825,  and  as  represented  by  their  father  and  mother. 

It  is  provided  by  Art  55,  p.  54,  of  the  Code  of  1808,  and  by  Art  261  of  the 
Code  of  1825,  that  ^*  Fathers  and  mothers  owe  protection  to  their  children,  and 
of  course,  as  long  as  their  children  are  under  their  authority,  appear  for  them 
in  court  in  every  kind  of  civil  suit  in  which  they  may  be  interested,  and  they 
may  likewise  accept  any  donation  made  to  them."  But  it  is  said  in  this  instance, 
the  interest  of  the  father  and  mother  was  in  conflict  with  that  of  the  minor. 
It  is  difficult  to  perceive  in  what  respect ;  for  the  law  gives  to  the  &ther  and 
mother  of  the  minor  the  enjoyment  of  his  estate  as  usuft'uctuaries,  without 
security,  until  his  majority,  and  still  authorizes  them  to  appear  for  the  minors 
in  courts  of  justice.  And  in  this  instance,  the  will  conferred  the  same  right  of 
usufruct  for  life  upon  the  mother,  and  both  father  and  mother,  as  well  as  the 
minors,  were  interested  in  acquiring  as  much  as  possible  on  which  the  usufruct 
could  tak»  effect     C.  C.  553,  239 ;  Old  Code,  p.  114,  Art  23. 

But  it  is  said  the  consent  judgment  is  nothing  but  a  contract  of  compromise, 
and  the  father  and  mother  having  only  the  power  of  tutors,  could  not  enter 
into  the  same  without  the  advice  of  a  family  meeting.  We  do  not  find  that 
the  power  of  the  father  and  mother  over  the  property  of  the  minor  entrusted 
to  their  administration  is  to  be  exercised  under  the  advice  of  a  family  meeting ; 
but  if  it  were  so,  it  would  be  one  of  those  irregularities  of  which  the  parties 
could  only  avail  themselves  on  appeal,  or  possibly  by  an  action  of  nullity  or 
rescission  within  the  delay  allowed  by  law,  because  the  proper  parties  were  be- 
fore the  court  for  the  rendition  of  the  decree.  2  Marcade,  cinquidme  ed.  p.  181, 
No.  10. 

Again  it  is  said,  that  the  judgment  is  a  consent  decree,  and  inasmuch  as  the 
forms  of  the  law  have  not  been  observed,  it  is  not  obligatory  upon  the  minors, 
and  at  most,  it  cannot  be  considered  as  anything  more  than  a  provisional  parti- 
tion which  may  be  disregarded  at  any  time  within  thirty  years,  and  a  suit  for 
a  definitive  partition  instituted. 
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The  cases  of  The  Union  Bank  v.  Marin,  3  An.  36,  and  Lecarpentier  v.  Le-     G«»«wood 
earpentier,  5  An.  499,  are  cited  to  show  that  consent  judgments  decide  nothing;    Nbw  OsLBAas. 
that  they  merely  authenticate  private  agreements  between  the  parties  and  ren- 
der them  executory,  and  as  to  third  parties,  have  the  effect  of  transactions 
made  in  authentic  form,  and  that  under  a  consent  decree  a  partition  has  not 
the  effect  of  a  judicial  partition. 

We  have  already  had  occasion  to  limit  the  application  of  the  principles  so 
broadly  announced  in  the  case  of  Hewitt,  Heran  <&  Co.  v.  Kolan  Stewart's  Exe- 
cutors, 11  An.  100,  where  we  held  that  a  judicial  mortgage  results  from  a  bona 
fide  judgment,  though  rendered  upon  the  confession  of  the  defendant 

So  too  in  the  case  before  us,  we  think  they  are  not  applicable  and  that  the 
Probate  Court  had  before  it  the  proper  parties,  and  that  the  decree  pronounced 
by  that  tribunal,  although  rendered  by  consent  being  followed  by  its  imme- 
diate execution,  was  a  judgment  capable  of  acquiring  the  force  of  the  thing 
adjudged,  and  inasmuch  as  no  appeal  was  taken  from  it  within  the  delay  allow- 
ed by  law,  and  no  action  of  rescission  or  nullity  having  been  brought  within 
the  period  allowed  by  Article  615  of  the  Code  of  Practice,  or  even  Article  3607 
of  the  Civil  Code,  must  be  held  as  final  and  conclusive  between  the  parties  to 
the  same,  and  consequently  have  the  like  effect  upon  their  heirs.  Vaughan  v. 
Christine,  3  An.  828;  Porche  v.  Ledoux,  12  An.  350. 

This  view  being  decisive  of  the  controversy,  it  is  unnecessary  to  consider  the 
numerous  questions  presented  by  both  the  plaintiffs  and  defendants'  counsel  in 
their  briefs  and  oral  arguments. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg* 
ment  of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
in  favor  of  the  defendants  and  against  the  demand  of  the  plaintiffs,  and  that 
the  plaintiffs  pay  the  costs  of  both  courts. 


The  State  v.  Cecelia  Clay,  f.  w.  c. 

Tb«  repealing  clause  of  the  A<ft  of  the  Legislature  of  1S66,  relative  to  crimes  and  oflTences,  repealed 
the  second  section  of  the  Act  of  February  21  st,  1828,  which  made  It  a  crime,  punishable  with  Im- 
prisonment at  hard  labor,  "  to  prepare  combustible  materials,  and  to  put  them  in  any  place,  with 
an  intention  to  set  fire  to  a  mansion  house  or  other  building." 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Robertson,  J. 
J/l  A,  Foute,  for  the  State,  appellant.     Tappan  <&  Holt,  for  defendant 

Merrick,  C.  J.  The  appeal  in  this  case  has  been  taken  by  the  State  from  a 
judgment  of  the  lower  court  quashing  the  indictment  The  prosecution  is 
based  upon  the  second  section  of  the  Act  of  February  21st,  1828,  which  makes 
it  a  crime  to  prepare  combustible  materials,  and  to  put  them  in  any  place  with 
an  intention  to  set  fire  to  a  mansion  house  or  other  building.  The  punishment 
imposed  by  the  statute  was  not  less  than  ten  nor  more  than  fifteen  years'  im- 
prisonment at  hard  labor. 

The  defendant  cbntends  that  this  section  of  the  statute  was  repealed  by  the 
Act  of  1855,  relative  to  crimes  and  offences.     (See  p.  180.) 

The  statute  of  1855  treats  exprofesso  of  "offences  against  habitations,"  &c. 

On  this  subject  it  has  radically  changed  the  previous  law.  By  the  first  sec- 
tion of  the  Act  of  1828,  setting  fire  to  other  buildings  besides  mansion  houses 
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STin  was  punished  with  death.  By  the  Act  of  1855,  the  penalty  Is  less  than  was 
Clat.  the  penalty  for  preparing  combustibles  to  set  fire  to  such  buildings  under  the 
Act  of  1828. 

An  examination  of  the  Act  of  1855,  on  this  sulject,  and  a  comparison  of  it 
with  the  former  laws,  will  show  that  it  was  the  intention  of  the  Legislature  to 
arrange  under  the  head  "offences  to  habitations  "  all  the  laws  which  it  intended 
to  continue  in  force,  on  the  subject  of  setting  fire  to  buildings,  vessels,  &c 
The  repealing  clause  of  the  Act  of  1855,  therefore,  repealed  the  second  section 
of  the  Act  of  1828.     See  Acts  of  1855,  p.  137,  sec.  46,  47,  48,  49  and  50. 

Judgment  aflfirmed 

Spofford,  J.,  concurring.  In  addition  to  the  reasons  given  by  the  Chief 
Justice,  I  observe  that  the  specific  '^subject  matter*^  of  the  second  section  of 
the  Act  of  21st  February,  1828,  would  seem  to  come  within  the  purview  of 
section  forty-eight  of  the  crimes  Act  of  1855,  which  prescribes  the  punishment 
for  all  malicious  attempts  to  set  fire  to  buildings  and  vessels.  The  old  law  was, 
therefore,  superseded  by  the  new,  and  the  indictment  should  have  been  finmed 
under  the  new  law. 


J.  A.  GuiLLOTTE  V.  City  op  New  Orleans. 

Such  portions  •t  the  Act  No .  Tl  of  18M,  entitlod  ^  An  Act  to  consolidate  the  city  of  New  Orleans  and 
provide  for  the  government  and  administration  of  its  aSklrs,"  as  are  not  contrary  to  the  Act  No. 
154  of  1656,  entitled  "  An  Act  to  amend  an  Act  entitled  *  An  Act  to  consolidate  the  dty  of  New  Or- 
leans and  to  provide  for  the  government  of  the  city  of  New  Orleans  and  the  administration  of  the 
affairs  thereof,* "  are  not  repealed  by  the  latter  Act. 

The  former  city  authorities  having  had  the  power  "  to  regulate  every  thing  which  relates  to  baken,*' 
the  present  city  authorities  have  not  been  deprived  of  it  by  the  Act  of  18M. 

There  is  nothing  unconstitutional  in  those  parts  of  the  city  ordinance  which  regulate  the  weight  and 
inspection  of  bread. 

The  authority  given  by  the  ordinance  to  seise  bread  unstamped  or  deficient  in  weight,  and  to  con- 
duct the  offender  before  the  Recorder  to  be  by  him  dealt  with,  is  not  a  violation  of  Artide  6  of  the 
amendmenU  to  the  Constitution  of  the  United  States. 

Violations  of  tiie  city  ordinances  may  be  prosecuted  before  the  Recorders  of  New  Orleans,  where  it 
is  so  directed  by  law  or  the  ordinance. 

The  forfeiture,  for  the  use  of  the  city  workhouse,  of  bread  iUegally  baked  is  not  a  violation  of  Art 
106  of  the  Constitution. 

The  contract  spoken  of  by  Article  105  of  the  Constitution,  the  obligation  of  which  the  Legislature  is 
prohibited  from  impairing,  is  a  contract  in  existence  at  the  time  of  the  passage  of  the  lav. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
(7.  Dufour,  for  plaintiff  and  appellant.     /.  /.  Michel,  for  defendant 

Merrick,  C.  J.  This  suit,  commenced  by  injunction,  is  brought  to  cause 
the  ordinance  of  the  city  "Establishing  the  assize  and  regulating  the  weight 
and  inspection  of  bread,"  to  be  decreed  illegal. 

The  question  to  be  decided  is  thus  stated  by  the  plaintiff's  and  appellant's 
counsel,  viz: 

"  The  issue  submitted  to  this  court  is  whether  there  is  ai\y  such  law  as  would 
authorize  the  defendant  to  pass  and  enforce  the  ordinance  referred  to  above, — 
marking  out  the  bakers  of  New  Orleans  as  a  peculiar  set  of  traders,  and  holding 
that  the  bread  manufactured  by  their  skill  and  labor  is  not  property,  and  its  worth 
depends  not  on  the  market  price.     If  no  such  law  exists,  the  ordinance  is  an 
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oppressive  municipal  assuxoption  of  power.     If  a  provision  is  designated,  as  a     Ooillottb 
warrant  for  the  action  of  the  city,  it  must,  like  all  legislation  in  derogation  of  Nbw  OftLBun. 
common  right,  be  strictly  construed.     And  the  duty  would  then  arise  for  this 
court  to  see  how  far  such  an  exceptional  law  could  stand  the  test  of  the  Con- 
stitution." 

The  powers  of  the  city  of  New  Orleans  are  in  part  conferred  by  the  Consti- 
tution of  the  State,  and  in  part  by  legislative  enactments.  It  can  have  no  other 
powers,  from  those  sole  sources  of  power,  than  those  conferred  either  expressly 
or  by  necessary  implication. 

Assuming  the  title  of  the  ordinance  to  express  clearly  it  objects,  has  the  Con- 
stitution or  the  Legislature  conferred  upon  the  city  of  New  Orleans  the  right  to 
pass  the  ordinance  ? 

We  find  by  the  Act  of  1816,  the  Legislature  conferred  upon  the  city,  among 
other  things,  the  right  ^^  To  establish  one  or  more  market  places,  and  to  deter- 
mine the  mode  of  inspection  for  all  comestibles  sold  publicly,  either  in  said 
markets  or  in  other  places;  to  regulate  everything  which  relates  to  bakers, 
butchers,  tavern  keepers,  or  to  grog  shops,  and  other  persons  keeping  public 
houses,  draymen,  horse  <lrivers,  water  carriers,  and  slaves  employed  as  day 
laborers ;  to  fix  the  salaries  of  the  said  draymen,  horse  drivers,  water  carriers  and 
day  laborers,  and  to  make  any  other  regulation  which  may  contribute  to  the  better 
administration  of  the  af&irs  of  the  said  corporation,  as  well  as  for  the  main- 
tenance of  the  police,  tranquility  and  safety  of  said  city."  This  power  however 
was  accompanied  by  a  proviso,  that  the  Mayor  and  council  should  not  have  the 
power  of  fixing  the  price  of  any  article  sold  in  market  or  other  places.  But 
in  regard  to  butchers  meat,  and  to  the  bakers  of  bread,  the  statutes  of  1807  and 
1814  seem  to  have  expressly  conferred  the  power  to  regulate  the  price,  and  by 
the  7th  section  of  the  Act  of  1816  it  was  provided  that  no  powers  before  granted 
were  withdrawn  from  the  Mayor  and  council  by  that  Act. 

When  the  city  was  divided  into  municipalities,  in  1836,  allcthe  powers  of  the 
city  government  were  conferred  upon  the  respective  municipalities,  and  these 
again  were,  by  the  twenty-second  section  of  the  Act  of  1852,  consolidating  the 
city,  conferred  upon  the  new  corporation.     Acts,  1852,  p.  48. 

But  the  Act  of  1856,  which  is  entitled  "An  Act  to  amend  An  Act  entitled 
*  An  Act  to  consolidate  the  city  of  New  Orleans,  and  to  provide  for  the  govern- 
ment of  the  city  of  New  Orleans  and  the  administration  of  the  affairs  thereof' " 
has,  while  making,  in  many  respects,  the  most  minute  provisions  for  the  ad- 
ministration of  tlie  government  of  the  city,  only  vested  the  Common  Council 
with  "  all  the  powers,  rights,  privileges  and  immunities  incident  to  municipal 
corporations  and  necessary  to  the  proper  government  of  the  same,"  thus  adopt- 
ing the  precise  language  of  the  commencement  of  the  22d  section  of  the  Act  of 
1852,  but  entirely  omitting  the  most  important  portion  of  that  section  which 
conferred  upon  the  city  "  all  the  powers,  rights,  privileges  and  immunities 
possessed  and  enjoyed,"  as  already  observed,  by  the  First,  Second  and  Third 
Municipalities  of  New  Orleans,  and  which  provided  further,  that  the  ordinances 
in  force  in  said  municipalities  should  remain  in  full  rigor,  until  modified  or  re- 
pealed by  the  Common  Council.  Moreover,  the  183d  section  of  the  Act  of 
1856  repeals  all  laws  and  parts  of  law^s  contrary  to  the  provisions  of  the  Act 
The  ordinance  in  question  having  been  passed  in  October,  1856,  two  questions 
fairly  arise,  viz :  Is  the  power  to  establish  the  assize  and  regulate  the  weight 
and  inspection  of  bt^ad,  a  power,  rights  privilege  or  immunity  incident  to  a 
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OmLLom  municipal  corporation,  and  necessary  for  the  proper  goTcmment  of  the  same  ? 
Niw  OBLBAm.  If  not,  were  the  powers  conferred  upon  the  city  or  rather  continued  in  the  city 
by  the  Act  of  1852  repealed  by  the  Act  of  1856  ? 

As  it  is  the  duty  of  municipal  corporations,  for  the  government  of  cities,  to 
have  regard  to  the  health  of  the  same,  it  is  possible  that  the  Act  of  1856,  con- 
sidered as  an  original  Act  and  only  charter  of  the  city,  might  be  held  to  confer 
the  power  upon  the  city  to  prevent  the  sale  of  bread  made  out  of  unwholesome 
fiour  and  materials,  and,  as  a  consequence,  cause  the  same  to  be  inspected ; 
but  we  do  not  think  it  could  be  held,  under  any  of  the  ordinary  rules  of  con- 
struction, to  have  conferred  the  right  to  regulate  the  assize,  that  is  the  weight 
and  price  of  bread,  for  this  is  a  power  not  absolutely  necessary  for  the  proper 
government  of  the  city,  although  it  is  a  power  we  presume  expressly  conferred 
upon  most  cities  by  their  charters. 

It  becomes  important^  therefore,  to  consider  the  second  question,  viz: 
whether  the  Act  of  1856  has  repealed  so  much  of  the  former  law  as  conferred 
the  power  upon  the  city  to  regulate  the  assize  of  bread  ? 

It  will  bo  observed  that  the  title  of  the  Act  of  1856,  as  recited,  is  to  amend 
the  Act  of  1852.  Under  Article  115  of  the  Constitution  it  cannot,  therefore,  be 
held  a  total  repeal  of  that  statute,  nor  does  it  under  Article  116  purport  to  re- 
enact  and  publish  at  length  any  portion  of  the  twenty-second  section  of  the  Act 
of  1852,  although  it  has  adopted  a  phrase  from  this  section.  We  conclude  that 
such  portions  of  the  Act  of  1852  as  are  not  contrary  to  the  Act  of  1856,  are  not 
repealed  by  it  The  powers,  therefore,  conferred  by  the  former  Legislatures 
upon  the  city,  and  embraced  in  the  22d  section  of  the  Act  of  1852,  and  not  con- 
trary to  nor  inconsistent  with  it,  have  not  been  repealed. 

The  city,  and  formerly  the  municipalities,  having  had  the  right  "  to  regulate 
everything  which  relates  to  bakers,"  (provided  they  allowed  them  the  proper 
profit  upon  a  barrel  of  flour,)  the  Act  of  1856  has  not  deprived  the  present  city 
authorities  of  that  power. 

Coming  now  to  examine  the  particular  portions  of  the  ordinance  complained 
of^  we  see  nothing  unconstitutional  or  illegal  in  those  parts  of  the  ordinance  re- 
quiring every  baker  to  cause  the  bread  to  be  marked  with  his  initials  or  some 
other  mark,  nor  in  regulating  the  size  of  the  loaves  of  bread  to  be  sold.  The 
fifth  section  which  authorizes,  between  the  rising  and  setting  of  the  sun,  cer- 
tain police  officers  to  enter  any  bake-house,  shop,  store-house,  &c.,  where  bread 
is  kept,  and  stop  and  detain  all  bakers  carrying  bread  for  sale,  to  examine 
whether  the  same  is  marked,  and  ascertain  the  weight  thereof  and  in  case  it  is 
unstamped,  or  wanting  in  weight,  or  not  baked  according  to  the  ordinance,  to 
conduct  the  offender  before  the  Recorder,  there  to  be  dealt  with,  is  no  violation 
of  Article  6  of  the  amendments  to  the  Constitution  of  the  United  States. 

That  Article  applies  to  process  issued  and  searches  made  by  officers  of  the 
of  the  United  States  Government,  and  has  no  application,  as  a  shield,  to  persons 
who,  by  their  employment,  bind  themselves  to  comply  with  certain  police  regu- 
lations of  the  individual  States,  or  of  particular  cities  deriving  their  powers 
from  one  of  the  States. 

The  Recorders  of  New  Orleans,  under  the  Constitution  and  laws  of  the  State, 
have  certain  judicial  powers.  Offences  for  the  violation  of  the  city  ordinances 
may  be  prosecuted  before  them  where  it  is  so  directed  by  law  or  the  ordinance, 
and  we  see  nothing  illegal  in  enforcing  the  penalties  of  the  ordinance  before  the 
Recorder.     The  forfeiture  of  the  bread  illegally  baked  for  the  use  of  the  city 
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workhouse  is  no  more  a  violation  of  Article  105  of  the  Constitution,  which  pro-      Qmuffm 
Tides  that  vested  rights  shall  not  be  divested  unless  for  purposes  of  public  Nkw  OiLaurs. 
utility  and  for  adequate  compensation  previously  made,  than  is  the  fine  of  a 
thousand  dollars,  or  other  sum,  infiicted  at  the  discretion  of  the  court  in  the 
case  of  a  conviction  for  an  assault  and  battery,  or  other  oflfence. 

The  illegal  bread,  if  it  can  be  considered  as  having  any  value,  and  the  penalty 
in  money  denounced  for  crime,  are  forfeited  to  the  State  or  city  by  reason  of 
the  crime,  and  the  State  or  city  in  exacting  the  penalty  is  not  taking  that  which 
is  strictly  the  property  of  another  in  the  sense  of  Article  105  of  the  Constitu- 
tion.- 

Judgment  affirmed. 


SAME  CASE   ON   A  BB-HRARINO. 

Mebrick,  C.  J.  An  application  for  a  re-hearing  has  been  made  by  the  plain- 
ti£b  in  this  case,  on  the  ground,  that  the  argument  of  plaintiflf's  counsel  on  the 
constitutional  question  has  been  entirely  overlooked. 

We  think  we  misapprehended  the  force  of  the  plaintiff's  argument  on  one 
branch  of  the  case.  As  we  understand  it  now,  it  is  thus :  that  the  Act  of 
the  Legislature  allowing  the  city  authorities  to  fix  the  price  of  bread  as  well 
as  the  size  of  the  loaves  to  be  sold,  violates  Articles  one  hundred  and  five  and 
one  hundred  and  twenty-three  of  the  Constitution,  because  it  enables  the  city 
to  fix  the  price  of  bread  below  its  market  value,  and  thus  take  firom  the  pUin- 
tifi^  for  the  public  use,  the  difference  between  the  actual  value  and  the  price 
fixed  without  compensation,  and  also  imposes  upon  him  a  tax  or  burden  which 
is  unequal,  and  not  in  proportion  to  the  value  of  the  property  he  dells  with 
referance  to  other  property. 

The  contract  spoken  of  by  Article  105  of  the  Constitution,  the  obligation  of 
which  the  Legislature  is  prohibited  from  impairing,  is  a  contract  in  existence  at 
the  time  of  the  passage  of  the  law.  The  Article  105  has  never  been  supposed 
to  infringe  upon  the  power  of  the  Legislature  to  regulate  future  contracts ;  a 
power  exercised  by  every  people  and  inherent  to  sovereignty.  Thus,  our  Legis- 
lature has  prescribed  the  forms  and  conditions  of  contracts,  and,  in  the  contract 
of  sale  has  declared  that  unless  certain  forms  be  observed  the  sale  shall  be  null 
as  to  third  persons ;  that  if  the  thing  sold  is  affected  by  vices  and  defects  the 
purchaser  may  rescind  it,  that  if  the  owner  of  an  immovable  should  sell  the 
same  for  less  than  one-half  of  its  true  value,  he  may  annul  the  same  although 
in  his  contract  he  had  expressly  abandoned  the  right  of  claiming  such  rescission, 
and  had  declared  that  he  gave  to  the  purchaser  the  surplus  of  the  value  of  the 
thing  sold.  In  these  and  the  like  cases  there  is  no  pretence  that  the  obligation 
of  a  contract  had  been  impaired,  because  the  law  in  force  at  the  time  enters 
into  and  forms  a  part  of  the  contract  If  the  supposed  contract  is  made  in  vio- 
lation of  the  law,  it  has  no  valid  existence  as  a  contract 

Now,  when  the  lawgivH*  says  to  the  baker,  "  you  shall  not  make  and 
sell  bread  within  certain  boundaries  unless  you  limit  your  profits  to  a  certain 
sum  for  each  barrel  of  flour  which  you  make  into  bread,  and  unless  you  con- 
form to  certain  regulations  as  to  the  size  of  the  loaves,  the  places  and  times  of 
sale,**  the  obligation  of  no  contract  has  been  impaired,  for  none  has  been  entered 
into  ;  no  vested  right  has  been  taken  away,  for  no  man  has  a  vested  right  (un- 
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GuxLLom      less  the  same  be  expressly  granted  by  a  special  Act  of  the  Legislature)  to  fur- 
Niw  OiLiAas.  nish  a  cwtain  portion  of  the  population  with  bread,  and  no  tax  has  been  levied 
upon  the  baker,  for  no  part  of  the  price  of  the  bread  goes  into  the  public  trea- 
sury, and  it  is  entirely  optional  with  him  whether  he  will  sell  his  flour  or  make 
it  into  bread,  or  pursue  some  other  vocation. 
Re-hearing  refused. 


Wm.  Rbed  et  al.  v,  H.  H.  Crockbr  et  al. 

CoDTentlom  bj  which  it  Is  agreed  that  rights  to  a  futare  successloo  shall  be  sold  for  a  partiealfer 

consideration  are  prohibited  bj  law,  and  oonsequentl j  naR. 
The  renundatioa  of  a  succession  must  be  made  by  a  pnUic  act  before  a  iiotary^  in  presence  of  two 

witnesses. 
A  special  transfer  aod  assifument  of  rights  t«  an  estate.  In  faTor  of  on«  person,  cannot  be  Tlewed 

as  a  renunciation,  and  is  not  a  ratlAcation  of  a  promise  to  renouAce. 
To  determine  the  nature  and  efbcts  of  acts,  the  motives  of  the  parties  must  be  considered. 
Collation  Is  not  obligatory  on  collaterals  who  inherit  fn  default  of  forced  heirs.    It  is  only  dae  hj 

those  who  have  received  In  advance  of  their  legitimate  portion  as  forced  heirs.    Special  legaele* 

to  collaterals,  when  there  are  no  forced  heirs,  belong  exclusively  to  the  legatees,  and  are  not  anb- 

Ject  to  collation. 
A  testotor  who  has  natural  children  complies  with  the  law  If  he  bequeaths  three-fourths  of  his  estate 

to  one  or  more  of  his  legitimate  ceflateral  retatlres.    They  cannot  be  regarded  as  forced  hefrv. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Ogden  ^St  Leovy  and  P.  E.  Bonfardy  for  plaintiffs.    PurtU  ADuguty  R, 
Hunt  and  L.  PUrce^  for  defendants  and  appellants. 

Cole,  J.     ElUka  Crocker  died,  leaving  a  large  estate  and  no  forced  heirs. 

By  his  will  he  i4>poiQted  H,  K  Crockery  one  of  his  natural  children^  his 
executor,  and  distributed  his  property  between  his  housekeeper,  who^  is  a 
colored  woman  and  was  once  his  slave,  and  his  children  whom  he  had  by  her, 
and  who  were  legally  acknowledged  by  him  previous  to  his  death. 

The  deceased  left  no  father  nor  mother,  and  only  one  brother  and  one  sister, 
(since  dead,)  and  the  descendants  of  brothers  and  sisters,  who  could  only  claim 
his  succession  as  legal  heirs. 

To  a  number  of  these  collaterals  he  gave,  during  his-  lifetime,  considerable 
sums  of  money  and  other  property. 

Reed^  claiming  to  be  a  legitimate  nephew,  brings  this  suit  to  annul  the  will, 
so  far  as  it  disposes  of  more  than  one-fourth  of  the  property,  asks  to  be  recog- 
nized as  an  heir,  and  demands  a  partition  of  the  estate.  In  this  he  is  joined  by 
others  of  the  same  relationship. 

As  all  the  parties  are  anxious  to  have  this  litigation  terminated,  we  shall, 
therefore,  express  no  opinion  on  the  various  preliminary  questions  raised  by 
the  learned  and  distinguished  counsel  on  both  sides,  and  proceed  at  once  to  the 
merits  of  the  case. 

The  heirship  of  the  plaintiff  to  the  deceased  is  satisfactorily  established. 
The  will  is  partially  invalid.  Art  1478  C.  C.  provides  that  when  the  natural 
father  has  not  left  legitimate  children  or  descendants,  the  natural  child  or  chil- 
dren, acknowledged  by  him,  may  receive  from  him,  by  donation  inter  cito$  or 
mortis  eausa^  to  the  amount  of  the  following  proportions,  to  wit :  one-fourth  of 
his  property,  if  he  leaves  legitimate  ascendants  or  legitimate  brothers  or  sisters. 
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or  descendants  firom  such  brothers  and  sisters,  and  one-third  if  he  leaves  more         R«m> 

remote  collateral  relations.  Cmcur. 

Art  1474  declares  that:  "In  all  cases  in  which  the  father  disposes  in  favor 

of  his  natural  children  of  the  portion  permitted  him  by  law  to  dispose  of,  he  is 

bound  to  dispose  of  the  rest  of  his  property  in  favor  of  his  legitimate  relations ; 

every  other  dispofiition  shall  be  null,  except  those  which  he  may  make  in  favor 

of  some  public  institution." 
This  wiU  is  then  null,  so  fiur  as  it  relates  to  three-fourths  of  the  property. 
The  natural  children  are  entitled  to  one-fourth  of  the  property,  and  the  legal 

heirs  or  their  assignees  take  three-fourths  thereof. 

The  most  important  question  in  this  case  is  whether  certain  assignments  are 

valid  which  were  made  by  some  of  the  heirs  to  said  H,  H.  Crocker,    Before 

determining  this,  it  is  proper  to  decide  as  to  the  validity  of  certain  contracts 

made  by  said  assignors  with  the  deceased. 

They  are  all  of  a  similar  form,  and  commence  first  with  a  receipt  of  a  bond 
of  the  city  of  New  Orleans,  its  description  and  amount,  and  interest  that  it 
bears.  Then  follows  the  important  part  thereof  for  this  controversy,  to  wit : 
"Which  bond  I  promise  to  keep  carefully  and  fidthfully,  and  not  alienate  or 
incumber  to  the  prejudice  of  the  said  Elisha  GrocJcer^  who  is  the  owner  thereof, 
but  it  is  the  express  understanding  and  agreement  between  the  depositor  and 
holder,  that  the  said  holder  will  collect  the  semi-annual  interest  as  it  becomes 
due  according  to  the  tenure  of  the  bond,  and  apply  the  same  to  her  own  use 
and  benefit,  as  she  may  think  proper,  without  being  obliged  to  refund  the  same 
to  the  said  owner  of  the  bond,  for  the  interest  thus  made.  And  should  the 
depositor  hereafter  think  proper  to  donate  the  said  bond  to  the  holder,  as  a 
bequest,  she,  the  said  holder,  agrees  to  accept  the  same  in  full  satisfaction  of 
all  claims  she  might  set  up  or  urge  against  the  property  or  effects  which  might 
be  left  at  the  decease  of  the  donor." 

These  contracts  are  clearly  invalid,  and  can  have  no  binding  force  in  law. 
They  are  conventions  by  which  it  was  agreed  that  rights  to  a  future  succession 
should  be  sold  for  a  particular  consideration. 

They  are  plainly  prohibited  by  Art  1881  C.  C:  "Future  things  may  be  the 
object  of  an  obligation.  One  cannot,  however,  renounce  the  succession  of  an 
estate  not  yet  devolved,  nor  can  any  stipulation  be  made  with  regard  to  such  a 
succession,  even  with  the  consent  of  him  whose  succession  is  in  question." 

The  authority  of  Troplong,  quoted  by  counsel  of  plaintiffs,  goes  only  so  far 
as  to  declare  that  a  testator  may  impose  on  his  heir  the  condition  to  renounce 
a  succession  *,  but  this  renunciation  must  be  made  after  the  death  of  the  testa- 
tor, and  it  is  left  to  the  discretion  of  the  heir  to  determine  if  he  will  take  his 
hereditary  share  or  the  substitute  therefor  contained  in  the  will. 

"Le  testateur  pent  aussi  imposer  k  son  h^ritier  la  condition  de  renoncer  k 
une  succession. 

"Gette  proposition  ne  soufiBre  pas  de  contradiction  quand  il  s*agit  d*une  suc- 
cession echue.  Je  n'y  vois  pas  plus  de  difficult^  quand  il  s^agit  d'une  succes- 
sion non  echue  et  que  la  renonciation  ne  doit  avoir  lieu  que  lorsque  cette  suc- 
ce9»ion  H</uvrira.  Par  exemple,  un  pere  donne  k  sa  fiUe  dlx  mille  francs  si  elle 
renonce  a  la  succession  patemelle  quand  elle  s^ouvrira.  Cette  disposition  est 
tout  k  fait  valable,  la  fille  aura  k  voir  s'il  est  de  son  int6rSt  de  preferer  les  dix 
mille  francs  k  sa  part  hereditaire,  ou  sa  part  hereditaire,  aux  dix  mille  francs, 
et  cette  option  ne  se  fera  que  lorsque  la  succession  sera  ouverte. 
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^^G'est  le  cas  precis  de  TArt  843  du  Code  Napoleon,  qui  pennet  k  rh^ritier 
CaocuE.  Tavantage  de  renoncer  k  la  succession  pour  s^en  tenir  i  son  don;  nul  principe 
n'est  bless6  dans  de  telles  circonstances. 

*^  II  n*  J  a  pas  lieu  a  cet  ^gard  de  distinguer  si  la  succession  k  UqueUe  Th^ri- 
tier  est  oblig^  de  renoncer,  est  ou  non  la  succession  du  testateur  ou  du  donateur ; 
dans  tons  les  cas  la  cause  n^a  rien  que  de  trds  licite  et  il  sufBra  que  le  donataire 
ou  legataire  fcuse  sa  renonciation  k  I'epoque  de  TouTerture  de  la  succession.'* 
Troplong,  Donations  et  Testaments,  No.  269. 

The  whole  doctrine  contained  in  the  preceding  passages  is  that  a  testator 
may  bequeath  in  his  will  a  fixed  sum  of  money,  or  other  determined  property, 
to  an  heir,  on  condition  that  he  will,  after  the  succession  is  opened,  roiounoe 
his  hereditary  share ;  and  the  heir  may  or  not,  as  he  thinks  his  interest  dictates^ 
take  the  fixed  sum  and  renounce. 

Supposing  this  doctrine  to  be  correct,  still  it  has  no  direct  beaxing  on  the 
case  at  bar. 

EliBha  Crocker  inserted  no  condition  in  his  will  by  which  these  parties  were 
to  have  the  bonds  as  a  consideration  for  renouncing  his  succession. 

The  whole  part  of  his  testament  that  refers  to  these  bonds  and  other  money 
donated  to  the  heirs  is  the  following : 

**I  have  also  several  relatives,  descendants  of  my  deceased  sisters.  To  all  of 
these  relatives  I  have  heretofore  given  a  considerable  portion  of  the  property  I 
have  acquired  during  my  long  residence  in  this  city.  Very  recently  I  hare 
distributed  amongst  them  sums  equal  to  one-third  of  what  I  possess,  rtMrrAnf 
the  right  to  recall  the  whole  or  any  part  thereof. 

**I  now  release  all  of  them  fix>m  the  obligation  to  return  any  part  thereof 
and  confirm  them  in  the  full  possession  and  use  thereof  I  shall  therefore  make 
no  further  bequest  to  them,  but  shall  proceed  to  divide  the  remainder  of  my 
property  and  effects  as  follows."  He  then  divides  his  property  between  his 
concubine  and  his  natural  children. 

Now  if  Groeher  had  put  in  his  will  that  he  left  these  bonds  to  these  heirs  on 
condition  that  they  would  renounce  their  hereditary  shares  in  his  estate,  then 
if  after  his  death  they  accepted  the  bonds  they  would  be  compelled  to  renounce. 
But  he  annexes  no  condition  to  his  gift. 

It  is  true  that  by  the  contracts,  if  he  donated  them  the  bonds,  they  were  to 
be  considered  in  full  satisfaction  of  all  claims  they  might  urge  against  his 
estate.  But  these  contracts  cannot  control  his  last  will,  for  between  the  time 
that  elapsed  fi-om  the  making  of  these  contracts  until  the  writing  of  his  will 
he  may  have  changed  his  intention,  and  therefore  inserted  no  condition  in  his 
will,  but  left  it  fr^  for  his  heirs  to  take  the  bonds  and  also  to  claim  their  here- 
ditary shares. 

It  is  clear  that  by  Art  1881  C.  C.  the  heirs  are  not  bound  by  the  stipulations 
in  the  contracts  as  to  a  future  succession;  if,  however,  they  thought  proper  to 
renounce  their  rights  to  the  estate  on  account  of  having  received  those  bonds, 
they  could  do  it,  as  they  have  the  right  to  renounce,  even  if  they  had  never 
received  any  consideration  therefor  from  the  testator. 

And  this  is  what  the  counsel  of  plaintifi&  maintain.  They  say  that  they 
have  renounced,  and  we  now  will  consider  this  point 

This  renunciation  of  these  heirs  is  based  on  certain  acts,  and  as  they  are  all 
the  same,  except  as  to  names  and  places  where  they  were  passed,  we  will  give 
one  of  them : 
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**Enow  all  man  by  these  presents,  that  we,  David  Crocker,  Henrietta  Rno 
Crocker^  Harriet  Crocker  and  Warren  Crocker,  of  the  county  of  Tompkins,  Cbookb. 
and  Ch4Mrle9  Crocker,  of  the  county  of  Cayuga,  State  of  New  York,  do  hereby 
bind  and  obligate  ourselves  in  manner  following,  viz :  That  whereas  the  late 
Elitha  Crocker^  of  the  city  of  New  Orleans,  State  of  Louisiana,  did,  by  last 
will  and  testament,  dated  the  15th  February,  1854,  and  duly  admitted  to  pro- 
bate on  the  12th  July,  1854^  nominate,  constitute  and  appoint  his  acknowledged 
natural  son,  Henry  Hicki  Crocker,  his  sole  executor  and  detainer  of  his  estate; 
and  whereas  the  right  and  capacity  of  the  natural  children  of  the  said  deceased 
and  of  their  mother  ^Sofa^^  legatees  named  in  said  will,  to  take  and  accept  the 
whole  amount  of  the  legacies  therein  bequeathed,  have  been  questioned  by 
parties  claiming  an  interest  in  said  succession,  although  the  said  executor  main- 
tains that  said  will  is  good  and  valid  in  law  and  equity ;  and  whereas  tiie  coun- 
sel for  absent  heirs,  Robert  K  Ogden,  Esq,,  has  joined  with  one  William  Reed 
in  a  suit  before  the  said  honorable  Second  District  Court  of  New  Orleans,  to 
attack  said  will  and  to  set  aside  in  part  the  dispositions  contained  therein  in 
&vor  of  the  said  natural  children  and  of  their  mother  ^Sofa,^  therein  named ; 
and  whereas,  any  legal  proceedings  to  defeat  the  benevolent  intentions  of  the 
said  testator,  and  to  prevent  the  property  by  him  left  at  his  decease  from  being 
distributed  or  disposed  of  as  the  testator  has  desired  and  expressed  in  his  said 
last  will,  is  entirely  contrary  to  our  wishes,  and  can  receive  no  countenance 
from  us,  we  therefore  protest  against  the  further  prosecution  of  the  said  suit, 
No.  8012,  on  the  docket  of  the  said  Second  District  Court  of  New  Orleans, 
wherein  said  R.  N.  Ogden,  as  counsel  for  absent  heirs,  assumes  to  join  the  said 
William  Reed  in  opposing  the  execution  of  the  provisions  of  the  will  aforesaid, 
and  prays  an  order  of  sequestration  of  the  moneys,  movables,  rights,  &c.,  ap- 
pertaining to  the  succession  of  the  said  Elisha  Crocker,  deceased ;  and  whereas, 
in  his  lifetime,  as  is  truly  stated  in  the  body  of  said  will,  the  said  Elisha 
Crocker,  now  deceased,  in  the  distribution  of  his  estate  among  his  collateral 
relations,  did  advance  to  the  undersigned  property  of  considerable  value  and 
also  moneys,  for  all  which  full  acquittance  and  discharge  is  given  to  the  under- 
signed in  and  by  said  will. 

"Now  in  consideration  of  the  premises,  and  from  love  and  affection  for  the 
deceased,  and  from  regard  to  the  children  of  said  deceased  and  of  their  mother 
^So/a.^  the  legatees  named  in  the  said  will,  and  in  further  consideration  of  the 
sum  of  five  dollars,  each  to  us  in  hand  paid  this  day,  at  the  sealing  and  delivery 
of  these  presents,  by  the  said  Henry  Hicks  Crocker,  executor  and  legatee  of 
the  deceased  Elisha  Crocker,  we  do  hereby  relinquish  and  quit-claim  in  favor 
of  Henry  Hicks  Crocker,  executor  and  legatee  of  the  deceased  Elisha  Crocker, 
to  all  and  singular  any  rights,  claims  or  demands  whatsoever  to  which  we  may 
be  entitled,  under  the  laws  of  the  State  of  Louisiana,  as  a  legitimate  relation  of 
the  said  deceased  Elisha  Crocker,  to  any  of  his  estate  by  him  left  at  his  decease, 
and  do  hereby  expressly  waive,  in  favor  of  the  said  Henry  Hicks  Crocker,  the ' 
nullity,  if  any  there  be,  pronounced  by  the  Article  No.  1474  of  the  Civil  Code 
of  Louisiana,  in  all  cases  in  which  the  father  disposes  in  favor  of  his  natural 
children  of  the  portion  permitted  him  by  law  to  dispose  of^  and  which  Article 
further  prescribed  that  in  such  event  he  is  bound  to  dispose  of  the  rest  of  his 
property  in  fiivor  of  his  legitimate  relations;  and  we  do  further  declare,  that  so 
fiur  as  we  have  any  interest  in  the  matter  of  said  will,  or  are  thereby  affected 
in  interest  by  the  provisions  thereof,  we  wish  the  same  to  be  carried  into  efifeet 
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Rno  in  all  its  parts  and  clauses,  and  that  the  share  in  the  succession  of  the  said  de- 
Obooub.  ceased  Elislia  Crocker^  to  which  we  might  be  entitled  under  the  laws  of  Louisi- 
ana, shall  enure  to  the  benefit  of  said  Henry  UicJcs  Croeher^  executor  and 
legatee  of  the  deceased.  And  the  said  Henry  Hieka  Crocker^  being  here  per- 
sonally present,  accepts  the  said  quit-claim  and  assignment,  the  same  being 
considered  by  all  parties  as  a  compromise  made  with  a  view  of  avoiding  litiga- 
tion, and  as  a  settlement  by  mutual  consent  of  any  and  all  differences  or  con- 
tradictory interests  between  the  parties  as  heir  or  legatee  of  the  deceased  Eluha 
Crocker. 

"  In  faith  whereof^  the  parties  to  this  act  have  signed  the  same  In  duplicate,  at 
Lansingyille,  in  the  county  of  Tompkins,  State  of  New  York,  on  this  28th  day 
of  September,  one  thousand  eight  hundred  and  fifty-five."  Then  follows  the 
signatures  of  the  parties  and  authentication  of  the  act 

The  form  of  this  act  is  a  serious  objection  to  it  as  an  act  of  renunciation,  for 
Art  1010  C.  C.  declares :  "The  renunciation  of  a  succession  is  not  presumed, 
it  must  be  made  expressly  by  public  act  before  a  notary,  in  presence  of  two 
witnesses." 

It  is  also  evident  that  it  was  not  the  intention  of  the  parties  to  these  acts  to 
make  what  is  legally  contemplated  a  renunciation  of  a  succession ;  their  mani- 
fest object  was  to  transfer  their  hereditary  rights  in  the  property  left  by  the 
will  to  Henry  HUks  Crocker. 

Their  intention  was  not  to  make  a  general  renunciation,  which  would  have 
redounded  in  favor  of  their  co-heirs  who  contested  the  will ;  on  the  contrary, 
they  protest  against  any  attempt  to  defeat  it 

They  knew  that  suit  was  commenced  to  annul  a  part  of  the  provisions  of  the 
testament,  on  the  ground  that  a  part  of  this  property  must  go  to  the  collateral 
relations.  They  were  also  aw^are  that  the  intention  of  the  deceased  in  getting 
them  to  promise  to  consider  the  bonds  as  a  substitute  for  their  hereditary  rights, 
was  to  give  him  a  privilege  of  bequeathing  the  balance  of  his  property  prin- 
cipally, not  to  his  collateral  relations,  but  to  his  natural  children,  and  that  his 
object  was  not  that  they  should  renounce  so  as  to  benefit  the  former,  but  the 
latter. 

It  is  also  argued,  that  these  assignments  may  be  viewed  as  a  ratification  afler 
the  death  of  ElUlia  Crocker  of  the  alleged  promise  of  the  assignors  to  renounce, 
made  anterior  to  his  decease ;  and  that  although  a  promise  to  renounce,  made 
before  the  death  of  the  testator,  is  illegal,  yet  that  this  promise  may  be  ratified 
after  his  death. 

These  assignments  cannot  be  regarded  as  a  ratification,  for  the  promises  in 
the  receipts  by  which  some  of  the  heirs  agreed  to  consider  the  bonds,  if  they 
were  bequeathed  to  them,  as  an  equivalent  for  their  rights  in  his  estate,  must 
be  interpreted,  that  they  would  renounce  all  their  rights  to  the  estate,  and 
neither  claim  nor  exercise  control  over  any  part  of  it 

But  these  assignments  do  not  contain  a  general  renunciation ;  on  the  contrary, 
the  assignors  specially  transfer  their  rights  to  one  person,  and  thus  pretend  to 
control  their  portion  of  the  estate,  which  establishes  that  they  had  no  inten- 
tion of  executing  a  general  renunciation,  but,  on  the  contrary,  of  claiming  their 
shares  and  of  assigning  them  to  Henry  H.  Crocker. 

A  special  transfer  and  assignment  of  rights  to  an  estate  in  favor  of  one  per- 
son cannot  be  viewed  as  a  renunciation,  and  consequently  is  not  a  ratification 
of  a  promise  to  renounce. 
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In  order  io  determine  the  nature  and  effects  of  acts,  the  motives  of  the  par-         ^''^ 
ties  must  be  considered.     A  careful  examination  of  these  acts  establishes  that 
the  assignors  had  no  intention  of  renouncing  the  succession,  but  that  their  ob- 
ject was  to  ti^nsfer  their  portions  to  K  H.  Crocker^  who,  being  present,  accepted 
the  quit<daims  and  assignments. 

They  must  then  be  considered  not  renunciations  of  the  succession,  but  trans- 
fers and  abandonments  of  these  heirs  to  JZ  JZ  Crocker  of  their  rights  in  the 
estate  of  the  deceased.     Vide  C.  C,  Arts.  996,  997. 

It  is  urged  that  if  these  assignments  are  decreed  valid,  the  law  will  be  evaded 
and  the  testator  will  be  allowed  to  dispose  of  his  property  indirectly  in  a  way 
he  could  not  do  directly. 

This  objection  is  invalid.  The  design  of  the  Legislature  in  the  prohibitory 
laws  relative  to  the  disposition  of  property  to  natural  children,  is  to  assure  to 
the  relatives  of  the  testator  a  fixed  portion  of  his  estate,  and  to  stamp  its 
disapprobation  on  illicit  intercourse,  by  depriving  the  natural  parent,  even  in 
the  absence  of  forced  heirs,  of  the  liberty  of  bequeathing  his  estate  according 
to  his  volitioa 

When  the  rights  of  the  heirs  are  secured,  the  law  does  not  then  pretend  any 
more  to  regulate  the  disposition  of  the  property,  and  the  heirs  have  the  pre- 
rogative of  donating,  selling  or  disposing  of  it  as  they  wish. 

The  object  of  the  law  is  accomplished.  The  heirs  have  received  their  legal 
share,  and  the  parent  has  been  punished,  for  he  has  been  deprived  in  his  death 
of  the  consolation  of  knowing  that  his  fortune  will  be  enjoyed  by  those  who 
are  still  precious  in  his  sight,  notwithstanding  they  are  the  fruits  of  an  imlaw- 
ful  connection. 

The  next  question  for  our  solution  is,  whether  the  amounts  already  received 
by  the  heirs  must  be  considered  in  settling  the  estate  and  making  a  parti- 
tion. 

As  the  testator  released  in  his  will  those  who  had  received  deposits  or  loans 
of  property  from  the  obligation  to  return  them,  they  must  be  considered  as 
donations  mortis  caiisa,  and  those  heirs  have  the  right  to  receive  their  share  in 
the  estate  of  the  deceased,  without  any  regard  to  what  they  have  previously 
received  as  donations. 

Collation  is  not  obligatory  on  collaterals  who  inherit  because  there  are  no 
forced  heirs.  It  is  only  due  by  those  who  have  received  in  advance  of  their 
legitimate  portion  as  forced  heirs,  but  where  an  heir  has  no  right  to  any  par- 
ticular part  of  the  estate,  unless  the  deceased  died  intestate,  then  he  can  only 
claim  his  portion  out  of  the  estate  that  remains  at  the  decease,  and  cannot 
interfere  with  any  action  or  donations  made  anterior  to  the  opening  of  the  suc- 
cession. 

Art  1305  declares  that  ^' the  collation  of  goods  is  the  supposed  or  real  return 
to  the  mass  of  the  succession  which  an  heir  makes  of  property  which  he  receiv- 
ed in  advance  of  hie  share  or  otherwise,  in  order  that  such  property  may  be 
divided  together  with  the  other  effects  of  the  succession." 

Art  131B  declares  that  "the  obligation  of  collating  is  confined  to  children  or 
descendants  succeeding  to  their  father's  and  mother's  or  other  ascendants, 
whether  ab  intestatOy  or  by  virtue  of  a  testament" 

"  Therefore,  this  collation  cannot  be  demanded  by  any  other  h^ir,  nor  even 
by  the  legatees  or  creditors  of  the  succession  to  which  the  collation  is  due." 

56 
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Art  1489  declares  that "  any  disposal  of  property,  whether  inter  nifxw  or  mortig 
causa,  exceeding  the  ^t/a/i^um  of  which  a  person  may  legally  di^^pose  to  the 
prejudice  of  the  forced  heirs  is  not  null,  but  only  reducible  to  tha|  qiiantum.^^ 
Vide  C.  C,  Art  1814.  ,  • 

It  is  clear  from  these  Articles,  that  collation  is  only  obligatory  on  forced 
heirs,  who  are  those  that  the  donor  cannot  deprire  of  the  portion  of  his  estate 
reserred  for  them  by  law,  except  in  cases  where  he  has  a  just  cause  to  disin- 
herit them.     C.  C.  1482. 

We  would  obsenre  that  the  dispositions  of  the  testament  in  favor  of  "  So/a,'** 
the  concubine  of  the  testator,  are  null  and  void ;  (C.  G.  Art  1474)  and  that 
the  dispositions  of  the  the  will  in  favor  of  ff,  H.  Crockery  of  Mary  Boaworth 
and  of  Susan  Crocker,  the  natural  children  of  the  testator,  must  be  reduced  to 
the  one-fourth  of  the  amount  of  the  testator's  estate. 

The  validity  of  the  said  assignments  is  also  recognized,  and  the  portions  of 
the  assignors  in  said  estate  must  be  given  to  said  Henri/  HicJce  Crocker. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  so  far  as  it  deprives  the  said  Henry  Hieks 
Crocker  of  the  benefit  of  said  assignments,  and  gives  the  portions  of  the  as- 
signors to  the  co-heirs  of  the  same  degree. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended,  so  as  to  recognise  the  following  persons  as  the  heirs  of  the 
testator,  Elisha  Crocker,  to  wit : 

1st  Lucius  Crocker, 

2d.  Charles,  David,  Warren,  Henrietta^  Harriet,  Abhy,  wife  of  E,  «/I 
French,  and  the  children  of  Nathaniel^  viz :  Jay,  Frank  and  Charles^  the  chil- 
dren of  Datid,  brother  to  the  deceased. 

8d.  Lucy  M,  Southworth,  wife  of  Aug,  C  French,  the  child  of  Sophia,  a 
sister. 

4th,  William  Reed,  Laura  Reed,  wife  of  William  Fitch,  Fleets  Reed,  wife 
of  William  Smith,  and  a  minor  child  of  Flkin  Reed,  and  also  a  minor  child  of 
Lucius  B,  Reed,  both  deceased,  children  of  Laura,  sister  to  deceased. 

5th.  The  minor  child  of  Myra  Griffith,  deceased,  daughter  of  Elector  Croc- 
ker, sister  to  Elisha, 

6th.  Laura,  wife  of  Whitcomb  Francis  Hurd,  and  Elizaheth,  wife  of  J,  E, 
Bruce,  children  of  Lucy  Crocker,  sister  to  Elisha. 

That  three-fourths  of  the  estate  shall  be  divided  among  the  said  heirs  and 
the  assignee  of  any  of  them,  according  to  their  respective  rights. 

And  that  the  judgment  be  amended  so  as  to  recognize  the  validity  of  the 
assignments  of  a  portion  of  the  heirs  of  Elisha  Crocker,  to  wit,  of  Henrietta 
M.  Crocker,  Frances  F,  Hurd,  Charles  Crocker,  Lucius  Crocker,  Elizaheth 
Bruce,  Danid  Crocker,  Warren  Crocker  and  Harriet  Crocker,  of  their  shares 
in  the  estate  of  Elisha  Crocker,  to  Henry  Hicks  Crocker, 

And  that  three-fourths  of  the  said  estate  be  divided  among  those  of  the  said 
heirs  who  have  not  transferred  their  rights,  or  their  assignees ;  and  Henry 
Hicks  Crocker,  as  the  assignee  of  the  said  portion  of  the  heirs,  who  have  trans- 
ferred their  shares  to  him,  according  to  the  respective  rights  of  the  parties. 

That  the  judgment  be  amended,  so  as  to  declare  the  dispositions  of  the  will 
in  fiivor  of  ^^So/a,^^  the  concubine  of  the  deceased,  null  and  void;  and  that  the 
dispositions  of  the  will  in  fiivor  of  the  natural  children  of  the  deceased,  to  wit, 
of  H.  H.  Crocker,  Mary  Bosworth  and  of  Susan  Crocker,  be  reduced  to  one- 
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foarth  of  the  testator's  estate,  and  that  the  said  estate  is  to  he  distrihuted  with- 
out any  regard  to  collation  ;  and  the  said  heirs,  assignees  and  legatees  are  to       Obooksb. 
take  their  shares  in  the  estate  without  heing  obliged  to  account  for  anything 
they  may  have  received  before  the  death  of  the  said  testator. 

It  is  further  ordered  and  decreed,  that  the  judgment  of  the  lower  court,  so 
fiu*  as  not  reversed  and  as  thus  amended,  be  affirmed ;  and  that  it  be  remanded 
to  the  lower  court  for  the  purpose  of  making  a  partition  according  to  law  among 
those  entitled  to  the  said  estate,  as  aforesaid ;  and  that  the  costs  of  appeal  be 
paid  by  the  appellees,  and  those  of  the  lower  court  by  the  succession. 

Vide  Cregicelly.  Seay  et  al  19  L.  R  521 ;  8  Marcad6,  pp.  118, 168,  No.  241 ; 
1  Marcade,  52 ;  C.  C.  912,  913 ;  CoU  v.  Executor,  7  N.  S.  422  ;  4  Marcad6,  p. 
375,  No.  462;  6  Marcad^,  90. 


SAME   CASE   ON   A   RE-HEARINO. 

Cole,  J.  Appellees  in  their  motion  for  a  re-hearing,  allege  that  ^*  Henry 
Hicks  Crocker  being  the  testamentary  executor  at  the  time  the  several  trans- 
fers  were  made  to  him,  could  not,  under  the  provisions  of  the  Code,  acquire 
any  portion  of  the  property  then  under  his  administration." 

"That  the  Act  allowing  executors  and  others,  who  are  legatees,  &c.,  to  pur- 
chase, applies  only  to  purchases  made  at  the  public  sale  which  takes  place  of 
the  effects  of  the  succession  in  due  course  of  law." 

The  provisions  of  law  forbidding  executors,  except  in  certain  cases,  to  pur- 
chase any  part  of  estates  under  their  care,  do  not  apply  to  assignments  of  heirs 
to  them  of  their  rights  m  the  estate. 

Appellants  have  also  asked  for  a  re-hearing  on  the  following  point : 

"  There  is  error,  we  respectfully  suggest,  in  the  decree  of  this  honorable 
court,  ordering  the  partition  of  the  estate  of  the  testator  without  regard  to  the 
amount  "bequeathed  to  the  collaterals,  and  excluding  the  natural  children  from 
participating  in  this  important  portion  of  the  succession." 

As  appellants  appear  to  have  misconstrued  a  part  of  our  judgment,  we  will 
add  a  few  remarks  in  explanation,  for  the  direction  of  those  who  shall  make 
the  partition. 

Otur  judgment  did  not  order  the  partition  of  the  estate  without  regard  to  the 
amount  hequeathed  to  the  collaterals  and  exclude  the  natural  children  from 
participating  in  this  part  of  the  succession. 

In  our  judgment  we  declared:  "That  the  said  estate  is  to  be  distributed 
without  any  regard  to  collation;  and  the  said  heirs,  assignees  and  legatees,  are 
to  take  their  shares  in  the  estate  without  being  obliged  to  account  for  anything 
they  may  have  received  before  the  death  of  the  said  testator." 

We  did  not  explain  the  mode  of  partition,  as  the  cause  was  remanded  to  the 
lower  court  for  the  purpose  of  making  a  partition. 

We  had  been  requested  to  decide  if  the  collaterals  were  obliged  to  collate, 
and  we  decreed,  they  were  not ;  but  we  did  not  detail  what  was  to  compose 
the  estate  to  be  divided,  nor  in  what  manner  the  quarter  due  to  the  natural 
children  or  the  three-quarters  of  the  collaterals,  was  to  be  determined,  as  this 
would  be  settled  in  the  lower  court 
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Bod  We  think  that  the  following  principles,  which,  in  our  opinion,  are  not  anta- 

gonistical  to  our  judgment,  ought  to  govern  in  the  partition. 

In  order  to  fix  the  one-fourth  of  the  estate,  the  succession  should  be  con- 
sidered as  consisting  not  only  of  the  effects  in  the  testator^s  possession  at  the  time 
of  his  decease  and  legal  claims  of  the  estate,  but  also  of  that  which  was  donated 
in  the  will.  Donations  made  by  the  testator  during  his  life,  are  not  to  be  in- 
cluded in  the  mass  of  the  estate. 

When  the  whole  mass  of  the  succession  is  thus  formed,  the  estate  is  to  be 
divided  between  the  natural  children  and  collaterals,  according  to  their  respec- 
tive proportions,  to  wit,  one-fourth  to  the  former  and  three-fourths  to  the  lat- 
ter, and  the  collateral  relations  are  to  take  their  share  in  the  three-fourths  with- 
out any  regard  to  donations  to  them  in  the  will,  or  to  gifts  to  them  by  the  tes- 
tator during  his  life. 

For  special  legacies  to  collaterals,  when  there  are  no  forced  heirs,  belong  ex- 
clusively to  the  legatees,  and  are  not  subject  to  collation. 

A  testator  who  has  natural  children  complies  with  the  law,  if  he  bequeaths 
three-fourths  of  his  estate  to  ans  or  more  of  his  legitimate  collateral  relations, 
for  they  are  not  regarded  as  forced  heirs. 

Let  us  suppose  the  testator  has  bequeathed  in  his  will  $20,000  to  his  colla- 
teral relations,  and  the  entire  estate,  including  these  legacies,  is  $100,000,  the 
natural  children  would  then  have  one-fourth  of  this  amount,  i.  e.  $25,000,  and 
the  remaining  three-fourths,  i.  e.,  $75,000,  less  the  $20,000,  bequeathed  to  col- 
laterals, that  is  to  say  $55,000  would  be  divided  among  all  the  collateral  rela- 
tions without  regard  to  collation.  If,  then,  there  were  five  collateral  relations, 
heirs  of  the  testator,  each  of  them  would  receive  $11,000,  and  also  retain  the 
amount  bequeathed  to  him  in  the  testament  and  the  donations  to  him  by  the 
testator  during  his  life. 

Before  concluding,  it  should  be  observed,  that  the  semi-annual  interest  on 
the  bonds  of  the  city  of  New  Orleans,  deposited  with  some  of  the  heirs,  is  not 
to  be  included  as  a  part  of  the  estate,  as  it  was  given  to  them  by  the  testator 
during  his  lifetime. 

When  the  partition  is  made,  the  estate  must  be  considered  as  consisting  of: 

1st  The  amounts  donated  or  bequeathed  in  the  will 

2d.  The  property  in  the  testator's  possession  at  the  opening  of  the  succes- 
sion, and  all  legal  claims  of  the  estate. 

The  partition  must  be  made  according  to  law,  in  accordance  with  the  judg- 
ment in  this  case  as  thus  explained. 

It  is,  therefore,  ordered,  that  the  re-hearing  prayed  for  by  plaintifi&  and  de- 
fendants be  reused. 
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W.  Reed  et  al.  v   H.  H.  Ckocker,  Executor.  i^^ 

106    5061 
k  salt  to  remove  an  executor  from  office  may  be  maintained  by  a  portion  of  the  heirs  named  In        12    ^1 

the  win.  |\V  m\ 

Ihe  Act  of  the  Lefidatare  of  Bfarch  18th,  188T«  sec.  8d,  reftnacted  ISth  of  March,  18S0,  Imposing  a 
penalty  on  executors,  administrators,  Ac,  for  withdrawing  the  funds  of  the  succession  from  bank 
without  an  order  of  court,  is  imperatiye  and  roust  be  enforced  when  there  are  no  peculiar  circum- 
stances which  form  an  exception. 

The  statute  Is  equaUy  Imperative  that  the  executor  must  render  a  full  account  of  his  administration 
at  least  once  in  every  twelve  months,  and  the  neglect  of  the  counsel  of  absent  heirs  to  compel  an 
aecount,  wUI  not  exonerate  the  executor. 

APPEAL  from  the  Second  District  Coiirt  of  New  Orleans,  Morgan,  J. 
Ogden  d  Leovy  and  P.  B.  Bo7{ford,  for  plaintiffs.     Purvis  <it  Dugue^  for 
defendant  and  appellant 

Buchanan,  J.  This  is  a  suit  to  remove  an  executor  on  two  grounds;  Ist 
That  he  has  not  deposited  in  a  chartered  hank  paying  interest  on  deposits,  the 
funds  which  have  come  into  his  hands  as  executor,  or  having  so  deposited  them, 
that  he  has  withdrawn  such  funds  without  an  order  of  court 

2d.  That  he  has  suffered  more  than  a  year  to  elapse  from  the  date  of  his  ap- 
pointment, without  rendering  an  account  of  his  administration. 

The  defendant,  first,  excepts  that  the  plaintiffs  are  without  interest  to  insti- 
tute this  proceeding. 

The  plaintiffs  assert  themselves  to  he  descendants  of  the  hrothers  and  sisters 
of  the  testator,  and,  as  such,  to  he  his  heirs  at  law. 

The  evidence  offered  on  the  trial  of  the  exception  shows  tliat  the  plaintiffs 
had  instituted  suit  against  the  defendant  and  others,  for  three-fourths  of  the 
succession  of  JSlisha  Crocker  ;  and  the  judicial  admissions  of  defendant,  con- 
tained in  his  pleadings  in  that  suit,  identify  plaintifi^  as  constituting  a  portion 
the  relatives,  descendants  of  deceased  sisters,  spoken  of  in  the  last  will  of  Blisha 
Crocker.     The  exception  was,  therefore,  properly  overruled. 

Upon  the  merits,  it  was  shown  that  defendant  kept  an  account  in  bank  as 
executor.  The  bank  did  not  pay  interest  on  his  deposits  it  is  true.  But  it  is 
proved  that  the  defendant  made  inquiries,  and  was  informed  that  there  was  no 
bank  in  the  city  paying  interest  on  deposits.  Although,  therefore,  the  plain- 
tiff have  proved  that  several  of  the  chartered  banks  in  New  Orleans  do  pay 
to  certain  of  their  customers  interest  on  deposits  under  special  agreements,  yet 
these  appear  to  be  deviations  from  the  general  practice  of  the  institutions  in 
question,  which  were  unknow^n  to  the  defendant  and  to  the  officers  of  the  bank 
in  which  he  kept  his  account 

The  court  below  has  held  the  defendant  liable  to  the  penalty,  imposed  by 
the  Act  of  March  13th,  1887,  section  8d,  reenacted  on  the  12th  March,  1855, 
(Session  Acts,  page  78,  section  2,)  for  such  sums  as  the  executor  withdrew 
from  the  bank  without  an  order  of  court ;  and  we  find  no  error  in  that  ruling. 
The  cases  are  numerous  in  which  the  penalty  has  been  enforced.  Indeed  the 
law  is  imperative. 

Cases  might  possibly  arise,  whose  peculiar  circumstances  would  form  an  ex- 
ception, as  for  instance,  if  the  administrator  held  the  power  of  attorney  from 
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R»»         the  very  heirs  who  claimed  to  make  him  liable  for  the  penalty  of  the  statutes 
C&oGKBK.       in  question. 

The  requirement  of  both  those  statutes  is  no  less  imperative,  that  the  exe- 
cutor must  render  a  full  account  of  his  administration  at  least  once  in  every 
twelve  months.  The  defendant  qualified  as  executor  on  the  12th  July,  1854 
This  suit  was  brought  on  the  81st  December,  1855,  up  to  which  time  no  ac- 
count had  been  rendered  The  defendant's  counsel  argues,  that  by  the  1183d 
Article  of  the  Civil  Code,  (which  is  expressly  kept  in  force  by  the  concluding 
section  of  the  Act  of  1855,  page  79,)  the  executor  is  only  required  to  render 
an  account  at  the  instance  of  the  counsel  of  the  absent  heirs.  But  we  do  not 
consider  this  to  be  a  correct  interpretation  of  the  meaning  of  the  Legislator  in 
the  Article  quoted.  The  preceding  Articles  had  ordained,  that  the  term  of 
administration  was  one  year ;  that  the  duties  of  administrators  ceased,  even 
before  the  expiration  of  that  time,  when  the  heirs  present  themselves  or  send 
their  powers  of  attorney  to  claim  the  succession.  Then  follows  the  provision 
(in  the  Article  quoted)  that,  when  th^  Jieirs  do  not  present  themsehes  or  send 
their  powers^  <ite,^  an  account  must  be  rendered  at  the  expiration  of  the  year, 
at  the  instance  of  the  counsel  for  absent  heirs.  This  can  only  be  taken  as  re- 
cognizing the  authority  of  the  counsel  appointed  by  the  court  to  demand  the 
account,  even  should  he  receive  no  special  mandate  to  that  effect  firom  the 
heirs.  In  that  case  he  has  a  mandate  derived  from  the  law.  But  it  cannot 
be  supposed  that  it  was  intended  the  neglect  of  the  counsel  of  absent  heirs  to 
compel  an  account,  should  have  the  effect  of  allowing  the  administrator  to  go 
out  of  ofSce  without  rendering  any  account  Besides,  the  Article  1183  is  found 
in  the  chapter  of  the  administration  of  vacant  estates. 

The  Article  1666  is  more  directly  applicable  to  testamentary  executors ;  and 
that  Article  is  without  even  the  apparent  qualification  which  terminates  Article 
1188.  It  reads  thus :  '*  He  (the  executor)  must  render  an  account  of  his  ad- 
ministration at  the  expiration  of  the  year,  commencing  from  the  mcmient  in 
which  he  had  the  seizin.'^ 
Judgment  affirmed,  with  costs. 


Steamer  Jean  Webre  v.  H.  Kendall  Carter  &  Co. 

It  !•  not  for  the  carrier  to  render  It  probable  that  the  ii^ury  to  freight  was  eoeasloned  by  one  of  the 
natural  dangers  Incident  to  the  narlgatlon.  It  Is  Incumbent  upon  him  to  show  that  he  has  osed 
diligence  and  proper  skill  to  avoid  the  accident,  and  that  It  was  unavoidable. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
Coxe  &  Breatix,  for  plaintiff.     Steele^  ffamner  &  HaySy  for  defendants 
and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  $1092  freight  and  charges 
on  the  transportation  of  157  bales  of  cotton  from  Alexandria,  in  this  State,  to 
this  city,  in  the  month  of  July,  1855,  the  freight  being  at  the  extraordinary 
rate  of  six  dollars  per  bale. 
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The  cUim  is  resisted  by  the  defendants  bs  to  $611  35,  on  the  ground  that  Wdsb 
the  eighty-one  bales  of  cotton  were  delivered  in  a  damaged  and  unmerchantable  Cabtse. 
condition. 

The  District  Judge  was  of  the  opinion  that  the  cotton  was  damaged  before  it 
was  receiyed  by  the  plaintiff,  and  that  the  larger  portion  of  the  loss  to  the 
planter  was  occasioned  by  the  factors  adhering  to  what  he  calls  the  unjust  rule 
adopted  by  the  pickeries  of  this  city. 

The  bills  of  lading  affirm  the  cotton  to  have  been  in  good  order  and  condi- 
tion when  received,  and  the  obligation  assumed  by  the  plaintiff  was  to  deliver 
the  same  in  like  good  order  and  condition  at  New  Orleans,  (the  dangers  of  the 
river  and  fire  only  excepted,)  the  privilage  of  lighterage  and  stowage  in  flats 
and  barges  being  also  reserved  to  the  plaintiff. 

The  testimony  is  insufficient  in  our  opinion  to  rebut  the  acknowledgment 
contained  in  the  bill  of  lading,  that  the  cotton  was  received  on  board  in  good 
condition. 

From  the  admissions  of  the  master  of  the  boat,  and  the  testimony  of  plain- 
tiff's witnesses,  there  can  be  but  little  doubt  that  the  cotton  was  damaged 
while  being  transported  by  the  plaintiff  The  flat-boat  on  which  it  was  stowed 
struck  something  which  occasioned  a  leak,  and  thirty-two  bales  were  landed 
upon  the  beach,  covered  with  tarpaulins  and  left  in  charge  of  a  watch,  and  the 
residue  brought  to  the  city.  That  which  was  landed  and  left  in  charge  of  a 
watch,  was  brought  to  the  city  in  about  two  weeks  afterwards. 

It  is  not  sufficient  for  the  plaintiff  to  render  it  probable  that  the  injury  to  the 
cotton  was  occasioned  by  one  of  the  natural  damages  incident  to  river  naviga- 
tion ;  to  relieve  himself  from  responsibility,  it  was  incumbent  on  him  to  prove 
that  he  used  due  diligence  and  proper  skill  to  avoid  the  accident,  and  that  it 
was  unavoidable.  Angell  on  Carriers,  sec.  168;  Bond  v.  Frost,  6  An.  801; 
same  case,  8  An.  297. 

It  is  objected,  that  the  mode  adopted  to  ascertain  the  damage  done  was  ille- 
gal, oppressive  and  unjust ;  that,  as  the  damaged  cotton  is  left  with  the  owner 
of  the  pickery,  there  is  every  inducement  to  find  and  appropriate  the  largest 
possible  amount  of  damaged  cotton.  This  subject  was  considered  in  the  8  An. 
297.  The  custom  of  merchants  in  this  city  of  sending  cotton  to  the  pickeries 
is  again  proven.  It  is  also  shown  that  the  damaged  cotton  is  allowed  as  a  par- 
tial compensation.  The  custom  is  certainly  objectionable,  but  so  long  as  it  is 
generally  adopted  and  no  better  mode  can  be  pointed  out,  we  are  not  prepared 
to  say  that  the  party  sending  damaged  cotton  to  a  pickery  shall  not  be  entitled 
to  recover  for  such  damage  as  he  has  really  sustained.  Much  is  entrusted  to 
the  owner  of  the  pickery,  but  it  is  the  same  with  the  cotton  &ctor  and  many 
other  agents.  In  this  case,  the  owner  of  the  pickery  was  placed  on  the  stand 
as  a  witness,  and  the  plaintiff  could  have  had  the  benefit  of  a  cross  examina- 
tion, had  it  been  desirable  to  ascertain  whether  there  had  been  a  breach  of  the 
confidence  reposed  in  him. 

We  do  not  think  the  delivery  of  the  cotton  without  objection  a  bar  to  the 
defendants*  right  to  claim  a  deduction  for  the  damage  done,  it  having  been  dis- 
covered after  the  delivery.     Oakey  v.  Russell,  6  N.  S.  60. 

The  damages  claimed  appear  to  be  proven  to  the  amount  stated  in  defendants' 
brief^  viz,  $545  60,  which  should  be  allowed  as  a  deduction  upon  the  plaintiff's 
demand. 


448  SUPREME  COURT  OF  LOUISIANA, 

vroMu  The  tender  was  not  made  in  such  a  form  and  amount  as  to  relieve  the  defen- 

V. 

CAsm.        dants  from  the  payment  of  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  in  this  case  be  avoided  and  reversed,  and  now,  pro- 
nouncing such  judgment  as  ought  to  have  been  rendered,  it  is  ordered,  adjudged 
and  decreed,  that  the  plaintiff  do  have  and  recover  judgment  against  the  de- 
fendants for  the  sum  of  five  hundred  and  forty-seven  dollars  and  forty  cents;, 
with  five  per  cent  interest  thereon  from  the  first  day  of  September,  1855,  until 
paid,  the  defendants^  reconventional  demand  having  been  consumed  in  reducing 
the  plaintiflTs  demand  to  the  amount  herein  awarded ;  and  it  is  further  ordered, 
that  the  plaintiff  and  appellee  pay  the  costs  of  the  appeal  and  the  defendants 
the  costs  of  the  lower  court 


Mart  A.  Goodin  and  Husband  v,  Mrs.  Alice  Allen. 

When  the  husband  and  wife  both  appear  as  plaiotlflh  in  an  action  in  rerendlcatlon  of  the  parapher- 
nal property  of  the  wife,  the  real  plaintiff  Is  the  wife,  authoriaed  and  aseisted  hj  her  husband. 

When  In  such  case  the  affldarit  to  obtain  a  sequestration  was  made  hj  the  husband  only,  and  ho 
alone  signed  the  sequestration  bond,  held,  that  the  sequestration  was  properly  dissolved. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
B.  &  H.  Marr,  for  plaintiffs  and  appellants.     II.  B.  Eggleston^  for  defen- 
dant 

Spoffokd,  J.  The  plaintiffs  have  appealed  from  a  judgment  dissolving  an 
order  of  sequestration. 

The  suit  is  declared  to  be  in  revendication  of  the  paraphernal  property  of 
the  wife  claimed  by  a  third  person.  It  results  from  the  allegations  of  the  peti- 
tion, that  the  property  in  dispute  was  under  the  administration  of  the  wife. 

The  husband  and  wife  both  appear  as  plaintiffs.  The  affidavit  for  the 
sequestration  was  made  by  the  husband  only,  he  alone  signed  the  necessary 
bond. 

On  this  ground  the  sequeaftration  was  dissolved. 

The  court  did  not  err.  The  real  plaintiff  is  the  wife,  authorized  and  assisted 
by  her  husband.  "  Actions  relating  to  the  ownership  of  the  dotal  •or  para- 
phernal property  of  the  wife,  or  of  some  real  rights  belonging  to  her,  must  be 
brought  by  the  wife,  duly  authorized  by  her  husband,  or  by  the  Judge,  if  he 
fails  to  do  it"     C.  P.  107. 

The  defendant  had  a  right  to  require  indemnity  from  the  wife  against  the 
effects  of  a  wrongful  sequestration. 

Judgment  affirmed. 
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WiLUAM   WOOTERS  V.   ElLEN   PbKNY,    wife   of  HOGAN. 

When  a  husband  had  voIuntarUy  lived  separate  and  apart,  and  the  wife  during  that  time  had  pur- 
chased real  estate,  the  title  to  which,  being  on  record  in  the  name  of  the  wife,  as  a  donation  made 
to  her  indiTidnallr,  was  subsequently  acquired  by  an  innocent  third  person  in  good  faith,  under  a 
chain  of  title  fk-om  the  wife,  it  was  held  that  the  husband  oould  not,  after  the  wife's  death,  recoyer 
the  property,  as  having  belonged  to  the  community,  and  having  l>een  sold  by  the  wife  without 
authority. 

The  husband,  by  parol  evidence,  could  not  thus  despoil  the  purchaser  of  immovable  property,  ac- 
quired under  a  chain  of  recorded  titles  apparently  perfect,  without  notice,  actual  or  constructive, 
of  the  husband^s  latent  claim,  which  has  no  basis  In  equity. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Cotton,  Judge  of 
the  Sixth  District  Court,  presiding.     J.  J^.  Brickell,  for  plaintiff  and  ap- 
pellant   Benjamin,  Bradford  &  Finney  and  Durant  <S>  Bomor,  for  defendant 

Spofford,  J.  The  plaintiff  seeks  to  recover  a  piece  of  immovable  property 
from  the  defendant,  upon  the  ground  that  it  formed  a  part  of  the  community 
between  himself  and  his  deceased  wife,  and  was  disposed  of  by  his  wife  in 
fraud  of  his  rights. 

The  defendant  bought  in  entire  good  faith,  under  a  chain  of  title^  apparently 
perfect,  and  without  notice  of  any  right  or  claim  of  the  plaintiff.  She  paid  a 
valuable  consideration,  which  the  plaintiff  does  not  offer  to  restore. 

For  a  great  many  years  the  plaintiff  and  his  wife  lived  in  a  state  of  voluntary 
separation,  although  the  community  was  not  dissolved.  She  pursued  a  separ- 
ate industry,  and  thereby  acquired  some  means.  It  seems  that  she  invested 
them  in  the  real  property  now  in  dispute,  but  to  avoid  being  interfered  with 
by  her  husband,  she  did  not  buy  it  in  her  own  name,  but  induced  one  Bevan 
to  purchase  it  for  her  benefit 

Betan  afterwards  sold  the  property  to  Chamberlain.  Chamberlain  trans- 
ferred it  to  Mrs.  Woofers,  wife  of  the  plaintiff,  by  donation  inter  vivos,  which 
she  was  authorized  by  a  competent  court  to  accept  She  afterwards  sold  it  to 
Chamberlain,  describing  herself  in  the  act  of  sale  as  the  widow  of  plaintiff. 
Chamberlain  sold  to  Bradford,  and  Bradford  sold  to  the  present  defendant, 
Mrs.  Feeny. 

These  titles  were  duly  registered.  It  will  thus  be  seen  that  on  the  records 
of  the  country  the  property  once  stood  as  the  separate  property  of  Mrs.  Woofers. 
It  is  only  donations  made  jointly  to  both  spousts  that  become  community  pro- 
perty.    C.  C.  2371. 

The  plaintiff  rests  his  case  upon  the  allegation  that  the  original  purchase, 
ostensibly  made  in  the  name  of  Bevan,  being  really  made  by  his  wife,  the  pro- 
perty thereby  fell  into  the  community,  and  can  be  reclaimed  by  him  in  the 
hands  of  an  innocent  purchaser  without  notice,  because  his  wife  was  incapable 
of  alienating  the  community  estate  pending  the  marriage  without  his  assent, 
and  because,  further,  she  was,  at  the  time  of  the  alienation  to  Chamberlain, 
imbecile  in  mind. 

It  is  obvious,  from  the  statement  already  given,  that  the  plaintiff  is  seeking 
to  make  out  a  title  to  immovable  property  by  parol,  in  contradiction  to  written 
and  recorded  conveyances,  and  against  an  innocent  purchaser  for  value. 
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WoonBs  Considering  the  position  in  which  the  plaintiff  stands,  this  is  insufferable. 

He  brought  about  the  present  condition  of  things  by  his  own  conduct  He 
lived  apart  from  his  wife,  and  unknown  to  the  world  as  her  husband ;  permitted 
her  to  manage  her  affairs  as  a  femme  sole,  contributed  nothing  to  the  common 
fund,  and  during  her  lifetime  did  not  pretend  to  have  any  interest  in  her  affairs. 
He  now  produces  no  written  title.  The  written  titles  which  exist  do  not  show 
that  he  had  an  interest  in  the  property  which  he  claims.  He  has  no  counter- 
letters.  He  complains  that  his  wife,  who  made  everything  she  had  by  her  per- 
sonal industry  and  thrift,  defrauded  him  of  his  half  of  her  earnings  by  a  series 
of  simulations.  If  she  did,  his  only  remedy  is  against  her  heirs  for  a  settle- 
ment of  the  community,  or  against  those  who  confederated  with  her  to  defraud 
him.  He  cannot,  by  parol  evidence,  succeed  in  despoiling  the  defendant,  who 
is  a  purchaser  for  a  valuable  consideration,  of  immovable  property  under  a 
chain  of  recorded  titles  apparently  perfect,  without  notice,  actual  or  construc- 
tive, of  the  plaintiff*s  latent  claim,  which  has  no  basis  in  equity,  and  is  the  re- 
sult of  his  own  negligence  or  misconduct 

The  District  Judge  rendered  a  judgment  of  nonsuit  Both  parties  agree  that 
the  judgment  should  be  either  for  the  plaintiff  or  defendant  The  appellee's 
prayer  for  an  amendment  must  be  allowed. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  there  be  judgment  for  the  defendant,  with  costs  in  both  courts. 

Merrick,  C.  J.  It  is  undoubtedly  true  that  property  acquired  by  the  wife 
by  her  own  industry  and  labor  during  the  existence  of  the  marriage  (where 
there  is  no  separation  of  property)  falls  into  the  community.  The  idea  of  com- 
munity is  based  on  the  reciprocal  industry  of  the  spouses.  But  if  the  hus- 
band, who  is  the  head  and  master  of  the  community,  suffers  the  title  to  be 
taken  in  the  name  of  an  agent,  or  to  be  made  to  the  wife  in  the  form  of  a  dona- 
tion to  her  individually,  he  must  be  presumed  to  have  been  willing  to  incur  the 
risk  of  the  faithlessness  of  the  agent  or  the  risk  of  loss  of  title  by  the  death  or 
disobedience  of  the  wife.  If  he  claims  the  property  as  that  of  the  community, 
he  ratifies  the  form  in  which  it  has  been  acquired.  So  here  Wooten  cannot 
claim  that  the  property  belonged  to  the  community  without  ratifying  the  ma- 
chinery by  which  it  was  effected, 

Biit  it  is  said  that  the  property,  having  once  vested  in  his  wife  or  the  com- 
munity, could  not  be  alienated  without  his  authorization  or  that  of  the  Judge, 
and  the  sale  by  Mrs.  Wooters  to  Chamberlain,  being  without  such  authoriza- 
tion, conveyed  no  title.  This  objection  to  my  mind  presents  the  real  difficulty 
in  the  case.  But  I  think  so  long  as  Wooters  suffered  the  title  to  remain  in  this 
form,  third  persons  treating  with  the  wife  as  owner  (m  virtue  of  the  donation) 
in  good  faith  and  for  a  valuable  consideration,  must  be  considered  as  having 
acquired  all  the  interest  they  could  have  acquired  had  the  property  really  been 
the  paraphernal  property  of  the  wife.  The  sale  of  the  wife,  under  such  cii^ 
cumstances,  is  not  an  absolute  nullity.  If  the  property  had  really  been  para- 
phernal, her  heirs,  and  not  the  husband,  after  her  decease  could  attack  the  sale 
And  they  could  not  rescind  the  sale  without  restoring  to  the  purchaser  so  much 
as  her  estate  had  been  benefited  by  the  purchase.  So,  too,  the  husband,  if  he 
would  rescind  such  a  sale  on  the  ground  that  the  property  really  belonged  to 
the  community,  must  restore  so  much  as  the  community  had  been  benefited  by 
the  transaction,  and  must  not  only  make  the  purchaser  and  the  possessor  of 
the  property  a  party  to  the  suit,  but  also  the  heirs  of  the  wife,  who  alone 
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appear  from  the  fiwe  of  the  papers  to  be  interested  in  rescinding  or  ratifying       Wootm» 
the  sale  made  by  the  deceased. 

The  plamtifi^  therefore,  has  not  placed  himself  properly  before  the  court,  in 
order  to  avail  himself  of  any  supposed  irregularity  in  the  transfer. 

For  the  foregoing  reasons  I  concur  in  the  decree  pronounced  in  this  case. 


James  H.  Riggin  v,  Bernard  Kbkdig. 

When  the  death  of  a  dare  is  neoenarlly  connected  with  and  a  direct  sequence  of  the  ylce  of  char- 
acter, it  can  then  be  no  more  regarded  as  a  fortuitous  event  than  a  death  which  results  from  a 
▼ice  of  body. 

Bdd:  That  valne  of  a  bUto  could  be  recovered  where  the  slave  was  a  notorious  runaway,  and 
died  of  a  disease  contracted  whOe  a  runawsj,  and  which  was  a  consequence  of  exposure  in  the 
woods  and  the  eating  of  indigestible  food. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynold^  J. 
J.  J,  Michel,  for  plaintiff  and  appellant     ThomoB  J.  Semmes,  for  de- 
fendant 

Cole,  J.  This  suit  is  instituted  to  recover  the  price  of  a  slave  and  damages, 
on  the  ground  that  he  died  of  a  disease  acquired  while  a  runaway,  and  which 
was  the  consequence  of  exposure  in  the  woods  and  eating  indigestible  food. 

llie  evidence  establishes  that  the  slave  Dick  was  a  notorious  runaway  pre- 
vious to  the  sale  from  defendant  to  plaintiff;  that  Kendig  is  a  negro  trader, 
and  bought  Dick  of  one  Loupe,  also  of  the  same  calling,  who  knew  him  to  be 
a  runaway. 

We  think  that  Kendig  was  cognisant  of  this  vice  of  Dieh  when  he  sold  him, 
fully  guaranteed  to  plaintiff  They  were  both  negro  traders  of  the  city,  and 
that  class  of  society  is  not  easily  imposed  upon.  Plaintiff  charges  him  in  the 
petition  with  a  knowledge  of  the  fact,  and  in  support  of  the  charge  avers  that 
he  bought  Dick  from  Loupe  without  warranty  and  with  fbll  knowledge  of  the 
existing  vice. 

When  this  cause  was  fixed  for  trial,  the  plaintifi^  in  order  to  prove  the  aver- 
ment, notified  Kendig  to  bring  into  court  his  bill  of  sale  firom  Loupe.  On  the 
day  of  trial  he  produced  a  deed  of  sale  from  Loupe  with  fiiU  warranty,  but  on 
examination  it  was  found  to  be  a  sale  of  a  different  slave,  whereupon  Kendig 
made  an  afiSdavit,  in  which  he  states  that  he  delivered  the  bill  of  sale  to  his 
counsel  supposing  it  to  be  the  bill  of  sale  for  Dick;  that  when  his  counsel 
pointed  out  the  error  he  carefully  examined  his  papers,  and  could  not  find  it 
He  believes  it  to  be  lost  or  mislaid,  and  that  he  generally  gives  up  his  private 
bills  of  sale  to  the  notary  when  he  sells. 

Now  in  this  affidavit  he  does  not  pretend  to  have  ever  bought  the  slave  with 
warranty,  yet  that  was  the  point  in  controversy,  and  one  which*  his  own 
interest  made  it  his  duty  to  declare  upon. 

As  the  sale  from  Loupe  to  Kendig  was  a  private  act,  and  as  he  swears  he 
was  accustomed  to  give  his  private  bills  of  sale  to  his  notary,  why  did  he  not 
make  a  search  among  the  records  of  that  officer  in  the  city  of  New  Orleans? 

Defendant  did  not  cause  Loupe  to  be  cited  to  defend  the  warranty,  which  he 
pretends  to  have  received  from  him.  He  prays  in  his  answer  that  he  be  cited 
in  warranty,  but  this  is  all  that  was  done. 
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RiGonr  It  jg  not  natural  to  suppose  defendant  would  incur  the  risk  of  losing  upwards 

KsKMo.       of  one  thousand  dollars  if  he  had  a  warrantor  to  protect  him. 

Defendant  was  nware  at  the  time  of  the  sale  of  Dici:  to  plaintiff  that  he  was 
affected  with  the  redhibitory  vice  of  being  a  runaway,  and  is  liable  to  plaintiff 
in  the  event  the  death  of  Dich  was  caused  by  exposure  and  bad  food  from  being 
a  runaway. 

Before  alluding  to  the  testimony  as  to  the  cause  of  his  decease,  we  will 
dispose  of  the  following  bill  of  exceptions  taken  by  defendant  to  the  ruling 
of  the  lower  court :  "Be  it  remembered,  that  on  the  trial  of  this  cause  the 
defendant's  counsel  having  asked  Dr,  Browning^  on  cross-examination,  how 
long  the  boy  had  been  sick  when  he  was  called  upon  to  attend  him,  replied 
that  he  did  not  know  except  from  what  the  boy  told  him :  on  then  being  asked 
how  long  the  boy  told  him  he  had  been  sick,  said  that  the  boy  informed  him 
he  had  been  sick  two  or  three  weeks ;  then,  on  re-examination,  plaintiff  asked 
the  witness  to  what  cause  the  boy  ascribed  his  sickness,  to  which  question  de- 
fendant objected,  on  the  grounds  that  the  declarations  of  the  slave  were  not 
evidence,  and  that  the  question  propounded  had  no  reference  to  an  explanation 
of  the  question  prounded  by  defendant,  which  was  merely  directed  to  the  length 
of  time  the  boy  had  been  sick,  and  not  as  to  the  nature  or  origin  of  his  disease. 
The  court  overruled  the  defendant's  objection,  because  of  the  question  asked 
on  cross-examination,  and  admitted  the  testimony,  thereupon  the  defendant  ob- 
jected, and  tendered  this  his  bill  of  exceptions,  which  is  signed  this  29th  May, 
1856." 

We  consider  that  the  objections  in  this  bill  are  not  well  taken,  for  the  follow- 
ing reasons : 

When  an  illegal  interrogatory  is  propounded  to  a  witness  as  to  what  a  third 
party  said,  if  the  answer  thereto  will  have  a  direct  effect  on  the  decision  of  the 
suit,  then  it  is  lawful  for  the  opposite  party  to  propound  interrogatories,  not 
only  with  reference  to  an  explanation  of  the  question  already  presented,  but 
also  as  to  anything  else  that  this  third  party  said,  which  would  have  the  effect 
of  rebutting  the  conclusion  that  might  be  drawn  from  the  response  to  the 
first  illegal  interrogatory,  provided  the  questions  allude  to  the  same  conver- 
sation. 

If  in  this  case  the  answer  to  the  interrogatory  of  defendant  was  allowed  to 
stand  alone,  then  as  the  boy  said  he  had  been  sick  two  or  three  weeks,  his 
death  might  be  ascribed  to  a  fortuitous  event,  (C.  C.  2511,)  and  defendant 
would  not  be  responsible.  As  defendant  thought  proper  to  propound  a  ques- 
tion, the  answer  to  which  affects  the  principal  issue  in  this  case,  the  advers* 
party  had  the  right  to  ask  any  questions  relative  to  the  same  conversation, 
which  might  destroy  the  effect  of  the  first  illegal  interrogatory. 

The  answer  of  witness  to  the  question:  "to  what  cause  the  boy  ascribed  his 
sickness ?"  was  as  follows :  "At  the  same  time  Dicic  told  him  how  long  he  had 
been  sick,  he  informed  him  that  he  had  been  laying  exposed  in  a  shanty  in  the 
woods  for  three  or  four  weeks,  and  sick  in  that  shanty.  He  did  not  say  where 
that  shanty  was,  but  said  it  was  back  in  the  woods." 

In  this  case  then  it  appears  that  the  slave  informed  Dr,  Browning  that  he 
had  been  lying  exposed  in  the  woods  at  the  same  time  that  he  told  him  he  had 
been  sick.  Notwithstanding  then  the  illegality  of  the  testimony  of  slaves 
V  >«"r;  '•.-■.•(]  :r.'c''..-»^  A',  li/*  ;"v;-w:i«,  mi/J  •'  o  iluit  <.•." '!ira?'-<py  teKlinK«ry.  av  de- 
fendant first  propounded  the  illegal  interrogatory,  the  effect  of  the  answer  to 
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which  affected  the  main  issue,  we  consider  plaintiff  had  the  right  to  rebut  the  Rroow 
effect  of  that  answer  by  questions  as  to  other  parts  of  the  same  conversation,  Kxmdio. 
the  answers  to  which  would  have  such  effect. 

The  lower  court  then  properly  overruled  the  objections  to  the  interrogatory 
set  forth  in  the  bill  of  exceptions. 

Having  shown  that  defendant  must  have  been  aware  of  the  existence  in  the 
slave  of  the  redhibitory  vice  of  running  away  at  the  time  he  sold  him  to  plain- 
tiff, and  having  disposed  of  the  bill  of  exceptions,  the  sole  question  that  re- 
mains for  our  consideration  is,  whether  the  death  of  Dieh  was  produced  by  a 
disease  contracted  from  exposure  and  bad  food  from  being  a  runaway. 

The  evidence  establishes  that  Dick  was  absent  as  a  runaway  for  three  or  four 
months  previous  to  the  period  of  his  death,  to  wit :  from  March  to  July,  1855, 
when  he  was  brought  in  a  dying  condition  to  the  house  oi  Mrs.  Emanvel;  that 
Dr.  Browning  was  sent  for,  and  he  died  in  about  three  days  of  inflammation  of 
the  bowels. 

Dr.  Bravming  testifies  that  "inflammation  of  the  bowels  is  caused  from  ex- 
posure to  dampness,  cold,  eating  indigestible  food,  and  various  other  causes. 
Should  think  that  a  negro,  having  nm  away  from  his  master  and  gone  into  the 
back  of  the  woods,  living  in  dampness,  would  be  very  likely  to  contract  such 
disease,  as  well  as  many  others.'' 

Although  this  slave  may  have  died  of  a  disease  not  produced  from  being  a 
runaway,  still  as  it  is  established  that  he  was  a  runaway  for  a  long  time  pre- 
vious to  the  sale  to  the  plaintiff—that  defendant  must  have  been  aware  of  this 
redhibitory  vice,  and  concealed  it  from  plaintiff — that  he  was  a  runaway  for 
three  or  four  months  previous  to  his  death — that  he  died  of  inflammation  of  the 
bowels,  which  is  sometimes  caused  by  exposure  to  dampness,  cold  and  eating 
indigestible  food;  and  as  this  slave  had  been  lying  sick  and  exposed  in  a  shanty 
in  the  woods  for  three  or  four  weeks,  we  conclude  that  under  this  state  of  facts 
this  slave  must  be  considered  as  having  died  of  a  disease  contracted  by  exposure 
and  want  of  proper  food  whilst  a  runaway — that  as  this  disease  was  a  direct 
consequence  of  a  vice  existing  before  and  at  the  time  of  the  sale,  that  plaintiff 
has  the  right  to  recover  in  this  suit 

A  sufficient  cause  for  the  death  from  a  disease,  which  may  be  considered  a 
direct  consequence  of  a  redhibitory  vice,  having  been  established  by  plaintiff, 
it  is  reasonable,  under  the  circumstances  of  this  case,  to  attribute  the  disease 
to  causes  known  to  be  adequate,  such  as  exposure  and  want  of  digestible  food, 
rather  than  to  some  imaginary  cause  which  might  make  his  death  a  fortuitous 
event 

The  case  of  Kiper  v.  Kuttall^  1  Rob.  46,  does  not  conflict  with  our  view 
in  the  present  suit  In  that  action  it  was  not  proved  that  the  death  resulted 
fit>m  a  disease  which  either  existed  or  was  the  consequence  of  one  existing  at 
the  time  of  the  sale,  and  therefore  the  decease  of  the  slave  was  a  fortuitous 
event  within  the  meaning  of  Art  2511  of  the  Civil  Code. 

TiVe  consider  that  whenever  the  death  may  be  viewed  as  a  direct  sequence  of 
the  redhibitory  vice,  then  the  death  cannot  be  deemed  a  fortuitous  event  For 
example,  if  a  slave  is  sold  who  is  unsound  of  mind,  and  in  a  fit  of  insanity  kills 
himself,  his  death  is  a  direct  result  of  the  redhibitory  vice,  and  cannot  be  viewed 
as  a  fortuitous  event  in  the  sense  of  the  statute. 

];  a  -'u'v-  '];•->  ii'.u  r- 'ri'Mt  .i'\  >  i.a*  '..'  luni  it.--  wMi),  and  >\ hilst  in  the  act 
attempts  to  swim  a  river  and  is  drowned,   his  death  is  not  a  fortuitous  event 
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Rioon        within  the  meaning  of  Article  2511  C.  C,  but  is  a  direct  oonsequenoe  of  the 
KsKMo.       vice  of  running  away. 

Article  2500  G.  G.  divides  the  latent  defects  of  slaves  into  two  classes:  vices 
of  body  and  vices  of  character.  Now  if  death,  resulting  from  a  disease  exist- 
ing at  the  time  of  the  sale,  is  not  a  fortuitous  event,  why  should  a  death  which 
is  the  direct  consequence  of  a  vice  of  character  be  considered  a  fortuitous 
event  ?  We  think  that  whenever  the  death  of  the  slave  is  necessarily  connected 
with  and  a  direct  sequence  of  the  vice  of  character,  it  can  then  be  no  more  re- 
garded as  a  fortuitous  event  than  a  death  which  results  from  a  vice  of  body. 

It  is  established  that  a  slave  like  DUh,  having  no  vices  and  defects,  was  worth 
a  thousand  dollars  and  upwards  in  July,  1855.  We  consider  that  plaintiff  is 
entitled  to  recover  of  defendant  $1000,  with  legal  interest  from  Judicial  demand, 
August  8th,  1856. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  proceeding  to  render  such  judgment 
as  ought  to  have  been  rendered  by  the  lower  court:  It  is  ordered,  adjudged  and 
decreed,  that  plaintiff  recover  of  defendant  one  thousand  dollars,  with  five  per 
cent,  interest  from  the  eighth  day  of  August,  eighteen  hundred  and  fifty-five, 
and  costs  of  both  courts. 

Buchanan,  J.  I  concur  in  the  decree  reversing  the  judgment  of  the  District 
Court,  on  the  ground  that  the  evidence  convinces  me  that  the  slave  Diek  was 
addicted  to  the  vice  of  running  away,  to  the  knowledge  of  defendant,  at  the 
time  of  his  sale  to  plaintifi^  and  that  the  defendant  concealed  this  vice  of  the 
slave  from  plaintiff 

The  death  of  the  slave  Dick  before  the  institution  of  the  action  has  not,  in 
my  opinion,  exonerated  the  defendant  from  liability.  The  slave  was  brou^t 
home  to  his  master  in  a  dying  condition,  from  a  disorder  contracted  and  aggra- 
vated to  an  incurable  degree  by  exposure  to  the  inclemency  of  the  weather  in 
the  woods  while  runaway.  I  think  it  may  be  fairly  said  that  the  slave,  in  the 
words  of  Article  2510  of  the  Code,  has  perished  through  the  badness  of  his 
quality. 

The  French  text  of  the  Article  is,  ^*  si  la  chose  vendue  a  p6ri  par  suite  de  sa 
mauvaise  quality. '^  By  had  quality  in  this  Article  I  understand  to  be  meant 
redhibitory  vice,  If^  then,  the  death  can  be  traced  to  a  redhibitory  vice  with 
which  the  slave  was  affected  at  the  time  of  the  sale — ^if  the  death  was  the  con- 
sequence (la  suite)  of  such  vice — ^the  loss  must  &U  upon  the  seller. 

I  think  the  evidence  in  this  case  clearly  shows  the  death  of  Dick  to  have 
been  the  consequence  of  the  redhibitory  vice  of  running  away.  In  this  respect 
the  case  differs  from  that  of  Kiper  v.  Nuttall^  1  Rob.  46,  where  the  disease  of 
which  the  slave  died  could  not  be  traced  to  and  had  no  connection  with  that 
under  which  she  was  laboring  at  the  time  of  her  sale — ^the  only  redhibitory 
malady. 

Spofford,  J.,  dissenting.  ^*  If  the  thing  affected  with  the  vices  has  perished 
through  the  badness  of  its  quality,  the  seller  must  sustain  the  loss."  C.«C., 
Art  2510. 

**If  it  has  perished  by  a  fortuitous  event,  hrfare  thepwrchaser  has  instituted 
his  redhibitory  action^  the  loss  must  be  borne  by  him."    C.  C.  2511. 

The  slave  in  this  case  perished  before  the  action  was  brought  He  died  of 
an  inflammation  of  the  bowels,  an  acute  disease,  which  attacked  him  for  the  first 
time. 
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The  cause  of  the  disease  rests  upon  conjecture.  And  the  law  looks  not  to 
remote  possihle  or  conjectural  causes  more  than  eight  months  after  the  sale,  hut 
to  those  which  are  proximate  and  certain. 

It  seems  to  me  that  this  slave  did  not  die  of  the  hahit  of  runnmg  away,  or 
^*  through  the  badness  of  his  quality,"  but  perished  by  a  fortuitous  event  in  the 
sense  of  the  Code,  and  therefore  I  think  the  purchaser  should  bear  the  loss. 
Xiper  V.  NuttaU,  1  Rob.  46. 

VooRHiES,  J.,  concurring. 


The  State  v.  The  Judge  of  the  Fifth  District  Court — Ex  rel.  S.  M.        82  los' 

Pbrkins.  m  m\ 

Interioeotory  orden  mad«  In  the  profreM  of  a  canae  have  their  eflbct  without  being  signed  hj  Uie 
Judge. 

When  In  a  redhibitory  action  an  interlocutory  order  waa  made,  authorising  the  delivezy  of  the  elaye 
Into  the  custody  of  the  defendant,  upon  the  execution  of  a  bond  in  favor  of  the  plaintiff  it  was 
held  Utat  the  order  was  one  which  was  calculated  to  produce,  or  which  might  occasion  an  irre- 
parable injury,  and  that  an  appeal  from  such  an  order  should  be  allowed, 

ON  application  for  a  mandamtis  to  the  Judge  of  the  Fifth  District  Court  of 
New  Orleans,  Eggleston^  J.    Collint  <t  Wooldridge^  for  relator. 

Merrick,  C.  J.  It  appears  by  the  answer  of  the  Judge  of  the  Fifth  Dis- 
trict Court  to  the  rule  issued  in  this  case,  that  "  PerJcins  instituted  in  that 
court,  the  Ist  of  May,  1857,  his  redhibitory  action  against  Sh^lton  to  recover 
the  price  of  a  female  slave  named  Jane^  which  the  former  purchased  of  the 
latter  on  the  5th  of  March,  1857,  and  guaranteed  against  the  vices  and  maladies 
prescribed  by  law.  In  his  petition,  he  charges  that  the  slave  was  afflicted  with 
a  chronic  disease  of  the  heart  and  lungs,  and  the  disease  called  Tonsils,  to  such 
an  extent  as  to  render  her  services  useless  to  him.  On  the  16th  May,  1857, 
Ar,  Miltenberger^  the  agent  of  Perkins,  the  plaintiff,  addressed  a  letter  to 
SlUlton,^^  notifying  him  that  the  slave  was  left  with  one  Serenes^  in  this  city, 
where  she  was  kept  at  a  charge  of  40  cents  per  day ;  that  the  plaintiff  looked 
to  him  for  the  return  of  the  price,  interest  thereon,  expenses  and  damages,  and 
that  the  slave  was  at  his  disposal  whenever  the  same  should  be  refunded. 

'^  The  plaintiff,  in  his  petition,  demands  $500  as  damages  for  medical  services, 
ooimsel  fees  and  charges.  On  the  20th  of  May,  1857,  Shelton  took  a  rule  on 
Perkins  to  show  cause  why  he  should  not  be  allowed  to  bond  said  slave,  on 
giving  such  bond  and  security  as  the  court  might  require,  for  the  forthcoming 
of  said  slave,  suggesting  in  his  rule,  *  that  since  the  institution  of  this  suit,  the 
plaintifr  has  made  a  tender  and  consignment  of  the  slave  forming  the  subject 
matter  of  this  litigation,  and  that  said  slave  is  now  in  the  slave-yard  of  one 
Serenes,  at  a  heavy  expense,  and  that  her  health  may  be  injured  by  her  being 
there  confined.' " 

The  District  Judge  in  his  answer  further  states  that  "  this  rule  came  up  for 
trial,  and  the  fiicts  were  duly  proved.  Several  witnesses  testified  to  the  danger 
the  slave  would  incur  by  remaining  in  the  slave-yard,  and  the  bad  condition 
and  structure  of  the  place." 
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Stitb  The  Judge  permitted  the  defendant  to  bond  the  slave,  but  "required  a  bond 

JcDoi  0TH  D.  c.  with  good  security  in  the  sum  of  two  thousand  dollars,  for  the  forthcoming  of 
the  slave,  in  the  event  of  there  being  a  judgment  in  favor  of  Peribiiw." 

He  further  states  that  three  apphcations  were  made  to  him  for  an  appeal 
from  the  judgment  making  the  rule  absolute,  before  it  was  signed,  and  not  con- 
sidering Perkins  entitled  to  an  appeal,  he  declined  to  allow  one. 

To  establish  the  correctness  of  his  ruling  on  the  application  for  an  appeal, 
the  Judge  submits  the  following  reasons,  viz : 

^*  1st  Because  it  is  not  an  appealable  case,  at  all  events,  before  the  judgment 
is  signed. 

"  2d.  Because  the  life  of  the  slave  was  put  in  jeopardy  by  the  act  of  PerHns^ 
in  placing  her,  ill  as  he  charges  she  was,  in  an  unhealthy  place,  as  it  was  proved 
to  be  on  the  trial  of  the  rule. 

"  3d.  That  Perkins  had  made  a  real  tender  and  consignment  of  the  slave  to 
Shelt<m,  and  he  had  a  legal  right  to  take  her  into  his  possession  to  cure  her  if 
possible,  and  to  protect  himself  against  loss  by  the  execution  of  a  bond  and 
security  in  a  sum  exceeding  the  principal,  interest,  damages  and  costs  claimed 
by  Perkins:' 

The  second  and  third  of  these  reasons  relate  more  particularly  to  the  correct- 
ness of  the  decision  of  the  District  Judge  on  the  merits  of  the  rule  taken  be- 
fore him,  than  to  the  question  whether  the  plaintiff  is  entitled  to  the  appeal 
prayed  for.     We  will,  therefore,  consider  the  first  reason  assigned. 

It  is  not  usual  to  sign  the  interlocutory  orders  made  in  the  progress  of  a 
cause,  and  as  they  have  their  effect  without  the  signature  of  the  Judge,  the 
plaintiff  was  not  obliged  to  wait  until  the  Judge  should  sign  such  interlocutory 
decree  before  applying  for  an  appeal.  See  Van  Wi7tckle  v.  Fle4:haux^  12  L.  R. 
150. 

As  interlocutory  orders  are  always  subject  to  revision  on  appeal,  it  is  cer- 
tainly not  desirable  that  the  administration  of  justice  should  be  burdened  by 
a  multiplicity  of  appeals.  But  it  is  well  settled  that  where  the  interlocutory 
order  is  calculated  to  work  or  may  occasion  the  party  an  iri*eparable  injury,  a 
direct  appeal  from  such  order  is  allowed  the  party.  The  only  remaining  ques- 
tion then  is,  whether  the  order  of  the  Judge,  authorizing  the  delivery  of  the 
slave  into  the  custody  of  the  defendant,  is  one  ciilculated  to  produce,  or  which 
may  occasion,  an  irreparable  injury  ?  Aside  from  the  question  of  the  solvency'- 
of  the  parties  to  the  bond,  the  delivery  of  the  slave  to  the  defendant  upon  the 
execution  of  the  bond  may  have  the  efFect  to  compel  the  plaintiff  to  institute  a 
new  action  upon  the  bond  after  the  determination  of  this  suit.  It  may  so 
change  the  condition  of  parties  to  the  present  suit,  that  the  final  judgment  in 
that  case  will  not  end  the  controversy  between  Perkins  and  Shelton.  Orders 
producing  such  effects  are  considered  as  working  irreparable  injuries.  C.  P. 
566  ;  Hyde  v.  Jenkins,  6  L.  R.  430  ;  Gossett  v.  CasheU,  14  L,  R  245  ;  Taylor 
V.  Penrose,  12  L.  R.  137 ;  ibid.  148;  Comstock  v.  Paie,  15  L.  R.  481  ;  2  Rob. 
842.  As  a  question  of  law  merely,  it  seems  to  us  to  result  from  the  authorities 
cited,  that  the  plaintiff  is  entitled  to  his  appeal. 

That  appeal  will  suspend  the  order  of  the  District  Judge,  which  it  is  said 
that  humanity  requires  should  be  executed.  In  reply  to  this  argument,  we 
can  only  say  we  have  not  seen  the  testimony  which  the  District  Judge  consi- 
ders so  convincing.  Should  it  produce  the  same  conclusions  in  our  minds  when 
it  reaches  us,  the  defendant  will  be  fully  protected  by  the  appeal  bond  and  the 
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unfaTorable  effect  which  the  conduct  of  the  plaintiff  will  produce  upon  his         Srm 
cause,  and  the  slave  herself  by  the  penal  laws  made  for  her  protection.    Bui-  JudobSth  d.  o 
lard  and  Curry  Dig.  56,  sec.  39. 

It  is  ordered,  &c.,  that  the  rule  be  made  absolute,  and  that  a  peremptory 
mandamus  issue  in  this  case,  commanding  said  Judge  to  make  such  statements 
and  allow  an  appeal  as  prayed  for  by  the  applicant  in  his  petition. 


Succession  op  Saroent  Pratt. 

At  tha  deceMe  of  hoBband  or  wife,  all  the  property  posaeased  by  them  Ii  presumed  to  be  eommunlty 
property  until  the  contrary  Is  shown. 

If  the  surrlving  w\fe  expresses  her  wUIlnpiiess  to  pay  all  the  debts,  and  no  creditors  desire  It,  an 
administration  on  the  husband's  estate,  so  fsr  as  it  concerns  the  community,  is  unnecessary. 

When  It  is  not  alleged  or  shown  that  any  part  of  the  estate  was  the  separate  property  of  the  hus- 
band, the  surviving  wife  has  the  right  to  be  put  in  possession  of  all  the  property  left  by  him,  on 
complying  with  the  obligations  of  the  usufructuary,  as  explained  In  the  Civil  Code.  Her  usufruct 
of  the  share  of  her  deceased  husband  commences  from  the  moment  of  his  death. 

The  heirs  of  the  husband  should  be  protected  against  the  debts  of  the  estate  by  requiring  the  wife 
to  advance  the  money  to  pay  them,  or  procure  the  release  of  the  heirs  from  all  liability  for  thera. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Durant  A  Homor  and  W.  H,  Faxton,  for  opponent  and  appellant     P. 
E,  Bonf&rd,  for  adminiBtratrix.     H.  W.  Gurley,  for  absent  heirs. 

Cole,  J.  Aphra  Pratt,  sister  of  the  deceased  Sargent  Pratt,  petitioned  to 
be  appointed  administratrix  of  the  estate  of  her  said  brother,  which  is  valued 
in  the  inventory  at  $23,757  26. 

An  opposition  was  filed  to  her  appointment  by  Ann  0^  Br  ten  Pratt,  on  the 
ground  that  she  was  surviving  widow  in  community  of  said  Sargent  Pratt ; 
that  he  died  intestate,  left  neither  ascendants  nor  descendants ;  that  his  pro- 
perty was  entirely  community  property ;  that  she  is  entitled  to  one  half  of  her 
husband^s  property  in  full  ownership,  and  to  the  usufruct  of  the  remaining 
half;  that  the  succession  owes  no  debts,  and  that  she  is  willing  to  accept  his 
succession  unconditionally. 

The  attorney  of  absent  heirs  joined  issue,  demanding  proof  of  the  widow's 
marriage. 

Judgment  was  rendered  against  her  on  account  of  the  exclusion  of  impor- 
tant legal  testimony ;  it  was  reversed  by  this  court,  and  the  cause  was  re- 
manded for  further  proceedings. 

At  the  second  trial,  an  immense  amount  of  testimony  was  introduced  to  es- 
tablish her  status  as  widow  of  said  Sargent  Pratt. 

We  are  of  opinion  that  it  is  satisfactorily  proved  that  she  was  his  wife :  her 
stattts  as  wife  was  recognized  by  Sargent  Pratt  in  every  possible  way,  up  to 
the  period  of  his  decease  ;  their  marriage  was  also  proved. 

We  think  there  is  no  necessity  for  the  appointment  of  an  administrator  to 
the  estate. 

It  would  only  be  needlessly  creating  expenses  for  the  succession  to  appoint 
an  administrator,  when  no  creditor  desires  it,  so  far  as  the  record  shows ;  when 
the  debts  are  not  heavy,  and  the  widow  expresses  her  willingness  to  pay  them. 
58 


Paatt. 
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There  was  a  large  amount  of  testimony  offered  to  show  that  the  property  of 
the  estate,  or  a  large  part  thereof  is  community  property.  We  consider  that 
the  pleadings  did  not  justify  the  introduction  of  such  testimony,  and  that  it 
cannot  be  considered  in  the  issues  made  up  by  the  parties. 

It  is  true  that  opponent  alleged  in  her  opposition  that  the  property  of  her 
husband^s  estate  is  community  property,  but  the  answer  of  the  attorney  of  ab- 
sent heirs  was  a  general  denial,  and  only  required  special  proof  of  the  mar- 
riage. 

If  the  heirs  claimed  the  whole  or  any  part  of  the  estate  as  the  separate  pro- 
perty of  the  deceased,  it  was  their  duty  to  have  alleged  it 

We  suppose,  then,  that  it  was  the  intention  of  the  parties  not  to  have  in  the 
present  suit  the  character  of  the  property  determined,  but  to  have  two  points 
decided,  to  wit: 

Whether  Aphra  Pratt  is  entitled  to  the  administratorship,  and  if  she  is  not, 
whether  opponent  has  the  right  to  be  put  in  possession  of  the  estate. 

The  first  point  has  been  already  decided  in  the  negative ;  the  second  point 
must  be  given  in  favor  of  opponent  for  the  following  reasons : 

The  Act  of  the  Legislature,  approved  March  25th,  1844,  enacts:  "That  in 
aU  cases  hereafter,  when  either  husband  or  wife  shall  die,  leaving  no  ascendants 
or  descendants,  and  without  having  disposed  by  last  will  and  testament  of  his 
or  her  share  in  the  community  property,  such  share  shall  be  held  by  the  sur- 
vivor in  U9i{fruct  during  his  or  her  natural  life." 

Two  questions  now  arise :  first,  what  part  of  the  estate  is  community  proper- 
ty, and  secondly,  when  does  the  usufruct  commence  ? 

As  to  the  first  point,  we  would  remark  that  the  law  presumes  the  whole  es- 
tate is  community  property,  until  the  contrary  is  proved.  In  this  case,  no 
proper  pleadings  were  made  so  as  to  decide  against  the  presumption  of  law. 

As  to  the  second  point,  we  are  of  opinion  that  the  usufruct  commences  from 
the  moment  of  the  decease  of  the  husband  or  wife,  for  as  the  surviving  partner 
is  entitled  to  the  usufiruct  of  the  share  of  his  spouse  in  the  community  pro^ 
perty,  and  as  the  title  of  that  share  vests  directly  after  the  death  of  the  spouse 
in  his  heirs,  the  right  to  the  usufruct  begins  at  the  same  moment  that  the  title 
of  the  property  attaches  to  the  heirs ;  otherwise  there  would  be  property  with- 
out any  one  being  entitled  to  the  usufruct,  for  by  the  Act  of  1844,  the  heirs  in 
the  cases  contemplated  by  that  law  are  divested  of  the  usufruct,  and  if  the  sur- 
viving partner  did  not  have  the  right  to  the  usufruct  of  the  property  at  the 
moment  of  the  decease  of  her  spouse,  then  there  would  be  no  one  who  could 
claim  it 

We  are  then  of  opinion  that  opponent  is  entitled  to  be  put  in  possession  of 
the  effects  of  the  succession  of  her  husband,  on  complying  with  the  obligations 
of  the  usufructuary,  as  explained  in  the  Civil  Code. 

We  do  not  think  it  necessary  to  put  the  parties  to  unnecessary  expense  and 
trouble  in  remanding  the  cause  to  have  a  new  inventory  made. 

There  has  been  no  question  raised  as  to  the  necessity  of  a  new  one,  and  the 
old  one  appears  to  be  a  reasonable  basis  for  the  security  to  be  given,  inasmuch 
as  Art  552  C.  C.  directs  that  the  security  shall  be  estimated  according  to  the 
inventory,  and  such  further  sum  as  shall  be  fixed  by  the  Judge,  according  to 
the  nature  of  the  real  property  subject  to  the  usufruct,  to  answer  for  the  dam- 
ages which  the  usufructuary,  or  those  for  whom  he  is  responsible,  may  commit 
thereon. 
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It  appears  to  us  that  no  injury  can  be  suffered  by  the  heirs  by  our  views,  for    Suootwom  ov 
they  can  bring  a  direct  action  against  the  widow  for  that  part  of  the  property 
which  did  not  belong  to  the  community. 

We  will  also  protect  the  heirs  against  the  debts  of  the  estate,  by  obliging 
the  widow  to  either  advance  a  sufficient  sum  to  pay  the  debts  of  the  deceased, 
or  to  furnish,  as  she  avers  she  can,  the  consent  of  the  creditors  that  she  shall 
assume  and  furnish  security  for  the  payment  of  the  debts  due  to  them ;  this 
assumption  must  also  be  accompanied  with  a  release  of  the  heirs  from  all  lia- 
bility. 

In  order  to  prevent  future  difficulty,  we  would  observe  that  the  security 
should  only  be  exacted  for  the  debts  of  those  creditors  who  may  have  present- 
ed themselves  previous  to  the  application  of  the  widow  to  furnish  the  security, 
the  release  and  assumption,  or  to  advance  a  sufficient  sum  to  pay  the  debts. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  part  of  the  judgment 
which  maintains  the  opposition  of  Ann  O'Brien  Pratt  so  far  as  to  have  her 
recognized  as  the  surviving  widow  of  Sargent  Pratt,  be  affirmed  ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  rest  of  the  judgment  be  avoid- 
ed and  reversed ;  and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
application  of  Aphra  Pratt  to  be  appointed  administratrix  be  rejected ;  that 
Ann  0  'Brien  Pratty  the  surviving  widow,  be  put  into  possession  of  the  estate 
of  her  deceased  husband,  Sargent  Pratt^  by  the  lower  court,  afler  she  shall 
have  given  good  security,  conditioned  according  to  the  obligations  of  the  usu- 
fructuary in  Art  561  of  the  Civil  Code,  in  an  amount  equal  to  one-half  of  the  ' 
estimated  value  of  the  movables  and  slaves  of  the  estate  of  said  Sargent  Prattj 
according  to  the  inventory  of  said  estate  made  on  the  thirteenth  day  of  Sep- 
tember, of  the  year  eighteen  hundred  and  fifty-five,  and  according  to  any  sup- 
plemental inventory  of  such  estate,  if  any  such  has  been  already  made  ;  and 
after  the  said  widow  shall  have  given  security  in  such  further  sum  as  shall  be 
fixed  by  the  Judge  of  the  lower  court,  according  to  Art  552  of  the  Civil  Code, 
unless  said  widow  prefers  giving  a  special  mortgage,  as  provided  by  Art  555 
of  the  Civil  Code ;  and  after  the  said  widow  Pratt  shall  have  advanced  a  suffi- 
cient sum  to  pay  the  debts  of  her  deceased  husband^s  estate  or  furnished  the 
consent  of  the  creditors  of  said  estate,  that  she  shall  assume  and  furnish  secu- 
rity for  the  payment  of  the  debts  due  to  them ;  this  assumption  must  be  accom- 
panied with  a  release  of  the  heirs  from  all  responsibility  for  said  debts ;  the 
said  widow  is  only  to  guaranty,  as  aforesaid,  the  rights  of  such  creditors  who 
may  have  presented  themselves  previous  to  the  application  of  said  widow  to 
furnish  security,  as  aforesaid,  for  the  benefit  of  the  creditors  of  said  estate,  re- 
serving the  rights  of  the  heirs  to  sue  for  the  separate  estate  of  said  Sargent 
Pratt 

It  is  further  ordered,  adjudged  and  decreed,  that  said  Aphra  Pratt  pay  the 
costs  in  the  lower  court,  of  her  application  to  be  administratrix  of  said  estate 
and  of  the  opposition  of  Ann  O'Brien  Prattj  and  also  the  costs  of  appeal. 

Vide :  Act  of  1844,  p.  99  ;  Succession  of  FitzmlUam^  8  An.  489  ;  Succession 
of  Bringier,  4  An.  389. 
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C.  Yale,  Jr.,  &  Co.  u.  P.  Hoopes — Seaman,  Peck  &  Co.,  InterveDors. 

A  party  interrenlng  In  an  atiaohment  suit  and  claiming  a  prlTllege  on  the  property  attaohed,  Is 
boand  to  see  that  his  intervention  ii  properly  put  at  Issue  and  brought  to  triaL 

When  no  default  Is  taken  and  no  issue  Joined  on  the  petition  in  intervention,  the  plaintiff  may  pro- 
ceed to  render  his  Judgment  by  default  against  the  defendant  final,  without  tiie  cause  being  fixed 
for  trial. 

The  intervention  falls  with  the  decision  of  the  main  suit. 

The  proper  mode  of  testing  the  rights  of  one  claiming  the  vendor's  privilege  on  property  attached 
is  not  by  way  of  intervention  but  by  third  opposition. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Emerson  &  Huntington^  for  plaintiffs.     G.  B.  Singleton,  for  interrenoFB 
and  appellants. 

Spofford,  J.  The  plaintifis  upon  a  money  demand  against  Iloopet,  a  non- 
resident, attached  certain  merchandize,  and  brought  suit  praying  for  judgment 
against  him,  with  the  right  of  selling  the  property  attached  to  pay  their  claim 
by  preference. 

Seaman,  Peek  A  Co,  intervened,  and,  alleging  that  they  had  sold  the  mer- 
chandize attached  to  the  defendant  on  a  credit^  he  having  promised  to  furnish 
them  collateral  security,  which  he  had  failed  to  do,  they  prayed:  1st,  that  the 
sale  from  them  to  Hoopes  be  avoided,  and  the  goods  restored  to  them ;  and^  2d, 
that  they  be  decreed  to  have  the  first  privilege  on  the  goods  as  vendors. 

The  counsel  for  plaintiffs  accepted  service  of  this  petition  in  intervention  and 
waived  citation  on  the  28th  April,  1855.  On  the  8th  May,  1855,  they  took  a 
judgment  by  default  against  their  debtor  Hoopes,  who  had  been  personally 
cited  on  the  25th  April,  which  was  duly  confirmed  (afi;er  proof  of  their  demand) 
on  the  15th  May,  and  signed  on  the  19th  May. 

The  intervenors  never  took  any  default  against  the  plaintiffs,  although  they 
might  have  done  so  before  the  default  was  taken  by  plaintifis  against  the  de- 
fendant There  never  was  any  issue  joined  on  the  demand  in  intervention  with 
any  party.  Indeed,  the  intervenors  seem  to  have  slept  over  their  claim  for 
more  than  six  months  without  having  nuide  any  attempt  to  put  it  at  issue,  or 
to  bring  it  to  a  trial 

It  is  only  cases  where  issue  is  joined  by  answer  filed  that  are  required  to  be 
fixed  for  trial ;  C.  P.  463.  As  there  never  was  any  issue  joined  in  that  mode 
here,  the  plaintiffs,  who  could  not  be  retarded  in  their  suit  by  intervention,  had 
a  right  to  proceed  to  the  proof  of  their  demand,  and  thus  make  the  default 
against  their  debtor  final. 

With  the  decision  of  the  main  suit  the  intervention  falls.  As  no  issue  was 
joined  upon  it,  the  question  of  the  right  of  the  intervenors  to  a  vendor's  privi- 
lege has  not  been  passed  upon.  The  proper  mode  of  testing  such  a  question  is 
not  by  way  of  intervention  but  by  third  opposition.     C.  P.  396  et  seq. 

The  cases  of  Jones  v.  Lawrence,  4  An.  279,  and  Thompson,  executor,  v.  Milne, 
4  An.  208,  are  decisions  against  the  appellants.  Tliey  have  suffered  no  injury 
by  the  conduct  of  the  appellees,  who  have  not  taken  any  advantage,  and  were 
not  compelled  to  intervene. 

Judgment  affirmed. 

Buchanan,,  J.,  concurring.     I  concur  in  the  decree  affirming  the  judgment, 
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dismissing  the  intervention  and  third  opposition,  because  I  am  of  opinion  that  ^^^ 
the  Article  394  of  the  Code  of  Practice  does  not  mean  that  the  Judge  cannot  Hoofo. 
proceed  to  try  and  determine  the  issue  between  plaintiff  and  defendant  without 
also  at  the  same  time  hearing  and  deciding  the  intervention ;  but  simply  that 
he  is  bound  to  do  so  if  the  parties  require  it,  and  if  they  have  put  themselves 
in  a  situation  to  try  the  intervention.  The  Article  says  ^^  The  Judge  cannot 
refuse  to  admit  an  intervention,  but  he  must  pronounce  on  its  merits  at  the 
same  time  that  he  decides  the  principal  action.*' 

I  understand  the  last  clause  of  this  quotation  to  be  a  qualification  of  the  first, 
in  aid  of  the  provision  of  Article  891  ^^  one  may  intervene  either  before  or  after 
issue  joined  in  the  cause,  provided  the  intervention  do  not  retard  the  principal 
suit"  The  other  construction  of  Article  394  (that  the  plaintiff  cannot  try  his 
cause  unless  the  intervention  is  tried  at  the  same  time),  is  inconsistent  with 
Article  891,  because  the  intervention  might  be  filed  after  the  principal  cause 
was  assigned  for  trial,  and  the  defendant  might  neglect  to  join  issue  upon  it, 
ibr  the  purpose  of  retarding  the  trial,  or  the  plaintiff  might  be  unprepared  to 
do  so  ;  in  either  of  which  cases  the  cause  would  have  to  be  continued.  In  the 
present  case  there  was  another  very  sufficient  reason  for  dismissing  the  inter- 
vention. It  prayed  for  two  inconsistent  remedies,  the  annulling  of  the  sale  and 
a  preference,  as  vendor,  upon  the  proceeds  of  the  things  attached;  and  was  bad 
pleading. 

Lastly,  the  intervenor  has  not  been  injured  by  the  dismissal  of  his  interven- 
tion. He  may  renew  his  suit  ibr  the  annullment  of  the  sale  by  a  separate 
action,  or,  if  he  prefer  to  claim  the  privilege  of  vendor,  he  may  renew  his  claim 
by  motion,  as  well  after  judgment  on  the  principal  demand  as  before  it  G.  P. 
401.  In  either  case  the  appellant  is  secure,  for  he  has  the  property  attached 
in  his  own  hands,  having  bonded  it 

In  conclusion,  I  would  remark,  that  the  appeUant's  plea  is  styled  an  **  inter- 
vention and  third  opposition."  Properly  speaking,  it  is  not  an  intervention 
but  a  third  opposition ;  and  a  third  opposition  of  both  the  classes  mentioned  in 
Article  896  of  the  Code  of  Practice.  And  neither  class  of  third  opposition,  in 
contemplatiqp  of  law,  is  to  be  heard  and  decided  at  the  same  time  with  the  case 
of  plaintiff,  as  against  the  defendant  The  third  opposition  does  not  concern 
the  person  of  the  defendant  but  only  the  thing  seized.  It  asserts  either  &jtis 
in  rey  or  ajus  ad  rem, 

Merrick,  C.  J.,  dissenting.  This  suit  being  for  $700,  was  commenced  by 
an  attachment  which  was  levied  April  28d,  1855,  on  three  boxes  of  mer- 
chandize mtgked  in  the  name  of  the  defendant,  an  absentee,  directed  to  Port 
Gibson,  Mississippi  Citation  was  served  by  posting  on  the  door  of  the  St 
Louis  Church  and  the  door  of  the  court-house,  on  the  25th  day  of  April,  also 
personally  the  same  day. 

On  the  25th  day  of  April,  1855,  Seaman,  PeeJc  <fe  Co.  intervened  in  the  suit, 
and  claimed  to  be  the  vendors  of  the  goods  attached ;  and  alleged  that  the  de- 
fendant at  the  time  of  the  purchase  agreed  to  furnish  certain  collaterals  in  order 
to  secure  the  payment  of  the  price,  and,  that  by  reason  of  his  non-compliance, 
intervenors  have  a  right  to  annul  said  sale  and  to  take  back  said  goods.  They 
pray  that  the  goods  be  provisionally  delivered  to  them,  that  said  sale  be  an- 
nulled, or,  if  the  court  should  be  of  the  opinion  that  said  sale  ought  not  to  be 
annulled,  then  that  they  be  decreed  to  have  the  vendor's  privilege  upon  the 
game  for  $1179  97,  the  price,  and  a  preference  over  the  plaintiff.     A  formal 
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Yau         order  was  made  by  the  Judge  allowing  the  interrention  and  service,  which  was 
Hoons.       accepted  the  same  day  by  plaintiff  ^s  attorney,  in  these  words : 

*'  Service  accepted  and  copy  of  petition  and  citation  waived.*' 
"  New  Orleans,  April  28th,  1855. 

[Signed]  Emerson  k  Huntington, 

AttomeyB  for  Yale,  Jr.,  &  Co^ 

The  intervention  and  citation  was  also  served  on  H  W,  Ourley,  curator  ctd 
hoc,  and  the  Sheriff,  on  the  30th  of  the  same  month. 

The  same  day,  viz :  the  80th  of  April,  the  intervenors  took  a  rule  upon  the 
plaintiff  to  show  cause  why  the  merchandize  should  not  be  delivered  to  thexn 
upon  their  bond.  Service  of  this  rule  was  also  accepted  by  the  same  attorneys. 
Counsel  were  heard  on  the  rule  on  the  first  day  of  May,  and  it  was  continued 
and  made  absolute  on  the  ninth  day  of  May.  On  the  second  day  of  May  the 
curator  ad  hoc,  who  had  been  appointed  on  the  80th  of  April,  was  first  notified 
of  his  appointment 

In  six  days  after  the  curator  ad  hoc  was  notified  of  his  appointment,  viz : 
May  8th,  1855,  and  eight  days  after  the  appointment  on  the  minutes  of  the 
court  and  the  service  of  the  intervention,  the  plaintiffs  took  a  judgment  by  de- 
&ult  on  showing  that  the  defendant  had  fiuled  to  answer.  This  default  was 
made  final,  not  only  against  the  defendant  but  also  against  Hoope*  A  Co,,  on 
the  fifteenth  day  of  May,  1855,  on  the  proof  of  the  plaintifi^s  demand,  and  with- 
out setting  the  ease  for  trial. 

The  intervenors  do  not  appear  to  have  had  any  knowledge  of  the  default 
taken  against  the  defendant  on  the  8th  of  May,  for  the  judgment  on  the  rule 
was  pronounced  in  their  &vor  on  the  9th,  and  the  property  was  bonded  for 
by  them  on  the  14th  day  of  the  same  month.  The  judgment  by  de&ult  having 
been  made  final  on  the  fifteenth,  the  day  after  the  property  was  bonded  under 
the  rule,  was  signed  on  the  19th  of  May. 

The  same  day  the  judgment  was  signed,  the  plaintiffs  again  appear  by  coun- 
sel and  represent  to  the  court  that  the  defendant  resides  out  of  the  State  and 
has  no  known  agent  here,  and  move  the  appointment  of  Samuel  T,  Meyers^ 
curator  ad  hoe,  to  represent  defendant,  which  was  done. 

Thereupon,  notice  of  judgment  was  served  on  the  new  curator  ad  hoe  on  the 
22dday  ofMay. 

Execution  issued  on  this  judgment  on  the  9th  day  of  June,  and  was  returned 
no  property  found  on  the  23d  day  of  July.  An  alias  fi.  fa.  was  issued  in  No- 
vember, which  was  returned  in  like  manner  in  December,  1855. 

On  the  12th  day  of  January,  1856,  the  plaintiffs  filed  their  exceptions  and 
answer  to  the  intervention  and  third  opposition  for  the  first  time.  They  ex- 
cept to  the  intervention  and  third  opposition,  and  pray  that  the  same  may  be 
dismissed,  because  final  judgment  has  been  rendered  and  the  intervenors  have 
taken  no  steps  to  bring  their  claim  to  trial 

The  answer,  in  the  event  the  exception  should  be  overruled,  was  a  general 
denial 

On  the  18th  day  of  January  the  plaintiffs  filed  a  supplemental  petition, 
issued  ^fi.fa.,  and  propounded  interrogatories  to  John  Wall  A  Co.,  as  debtors 
of  the  defendant 

On  the  19th  of  February,  1856,  they  filed  a  similar  proceeding  agwnst  Curry 
A  Person. 
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On  the  28d  of  February,  1866,  on  motion  of  plaintiffs  counsel  another  curator         Tau 
ad  hoe  {J.  B,  EustU)  wm  appointed  for  these  proceedings,  of  which  notice  was        Hoopb. 
given  on  the  25  th. 

After  sundry  continuances,  the  intervention  or  opposition  came  up  for  trial 
in  November,  1866,  when  the  exception  filed  on  the  12th  day  of  February, 
1856,  was  sustained  and  the  intervention  dismissed.  The  intervenors  have  ap- 
pealed 

From  this  statement  of  the  case  it  appears  that  at  the  time  the  default  was 
taken  by  the  plaintiff  against  the  defendant  it  was  not  possible  for  the  inter- 
venors to  do  more  than  they  had  done.  Service  of  their  petition  had  been  ac- 
cepted by  the  plaintifi^  and  citation  waived. 

They  had  caused  their  petition  to  be  served  on  the  Sheriff  and  on  the  curator 
ad  hoc,  and  the  delay  for  answering  {lad  not  elapsed. 

It  is  true,  they  might  have  taken  a  judgment  by  de&ult  against  the  plaintiff 
on  the  demand  in  intervention  by  the  fifteenth  of  May,  but  it  does  not  appear 
that  the  judicial  days  for  making  it  final  would  have  elapsed,  and  no  answer 
was  filed  by  the  curator  ad  hoc. 

As  the  summer  months  intervened  and  the  courts  adjourned  shortly  after 
the  order  of  the  Judge  decreeing  the  delivery  of  the  property  to  the  interveners, 
and  as  the  plaintiff  wholly  neglected  to  answer  the  intervention,  no  laches,  in 
my  opinion,  are  imputable  to  the  interveners.  It  was  the  duty  of  the  plain" 
tifl&  to  answer  the  demand  in  intervention  and  third  opposition,  the  service  of 
which  they  had  acknowledged.  They  were  themselves  in  fault  for  not  answer- 
ing, and  the  intervener  was  no  more  bound  to  take  judgment  by  de&ult  against 
the  plaintiff  than  the  plaintiff  is  in  any  other  case  bound  to  take  a  de&ult 
against  the  defendant  See  May  v.  Ball,  12  An.,  just  decided.  The  mandate 
of  the  citation  in  both  cases  (to  the  defendant  to  the  original  petition  and  in- 
tervention) is  to  comply  with  the  demand  contained  in  the  petition,  or  deliver 
the  answer  to  the  petition  in  the  ofiBce  of  the  clerk  of  the  court  C.  P.  398, 
179. 

How,  therefore,  can  a  party  who  has  disobeyed  the  injunction  of  the  court 
complain  of  the  opposite  party  for  not  having  had  him  adjudged  to  be  in  de- 
fault? His  complaint  amounts  to  this  :  It  is  true  it  was  my  duty  to  answer 
your  demand  in  intervention,  for  I  have  been  so  ordered  by  the  court,  but  as 
you  have  had  the  good  nature  to  wait  on  me  when  you  might  have  had  me  de- 
clared to  be  in  default,  now,  therefore,  you  are  greatly  in  the  wrong  yourself, 
and  it  is  the  duty  of  the  court  to  dismiss  your  demand  for  your  negligence. 

When  the  intervention  is  once  allowed  by  the  Judge  and  served,  it  forms,  in 
my  opinion,  a  part  of  the  suit,  which  can  only  be  got  rid  of  by  the  plaintiff  by 
some  action  of  the  court,  either  on  an  exception  or  motion  to  strike  out  If 
the  intervenors  cross  swords  with  the  plaintiff  by  demanding  anything  in  their 
petition  of  intervention  adverse  to  the  plaintiffs'  demand,  or  if  they  oppose  any- 
thing in  the  plaintifl^*  petition,  as  they  do  in  this  case,  the  intervention  and  op- 
position becomes  so  far  an  answer,  and  presents  an  issue  for  trial  which  the 
intervenors  are  entitled  under  all  circumstances  to  have  assigned  for  trial. 

From  the  time  the  intervention  is  served  upon  the  plaintiff  he  is  as  much 
bound,  as  I  think,  to  take  notice  of  it  as  he  is  of  the  defendant's  answer,  and  he 
must  regard  the  intervenors  as  parties  to  the  suit  having  rights  as  such.  He 
must  prepare  himself  to  meet  the  intervention  and  do  what  is  required  to  be 
done  on  his  party  viz :  file  his  answer. 
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^*"  As  in  the  case  of  an  answer  the  plaintiff  cannot  obtain  judgment  against  the 

Hoopn.  defendant,  without  setting  the  cause  down  for  trial,  so  on  the  intervention ;  the 
cause  must  be  put  at  issue  and  set  for  trial,  for  the  Judge  is  peremptorily  re- 
quired to  pronounce  on  the  merits  of  the  intervertion  at  the  same  time  he  does 
the  original  demand.  C.  P.  394.  An  injunction  which  appears  to  have  been 
wholly  disregarded  in  the  present  case. 

It  is  not  made  the  duty  of  the  intervener  to  force  the  other  parties  to  trial, 
nor  is  he  in  general  less  favored  than  other  suitors.  For  the  proceeding  by 
intervention  is  one  well  calculated  to  avoid  circuity  and  multiplicity  of  actions; 
which  the  law  abhors,  and  to  prevent  the  collusive  and  fraudulent  use  of  the 
forms  of  judicial  proceedings. 

There  are  only  two  things  which  require  greater  diligence  on  the  part  of  the 
intervenors  than  on  the  part  of  other  suitors,  they  are  prescribed  by  Article 
891  G.  P. :  1st,  He  must  always  be  ready  to  plead  ;  2d,  He  must  be  ready  to 
exhibit  his  testimony.  But  even  in  these  respects  the  Code  of  Practice  is  so 
construed  as  to  give  the  intervener  time  to  cite  the  parties,  and  a  reasonable 
delay  to  procure  the  testimony.    16  L.  R.  268. 

But  it  is  said  that  the  cases  of  Thompson  v.  MUne^  4  An.  208,  and  Jones  t. 
Lawrence^  ibid  279,  are  decisive  of  the  case  at  bar.  They  do  not  appear  to  me 
to  sustain  the  view  for  which  they  were  cited.  In  the  first  case  it  appears  that 
the  plaintifl&  had  done  their  duty  and  answered  the  intervention,  and  were  not 
in  default,  and  it  was  held  that  the  intervenors  were  bound  to  take  notice  of  an 
order  made  in  open  court  The  plaintiffs  were  appellees,  and  the  cause  was 
remanded  for  a  new  trial  at  their  instance. 

In  the  case  of  Jones  v.  Lawren-ce  it  is  stated  that  the  intervenors  employed 
the  defendant's  counsel.  That  on  the  trial  of  the  cause  they  (the  counsel)  ab- 
sented themselves  from  the  court-house,  and  not  being  found  in  the  court- 
house buildings  the  plaintiff  proved  his  claim  and  submitted  the  case.  After- 
wards, when  the  intervenors  attempted  to  annex  a  supplemental  petition  to 
their  former  one  and  so  proceed  upon  both,  their  proceedings  were  very  pro- 
perly dismissed. 

In  the  case  of  Durocher  v.  h'er  husband^  the  intervenors  expressly  consented 
that  the  principal  action  should  be  first  tried  and  the  court  say :  **  The  waiver 
by  the  intervenors  of  their  right  to  oppose  the  progress  of  the  cause,  and  their 
consent  that  it  should  proceed  to  judgment,  was  equivalent  to  a  withdrawal  of 
the  intervention.  The  Judge,  under  the  express  renunciation  by  the  inter- 
venors of  their  right  to  be  heard,  was  dispensed  from  pronouncing  upon  their 
intervention  at  the  only  time  ithen  legally  he  could  Kate  j/ronounced.  upon  it^ 
to  wit  :  when  declaring  upon  the  prineipal  action.^^  3  An.  332.  The  fiiir  in- 
ference is,  that  had  it  not  been  for  the  consent  of  the  intervenors  the  Judge,  in 
obedience  to  Article  394,  would  have  been  obliged  to  pass  upon  the  intervention 
when  he  decided  the  principal  action,  and  his  failure  so  to  do  would  have  been 
error. 

Holding  these  views,  I  am  unable  to  concur  in  the  decree  in  this  case  which 
seems  to  me  to  destroy  the  usefulness  of  the  intervention,  and  open  the  door  to 
surprises. 

In  my  opinion,  the  Judgment  of  the  District  court  ought  to  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Mr.  Justice  Cole  concurs  in  this  opinion. 


r 


NEW  ORLEANS,  JUNE,  1867. 


465 


Margaret  Tompkins  at  al.  v.  Horace  Pbemtige  et  al. 


A  testator  having  no  deacondents  llring,  devised  his  whole  estate  to  hts  mother,  brother  and  sister, 
omitting  entirely  bis  father  who  survived  him.  The  father  made  a  notarial  act  of  renaneiaUon 
of  an  his  right  and  interest  in  the  estate  of  his  deceased  son.  Creditors  of  the  father  claimed  the 
right  to  have  the  r^^datlon  set  aside  on  thegroond  that  it  was  made  by  their  debtor  in  fhrad 
of  their  rights  as  Jj^pnent  creditors,  and  to  have  the  portion  of  the  estate  for  which  thej  alleged 
the  father  was  the  l^wed  heir  of  his  son,  sut^ected  to  the  yajment  of  their  claims  against  the  ftither. 
Beid  :  That  such  an  action  could  not  be  maintained. 

There  are  rights  of  the  debtor  which  the  creditors  cannot  ezerdse,  even  should  he  reftase  to  avail 
himself  of  them. 

The  debtor  in  this  case  would  only  have  the  right  to  demand  the  reduction  of  the  donation  morMs 
eau»a  to  the  disposable  portion. 

^f  Art.  1491  Civil  Code,  this  reduction  can  be  sued  for  only  by  fwreed  hetr§  or  bp  IhHr  haim  or  as- 
signs ;  the  wvrd  **  assigns"  is  defined  to  mean  those  whose  rights  have  been  transmitted  by  parti- 
cular title,  such  as  sale,  donation,  legacy,  transfer  and  cession.    C.  C.  8688. 

The  credlters  of  the  forced  heir  are  not  embraced  within  the  definition,  and  cannot  sue  for  the  re- 
duction. 

APPEAL  from  the  District  Court  of  Carroll,  Farrar,  J. 
SluMTt  &  Farham^  for  plaintiffs  and  appellants.    Z.  Seiby^  for  defendants. 

Merrick,  C.  J.  The  action  of  the  creditors  in  avoidance  of  the  contracts 
of  their  debtors,  is  allowed  by  the  Code  for  the  purpose  of  annulling  some 
fraudulent  act  of  the  debtor  himself. 

But  in  this  case  the  principal  act  complained  o^  is  that  of  Jowph  Frentiee 
in  making  a  will,  by  which  he  conveyed  his  whole  estate  to  his  mother,  brother 
and  sister.  Had  he  given  one-sixth  of  his  estate  to  his  father,  Horace  Fren- 
tiee,  there  would  have  been  no  pretence  for  the  institution  of  this  action. 

But  Joseph  Frentiee  was  not  the  debtor  of  the  plaintiffs.  He  owed  them 
nothing. 

By  Article  1491  C.  C.  it  is  provided  that  on  the  death  of  the  donor  or  testa- 
tor, the  reduction  of  the  donation,  whether  inter  vitos  or  m&rtU  eausa^  can  be 
sued  for  only  Jyy  forced  heirs  or  by  their  heirs  or  assigns. 

By  Article  8522,  the  term  "'  assigns'^  is  defined  to  mean  those  whose  rights 
have  been  transmitted  by  particular  title,  such  as  sale,  donation  legacy,  trans- 
fer and  cession.  The  French  word  ayant^ause  is  defined  in  the  same  language. 
Moreover,  the  Article  declares  that  whenever  the  terms  of  law  employed  in 
the  Code  have  not  been  particularly  defined  therein,  they  sJmU  be  understood 
as  defined  in  said  Article.     See  8  Toul.,  No.  245. 

Now  the  law-giver  must  be  understood  to  have  used  the  word  in  the  sense 
defined,  because  in  the  concluding  portion  of  the  Article  the  word  **  creditor'' 
is  used  in  contrast  with  the  word  *^  assigns. '^ 

Possibly  the  law-giver  may  have  preferred  to  give  effect  to  the  tmhes  of  th€ 
testator  and  allow  his  estate  to  take  the  direction  he  had  indicated,  rather  than 
subject  it  to  the  seizure  of  creditors  of  an  heir  who  did  not  feel  himsejf  ag- 
grieved by  the  universal  legacy  to  another. 

In  another  place  the  Code  says,  that  there  are  rights  of  the  debtor  which  the 
creditors  cannot  exercise,  even  should  he  refuse  to  avail  himself  of  them. 
They  cannot  require  the  separation  of  property  between  husband  and  wife,  nor 
can  they  oblige  their  debtor  to  accept  a  donation  inter  vivos  made  to  him,  nor 
accept  it  in  his  stead.  Neither  can  they  call  on  a  co-heir  to  collate  when  such 
59 
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ToMPinre  debtor  has  not  exercised  that  right  C.  C.  1986,  1987.  Article  No.  1491  has 
PxuincB.      but  added  another  case  of  like  nature  to  the  list 

Had  this  Terj  case  been  in  the  mind  of  the  law-giver,  it  is  not  unreasonable 
to  suppose  that  in  the  controversy  to  the  estate  of  the  testator  between  the 
mother,  brother  and  sister  of  the  deceased,  and  the  creditors  of  the  father,  that 
the  former  would  have  been  preferred.  The  letter  of  the  law  protects  them  in 
their  possession  under  the  will  so  long  as  the  father  of  the  deceased  does  not 
choose  to  disturb  the  dispositions  of  the  will 

In  our  opinion  what  was  in  the  mind  of  the  compilerAf  the  Napoleon 
Code,  or  what  has  been  said  by  the  French  commentators,  ought  not  to  pre- 
ponderate against  the  express  definition  of  a  term  given  by  the  compilers  of 
our  own  Code,  and  sanctioned  by  the  law-making  power. 

Judgment  affirmed. 

Buchanan,  J.,  concurring.  The  petition  has  a  double  aspect:  oneagunst 
Horace  Prentice^  in  relation  to  whom  it  is  a  revocatory  action ;  and  the  other 
against  his  two  co-defendants,  Minerva  L.  Prentice  and  HoroM  D,  Prentice^ 
in  relation  to  whom  it  is  an  action  for  the  reduction  of  a  donation  mortis 
eatua. 

From  the  manner  in  which  the  plaintiffs  state  their  case  in  the  petition,  as 
well  as  from  the  objection  made  by  them  to  the  admission  of  Joseph  Prentice's 
will  in  evidence,  it  is  apparent  that  they  would  have  preferred  to  treat  the  suc- 
oession  of  Joseph  Prentice  as  an  intestate  estate.  But  this  cannot  be  done ;  and 
their  objection  to  the  introduction  of  the  will  was  properly  overruled. 

Joseph  Prentice  has  disposed  of  all  his  estate  by  his  will,  in  favor  of  three 
persons:  1st,  bis  mother,  as  legatee  by  universal  title,  for  one-half;  2d,  his 
brother  Horace  Prentice^  as  legatee  by  universal  title,  for  one-fourth  ;  and,  8d, 
his  sister,  Celia  Maria  Prentice^  as  legatee  by  universal  title,  for  one-fourth. 

Joseph  PrentMs  &ther  has,  therefore,  no  interest  whatever  in  the  succes- 
sion of  his  son,  unless  the  will  is  set  aside  partially,  by  reducing  the  legacies 
to  the  testator's  mother,  brother  and  sister  to  the  disposable  portion ;  for  note, 
that  by  Article  1489  of  the  Code,  a  disposition  mortis  causa  exceeding  the 
disposable  portion,  is  not  null,  but  only  reducible  to  that  portion. 

The  renunciation  by  Horace  Prentice^  the  father,  of  all  interest  in  his  son's 
estate,  can  only  be  viewed  as  significant  of  his  intention  not  to  contest  his 
son's  wilL  The  creditors  have  sustained  no  prejudice  by  such  renunciation,  so 
long  as  the  will  is  not  attacked.  Their  right  to  attack  the  will  is,  therefore,  the 
vital  point  in  plaintiffs'  case ;  and  I  am  of  opinion  with  the  Chief  Justice,  that 
we  are  bound  to  interpret  the  word  assigns  in  Article  1491  according  to  the 
definition  contained  in  Article  3522.  The  latter  Article  is,  as  far  as  it  goes,  a 
legislative  glossary  of  the  Code.  It  commences  thus :  "  Whenever  the  terms 
of  law,  employed  in  this  Code,  have  not  been  particularly  defined  therein,  they 
shall  he  und^stood  as  follows." 

The  Code  Napoleon  contains  no  glossary  of  this  kind.  Had  it  done  so^  the 
comments  of  Coin-Delisle  and  others  upon  the  expression  a^ajis-cduse  in  Arti- 
cle 921  of  that  Code,  would  have  been  superfluous. 

Although  it  may  be  going  further  than  the  subject  requires,  I  will  venture  to 
observe,  that  I  am  not  at  all  clear  that  Horace  Prentice^  the  father,  could  have 
successfully  combatted  the  will  of  his  son,  had  he  been  so  inclined.  Joseph 
Prentice  has  only  disposed  of  one-half  of  his  estate  to  the  prejudice  of  his  pa- 
rents, instead  of  two-thirds,  as  he  might  have  done  legally.    It  is  true,  the 
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other  half  is  only  given  to  one  parent  But  does  not  this  fulfil  the  law  ?  Or  ToMPEm 
was  he  bound  to  mention  both  his  parents  ?  The  question  does  not  seem  to  prbrioi. 
me  free  from  difficulty. 

I  will  also  observe,  that  the  plaintiffs  have  not  made  all  the  necessary  parties 
to  their  action  for  the  reduction  of  the  donation,  supposing  they  have  the  right 
to  maintain  such  an  action.  The  testator's  sister  is  not  mentioned  in  the  pe- 
tition. 

Spoffoiu),  J.,  dissenting.  The  plaintifl&  have  been  for  many  years  judgment  cre- 
ditors of  Eorcuie  Prentice^  one  of  the  defendants,  but  have  been  unable  to  en- 
force a  collection  of  their  claims,  because  he  held  no  property  in  his  own  name. 
It  appears,  however,  that  after  Bbrace  Prentice  ceased  to  hold  property  in 
his  own  name,  Maunsel  White  made  a  donation  of  some  fifteen  slaves  and  sev- 
eral promissory  notes  to  Joseph  Prentice  and  Horace  D,  Prentice^  minor  chil- 
dren of  Horace  Prentice,  who  accepted  the  donation  for  them  in  his  quality  of 
tutor.  Joseph  Prentice  also  made  other  acquisitions.  The  father,  Horace 
Prentice,  seems  to  have  had  the  management  of  this  property  of  his  children 
which  was  situated  in  the  parish  of  Carroll,  where  he  resided. 

It  appears  that  in  the  spring  of  1854,  Joseph  Prentice,  being  of  age,  came 
to  New  Orleans  to  reside.  He  lived  here  something  more  than  a  year,  and  in 
August,  1855,  was  accidentally  killed  during  a  temporary  absence  firom  the 
city.  ^ 

He  left  an  olographic  will  bequeathmg  one-half  of  his  property  to  his  mother, 
Minerva  S,  Prentice,  and  the  other  half  in  equal  portions  to  his  brother  Horace 
D,  and  his  sister,  Celia  Maria  Prentice, 

On  the  8th  December,  1865,  upon  the  application  of  Horace  Prentice,  the 
father,  this  will  was  admitted  to  probate  in  the  District  Court  of  New  Orleans. 
On  the  12th  of  November,  1855,  however,  Horace  Prentice  had  made  a  no- 
tarial act  of  renunciation  of  all  his  right  and  interest  in  the  succession  of  his 
deceased  son  Joseph,  This  act  was  passed  before  the  recorder  of  the  parish  of 
GarrolL 

The  present  suit  has  a  two-fold  object ;  1st,  to  set  aside  this  renunciation  on 
the  ground  that  it  was  made  by  the  debtor  in  fraud  of  the  right  of  the  plaintiffs  as 
judgment  creditors  of  Horace  Prentice;  and,  2ndly,  to  have  the  amount  of  the 
interest  of  said  Horace  in  the  succession  of  his  son  Joseph  determined  and  sub- 
jected pro  rata  to  the  payment  of  their  claims. 

There  was  judgment  for  the  defendants  and  the  plaintiffs  have  appealed. 
The  defendants,  Horace  Prentice,  for  himself  and  as  tutor  of  the  minors, 
and  Mrs,  Prentice,  rely  upon  the  will  and  upon  a  plea  of  prescription  of  ten 
years  against  the  judgments  of  the  plaintiff. 

The  judgments  are  not  barred  by  the  prescription  established  in  the  Act  of 
April  80th,  1853  (Sess.  Acts,  p.  250),  as  contended  for  by  the  appellees.  Laws 
concerning  prescription,  like  laws  in  general,  are  prospective  in  their  operation. 
The  rule  is  well  settled  in  our  jurisprudence,  that  when  a  statutory  change  is 
made  in  the  term  of  prescription  against  any  particular  class  of  actions  or  de- 
mands, the  time  that  elapses  previous  to  the  change  is  reckoned  according  to 
the  old  law,  and  that  subsequent  to  the  change  according  to  the  new  law.  ICel- 
lor  V.  Parish  d  Thompson,  11  An.  112,  and  cases  there  cited.  If  then  it  was 
conceded  that,  before  the  Act  of  April  80th,  1853,  domestic  judgments  were 
prescriptible  in  thirty  years,  only  about  ten  years  of  the  time  had  run  and 
about  twenty  years  remained  to  run  when  the  change  was  made,  which  re- 


468  SUPREME  COURT  OF  LOUISIANA, 


duced  the  time  to  one-third  of  the  old  period.     That  would  leave  nearly  seven 
PAumcB.      years  to  run  before  the  judgments  could  be  prescribed  against  under  the  new 
law,  and  less  than  three  years  had  expired  when  this  suit  was  brought 

Horace  Prentice  was  heir  to  one-fourth  of  his  son  JosepKi  succession.  C. 
C.  899 ;  Cole's  Hein  v.  CoI^b  Executors,  7  N.  S.  417;  Grover  v.  Claei,  7  An. 
174.  Under  these  decisions,  if  he  had  been  the  sole  surviving  parent,  he  would 
have  been  forced  heir  for  one-fourth.  But,  as  the  mother  survived  also,  each 
of  them  was  forced  heir  for  one-sixth  only  of  their  son's  succession,  for  ^*  dona- 
tions inter  vivos  or  mortis  cousa  cannot  exceed  two-thirds  of  the  property,  if 
the  disposee,  having  no  children,  leave  a  &ther  or  mother,  or  hothJ*^  C.  C. 
1481.  He  could  dispose  to  the  prejudice  of  both  father  and  mother  of  two- 
thirds  of  the  estate,  leaving  one-third  as  the  legitime  to  be  equally  divided 
between  them  according  to  the  principle  announced  in  the  Article  899. 

It  is  contended  by  the  appellants  that  the  will  was  null  as  to  the  &ther,  be- 
cause he  was  not  expressly  disinherited  according  to  the  forms  prescribed  by 
the  Code,  and  the  inference  seems  to  have  been  drawn  that  he  was,  therefore, 
entitled  to  one-fourth  of  the  succession.  But  the  only  effect  of  this  pretention 
was  to  leave  him  seized  of  his  legitime  at  the  opening  of  the  succession,  that  is 
of  the  one-sixth  for  which  he  was  forced  heir,  and  of  which  he  could  not  be 
deprived  except  by  a  disinherison  in  due  form  and  for  just  cause.  G.  0.  1609. 
See  Johnson  v.  Darndson,  6  M.  506. 

His  renunciation  of  his  right  to  this  one-sixth  was  a  gift  of  all  the  property 
he  had,  to  the  prejudice  of  his  creditors,  and  it  was,  therefore,  in  legal  con- 
templation a  fraud  upon  them.  Every  man  is  bound  to  do  justice  before  he 
can  be  permitted  to  be  generous.  The  debtor's  property  is  the  common  pledge 
of  his  creditors.  And  the  law  has  guarded  in  express  terms  against  such  a  liber- 
ality as  was  displayed  by  this  insolvent  debtor,  who  would  rather  decline  the 
bounty  which  Providence  casts  upon  him,  than  suffer  it  to  enure  to  the  dis- 
charge of  his  legal  engagements.  ^  Every  act  done  by  a  debtor  with  the  in- 
tent of  depriving  his  creditor  of  the  eventual  right  he  has  upon  the  property 
of  such  debtor  is  illegal,  and  ought,  as  respects  such  creditor,  to  be  avoided." 
G.  G.  1964.  ^  Not  only  contracts  which  dispose  of  property,  but  aU  others 
which  are  made  in  fraud  of  creditors,  and  deprive  them  of  their  recourse  to  the 
property  of  their  debtor,  come  within  the  provisions  of  this  section.  The  re- 
nunciation of  a  succession  or  other  right  to  property,  the  release  of  a  debt 
without  payment,  or  any  other  act  of  this  kind,  may  be  avoided  by  creditors, 
when  done  to  their  prejudice,  under  the  rules  above  established."    G.  G.  1984. 

The  renunciation  made  by  the  defendant,  Horace  Prentice^  should  then,  so 
fiir  as  the  complainants  are  concerned,  have  been  set  aside.  This  disposes  of 
the  first  branch  of  the  plaintiff's  demand. 

The  second  question  presents  more  difficulty.  What  will  be  the  effect  of  the 
revocation  of  this  renunciation,  and  what  rights  can  those  plaintiflb  claim  in 
the  succession  of  Joseph  Prentice? 

The  Gode  is  clear  and  positive  upon  the  first  of  these  points.  The  creditors 
who  have  procured  the  fhiudulent  renunciation  of  the  heir  to  be  set  aside,  are, 
until  paid  the  amount  of  their  claims,  put  in  his  place  and  stead.  In  the  eye 
of  the  law,  they  become  beneficiary  heirs  themselves  to  the  extent  of  their 
claims  upon  the  heir.  Thus :  ^  The  creditors  of  the  heir  who  refuses  to  ac- 
cept, or  who  renounces  an  inheritance  to  the  prejudice  of  their  rights^  can  be 
'    authorized  by  the  Judge  to  accept  it,  in  the  name  of  the  debtor  and  in  his 
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steadj  according  to  the  forms  prescribed  on  this  subject  in  the  following  sec-       Toxpkixs 
tion:  Prkmticb. 

"In  case  of  this  acceptance,  if  there  be  renunciation  on  the  part  of  the  deb- 
tor, the  renunciation  is  annulled  only  in  &yor  of  the  creditors  /or  as  rmieh  as 
thair  elaifM  amount  to;  but  it  remains  valid  against  the  heir  who  has  re- 
nounced. 

"  Ij^  therefore,  after  the  payment  of  the  creditors,  any  balance  remains,  it 
belongs  to  his  co-heirs,  who  may  have  accepted  it,  or  if  the  heir  who  has  re- 
nounced be  the  only  one  of  his  degree,  it  goes  to  the  heirs  who  come  after 
him. 

"  If^  on  the  contrary,  the  heir  has  only  refused  to  accept  and  has  not  re- 
nounced, he  can  claim  the  surplus  on  accepting  the  succession,  provided  his 
right  of  acceptance  be  not  prescribed  against"     C.  C.  1014. 

'*  When  the  creditors  wish  to  be  authorized  to  accept  a  succession,  which 
their  debtor  refuses  to  accept,  or  which  he  has  renounced  to  their  prejudice, 
they  must  present  a  petition  to  the  Judge  of  the  pkce  where  the  succession  is 
opened,  to  obtain  the  authorization  necessary  for  that  purpose,  after  the  debtor 
or  his  representative  has  been  duly  cited,  or  a  counsel  appointed  for  him,  if  he  • 

is  absent,  by  the  Judge."     C.  C.  1064. 

^^Uf  on  tins  demand,  it  is  proved  to  the  Judge  that  the  debtor  refuses  to  ac- 
cept the  succession,  or  has  renounced  it  to  the  prejudice  of  his  creditors,  he  is 
bound  to  authorize  the  creditors  to  €ieeept  it  in  hi$  stead  ;  and  it  is  the  duty  of 
the  Judge  to  cause  immediately  to  be  made  an  inventory  of  the  effects  of  the 
succession,  to  appoint  an  administrator  to  manage  them,  sell  them  and  pay  the 
creditors,  on  his  giving  good  and  sufficient  security  for  the  fidelity  of  his  ad- 
ministration, as  in  the  case  of  acceptance  with  benefit  of  inventory."  G.  0. 
1065. 

"  The  creditors,  who  thus  accept  a  succession  in  the  name  of  their  debtor^ 
are  considered  as  accepting  it  under  benefit  of  inventory."     C.  G.  106T. 

But,  in  this  case,  it  appears  that  the  property  is  in  the  parish  of  Garoll,  not 
administered,  but  held  in  possession,  as  owners,  by  the  l^atees  under  univer- 
sal title.  It  does  not  appear  that  the  succession  owes  any  debts.  By  institut- 
ing this  suit,  the  creditors  of  the  renouncing  heir  have  signified  their  accep- 
tance in  his  stead.  The  instituted  heirs  have  met  the  issue  without  taking  any 
exception  to  the  form  of  the  proceeding,  and  I  am  of  opinion  that  the  whole 
merits  of  the  controversy  may  be  now  decided. 

The  District  Judge  seems  to  have  thought  that  the  Article  1746  of  the  Givil 
Gode  and  the  doctrine  laid  down  in  the  case  of  Cooh  v.  Doremns,  10  An.  679, 
formed  a  barrier  to  the  claim  of  the  plaintifib.  There  is  no  such  state  of  facts 
presented  as  would  authorise  this  conclusion.  Even  if  the  right  of  Bbraee 
Prentice  in  this  succession  were  defeasible  by  a  condition  subsequent,  no  such 
condition  has  been  fidfilled,  and  his  creditors  may  take  whatever  interest  he 
has,  unless  there  is  some  other  bar  to  the  action.  Moreover,  the  property  did 
not  descend  to  Joseph  Prentice^  or  come  by  donation  from  either  of  his  as- 
cendants. The  greater  part  of  it  came  to  him  as  a  donation  from  a  stranger, 
and  he  acquired  the  rest  by  purchase. 

But  it  is  contended  that  the  action  is  in  effect  an  action  in  reduction  of  an 
excessive  donation  mortis  causOy  and  that  the  Article  1491  of  the  Louisiana 
Gode,  forms  a  peremptory  bar  to  the  demand  on  the  part  of  the  creditors  of 
the  heir.     "  On  the  death  of  the  donor  or  testator,  the  reduction  of  the  dona-  - 
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Twnm  tion,  whether  inter  vivos  or  mortis  oausOy  can  be  sued  for  only  by  forced  beira, 
or  by  their  heirs  or  assigns ;  neither  the  donees,  legatees,  nor  creditors  of  the 
deceased,  can  require  that  reduction  nor  avail  themselves  of  it"     0.  0.  1491. 

The  argument  is  that  the  creditors,  plaintiffi  in  this  cause,  are  not  forced 
heirs  themselves,  nor  heirs,  nor  assigns  of  the  forced  heir ;  and,  therefore,  that 
they  cannot  demand  a  reduction  of  the  excessive  legacies  to  the  mother,  brother 
and  sister  of  the  deceased  in  derogation  of  the  legitime  reserved  by  law  to  the 
fiither  as  forced  heir. 

It  will  be  observed  that  the  word  "assigns"  is  ^^ ayants^ause^*  in  the 
French  text,  and  that,  in  this  particular,  the  Article  is  literally  taken  from  Ar- 
ticle 921  of  the  Code  Napoleon.  It  will  also  be  observed  that  the  word  ayante- 
cause  in  Article  921  of  the  latter  Code,  is  held  by  the  French  authorities,  with 
entire  unanimity,  to  embrace  personal  creditors  of  the  heir.  See  Grenier,  Na 
596 ;  Delvinoourt,  t  2,  note  4,  p.  66 ;  Toullier,  t  5,  Na  126 ;  Com-Delisle, 
Art  921,  No.  2 ;  Marcad6,  t  8,  No.  583.  Indeed,  Coin-Delisle  justiy  remarks 
that  this  word  is  a  generic  term  and  was  chosen  by  the  r^dactewrs  of  the  Code 
for  its  extensive  significatimL  "  Le  tribunal  avait  demands  de  substituer  les 
mots  eessionaires  et  crSaneiers  k  ceux  ^ayants-catue^  mais  le  Conseil  d'Etat  a 
dd  conserver  la  premidre  redaction  comme  prSsentant  un  sens  plus  itenduJ^ 
Donations  et  testaments.  Art  921,  No.  2. 

In  the  English  law,  auigns  means  those  persons  to  whom  some  right  or  pro- 
perty is  transferred,  whether  by  deed,  or  by  operation  of  law.  Burrill*s  Law 
Die.  The  definition  of  the  term  in  Art  8522,  Na  5,  of  the  Louisiana  Code, 
appears  to  be  somwhat  more  restricted. 

The  turn  of  the  phrase  in  the  concluding  part  of  Article  1491,  seems  to  in- 
dicate that  creditors  are  intended  to  be  embraced  in  the  word  *' assigns" ;  the 
Article  declares  that  the  reduction  can  be  sued  for  only  by  forced  heirs  and 
their  heirs  or  assigns ;  neither  the  donees,  legatees  nor  creditors  of  ^  deceased 
can  require  it,  &c.  Here  the  **  assigns"  qf  the  forced  heir  are  placed  in  anti- 
thesis to  the  **  donees,  legatees  and  creditors"  of  the  deceased.  The  leading  in- 
tention obviously  was  not  to  limit  the  right  of  action  as  to  those  who  claimed 
through  and  under  the  forced  heir  or  in  his  right,  but  to  shut  out  those  only 
who  wished  to  exercise  this  action  by  reason  of  some  claim  they  had  under  or 
against  the  deceased  testator,  other  than  that  of  forced  heirship  to  him. 

But  it  matters  littie  what  definition  be  given  to  the  word  assigns  in  Article 
1491 ;  for  the  creditors  in  this  action  having  accepted  the  succession  which  the 
heir  fraudulently  renounced,  act  in  his  name  and  stead  ;  as  already  remarked, 
they  take  the  place  of  the  forced  heir  until  their  claims  are  satisfied,  and  their 
right  to  demand  the  reduction  of  the  legacies  in  the  name  of  the  heir,  seems 
to  have  been  recognized  by  the  tenor  of  the  Code  in  treating  of  this  subject, 
and  especially  by  the  Article  1985,  which  is  in  these  words:  "In  case  the 
debtor  refuse  or  neglect  to  accept  an  inheritance  to  the  prejudice  of  his  creditors, 
they  may  accept  the  same,  and  exercise  all  his  rights  in  the  manner  provided 
for  in  the  titie  of  successions,  and  they  are  authorized,  by  virtue  of  the  action 
given  by  this  section,  to  exercise  all  the  rights  which  the  debtor  could  do  for 
recovering  the  possession  of  the  property  to  which  he  is  entitled,  in  order  to 
make  the  same  available  to  the  payment  of  tiieir  debts." 

The  present  case  comes  within  none  of  the  exceptions  to  this  rule,  which 
are  enumerated  in  the  following  Articles  1986  and  1987 : 

And  in  Lynch  v.  Kitchen,  2  An.  844,  it  was  held,  that  **  creditors  can  exer- 
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cise  all  the  rights  and  actions  of  their  debtors,  except  those  reserved  in  Arti- 
cles 1986  and  1987  of  the  Civil  Code." 

Passing  from  this  review  of  the  case,  I  would  remark,  that  if  we  give  the 
word  **  assigns*^  in  Article  1491  the  narrowest  meaning,  it  does  not  seem  to  fol- 
low that  the  creditors  of  the  heir  assuming  his  place,  may  not  attack  an  ex- 
cessive donation  m^frtis  eawa,  Marcad4  has  judiciously  observed,  that  if  the 
Article  of  the  Code  Napoleon  (921),  from  which  we  have  taken  our  Article 
1491,  had  said  that  the  reduction  might  be  sued  for  only  by  forced  heirs,  and 
had  omitted  the  phrase  "  and  their  heirs  or  assigns,"  still  the  right  of  the  credi- 
tors of  the  forced  heir  to  take  his  place,  and  sue  for  the  reduction,  would  have 
resulted  from  other  provisions  of  the  Code. 

'^Enfin,  sans  que  le  r^servataire  ait  transmis  son  droit  k  personne,  il  est  clair 
que  les  cr^anciers  qui  ont  pour  gage  16gal  tous  les  biens  de  leur  d^biteur,  (Art 
2092,  2098,)  auront  droit  k  sa  reserve  comme  k  tous  les  autres  biens  lui  appar- 
tenant,  et  pourront  intenter  Faction  en  reduction  en  son  nom,  pour  se  &ire 
payer  sur  les  valeurs  qu'elle  produira.  Ce  droit  est  formellement  ^crit  dans 
FArt  1166,  qui,  d^duisant  la  consequence  de  FArt  2098,  declare  que  les  cr6an- 
ders  peuvent  exercer  toutes  les  actions  appartenant  k  leur  d^biteur.  On  en  • 
excepte,  11  est  vrai,  et  avec  raison,  les  actions  qui  reposent  sur  un  int^r^t  plut6t 
moral  que  p^cuniaire  (comme  une  nullity  de  mariage,  une  separation  de  corps, 
&C.) ;  mais  Faction  en  reduction  ne  tendant  qa!k  obtenir  une  part  de  succes- 
sion, des  biens,  de  Fargent,  et  se  trouvant  purement  p^cuniaire,  il  est  clair  que 
cette  exception  ne  saurait  Fatteindre. 

*'  En  un  mot,  Faction  en  reduction  pent  dtre  intent^e  par  tous  repr^sentants 
ou  ayants-cause  du  r^servataire,  et  nous  n'avions  nul  besoin  des  termes  de  notre 
Article  pour  comprendre  ce  resultat"    3  Marcad6,  No.  588. 

I  am  accordingly  of  opinion  that  the  present  action  can  be  maintained. 

TooBHiBS,  J.,  concurred  in  this  opinion. 
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The  State  v.  Cole  and  Williams — John  A.  Bubk,  Security. 

Even  after  a  motion  to  dismtu  an  appeal  has  been  filed,  the  certificate  of  the  Clerk  of  the  lower 
court  to  the  transcript  may  be  amended. 

The  Act  of  90th  March,  1889,  $19,  enlarged  the  discretionary  power  of  the  Supreme  Court  contained 
in  Art.  896  C.  P.,  and  made  it  imperatiye,  not  to  dismiss  appeals  for  clerical  errors  not  attributable 
to  the  appellant. 

In  a  bond  reqolring  the  accused  to  appear  *'  when  notified,'*  when  the  Sheriff  returns  that  he  could 
not  find  the  accused  after  diligent  search,  and  his  surety,  who  was  personally  notified  In  time, 
Called  to  produce  him  as  he  bound  himself  to  do,  this  was  sufficient  to  put  the  parties  in  default, 
and  the  bond  was  properly  forfeited  against  both  principal  and  surety. 

An  oldectlon  that  the  bond  only  required  the  accused  to  appear  and  answer  the  charge  of  robbery, 
whereas  an  Information  was  filed  against  him  for  the  crime  of  larceny  alone,  is  sofflolently  an- 
swered by  the  Cut  that  the  accused  bound  himself,  not  only  to  appear  at  court  to  answer  that 
specific  charge,  but  also  not  to  depart  thence  without  leave  of  the  court  first  obtained. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  RoberUon^  J. 
M.  A.  FmU,  for  the  State.    A,  P.  Field  and  E.  Wooldridge,  for  defen- 
dants and  appellants. 

Spofforo,  J.    This  appeal  was  taken  by  the  surety  on  a  forfeited  appearance 
bond 
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Btkrm  The  Attorney  General  has  mored  to  dismiss  the  i4>peaL 

OOLi.  The  only  ground  urged  in  support  of  this  motion,  is  that  the  leoord  contains 

no  bill  of  exceptions  nor  statement  of  &ct6,  and  no  assignment  of  errors  has 
been  filed. 

But  the  appellant  has  produced  a  corrected  certificate  by  the  Clerk  of  the 
District  Court,  showing  that  all  the  evidence  adduced  on  the  trial  is  contained 
in  the  transcript  The  Attorney  (General  suggests  that  the  certificate  of  the 
Clerk  cannot  be  amended  in  this  particular  after  a  motion  to  dismiss  has  been 
filed.  But  the  Code  of  Practice  declares  the  contrary :  ^^U^  at  the  time  qf  ar- 
gument or  before,  the  appellant  peroeiyes  that  the  copy  of  the  record  is  incom- 
plete, either  through  mistakes  or  omissions,  or  fi*om  the  Clerk  having  fiuled  to 
certify  the  copy  <u  containing  all  the  testimony  produced  in  the  eauee^  or  from 
any  similar  irregularities  not  arising  fix)m  any  act  of  the  appellant,  the  court 
may  grant  him  a  reasonable  time  to  correct  such  errors  or  omissions,  during 
which  time  judgment  on  the  appeal  shall  be  suspended."  C.  P.  898.  The 
Act  of  20th  March,  1839,  §  19,  enlarged  this  discretionary  power  of  the 
Supreme  Court,  and  made  it  imperative  not  to  dismiss  appeals  for  clerical  errors 
not  attributable  to  the  appellant 

The  motion  to  dismiss  is  therefore  overruled. 

The  accused  was  arrested  and  brought  before  one  of  the  city  Recorders,  upon 
an  affidavit  charging  him  in  substance  with  being  party  to  a  robbery  and  lar- 
ceny. The  affidavit  being  submitted  to  the  Judge  of  tiie  First  District  Court 
of  New  Orleans,  he  endorsed  thereupon  an  order  authorizing  the  accused  to  be 
admitted  to  bail,  on  giving  security  in  the  sum  of  $800,  to  the  satisfaction  of 
the  Recorder. 

Thereupon  he  gave  a  bond  with  the  appellant  as  his  surety,  which  was  ac- 
cepted by  the  Recorder,  and  was  discharged.  This  bond  was  conditioned  for 
his  appearance  before  the  First  District  Court  of  New  Orleans,  "to  answer  to 
the  complaints  brought  against  him  for  robbery,  and  not  to  depart  thence  with- 
out leave  of  said  court" 

The  bond  required  the  accused  to  appear  "  when  notified."  Upon  the  day 
fixed,  he  did  not  appear,  and  the  bond  was  duly  forfeited  against  both  princi- 
pal and  surety. 

The  appellant  objects  that  the  notice  of  trial  was  not  served  at  the  domicil 
of  the  accused,  as  indicated  on  the  bond  which  was  signed  some  months  before 
the  appearance  day.  But  the  Sheriff  returns  that  he  could  not  find  the  accused 
after  diligent  search,  and  his  surety,  who  was  personally  notified  in  time,  failed 
to  produce  him  as  he  bound  himself  to  do.  This  was  sufficient  to  put  the  par- 
ties in  default 

A  clerical  error  in  the  date  of  the  notice  made  out  by  the  Clerk,  is  of  no  con- 
sequence. The  date  of  the  return  was  anterior  to  the  day  fixed  for  the  party's 
appearance. 

It  is  also  objected  that  the  bond  only  required  the  accused  to  appear  and  an- 
swer the  charge  of  robbery,  whereas  an  information  was  filed  against  bim  for 
the  crime  of  larceny  alone. 

It  is  a  sufficient  answer  to  this  objection,  tiiat  the  accused  bound  himself  not 
only  to  appear  at  court  to  answer  that  specific  charge,  but  also  not  to  depart 
thence  without  leave  of  the  court  first  obtained.  Having  departed  without 
leave,  his  bond  was  justly  forfeited  under  the  authority  of  the  case  of  The 
State  V.  Bidding,  8  Aa  79.     See  also  1  Chitty's  Crim.  Law,  p.  106. 
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It  is  admitted  by  the  appellant,  in  his  motion  for  a  new  trial,  that  the  bail         Sr^n 
bond  was  executed  before  Oeorge  Y,  Bright^  the  committing  magistrate,  who,         Cou. 
as  we  have  seen,  was  authorized  by  the  District  Judge  to  take  it     In  the  lower 
court  he  treated  the  bond  as  filed. 

We  do  not  think  that  the  appellant  can  now  avail  himself  of  an  objection 
that  the  bond  was  not  endorsed  as  filed  of  record.  It  forms  a  part  of  the  re* 
cord. 

Judgment  affirmed. 
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Gkobge  Gottschalk,  Bebtrand  Saix)y,  Subrogated,  v.  B.  De  Santos     51  ioS| 
et  al. — P.  A.   Lanauzb,  Third  Opponent. 

^7  Art.  788  of  the  Oode,  which  deoUret :  "  The  aae  which  the  owner  hu  intentionally  establiihed 
on  a  partionlar  part  of  hli  property  in  fayor  of  another  part,  is  equal  to  a  title  with  respect  to 
perpetnal  and  apparent  serritades  thereon,  Is  meant  the  disposition  which  the  owner  of  two  or 
more  estates  has  made  for  their  respective  use. 

The  intention  to  create  a  servitude  for  the  respective  estates,  wHl  not  solQce,  nor  will  it  suffice  thai 
it  was  partially  established,  it  must  have  been  perfected  in  such  a  manner  as  to  be  useful  to  the 
adjacent  lots. 

Where  a  party  Is  present  at  a  sale  of  property  by  the  Sheriff,  and  does  not  notify  the  persons  pre< 
sent,  nor  the  purchaser,  of  his  rights,  he  cannot  afterwards  set  up  a  claim  to  the  property. 

APPEAL  fi>oni  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
G,  A  C.  E.  Schmidt,  for  plaintiff  and  appellant    /.  X.   Tiuot,  for  de- 
fendants. • 

Cole,  J.  Bernard  De  Santos  was  formerly  the  proprietor  of  four  contiguous 
lots,  numbered  on  the  plan  1,  2,  8  and  4,  having  each  an  equal  depth,  and  all 
of  them  fronting  on  St  Ann  street,  and  No.  1  running  parallel  with  St  Claude 
street 

During  the  time  of  his  ownership  of  said  property,  he  sold  to  A.  Roger  lot 
No.  1,  less  5  feet,  6  inches  and  6  lines  in  the  rear  of  said  lot,  which  he  reserved, 
but  he  conceded  to  his  purchaser  a  perpetual  servitude  of  passage. 

Afterwards  he  mortgaged  lots  2,  3  and  4,  and  in  default  of  payment  of  the 
mortgaged  debt,  they  were  sold  and  adjudicated  to  P.  A.  Lanauze, 

O.  Gottsehalk  and  B.  Saloy  being  creditors  of  Bernard  De  Santos,  caused 
the  said  alley-way  to  be  seized ;  Lanauze  intervened  and  opposed  the  sale, 
claiming  it  as  his  own. 

Lanauze  bases  his  title  on  the  ground  that  the  reservation  of  this  alley-way 
in  the  sale  to  Roger,  whilst  he  was  proprietor  of  the  four  lots,  was  la  destina- 
tion du  pire  de  famille,  or  a  use  which  De  Santos  intentionally  established  on 
lot  1  for  the  respective  use  of  the  four  lots ;  that  lots  2,  3  and  4  had  been  mort- 
gaged with  all  their  privileges  and  appendages,  sold  judicially  to  satisfy  the 
mortgage,  and  adjudicated  to  him  with  all  their  privileges  and  appendages ;  that 
this  alley-way  being  of  that  character,  was  consequently  adjudicated  to  him 
with  the  lots,  and  is  his  property,  with  the  reservation  however  of  the  right  of 
passage  to  Roger. 

The  question  in  this  case  is  whether  this  passage  or  alley-way  was  inten- 
tionally established  by  De  Santos  for  the  respective  use  of  the  four  lots. 
60 
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CkffiBQBiuc  It  is  probable  that  his  intention  in  creating  this  alley-wmy  was  originaUy  for 
Ds  8Ano8.  the  benefit  of  his  three  adjoining  lots,  or  at  least  for  one  of  them,  to  wit,  lot  2, 
because  he  had  no  property  in  the  Tieinity,  and  in  selling  the  lot  in  front  of 
the  alley  to  Boger,  he  did  not  sell  it  to  him,  but  only  gare  him  the  right  of 
passage.  What  other  use  could  he  have  had  for  it  then,  except  for  tiie  ose  and 
convenience  of  the  whole  or  a  part  of  his  other  three  lots  f 

This  is  not  called  a  servitude,  but  ^^  destination  du  pdre  de  famille,'^  or  the 
use  which  the  owner  has  intentionally  established  on  a  particular  part  of  his 
property  in  favor  of  another  part,  and  which  is  equal  to  a  title  with  respect  to 
perpetual  and  apparent  servitude  thereon,  and  by  this  *^  destination  du  p^re  de 
&mille,"  is  meant  the  disposition  which  the  owner  of  two  or  more  estates  has 
made  for  their  respective  use.     C.  C.  645,  768. 

But  the  question  now  arises,  whether  the  intention  of  a  proprietor  of  conti- 
guous lots,  to  make  some  convenience  for  their  respective  use,  can  be  eonsider- 
ed  as  a  **  destination  du  pere  de  famiUe^''  when  ^uch  intention  is  not  carried 
into  complete  execution. 

In  order  to  determine  this  question,  the  nature  and  effect  of  this  "destina- 
tion du  pdre  de  famiUe  '*  must  be  examined : 

1st  This  disposition  of  the  owner  for  the  advantage  of  his  contiguous  lots 
is  equal  to  an  alienation,  for  the  Civil  Code,  Art  T27,  says,  ^the  creation  of  a 
servitude  is  an  alienation  of  a  part  of  the  property,*^  and  although  Art  645  C. 
C.  says  that  the  application  which  the  owner  makes  of  one  estate  to  the  advan- 
tage of  another,  is  not  caUed  a  servitude,  but  a  disposition  of  the  oimer,  stiU 
it  is  in  reality  a  servitude. 

For  Art  768  C.  C.  says :  "  The  use  which  the  owner  has  intentionally  es- 
tablished on  a  particular  part  of  his  property  in  favor  of  another  part,  is  equal 
to  a  title  with  respect  to  perpetual  and  apparent  servitudes  thereon.  By  this 
is  meant  the  disposition  which  the  owner  of  two  or  more  estates  has  made  for 
their  respective  use.'* 

Art  765  C.  0,  says :  "If  the  proprietor  of  two  estates  between  which  there 
exists  an  apparent  sign  of  servitude,  sell  one  of  those  estates,  and  if  the  deed 
of  sale  be  silent  respecting  the  servitude^  the  same  shall  continue  to  exist  ac- 
tively or  passively  in  &vor  or  upcHi  the  estate  which  has  been  sold.'' 

From  these  Articles  of  the  Civil  Code,  it  is  clear  that  the  "  destination  du 
pdre  de  famille  "  is  equal  to  an  alienation  of  property,  and  as  the  rule  is  that 
he  who  claims  the  property  of  another,  must  show  a  title,  so  he  who  claims 
a  servitude  of  the  character  now  under  consideration,  must  show  a  title  to  the 
same ;  that  is,  he  must  establish  clearly  that,  not  only  was  it  once  the  inten- 
tion of  the  proprietor  of  several  contiguous  lots  to  establish  a  servitude  for 
their  respective  use,  but  that  he  actually  executed  his  purpose  by  making  such 
changes  in  his  property,  that  this  servitude  could  be  beneficial  to  all  the  lots. 

As  this  servitude  is  an  abandonment  of  property,  an  alienation,  and  equal  to 
a  title,  it  must  not  then  be  intended  only  or  partially  established,  but  must  be 
perfected  in  such  a  manner  that  it  can  be  useful  to  the  a<^acent  lots. 

It  is  true  that  Art  646  C.  C.  says  that  it  is  not  necessary  that  the  benefit 
from  the  servitude  exist  at  the  time  of  the  contract,  "  a  mere  possible  conve- 
nience or  remote  advantage  is  sufficient  to  support  a  servitude ;"  but  this  does 
not  militate  against  our  view,  because  this  Article  takes  it  for  granted  that  the 
servitude  has  been  established,  and  this  is  what  is  denied  in  the  case  at  bar. 

Now,  in  the  case  at  bar,  the  alley-way  extended  only  in  the  rear  of  lot  1.   If 
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it  had  been  intended  for  the  use  of  the  other  three  lots,  would  not  De  Santos     Qotwohalk 
have  continued  it  the  whole  length  in  the  rear  of  lots  2,  3  and  4  ?  Da  SAjnw. 

If  De  Santos  had  built  houses  on  those  lots,  and  had  extended  the  alley-way 
their  whole  length,  and  if  there  had  been  doors  or  gates  communicating  from 
each  of  the  houses  into  this  alley-way,  then  the  seryitude  would  have  been 
clearly  established ;  but  nothing  of  this  kind  was  done.  It  may  be  that  such 
was  his  intention,  in  whole^  in  part,  in  the  event  he  had  continued  the  pro- 
prietor of  lots  2,  8  and  4 ;  Wt  as  he  was  deprived  of  them  by  a  forced  sale, 
before  his  intention  had  been  carried  into  execution,  it  would  be  unjust  to  con- 
sider this  intention,  which  was  conditional,  depending  on  his  continued  owner- 
ship of  the  remaining  lots,  as  an  alienation  and  equal  to  a  title,  and  thus  to 
deprive  htm  of  this  alley-way.  It  should  also  be  observed  that  this  passage 
was  not  necessarily  an  apparent  servitude  for  the  three  other  lots,  because  often 
<Kie  house  has  an  alley-way  restricted  entirely  to  its  own  use,  and  not  extended 
80  as  to  benefit  the  adjacent  lots. 

We  could  also  remark  that,  unless  this  alley  was  extended,  it  could  only 
benefit  lot  2,  in  the  event  it  had  a  door  opening  into  it^  but  could  not  be  of 
utility  to  lots  8  and  4,  unless  they  belonged  to  the  same  proprietor.  Now  it 
may  be  if  2>«  Santos  had  remained  owner  of  lots  2,  8  and  4,  he  would  have 
had  a  door  opening  from  his  house  on  lot  2,  into  this  alley,  which  he  might 
have  done  without  extending  it,  but  would  have  made  no  communication  be- 
tween the  houses  he  might  erect  on  lots  8  and  4.  How  then  can  this  alley  be 
considered  a  servitude  for  the  use  of  lots  2,  8  and  4,  when  it  may  be  he  would 
only  have  made  it  useful  to  lot  2,  or  if  his  intention  had  changed,  he  might 
not  even  have  had  any  communication  between  the  house  on  lot  2  and  this 
passage? 

tt  should  also  be  remembered  that  this  alley-way  was  not  necessary  to  lots 
2,  8  and  4,  because  they  front  on  St  Ann  street^  and  Lanause^  the  opponent 
in  this  suit,  would  have  bought  these  lots,  even  if  the  servitude  of  the  alley 
did  not  appertain  to  them,  because  the  testimony  establishes  that  for  some  time 
after  his  purchase,  he  was  under  the  impression  that  he  had  no  right  to  this 
alley.  Neither  was  there  anything  said  expressly  about  this  servitude  in  the 
mortgage  of  these  three  lots,  nor  in  the  Sheriffs  side  to  Lanavae^  when  a  title 
was  made  to  him,  afi«r  they  had  been  sold  to  satisfy  the  mortgage,  and  adjudi- 
cated to  him. 

As  then  the  alley-way  was  not  expressly  mentioned  in  the  mortgage,  unless 
it  is  considered  an  apparent  servitude,  it  was  not  necessarily  one  of  the  depen- 
dencies or  appendages  of  the  lots,  and  could  not  then  have  been  mortgaged 
with  them,  and  consequently  it  was  not  sold  by  the  Sheriff  to  Laname^  for  the 
latter  could  have  no  greater  rights  than  Lambert^  the  mortgagee. 

We  are  of  opinion  then  that  this  passage  cannot  be  considered  as  established 
for  the  common  btfiefit  of  these  four  lots,  nor  as  a  **  destination  du  p^re  de 
famille,'*  and  that  ^was  not  adjudicated  to  Lanauze  at  the  Sheriff  *s  sale.  But 
even  if  it  is  considered  a  servitude  established  for  the  use  of  the  four  lots,  and 
was  purchased  by  Lanauze  at  the  Sheriff's  sale  of  the  three  lots,  as  Lanauze 
was  present  at  the  Sheriff's  sale  of  this  alley-way,  and  did  not  notify  the  per- 
sons  present,  nor  the  purchaser,  of  his  rights,  he  cannot  now  succeed  in  his 
present  claim.    5  An.  67,  Moore  v.  Lambeth;  ib.  d6Y. 

Vide  7  Aa  662,  Fish  v.  ffab&r  ;  11  L.  Broussard  v.  Etie;  8  An.  146,  Parish 
0taLy.  Municipality  No.^^al ;  Ist  An.  407,  Durd,  Adm.  v,  Boisblane  et 
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GowMHALK     al ;  C.  0.  Arts.  646,  646,  725,  727,  764,  765 ;  4  L.  R.  812,  Alexander  v.  Bog- 

BsSiJnos.      hel;  6  R  16,  Barton  v.  KirJhnan. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  it  is  ordered,  adjudged  and  decreed, 
that  the  third  opposition  of  P.  A.  Laname  and  his  demand  be  rejected,  and 
that  he  pay  the  costs  of  both  courts. 


Joseph  L.  Miller  et  al.  v.  J.  G.  MgElweb  and  Warrantors. 

The  plaintiA  in  a  petitory  action  claimed  to  have  derived  their  title  by  Inheritance  from  their  grand- 
mother, who  they  alleged  inherited  the  property  from  her  hasband,  Tlumuu  BaUy^  who  ^ed  in- 
testate. The  instructions  to  the  Jury  were :  '*  That  U  toot  n^ffMetU  Jbr  ths  pUUnUiff^  <^  <UfamU 
of  ajfflrmatiw  proof  ihowing  that  Thottuu  Bally  died  wUhovt  Uavtng  any  a«e«ulaitte,  to  9haw 
that  one  hundred  years  had  elaptted  between  the  birth  of  the  nearett  a&condant  <^  9aid  Tkomaa 
Bally  and  the  inetitutton  of  thU  »uit.  That  in  order  to  ascertain  whether  one  hundred  yeart 
had  elapsed  ft-om  the  birth  of  such  ascendantto  the  time  qf  the  insUtulion  of  this  suit,  U  was 
sujffMent  Jbr  the  jury  to  take  into  conslderaUon  the  age  of  the  wttnesSy  the  l^tff^4if  time  sinee 
the  death  of  Thomas  Bally,  his  €^fe  when  he  died,  and  the  age  thai  his  father  mwit  neoossarUy 
haf>e  been  at  the  time  qf  the  birth  of  Thomas  Bally,  and  thai  no  direct  proof  of  the  time  qf  the 
birth  of  thejiither  or  other  ascendant  of  Thomas  Bally  was  required." 

It  was  held  that  the  charge  was  substantially  correct.  It  suffices  to  deny  that  there  are  hein  In  the 
descending  line,  and  this  being  a  negative,  no  proof  need  be  given  of  It.  But  collaterals  must 
always  prove  the  death  of  ascendants  by  evidence,  or  show  that  one  hundred  years  had  elapeed 
since  the  death,  in  which  case  death  is  presumed,  and  not  before. 

It  was  also  held  that  the  lapse  of  one  hundred  years  from  the  birth  of  Thomas  BaUy^s  ascendants 
to  the  date  of  the  institution  of  the  suit,  was  sufficient  presumptive  evidence  to  estabUah  that  they 
were  not  in  existence  at  the  death  of  Thomas  BaUy,  controversy  being  one  between  the  heirs  of 
Thomas  BaUy*s  wife  and  the  defendant  daimhig  without  any  tlUe  whatever. 

APPEAL  from  the  District  Court  of  West  Feliciana,  BatUff^  J,  Tried  by  a 
Jury.  K  C.  Hudson,  for  plaintiffs.  Mc  Vea  and  Brewer  S  Collins,  for 
defendants  and  appellants. 

Cole,  J.  This  is  a  petitory  action.  The  plaintififs  claim  to  be  owners  of  a 
tract  of  land  in  the  possession  of  the  defendant 

The  answer  is  a  general  denial  and  a  call  in  warranty.  The  prescription  of 
one,  three,  ten,  twenty  and  thirty  years  is  also  pleaded. 

The  case  was  submitted  to  a  jury,  who  rendered  a  verdict  for  the  plaintiff 
and  from  a  judgment  thereon  defendant  appealed. 

Defendant  seems  to  rely  on  the  inability  of  plaintiff  to  make  out  a  title, 
rather  than  on  any  one  in  himself 

The  plaintiffs  claim  to  have  derived  their  title  by  inheritance  from  their 
grandmother,  who  was  the  wife  of  Thomas  Bally,  who,  they  allege,  derived 
title  by  inheritance  from  her  said  husband,  who  died  intestate. 

The  land  claimed  by  plaintiffs  appears  to  be  in  the  ^^Tl^mas  Bally  daim," 
and  is  not  embraced  in  the  titles  of  defendant 

There  were  conflicts  between  the  Bally  claim  and  other  claims  contiguous  to 
it  These  have  been  adjusted  by  the  Register  and  Receiver  of  the  Greensburg 
Land  District,  sitting  as  a  Board  of  Commissioners. 

The  title  to  the  land  covered  by  the  ** Bally  claim"  for  640  acres,  was  in  the 
government  of  the  United  States,  until  confirmed  by  the  Act  of  Congress  of 
August  6th,  1846. 

The  survey  of  these  claims,  and  the  settlement  of  the  conflict  of  boundaries, 
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were  under  the  exclusive  control  of  the  officers  of  the  general  government 

The  survey  which  they  have  made  and  the  shape  which  they  have  given  to  the      Moiiwu. 

Bally  claim  are  conclusive  upon  the  parties. 

As  the  land  claimed  by  plainti£&  is  in  the  Bally  claim,  if  then  they  can  es- 
tablish their  title  by  inheritance  from  Thomas  Bally  they  are  entitled  to  recover, 
unless  the  plea  of  prescription  can  prevail. 

The  validity  of  plaintififs'  title  depends  principally  on  the  solution  of  a  ques- 
tion set  forth  in  a  bill  of  exceptions  of  defendant  to  the  ruling  of  the  lower 
court,  which  is  as  follows : 

*^Be  it  remembered,  that  on  the  trial  of  this  cause  the  counsel  for  the  defen- 
dant moved  the  court  to  charge  the  jury  as  follows : 

^^If  you  find  that  there  is  no  evidence  to  show  that  Thomas  Bally  left  no 
ascendants,  and  no  proof  that  one  hundred  years  have  elapsed  between  the 
date  of  the  birth  of  the  nearest  ascendant  and  the  time  of  the  death  of  said 
Thomas  Bally,  then  and  in  that  case  you  should  bring  in  a  verdict  against  the 
plaintiffs. 

*'That  the  plaintiflEs  claiming  to  have  derived  title  by  inheritance  from  their 
grandmother,  who  was  the  wife  of  Thomas  Bally,  and  claiming  that  she  derived 
title  by  inheritance  from  her  said  husband,  who  died  intestate,  the  burden  of 
proof  was  on  the  plain tifis  to  show  that  Thomas  Bally  died  without  leaving 
any  ascendants,  or  to  show  that  one  hundred  years  had  elapsed  between  the 
birth  of  said  ascendants  and  the  death  of  said  Thomas  Bally, ^^ 

Which  the  court  refused,  and  proceeded  to  charge  the  jury :  "  That  it  was 
sufficient  for  the  plaintiffe,  in  de&ult  of  affirmative  proo^  showing  that  Thomas 
Bally  died  without  leaving  any  ascendants,  to  show  that  one  hundred  years 
had  elapsed  between  the  birth  of  the  nearest  ascendant  of  said  Thomas  Bally 
and  the  institution  of  this  suit  That  in  order  to  ascertain  whether  one  hun- 
dred years  had  elapsed  from  the  birth  of  such  ascendant  to  the  time  of  the 
institution  of  this  suit,  it  was  sufficient  for  the  jury  to  take  into  consideration 
the  age  of  the  witnesses,  the  length  of  time  since  the  death  of  Thomas  Bally^ 
his  age  when  he  died,  and  the  age  that  his  fiither  must  necessarily  have  been 
at  the  time  of  the  birth  of  Thomas  Bally,  and  that  no  direct  proof  of  the  time 
of  the  birth  of  the  &ther  or  other  ascendant  of  Thomas  Bally  was  required'' 

We  are  of  opinion  that  the  ruling  of  the  Judge  a  quo  was  substantially  cor- 
rect 

The  doctrine  of  this  court,  as  established  in  several  cases,  is  that  **it  suffices 
to  deny  that  there  are  heirs  in  the  descending  line;  and  this  being  a  negative 
fiust,  no  proof  need  be  given  of  it  It  is  for  the  adverse  party  to  show  that 
there  were  some,  and  then  their  death  must  be  proved  by  the  claimants.  But 
collaterals  must  always  prove  the  death  of  ascendants  by  evidence,  or  show 
that  one  hundred  years  elapsed  since  the  birth ;  in  which  case  death  is  pre- 
sumed, and  not  before."  Vide  C.  C.  71,  77;  Bemardine  v.  LEspinasse^  5  N. 
S.  715. 

In  this  case,  as  plaintiffs  claim  this  land  by  inheritance  ftom  their  grand- 
mother, who  was  the  wife  of  Thomas  Bally,  and  who,  they  allege,  derived  title 
by  inheritance  frx>m  her  said  husband,  who  died  intestate,  it  is  incumbent  on 
them  to  establish  that  their  grandmother  had  a  title  to  this  land.  If  she  was 
suing  for  it,  she  would  be  obliged  to  show  not  only  the  death  of  her  husband, 
but  also  of  his  ascendants;  plaintiffs  claiming  under  her  must  make  the  same 
proo^  and  also  establish  her  death. 
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MaxB  The  death  of  ascendants  may  not  only  be  proved  by  direct  testiiiiony,  but 

McElwu.      iilso  by  showing  that  one  hundred  years  have  elapsed  since  their  birth.    6  N. 
S.  715. 

Pliunti£&  had  then  the  right  to  show  the  length  of  time  sinoe  the  death  of 
Thonuu  BaUy^  his  age  when  he  died,  and  tiie  age  that  his  father  must  neces- 
sarily have  had  at  the  time  of  the  birth  of  Thonuu  Bally^  and  thus  establish 
whether  or  not  a  hundred  years  had  elapsed  since  the  birth  of  the  first  one  in 
the  ascending  line  from  Thonuu  Bally. 

Defendant  urges  that  if  a  hundred  years  had  not  elapsed  at  the  time  of  the 
death  of  Thomas  Bally^  then  that  the  grandmother  of  plaintiflEs  could  not  have 
inherited,  for  if^  at  the  time  of  Bally* t  death,  his  ancestor  was  living,  then  such 
ancestor  was  called  to  the  inheritance  to  the  exclusion  of  the  wife. 

They  further  declare  that  plaintiff  must  either  show  affirmatively  that  at  the 
time  of  the  death  of  Bally  his  ascendants  were  not  living,  or  that  at  the  time 
of  his  death  a  sufficient  length  of  time  had  elapsed  from  the  birth  of  the  ascen- 
dant to  raise  the  presumption  of  death,  for  if  his  ascendants  were  living  at  the 
period  of  his  decease,  they  would  inherit  to  the  exclusion  of  the  wife,  and  if 
she  was  not  the  heir  at  the  time  of  her  husbend's  death,  she  could  not  become 
the  heir  by  the  length  of  time  that  had  elapsed  between  the  date  of  his  death 
and  the  institution  of  this  suit,  or  by  any  other  matter  subsequent  to  the  open- 
ing of  the  succession. 

We  cannot  coincide  entirely  with  the  argument  of  defendant  It  is  clear  if 
an  ascendant  of  Bally  was  living  at  the  time  of  his  death,  his  wife  could  never 
inherit  But  we  are  of  opinion  if  a  hundred  years  had  elapsed  between  the 
birth  of  the  ascendant  of  Bally  and  the  time  when  the  heirs  of  his  wife  claim 
his  estate,  that  this  is  sufficient,  for  it  is  presumptive  evidence  that  no  ascen- 
dant of  Bally  was  living  at  the  time  of  his  death,  else  this  ascendant  would 
have  daimed  the  estate. 

Defendant  wishes  to  keep  possession  of  property  for  which  he  has  no  title, 
by  forcing  plaintiff  to  prove  that  at  the  time  of  Bally's  death  his  ascendants 
were  not  living.  We  think  that  the  lapse  of  one  hundred  years  from  the  birth 
of  his  ascendants  to  the  institution  of  this  suit  ought  to  be  sufficient  presump- 
tive evidence  to  establish  they  were  not  in  existence  at  his  death,  when  the 
controversy  is  between  the  heirs  of  his  wife  and  one  claiming  the  property 
without  any  title  whatever,  for  if  such  ascendants  had  been  in  existence,  it  is 
reasonable  to  suppose  they  would  already  have  claimed  it 

We  are  of  opinion  that  plaintiffs  have  established  prima  facU  a  right  to  in- 
herit from  BaUy  through  their  father  and  grandmother,  and  that  their  prima 
facie  title,  accompanied  with  the  fact  that  their  grandmother  lived  upon  the 
land  until  she  removed  from  the  State,  must  prevail  against  defendant,  who  has 
no  title  whatever. 

The  plea  of  prescription  cannot  prevail,  as  no  possession  sufficient  to  be  the 
basis  of  prescription  is  shown. 

The  defendants  have  no  claim  against  those  called  in  warranty:  the  land  sold 
by  them  is  not  the  same  that  is  claimed  by  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 
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HsUtS   OP  GUILLOTTB  V.   ClTY   OF   NeW   OrLEANS. 

Om  pUlntia  being  Joint  owners  with  the  citj  of  the  Und  on  which  the  llaguine  street  mftrket  is 
erected,  and  haying  recovered  a  Judgment  against  the  city  fixing  their  right  to  a  certain  propor- 
tion of  the  rerennes  of  the  market,  the  city  obtained  an  order  for  a  sale  of  the  property  to  eifect 
a  partition,  and  the  Council  passed  a  resolution  to  discontinue  the  market  as  a  public  market, 
BM:  That  the  plaintiffli  are  entitled  to  enjoin  the  exeoutlon  of  the  ordinance  as  an  invasioa  of 
thdr  right  of  property  and  a  yiolation  of  the  tenure  and  contrary  to  the  title  by  whioh  the  dtjr 
holds  an  interest  In  the  the  property,  as  established  by  the  Judgments  between  the  parties. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augti^itin^  J. 
R  K  Ogd&n  and  F.  Buissouy  for  plaintiff.    J,  J.  Michel,  for  defendant 
and  appellant 

BucHAKAK,  J.  Plainti£&  haying  sued  the  city  of  Lafkyette,  to  whose  rights 
and  obligations  the  defendant  has  succeeded,  in  a  petitory  action,  claiming  cer- 
tain land  on  which  the  city  had  erected  a  market-house;  that  suit  was  termin- 
ated by  a  judgment  of  the  Supreme  Court  in  May,  1850,  decreeing  that  platn- 
iaSR  recover  of  defendant  one  undivided  half  of  the  said  land.  See  the  case 
reported  in  5  An.  882. 

Plaintiflfe  afterwards  sued  the  city  for  the  fruits  and  revenues  of  the  property 
thus  recovo^d,  and  by  final  judgment  of  the  Sixth  District  Court  of  New  Or- 
leans, rendered  in  December,  1858,  it  was  decreed,  '^that  plaintiffs  recover  of 
defendant  the  sum  of  $2982  15,  and  further  that  plaintiffs  recover  of  defendant 
in  the  proportion  of  one  to  two  sixty-hundredths  of  the  revenues  of  the  pro- 
perty mentioned  in  the  petition  hereafter  at  such  times  as  the  revenues  may  be 
received*' 

Plaintiffii  and  defendant  have  continued  ever  since  the  last  mentioned  judg- 
ment to  occupy  the  property  and  divide  its  fruits  and  revenues  in  the  propor- 
tion fixed  by  the  judgment  But  the  city  of  New  Orleans,  having  become  tired 
of  this  joint  ownership  and  occupation,  brought  suit  against  the  heirs  of  Ghiil- 
lotte,  on  the  10th  of  May,  1855,  for  a  partition  of  the  property  (described  in 
their  petition  as  consisting  of  the  land,  a  large  and  valuable  market-house, 
known  as  the  Magazine  street  market,  and  the  rents,  profits  and  revenues  de- 
rived frt>m  said  market,)  by  licitation ;  alleging  that  the  same  cannot  be  divided 
in  kind. 

In  that  suit  a  judgment  of  nonsuit  having  been  rendered  against  the  city  in 
the  District  Court,  the  city  appealed,  and  succeeded  in  obtaining  (in  November, 
1856,)  a  decree  of  this  court,  reversing  the  judgment  of  the  District  Court,  and 
.  ordering  that  there  be  a  partition  of  the  property  held  in  common,  by  public 
Bale  to  the  highest  bidder,  after  legal  advertisements,  and  upon  such  terms  M 
the  parties  shall  agree  upon,  or  in  case  they  cannot  agree,  the  terms  of  sale  to 
be  fixed  by  the  District  Court 

Thereupon  the  City  Council  of  New  Orleans  passed  the  following  resolution, 
which  was  approved  by  the  Mayor : 

^*  Whereas,  the  property  now  occupied  by  the  Magazine  street  market,  comer 
of  Magazine  street  and  St  Mary  street,  is  to  be  sold  in  order  to  effect  a  parti- 
tion under  a  decree  of  the  Supreme  Court,  rendered  in  the  oise  of  The  City  of 
JTew  Orleans  v.  TJie  Heirs  of  Quillotte — 

^'Therefore  be  it  resolved,  that  fi^m  and  after  the  first  day  of  March,  1857, 
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Gwujora      the  said  Magazine  street  market  shall  be  discontinued  as  a  public  market  of 
Kmw  OBUuaB.   this  city." 

The  plaintiffs  have  enjoined  the  execution  of  this  ordinance  or  resolution  of 
the  City  Council,  as  being  calculated  greatly  to  injure  plaintifib^  rights.  They 
allege,  with  reason,  that  the  principal  value  of  the  property  sought  to  be  par- 
titioned consists  in  its  character  of  a  market  It  is  shown  that  the  revenue 
derived  from  this  market  is  steadily  and  rapidly  increasing  from  year  to  year, 
having  augmented  from  seventeen  hundred  and  fifty  dollars  in  1848  to  thirteen 
thousand  three  hundred  and  fifty  dollars  in  1856.  Of  this  revenue  five- 
eighteenths  belong  to  plaintiffs  by  the  terms  of  the  judgment  which  has  fixed 
the  rights  of  the  parties,  a  proportion  which  in  1856  amounted  to  $3708  33, 
while  the  share  of  the  defendant  for  the  same  year  was  $9641  67.  And  note 
that  there  is  a  certainty  of  this  income  becoming  larger,  based  on  the  experi- 
ence of  the  past,  as  contained  in  the  Comptroller's  reports  in  evidence. 

The  resolution  of  the  City  Council,  of  which  the  plaintifife  complain,  at  once 
cuts  off*  this  large  and  increasing  revenue,  for  the  market-house  is  of  no  value 
as  a  means  of  revenue  if  the  market  kept  there  be  discontinued,  it  being  no- 
thing more  than  a  roof  supported  by  columns,  and  open  at  all  sides. 

So  far  as  the  interests  of  the  city  are  concerned,  it  might  be  conceded  that 
the  Council,  as  the  administrator  of  the  city  finances,  had  the  right  to  do  this, 
however  injurious  to  the  city  pecuniarily,  and  however  inconvenient  and  vexa- 
tious to  the  inhabitants  of  the  populous  district  which  resorts  to  this  market 
for  its  daQy  supply  of  provisions. 

But  there  are  other  parties  which  have  a  vested  right  in  this  market  and  its 
revenues  which  the  City  Council  will  not  be  allowed  to  disregard  or  to  sacrifice. 
Those  parties  are  the  plaintiffs,  who  have  sued  out  this  injunction  against  the 
execution  of  the  resolution  in  question. 

It  appears  to  us  that  the  resolution  of  the  7th  January,  1857,  copied  above, 
is  a  direct  and  palpable  invasion  of  the  plaintiff*  right  of  property ;  that  it  is 
violative  of  the  tenure  and  contrary  to  the  title  by  which  alone  the  city  holds 
an  interest  in  this  property.  That  tenure  and  that  title  are  found  in  the  judg- 
ments of  May,  1850,  and  December,  1853,  above  recited. 

The  resolution  is  likewise  contrary  to  the  intent  and  meaning  of  the  judgment 
of  this  court,  rendered  in  November  last,  in  the  partition  suit,  and  will,  if 
carried  out,  render  the  licitation,  which  has  been  decreed  on  the  prayer  of  the 
city  itself^  nothing  but  a  mockery  and  a  delusion. 
Judgment  affirmed,  with  costs. 
Mr.  Justice  Cole  took  no  part  in  this  decision. 

Merrick,  C.  J.  I  do  not  think  the  City  Council  ought  to  be  permitted  to  change 
the  destination  of  the  common  property  during  the  progress  of  the  proceedings 
for  partition,  for  this  would  be  especially  injurious  to  both  parties.  I  under- 
stand the  law  to  be  the  same  in  regard  to  partners  and  to  property  held  in 
oonunon.  The  courts  will  not  permit  a  partner  to  withdraw  at  an  improper 
time,  nor  a  co-proprietor  to  change  the  destination  of  property  when  it  will 
occasion  one  or  both  parties  great  damage  unless  a  reasonable  notice  of  such 
intention  has  been  previously  given.     On  this  ground  I  concur  in  the  decree. 

But  if  the  doctrine  of  the  opinion  is  to  be  understood  to  be  that  the  city  is 
not  the  absolute  owner  of  whatever  property  it  may  own  in  fee  simple  in  the 
market,  as  fiilly  as  any  other  co-proprietor,  and  that  the  city  cannot  regulate 
the  times  and  places  where  markets  shall  be  held,  and  discontinue  old  and 
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establish  new  ones,  and  that  the  purchaser  of  the  common  property  of  these  GuoLom 
parties,  sold  to  efifect  a  partition,  can  continue  it  as  a  market  in  spite  of  the  Niw  Oblbass. 
city,  after  the  same  shall  have  given  a  reasonable  notice,  then  I  dissent  from 
the  doctrine  asserted  by  the  majority  of  the  court  For  it  is  not  in  the  power 
of  the  courts  to  impress  upon  property  a  particular  character,  and  declare  that 
a  place  shall  remain  a  market,  or  a  plantation  now  cultivated  in  cane  shall  re- 
main a  sugar  plantation  forever,  or  the  like.  The  purchaser  of  the  market  in 
my  opinion  will  only  acquire  the  fee  simple  in  the  soil  and  buildings,  with  the 
right  to  do  whatever  he  pleases  with  his  property  not  prohibited  by  law  and 
the  legal  ordinances  of  the  City  Council 
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Mrs.  Lucy  Ann  Howe  v.  City  of  New  Orleans  et  al.  ~^.Jlfl' 

12  Tiri 

50    417| 
A  Jadgment  rendered  against  two  or  more  partlee  for  damages,  arising  from  the  fault  or  negligence 

of  the  defendants,  cannot  be  for  different  amounts;  for  they  are  bound  in  aoUdo  for  the  injury       ^   ^ 

under  the  Act  of  1S44,  (p.  14,)  and  the  amount  ef  damages  for  which  one  party  Is  bound  Is  the 

measure  of  damages  for  the  other  also.    The  payment  of  the  damages  by  the  one  Is  the  discharge 

of  the  other  from  the  same  obligation.    C.  0.  2180. 

Nuisances  may  exist  in  the  city  without  rendering  the  same  liable  for  the  consequences. 

The  city  is  no  general  warrantor  against  the  acts  of  individuals. 

The  ci^  at  large  cannot  be  held  responsible  for  acts  of  third  persons,  which,  under  a  more  sagaoiouc 
and  efficient  police,  might  possibly  hare  been  prevented. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J.— Tried 
by  a  jury.     Waples  &  Btutis,  for  plaintiff.    J.  Livingaton^  for  defendants 
and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  by  the  plaintiff  against  the  city  of 
New  Orleans,  Charles  Mason  and  Mrs.  Orailhe^  to  recover  of  them  in  aolido 
the  sum  of  $15,000  damages  occasioned  the  minor  son  of  the  plaintiff  by  the 
fidling  of  a  wall  upon  the  minor,  who  was  walking  along  St.  Charles  street,  in 
this  city. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  against  Mrs.  Orailhe  of 
$2500,  and  against  the  city  of  New  Orleans  for  $7500,  and  in  favor  of  Mason. 
It  is  difficult  to  sustain  this  verdict  as  it  stands,  for  if  the  falling  of  the  wall  of  * 

the  burnt  building  is  attributable  to  the  fiiult  or  negligence  of  both  defendants, 
then  they  are  bound  in  solido  for  the  injury  under  the  Act  of  1844,  (p.  14,) 
and  the  amount  of  damages  for  which  one  party  is  bound,  is  the  measure  of 
damages  for  the  other  also.  The  payment  of  the  damages  by  the  one  is  the 
discharge  of  the  other  from  the  same  obligation.  C.  C.  2180.  If,  therefore, 
the  measure  of  damages  for  the  injury  occasioned  by  Mrs.  Orailhe,  the  owner 
of  the  property  is  $2500,  the  city  is  not  bound  for  a  sum  beyond  that  amount 
Assuming  the  more  lenient  verdict  against  Mrs.  Orailhs  to  be  just,  the  verdict 
against  the  city  is  manifestly  erroneous.  We  will  consider  whether  it  can  be 
maintained  for  any  amount  upon  the  evidence  in  the  record. 

The  testimony  shows  that  the  City  Surveyor,  who  had  the  power  to  cause 
the  wall  after  the  fire  to  be  taken  down,  was  aware  of  the  fire ;  that  he  observed 
the  condition  of  the  wall  from  the  street  repeatedly,  and  was  of  the  opinion 
that  the  public  were  in  no  danger  from  its  falling,  but  he  never  entered  upon 
the  premises  in  order  particularly  to  ascertain  its  condition. 
61 
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HowB  The  liability  of  the  city  is  argued  by  the  learned  counsel  for  plainti£^  from 

Nsw  Oblbam    these  propositions,  viz : 

Ist  The  walls  of  the  building  after  the  fire  were  a  nuisance,  and  as  deduc- 
tions therefrom — 

2d.  That  it  was  the  duty  of  the  city  to  remove  the  nuisance. 

8d.     That  the  city  ought  to  have  fenced  off  the  sidewalk. 

4th.  That  it  is  no  excuse  for  the  city  that  its  officials  thought  the  wall  would 
not  fall 

The  first  proposition,  we  think,  may  be  admitted  without  giving  rise  to  the 
deductions  drawn  therefrom  by  the  counsel 

Nuisances  may  exist  in  the  city  without  rendering  the  same  liable  for  the 
consequences.  The  city  is  no  general  warrantor  against  the  acts  of  individuals. 
Its  police  may  be  applied  to  for  the  purpose  of  preventing  injuries,  but  if  such 
police  err  in  their  judgment,  or  if  injuries  are  occasioned  because  they  are  in- 
efficient in  the  exercise  of  the  powers  with  which  they  are  invested,  the  city  at 
large  cannot  be  held  responsible  for  acts  of  third  persons  which,  under  a  more 
sagacious  and  efficient  police,  might  possibly  have  been  prevented. 

The  case  at  bar  has  no  analogy  to  the  case  of  injuries  done  to  individuals  by 
the  negligent  manner  in  which  work  to  public  streets  is  done,  or  the  want  of 
repair  in  the  same,  for  the  possession  of  the  servitude  of  the  streets  is  in  the 
city,  and  on  the  same  principle  that  a  private  person  is  responsible  for  an  injury 
done  by  a  frilling  structure  upon  his  property,  it  is  possible  that  the  city  in  such 
case  may  be  held  liable. 

But  in  the  case  at  bar  there  is  no  statute  nor  principle  of  law  of  which  we 
are  aware  upon  which  a  recovery  can  be  maintained  against  the  city  for  the 
error  of  judgment  of  the  City  Surveyor. 

In  regard  to  the  defendanty  Mru  Qrailke^  we  do  not  think  we  can  disturb  the 
verdict  of  the  jury. 

By  Article  2302  of  the  Civil  Code  it  is  provided  that  ''the  owner  of  a  build- 
ing is  answerable  for  the  damage  occasioned  by  its  ruin,  when  this  is  caused 
hy  neglect  to  repair  if,  or  when  it  is  the  result  of  a  vice  in  its  original  oonstrue- 
tion." 

The  jury  evidently  did  not  consider  the  opinion  of  the  workman  who  ex- 
amined the  wall  in  May  and  &stened  the  doors,  a  sufficient  excuse  for  the  ao- 
*  cident  which  happened  on  the  Ist  day  of  July,  after  the  wind  and  rain  which 

had  weakened  the  support  of  the  remaining  portions  of  the  building,  besides 
increasing  the  weight  which  rested  upon  them.  See  5  Marcad6,  p.  278,  Art 
1386,  No.  2;  11  TouL  317. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  as  to  the  said  Mrs.  Celeste  Deetrehan,  wife  of  Alexander 
Grailhe,  and  husband,  and  said  Cha/rlee  Mason,  be  affirmed;  and  it  is  further 
ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  against  the  city 
of  New  Orleans  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor 
of  the  said  city  of  New  Orleans  and  against  the  demand  of  the  plaintiff  against 
said  city,  and  that  said  city  recover  its  cost  in  the  lower  court;  the  said  Grailhe 
and  wife  paying  one  half  and  the  plaintiff  and  appellee  the  other  half  of  the 
costs  of  appeal. 
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McCuTCHON,  Howell  &  Co.  v.  J.  B.  Wilkinson — M.  IT.  Payne,  In- 

tervenor. 

The  prlvlle^  awarded  by  Art.  8184  of  the  Code  to  ftumlshera  of  neceisary  sappUes  to  a  plantation, 
does  not  extend  to  a  crop  entirely  cultivated  and  gathered  after  the  suppUea  were  f^imished,  so  as 
to  take  effect  after  the  plantation  has  been  sold. 

Ibe  prWUege  under  that  Article  **  on  the  product  of  the  last  crop  and  the  crop  at  present  in  the 
ground,"  must  be  confined  to  the  crop  cultivated,  standing  or  being  gathered  and  taken  off  at  the 
time  the  supplies  were  famished,  It  cannot  be  extended  to  the  crop  subsequently  planted  and  sold 
with  the  plantation  to  a  third  party. 

APPEAL  from  the  District  Court  of  Plaquemines,  Rouateau^  J. 
C,  De  Choiseul^  for  plaintiffs.     C.  B.  Feiiraae,  for  intervenor  and  appel- 
lant 

Merrick,  C.  J.  The  plaintifb  instatnted  their  action  to  recover  $581  98  as 
plantation  supplies. 

They  were  furnished  principally  between  the  first  day  of  September,  1864^ 
and  January  Ist,  1855,  when,  as  it  appears  by  plaintiffs*  account,  the  items 
were  added  up,  and  they  made  $506  95,  less  a  credit  of  $29  02.  In  January, 
two  other  items  were  added  to  the  account  The  first  on  the  12th,  being  42^ 
gallons  of  solar  oil,  $42  75,  and  the  second,  January  25th,  two  kegs  of  nails, 
$11  25;  total,  $54.  The  suit  was  commenced  on  the  ninth  day  of  January, 
1856,  by  a  sequestration,  the  plaintifib  claiming  a  privilege  upon  the  last  year's 
crop  and  the  crop  then  in  the  ground.  Under  the  writ,  the  Sheriff  seized  in 
the  sugar-house  on  the  plantation  nine  hogsheads  of  sugar. 

Mates  U.  Payne  having  bought  the  plantation  and  slaves  at  Sheriff's  sale, 
on  the  Tth  day  of  July,  1855,  intervened  in  the  suit  and  claimed  the  sugar  as 
owner,  it  having  been  made  upon  the  plantation,  as  it  must  be  presumed,  after 
his  purchase. 

The  plaintifi&  having  proved  their  demand  against  the  defendant,  and  the 
District  Court  being  of  opinion  that  it  operated  as  a  privilege  on  the  crop, 
maintained  it  against  the  intervenor  also,  and  decreed  a  privilege  on  the  pro- 
perty sequestered. 

The  intervenor  appealed 

Although  Article  8184  of  the  Civil  Code  awards  to  the  furnishers  of  neces- 
sary supplies  to  a  plantation  a  privilege  upon  the  product  of  the  last  crop  and 
the  crop  at  present  in  the  grovnd,  there  is  no  reason  to  suppose  that  the  Legis- 
lature intended  this  privilege  to  extend  to  a  crop  entirely  cultivated  and  gather- 
ed after  the  supplies  were  furnished  and  to  take  effect  after  the  plantation  had 
been  sold. 

There  must  be  a  point  at  which  the  old  crop  terminates  and  the  new  one 
commences.     It  is  important  to  ascertain  this  period 

The  law  gives  a  privilege  for  the  salaries  of  overseers  and  for  debts  due  for 
necessary  supplies  furnished  to  any  fimn  or  plantation,  on  the  product  of  the 
last  crop  and  the  crop  at  present  in  the  ground.     C.  C.  8184,  Acts  1843,  p.  44. 

In  the  French  text,  it  is  "  sur  le  produit  de  la  derniere  recolte  et  sur  les 
fruits  pendans."  (See  also  2376  C.  C.)  What  is  meant  by  the  crop  in  the 
ground  and  les  fruits  pendansf    Certainly  not  the  roots  of  the  cane  which 
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MoCimjH<w  has  not  yet  been  cut,  for  if  that  be  the  case,  the  overseer  who  has  planted  the 
WiLKiiiBoir.  cane  is  sure  of  his  privilege  on  the  crops  for  two  or  three  years  to  come.  For 
we  could,  with  the  same  propriety,  say  that  his  privilege  should  extend  to  the 
second  or  third  year's  crop  from  the  stubble  cane,  as  to  say  that  he  has  a  privi- 
lege upon  the  stubble  of  the  hundred  acres  of  cane  cut  in  November  or  Decem- 
ber of  the  year  of  his  engagement 

The  day  before  the  owner  commenced  to  cut  the  cane,  the  overseer's  privilege 
and  the  privilege  of  the  furnisher  of  supplies  rested  on  the  last  year's  sugar 
and  molasses  in  the  sugar-house,  and  that  unsold  in  the  hands  of  the  merchant, 
and  the  standing  crop  which  he  had  cultivated.  When  he  had  cut  fifty  acres 
of  cane,  and  as  fast  as  he  continued  to  cut,  did  the  privilege  also  extend  to  the 
cane  roots  left  in  the  ground  by  the  operation  ? 

By  this  arrangement,  if  the  overseer  and  furnisher  of  supplies  have  a  privi- 
lege only  upon  two  crops  for  their  security,  it  would  shift  as  fiist  as  the  cane 
should  be  cut  from  one  crop  to  the  next 

The  Legislature,  therefore,  by  the  term  crop  in  the  ground,  did  not  mean  the 
uncultivated  root  of  the  cane  in  the  ground,  the  vine  or  the  fruit  tree  to  which 
nothing  had  been  done.  The  words  were  more  likely  used  in  their  natural 
sense,  and  the  words  crop  in  the  ground  mean  no  more  than  the  *^  fhiits  pen- 
dans.^'  That  is,  the  vine  and  the  root  of  the  cane,  when  it  has  been  cultivated 
or  has  put  forth  its  shoots ;  the  cotton  and  com,  when  the  seed  has  been  com- 
mitted to  the  earth.  Thus  crop  is  defined  by  Webster  to  be  **  That  which  is 
gathered ;  the  com  or  firuits  of  the  earth  collected ;  harvest  The  word  in- 
cludes every  species  of  fruit  gathered  for  man  or  beast"  Also,  **  earn  or  other 
cultivated  plants  while  growing^  a  popular  use  of  the  word." 

Conceding,  therefore,  that  the  solar  oil  and  the  nails  furnished  in  January, 
1855,  were  necessary  supplies,  it  is  shown  that  the  debtor  was  not  through 
grinding  the  cane  of  1854  until  in  Febmary,  1855,  and  that  he  did  not  com- 
mence planting  and  cultivating  the  new  crop  until  the  grinding  was  finished. 

There  was  therefore,  properly  speaking,  no  crop  in  the  ground  belonging  to 
the  debtor  at  the  time  the  necessaries  were  furnished,  except  the  crop  of  1854, 
which  the  debtor  was  then  taking  off.  For  there  were  no  plants  growing,  none 
had  been  cultivated  and  there  were  no  new  fruits  hanging  by  their  roots.  The 
privilege  could  not  extend  to  the  crop  subsequently  planted  and  sold  with  the 
plantation  to  a  third  party. 

For  the  crop  of  1855  was  not,  with  reference  to  the  supplies,  the  present 
crop  contemplated  by  the  Code.     Welsh  v.  Shields^  12  Rob.  527. 

It  is  more  reasonable  to  confine  the  privilege  to  the  crop  cultivated,  standing 
or  being  gathered,  and  taken  off  at  the  time  the  supplies  were  fumished.  The 
tests  then  are,  were  the  supplies  fumished  for  cultivating  or  taking  off  the 
crop  ?    Had  the  planter  commenced  cultivating  the  new  crop  ? 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  tiie  judg- 
ment of  the  lower  court,  so  far  as  the  same  affects  the  rights  of  said  intervener 
Moses  U.  Payne^  be  avoided  and  reversed,  and  that  said  sequestration  be  set 
aside,  and  that  said  nine  hogsheads  of  sugar  sequestered  be  restored  the  said 
Moses  U.  Payne,  who  is  hereby  decreed  to  be  the  owner  of  the  same,  and  that 
said  Payn^  recover  the  costs  of  his  intervention,  the  said  MeOutchon^  ffowell 
&  Co.  paying  the  costs  of  the  appeal 

Spofford,  J.,  dissenting.  I  think  the  Article  8184  of  the  Civil  Code,  as 
amended  by  the  Act  of  March  23d,  1848,  (p.  44)  gives  the  furnisher  of  neces- 
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sary  supplies  to  a  fium  or  plantation,  a  privilege  upon  two  consecutive  crops,     MoCotchoh 
where  the  account  (as  in  this  case)  extends  over  a  portion  of  two  years.  wiutiiraoH. 

The  account  is  conceded  to  be  for  *^  plantation  supplies ;"  it  runs  from  Sep- 
tember 1st,  1804,  to  January  25th,  1855. 

The  sugar  seized  is  of  the  crop  of  1855 ;  that  crop  grew  mainly  from  ratoons 
which  were  in  the  ground  on  the  25th  January,  1855.  It  is  conceded  and  per- 
fectly settled  by  authority,  that  if  there  was  a  privilege  on  the  growing  crop  in 
&vor  of  the  plaintiffs,  at  the  date  of  the  sale  from  Wilkinson  to  the  intervener 
Payne,  then  the  sale  did  not  oust  the  privilege.  The  sole  question,  therefore, 
is,  was  there,  in  July,  1855,  a  privilege  on  Wilkinson^ s  then  growing  crop  for 
the  account  sued  upon  ? 

I  think  it  was  the  intention  of  the  law-giver  that  the  plaintiffs,  as  furnishers 
of  plantation  supplies  to  Wilkinson,  for  the  latter  part  of  1854  and  the  early 
part  of  1855,  should  have  a  privilege  for  the  whole  account,  both  upon  the  crop 
of  1854  and  the  crop  of  1855,  and  that  the  judgment  should  be  affirmed. 

YooBHiBS,  J.,  concurring. 


Christoval  Morel  v.  City  or  New  Orleans. 

An  attomey-at-Uw  to  entitled  to  claim  commlMlona  nponjudgments  obtained  through  his  agency  as 
well  as  upon  moneys  actually  collected  on  executions  and  accounted  for  to  his  clients,  although 
he  be  superseded  by  the  appointment  of  another  attorney. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
G,  Lega/rdeur,  for  plaintiff.     J,  J,  Michel,  for  defendant  and  appel- 
lant 

YooRHiES,  J.  The  plaintiff  claims  the  sum  of  $3666  84,  for  professional 
services  alleged  to  have  been  rendered  by  him  as  attorney  to  the  late  First 
Municipality,  in  bringing  upwards  of  1800  suits  on  bills  placed  in  his  hands  for 
collection,  as  shown  by  exhibits  annexed  to  and  made  part  of  his  petition, 
which  exhibits  occupy  nearly  60  pages  of  the  record. 

Under  an  ordinance  of  the  First  Municipj.lity,  the  right  to  institute  suits  for 
the  recovery  of  its  claims  for  taxes,  fines,  &c.,  was  conferred  exclusively  on  the 
attorney  or  assistant  attorney  employed  by  it,  whose  compensation  for  such 
services  was  fixed  at  five  per  cent  by  the  ordinance  of  the  6th  of  January, 
1845.  It  was  made  the  duty  of  the  attorney  thus  appointed,  on  the  institution 
of  such  suits,  to  submit  to  the  treasury  department  a  statement  showing  the 
title,  amount  and  object  of  each  of  said  suits,  and,  when  finally  determined,  a 
statement  of  the  judgment  in  each  of  them.  The  claim  of  the  plaintiff  arising 
firom  such  a  multiplicity  of  suits,  was  referred  by  the  court  below  to  an  audi- 
tor, who  thereupon  reported  that  the  plaintiff  had  instituted  suits  for  the  re- 
covery of  claims  amounting  to  $102,898  09,  of  which  $36,228  49  had  ripened 
into  judgments ;  that  $14,825  96  had  been  paid  into  court  on  account  thereof^ 
as  appeared  from  the  records ;  and  that  taking  into  consideration  the  receipts 
on  file,  the  testimony  of  the  various  collectors,  showing  that  the  plaintiff  had 
regularly  settled  with  them,  and  the  fact  that  a  portion  of  the  claims  put  in 
suit  by  the  plaintiff  had  been  collected  by  his  successors,  he  concluded  that 
said  plaintiff  was  entitled  to  claim  commission  on  the  whole  amount  of  said 
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MoKBL  claims  in  suit,  less  $246  11  as  his  commission  on  claims  which  he  had  himself 
Niw  OBuim.  collected  and  accounted  for.  The  defendant  haying  opposed  this  report  on  cer- 
tain grounds,  not  necessary  to  he  mentioned,  the  court  ordered  another  to  be 
made,  restricting  the  plaintiff's  commission  to  all  such  claims  as  had  ripened 
into  judgments  previous  to  his  removal,  and  also  on  all  those  which  he  had  col- 
lected on  executions  and  accounted  for  to  the  defendant,  and  to  confine  said 
commission  to  the  claims  set  forth  in  the  exhibits  annexed  to  his  petition.  The 
auditor  accordingly  reported,  awarding  to  the  plaintiff  the  sum  of  $1565  87, 
which  formed  the  basis  of  the  judgment  of  the  court  below,  firom  which  the 
present  appeal  is  taken  by  the  defendant 

It  is  not  pretended  that  the  services  were  not  rendered  as  alleged  by  the 
plaintiff.  The  evidence  shows  that  the  sum  of  $14,825  96,  resulting  firom 
judgments  obtained  through  the  agency  of  the  plaintiff  has  already  been  paid 
into  court  It  is  neither  alleged  nor  shown  that  the  other  judgment  debtors  are 
insolvent  The  plaintiff  having  been  superseded  by  the  appointment  of  another 
attorney,  we  think  it  comes  with  exceedingly  bad  grace  on  the  part  of  the  de- 
fendant to  object,  that  he  is  not  entitled  to  claim  any  commission  on  the  judg- 
ments thus  obtained  by  him,  as  he  has  not  collected  the  same. 
Judgment  afOxmed. 


O.  CuRRiE  Duncan,  President,  &c.  for  the  use  and  benefit  of  Oeobob 
WiNOFiELD  &  Co,  V,  Sun  Mutual  Insurance  Company. 

If,  upon  a  general  surrey  of  the  provlBlona  of  the  policy  and  the  circumstances  under  which  It  was 
procured,  It  appears  that  the  Intention  of  the  company  was  to  Insure  for  the  benefit  of  any  person 
in  interest,  although  not  named,  the  common  interest  of  the  parties  shall  not  be  defeated  for  the 
want  of  technical  or  even  customary  phrases.  If,  on  the  other  hand,  the  most  natural  construction 
of  the  policy  is,  that  the  party  named  as  the  assured  only  sought  to  protect  his  own  interest,  the 
contract  is  not  to  be  extended  so  as  to  cover  the  Interest  of  a  third  person. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Hamiier  &  Hay%  and  Logan  Hunter,  for  plaintiff.     /.  A,  MayHn,  for 
defendants  and  appellants. 

Spofford,  J.  This  suit  is  upon  a  fire  policy  to  recover  a  loss  upon  certain 
packages  of  wine^ 

It  IS  brought  by  George  Currie  Duncan,  in  his  quality  of  President  of  the 
New  Orleans  and  CarroUton  Railroad  Company  and  the  Jefferson  and  Lake 
Pontchartrain  Railroad  Company,  for  the  use  and  benefit  of  George  Wingfield 
&  Co.,  against  the  Sun  Mutual  Insurance  Company. 

It  is  alleged  that  the  wine  belonged  to  Wingfield  A  Co,,  by  whom  it  was  de- 
posited in  the  railroad  company's  depot  at  Tivoli  Circle,  in  New  Orleans,  thence 
transported  for  hire  in  the  plaintiff's  cars  to  their  dep6t  or  wharves  on  the 
Lake  shore,  and  there  burnt  and  lost 

The  defendants  contend  that  they  insured  nobody  against  loss  but  the  rail- 
road company ;  that  there  is  no  privity  of  contract  between  them  and  Wing- 
field d  Co.,  for  which  reason  that  firm  has  no  right  of  action ;  and  that  the 
railroad  company  has  no  right  of  action,  because  it  has  lost  nothing. 
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By  the  terms  of  the  policy,  the  defendants  covenanted  to  "insure  George  dotcah 
Currie  Duncan^  President  of  the  New  Orleans  and  CarroUton  Railroad  Com-  0ini  las.  Co. 
pany,  and  for  the  Jefferson  and  Lake  Pontchartrain  Railroad  Company  against 
1088  and  damage  hyflre  on  merchandize,  being  such  as  may  be  placed  in  the 
dep6ts  hereinafter  named,  for  conveyance  to  and  from  the  city  to  Lake  Pont- 
chartrain, to  wit :  on  merchandize  contained  in  the  dep6t  at  Tivoli  Circle,  to 
the  amount  of  $3000 ;  on  merchandize  contained  in  the  dep^t  at  the  Lake  end 
of  the  Jefferson  and  Lake  Pontchartrain  Railroad,  to  the  amount  of  $5000. 
The  risk  in  the  cars  is  also  to  be  covered  by  this  insurance  to  the  extent  of  the 
amount  of  this  policy,  to  wit :  $8000,  for  one  year ;  and  the  said  company  do 
hereby  promise  and  agree  to  make  good  unto  the  said  insured,  their  executors, 
administrators  and  assigns,  all  such  loss  or  damage,  not  exceeding  in  amount 
the  sum  hereby  insured,  as  shall  happen  by  fire  to  the  property,  as  above 
specified,  during  one  year,  kc,  the  said  loss  or  damage  to  be  estimated  accord- 
ing to  the  true  and  actual  value  of  the  said  property  at  the  time  it  shall  happen, 
&C.,  Ac." 

The  usual  condition  is  annexed  to  the  policy,  that  "  goods  held  in  trust  or 
on  commission  are  to  be  declared  or  insured  as  such,  otherwise  this  policy  will 
not  cover  such  property." 

No  such  words  as  "  for  whom  it  may  concern,"  or  "  in  trust  for,"  are  em- 
ployed in  the  policy.  It  is  true  that  there  is  nothing  sacramental  or  indispen- 
sable in  these  ordinary  phrases.  K  upon  a  general  survey  of  the  provisions  of 
the  policy  and  the  circumstances  under  which  it  was  procmred,  it  appears  that 
the  intention  of  the  company  was  to  insure  for  the  benefit  of  any  person  in  in- 
terest, although  not  named,  the  common  interest  of  the  parties  shall  not  be 
defeated  for  the  want  of  technical  or  even  customary  phrases.  I^  on  the  other 
hand,  the  most  natural  construction  of  the  policy  is,  that  the  party  named  as 
assured  only  sought  to  protect  his  own  interest,  the  contract  is  not  to  be  ex- 
tended so  as  to  cover  the  interest  of  a  third  person.  Thus,  it  is  held  that  & 
commission  merchant  who  is  insured  against  loss  by  fire  upon  "goods,  as  well 
the  property  of  the  insured  as  held  by  him  on  commission,"  in  a  certain  store, 
may  recover  in  his  own  name  the  value  not  only  of  his  own  goods  destroyed 
by  fire  but  of  those  of  his  constituents  in  the  same  store.  DeForesit  v.  Fulton 
Fire  Insurance  Company,  1  Hall,  100. 

But  the  general  rule  is  thus  stated  l^  Mr.  Phillips  :  "  Insurance  made  by  a 
person  in  his  own  name  only,  without  any  indication  in  the  policy  that  any 
other  is  interested,  can  be  applied  only  to  his  own  proper  interest  in  the  sub- 
ject, or  his  interest  as  trustee."     1  Phillips,  Ins.,  §  380. 

In  the  present  case  the  defendants  only  insured  the  railroad  company  against 
loss  or  damage  by  fire  upon  merchandize  in  certain  of  its  dep6ts,  or  on  the 
transit  between  them.  It  is  true  the  policy  does  not  imply  that  the  mer- 
chandize must  necessarily  belong  to  the  company.  But  no  matter  to  whom  it 
might  belong,  there  is  nothing  in  the  policy  or  in  the  evidence  to  indicate  that 
the  defendants  intended  to  do  anything  more  than  indemnify  the  railroad  com- 
pany against  the  loss  or  damage  the  company  might  sustain  fi^m  the  destruc- 
tion or  deterioration  of  such  merchandize  by  fire.  There  is  nothing  in  the 
circumstance  of  a  railroad  company  taking  out  such  a  policy  to  lead  the  under- 
writers to  suppose  that  the  company  sought  anything  beyond  its  own  protec- 
tion. There  is  no  allegation  or  proof  of  a  usage  of  railroad  companies  to  insure 
for  the  benefit  of  their  customers,  nor  of  a  contract  with  Wingfield  db  Co.,  or 
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PuvoAv  instructions  from  them  to  insure,  nor  of  a  payment  of  this  loss  by  the  plaintiff 
Sim  las.  Go.  to  Winqfield  &  Co.y  nor  even  of  a  liability  to  pay  it,  or  an  undertaking  on  its 
part  to  warrant  against  all  losses  by  fire. 

On  the  other  hand,  that  the  company  might  have  an  insurable  interest  in 
goods  ini3*usted  to  it  by  bailors  for  transportation  is  clear.  The  doctrine  upon 
this  subject  is  well  stated  by  Mr.  Angell  in  his  treatise  on  Fire  and  Life  In- 
surance, §77:  "An  inland  carrier  will,  in  general,  have  an  insurable  interest 
and  a  right  to  provide  an  indemnity  against  such  accidents  to  the  property 
placed  in  his  hands,  as  will  render  him  liable  under  his  contract  Thus,  it 
it  was  held  that  common  carriers  along  the  line  of  a  canal  had  an  insurable  in- 
terest to  the  full  value  of  all  the  goods  placed  in  their  hands  which  they  might 
protect  under  the  general  words  of  insurance  ordinarily  employed."  But  in  the 
following  section  of  the  same  treatise  it  is  shown  that  the  practice  is  to  allege 
that  the  goods  intrusted  to  him  as  a  common  carrier  were  consumed  by  fire, 
and  that  the  assured  thereby  became  liable  to  pay  to  the  respective  owners  a 
sum  equal  to  that  named  in  the  policy. 

It  was  remarked  by  Mr.  C.  J.  Jones  in  the  case  of  DeForeet  v.  Fulton  Fire 
Insurance  Company,  already  cited  from  Hall's  Reports,  that  "a  carrier  may  in- 
sure the  goods  he  contracts  to  carry  ;  yet  he  has  neither  the  legal  title  nor  the 
beneficial  interest  in  them ;  but  he  is  responsible  for  their  loss.  His  insurance 
is  upon  the  goods ;  yet  his  indemnity  is  against  the  consequences  of  his  itn- 
plied  guaranty  for  their  safe  carriage,  and  not  against  the  loss  or  deterioration 
of  the  property  by  the  perils  insured  against." 

As  the  interest  of  Wingfield  &  Co.  in  the  wine  was  not  covered  by  the  policy 
in  this  case,  even  by  implication,  it  follows  that  the  railroad  company  is  the 
real  plaintifiP.  This  was  also  asserted  by  counsel  representing  that  side,  on  the 
oral  argument  And  as  the  company  did  not  own  the  wine,  it  should  show 
some  loss  or  liability  of  its  own  on  account  of  fire  to  authorize  a  recovery ;  for 
the  insurance  only  promised  to  indemnify  the  company  for  its  own  loss  or 
damage  by  fire. 

The  testimony  is  that  a  burning  steamboat  came  suddenly  against  the  wharf 
where  the  goods  were  deposited  and  set  them  on  fire,  and  that  it  was  impos- 
sible to  save  them.  So  far  as  the  evidence  goes  in  this  case  this  would  seem  to 
have  been  an  accidental  calamity  beyond  the  control  of  the  company  or  its 
servants.  And  the  Article  2725  of  our  Civil  Code  declares  that  "  carriers  and 
watermen  may  be  liable  for  the  loss  or  damage  of  the  things  intrusted  to  their 
care,  unless  they  can  prove  that  such  loss  or  damage  has  been  occasioned  by 
accidental  or  uncontrollable  events." 

As  there  is  neither  allegation  nor  proof  that  the  railroad  company,  which 
alone  was  insured,  has  sustained  any  loss  or  incurred  any  liability  to  Wingfield 
&  Co.  or  any  other  person,  by  reason  of  the  destruction  of  the  wine  which  be- 
longed to  Wingfisld  A  Co.  there  should  be  a  judgment  of  non-suit 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  there  be  judgment  against  the  plaintiff  as  in 
case  of  non-suit,  he  paying  costs  in  both  courts. 
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Joseph  Bernard  v.  W.  S.  Scott — T.  J.  Scott,  iDtervenor.  '^  ^^ 

Where  a  deed  was  executed  In  the  State  of  MiBBlsslppI  in  the  form  adopted  In  a  common  law  State 
to  create  a  mortgage  there,  and  real  estate  situated  in  Louisiana  was  embraced  In  the  deed,  Siald: 
That  the  Instrument  must  be  considered  as  having  but  a  single  aspect,  and  it  was  not  reasonable 
to  suppose  that  the  parties  contemplated  a  mortage  as  to  the  property  situated  in  Mississippi, 
and  a  sale  as  to  the  property  in- Louisiana. 

From  the  fact  that  the^arties  to  the  deed  were  both  residents  In  States  where  the  common  law  pre- 
TaQs,  and  that  the  instrument  was  executed  in  a  common  law  State  in  the  form  of  a  mortgage, 
part  of  the  property  to  be  affected  by  the  instrument  being  situated  In  that  State,  It  mutt  be  con- 
sidered that  it  was  the  intention  of  the  parties  to  create  a  mortgage  to  secure  the  payment  of  a 
sum  of  money. 

When  the  purchaser  of  property  was  fully  informed  of  the  title  of  his  vendor,  and  that  he  claimed 
under  a  deed  executed  in  another  State  and  embracing  property  situated  there  as  well  as  in  this 
State,  he  was  bound  to  enquire  what  effect  the  law  would  give  to  such  a  deed. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  EoberUon,  J. 
J.  W.  Seymour,  for  plaintiflf.    F.  K  Brwnot  and  Cla/rke  &  Bayne,  for 
defendants  and  appellants. 

Merrick,  G.  J.  This  is  an  action  of  partition.  The  plaintiff  claims  title  to 
one-fourth  of  a  tract  of  land  situated  in  the  parish  of  East  Baton  Rouge,  hj 
mesne  conveyance  from  Thomas  J,  Scott,  who  was  the  ownet  of  one-fourth  in 
common  with  his  three  brothers,  William  S.  Scott,  John  Scott  and  Samuel 
Seott.  Thomas  J.  Scott  has  intervened  in  the  suit,  denying  plaintiff  *s  title  and 
praying  that  his  demand  be  rejected.  Th^  defendants  answer  by  a  general 
denial.     The  court  having  maintained  the  plaintiff's  title,  they  have  appealed. 

The  only  question  raised  in  the  case  is  one  of  construction  of  a  deed  from 
Thomas  J,  Scott  to  one  Ruderstein.  The  plaintiff  contends  that  it  is  a  sale 
under  a  condition  which  has  become  absolute — the  defendant  that  it  is  a  mort- 
gage. 

The  instrument  itself  is  executed  by  Scott  alone,  and  acknowledged  before  a 
Justice  of  the  Peace  of  Warren  county  and  State  of  Mississippi  It  purports 
to  be  executed  on  the  22d  day  of  May,  1841,  between  Thomas  J.  Scott,  of  the 
city  of  Vicksburg,  Mississippi,  on  the  one  part,  and  John  G,  Ruderstein,  of  the 
city  of  Cincinnati,  of  the  State  of  Ohio,  of  the  other  part 

The  consideration  specified  is  the  nominal  sum  of  $6000.  The  property  con- 
veyed consisted  of  certain  property  in  and  adjoining  Vicksburg,  and  property 
in  Louisiana.  The  instrument  commencing  at  the  habendum,  is  as  follows : 
^^  To  have  and  to  hold  the  aforesaid  tract  and  lots  of  land  unto  him,  the  said 
John  G.  Ruderstein  and  his  heirs,  executors  and  assigns  forever,  and  the  said 
Thomas  J.  Scott  warrants  and  defends  the  title  of  the  aforesaid  lots  or  parcels 
of  land  with  all  appurtenances,  against  the  claims  of  all  persons  whatsoever. 
But  with  this  reserve,  that  the  said  John  G.  Ruderstein  holds  two  bills  of  ex- 
change, one  for  $3162  79,  drawn  by  said  Ruderstein  in  favor  of  J.  0.  Bull, 
dated  March  12th,  1840,  and  payable  90  days  after  date,  the  other  for  $8000, 
same  date  and  payable  60  days  after  date,  drawn  by  same  in  favor  of  same, 
both  of  which  bills  are  indorsed  by  said  Bull,  and  accepted  by  said  Thomus 
J.  Scott,  Now,  if  the  said  Thomas  J.  Scott  shall  well  and  truly  pay  or  cause 
to  be  paid  to  the  said  Ruderstein  the  amount  of  said  two  bills  of  exchange,  then 
62 
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Bbhaso       the  above  conveyance  to  be  null  and  void,  otherwise  to  remain  in  full  force 
ScoiT.         and  virtue." 

This  instrument  must  be  considered  as  having  but  a  single  aspect  It  was 
intended  either  as  a  conditional  sale  or  as  a  common  law  mortgage  to  secure 
the  payment  of  Thomas  J,  Scott's  acceptances.  For  it  is  not  reasonable  to  sup- 
pose that  the  parties  contemplated  a  mortgage  as  to  the  property  situated  in 
Mississippi,  and  a  sale  as  to  the  property  in  Louisiana ;  that  the  debt  should 
be  wholly  or  partially  paid  by  the  foreclosure  of  the  mortgage  and  the  sale  of 
the  property  in  Mississippi,  and  that  there  should  also  be  a  forfeiture  of  the 
property  in  Louisiana  by  the  non-payment  of  the  whole  prigp.  As  the  parties 
to  the  instrument  were  both  resident  in  States  where  the  common  law  pre- 
vails, as  the  instrument  was  executed  in  a  common  law  State  and  in  the  form 
adopted  to  create  a  mortgage  there,  and  as  a  part  of  the  property  subject  to 
the  action  of  the  instrument  was  situated  in  the  State  of  Mississippi,  there  can 
be  no  question  that  the  original  parties  to  the  act,  the  grantor  and  grantee,  in- 
tended to  create  a  mortgage  to  secure  the  payment  of  a  sum  of  money.  2 
Blackstone  Com,  158,  159  ;  BurrilVs  Law  Die.  Equity  of  Redemption ;  4  Kent 
CouL,  159.  As  between  themselves,  therefore,  there  is  no  doubt  what  effect 
ought  to  be  given  to  the  instrument. 

But  was  RvdersteiiCs  vendee,  Shahr^  a  resident  of  Louisiana,  bound  to  know 
the  law  of  Mississippi  and  what  construction  ought  to  be  put  upon  the  instru- 
ment as  between  the  parties  ?  The  power  of  attorney  under  which  Cook  acted 
for  Ruderstein  expressly  refers  to  his  title  from  Thomas  J.  Scott,  and  empowers 
the  attorney  in  fiict  to  sell  all  his  right,  title  and  interest  in  and  to  the  pro- 
perty in  controversy,  "  the  same  conveyed  to  him  by  Thomas  J.  Scott,  by  deed 

dated  Vicksburg,  on of 1841,  the  particular  description  of  which 

will  appear  by  reference  to  said  deed,  on  record  in  the  office  of  the  Parish  Judge 
of  said  parish,"  East  Baton  Rouge. 

The  purchaser  was,  therefore,  fully  informed  of  the  title  under  which  Ruder- 
stein held,  and  as  it  covered  property  both  in  the  States  of  Mississippi  and 
Louisiana,  he  was  bound  to  inquire  what  effect  the  law  would  give  to  the  same. 
Similar  instruments  have  been  held  to  be  mortgages  of  property  situated  in  a 
conunon  law  State  and  afterwards  removed  here.  See  Smoot  v.  Russell,  1  N. 
S.  522.  In  the  case  of  Hay  den  y.  Ntttt,  4  An.  71,  the  court  recognized  an  in- 
strument similar  in  form,  executed  in  the  State  of  Mississippi,  and  operating  on 
the  undivided  interest  of  the  grantor  in  a  tract  of  land  situated  in  Louisiana  as 
a  mortgage.  We  think  the  instrument  relied  on  as  the  basis  of  the  plaintiff  *s 
title  can  have  no  greater  effect 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
against  the  demand  of  the  plaintiff  and  in  favor  of  the  defendants,  and  that  the 
plaintiff  pay  the  costs  of  both  courts. 

Cole,  J.,  concurring.  The  question  in  this  case  is  whether  this  act  is  a  sale 
or  mortgage,  and  in  order  to  determine  this  another  question  must  be  solved, 
and  that  is,  whether  its  character  is  to  be  determined  by  the  laws  of  Louisiana 
or  Mississippi. 

Art  10  C.  C.  enunciates  the  principle,  that  **the  effect  of  Acts  passed  in  one 
country  to  have  effect  in  another  country  is  regulated  by  the  laws  of  the  ooimtry 
where  they  are  to  have  effect" 
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This  Article  does  not  speak  of  the  interpretation  of  Acts  as  to  their  character,       Bibrabd 
form  and  nature,  but  as  to  their  effect  Boon, 

Its  phraseology  shows  that  the  meaning  of  this  Article  is,  that  the  Act  pass- 
ed in  the  foreign  country  is  taken  as  a  perfect  manifestation  of  the  will  of  the 
contracting  parties,  which  must  be  executed  in  accordance  with  the  laws  of 
Louisiana;  that  is,  if  there  is  anything  in  the  Act  repugnant  to  our  laws  it  will 
be  void,  but  so  far  as  it  is  in  harmony  with  them  it  will  be  carried  into  effect 
The  preceding  part  of  Article  10  ordains,  that  the  form  and  effects  of  Acts  are 
to  be  determined  by  the  laws  of  the  country  where  they  are  passed;  then  fol- 
lows the  part  of  the  Article  now  under  consideration:  "the  effect  of  Acts 
passed  in  one  country  to  have  effect  in  another  country  is  regulated  by  the  laws 
of  the  country  where  they  are  to  have  effect" 

The  word  "Form"  is  omitted  in  this  part  of  the  Article,  and  the  law-giver 
speaks  of  an  "  Act  passed,"  that  is,  of  a  contract  good  between  the  parties,  and 
perfect  according  to  the  laws  of  the  country  where  it  is  made." 

The  law-giver  means  that  taking  this  Act,  which  is  good  between  the  parties 
in  a  foreign  State  and  framed  according  to  those  laws,  so  as  to  give  effect  to 
such  an  Act  in  that  State,  yet  the  power  of  executing  it  in  Louisiana  will  de- 
pend on  the  conformity  of  its  intended  effect  with  the  provisions  of  our  law ; 
the  concluding  part  of  Article  10  justifies  our  interpretation,  for'it  says :  that 
the  exception,  that  the  effect  of  Acts  passed  in  a  foreign  country  is 'regulated 
by  the  laws  of  the  country  where  they  are  to  have  effect,  does  not  hold  when  a 
citizen  of  another  State  of  the  Union  or  a  citizen  or  subject  of  a  foreign  state  or 
country  disposes  by  will  or  testament,  or  by  any  other  act,  causa  m&rtiSy  made 
out  of  this  State,  of  his  movable  property  situated  in  this  State,  if  at  the 
time  of  making  said  will  or  testament,  or  any  other  other  act  cama  mortis,  and 
at  the  time  of  his  death  he  resides  and  is  domiciliated  out  of  this  State. 

The  latter  part  of  this  Article  shows  that  the  word  "  effect"  has  no  reference 
to  the  form  or  character  of  the  Act,  but  only  to  the  result  and  consequence  of 
the  Act 

Article  483  C.  C.  confirms  this  interpretation  of  Article  10  :  "Absolute 
ownership  gives  the  right  to  enjoy  and  to  dispose  of  one's  property  in  the  most 
unlimited  manner,  provided  it  is  not  used  in  a  way  prohibited  hy  laws  or  or- 
dinanees :  persons  who  reside  out  of  the  State  cannot  dispose  of  the  property 
they  possess  here  in  a  manner  different  from  that  prescribed  by  its  laws. 

The  signification  of  the  words  "  in  a  manner  different"  &c.  is,  that  the  foreign 
Act  cannot  transfer  property  in  Louisiana  to  other  persons  than  to  those  who 
are  entitled  to  it  by  the  laws  of  this  State. 

The  principle  of  comity  and  convenience  requires  that  a  contract  made  ac^ 
cording-  to  the  laws  of  a  foreign  state  should  be  carried  into  effect,  if  it  does 
not  clash  with  the  positive  legislation  of  our  State,  and  it  would  be  unjust  to 
interpret  contracts  different  from  the  intention  of  the  contracting  parties  ;  and 
this  would  be  the  case  if  what  would  be  a  mortgage  by  the  laws  of  the  State 
where  it  is  passed  should  be  by  the  laws  of  our  State  an  obligation,  to  take  ef- 
fect immediately,  but  with  a  resolutory  condition,  (2016  C.  C.)  and  on  that 
account  be  considered  by  our  courts  a  present  sale  with  a  resolutory  condition. 

The  way  to  arrive  then  at  a  just  conclusion  in  this  case  is  to  inquire  whether 
the  act  from  Scott  to  Ruderstein  is  a  mortgage  or  sale  by  the  laws  of  Missis- 
sippi where  it  was  passed. 
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B01IABD  By  the  oommon  law  which  prevails  it  that  State  this  act  is  a  mortgage,  and 

^^,  as  there  is  no  sacramental  form  of  mortgage  in  Louisiana,  and  this  act  does  not 
violate  any  of  the  provisions  of  our  laws,  effect  ought  then  to  he  given  to  the 
intention  of  the  parties  and  it  ought  to  he  considered  a  mortgage,  although,  hy 
the  provisions  of  our  Code,  it  might  he  viewed  as  a  sale  with  a  resolutory  con- 
dition. 

No  injustice  is  done  to  any  party,  because  the  act  of  Scott  to  Eu<Urstein  was 
on  record  in  the  parish  where  the  land  was  located,  and  parties  had  it  in  their 
power  to  examine  the  effect  of  this  act 

For  these  and  the  reasons  adduced  by  Chief  Justice  Merrick  I  concur  in  his 
opinion. 

Spofford,  J.,  dissenting.     *^  The  effect  of  Acts  passed  in  one  country  to  have 
»  effect  in  another  country,  is  regulated  by  the  laws  of  the  country  where  they 

are  to  have  effect"    C.  C.  10. 

No  independent  State  permits  its  land  titles  to  be  governed  by  a  foreign  sys** 
tem  of  laws.  Lands  can  only  be  transmitted,  conveyed  and  hypothecated  ac- 
cording to  the  lex  loci  rei  sitae.  Any  Act  or  instrument  purporting  to  affect  in 
any  way  lands  situated  in  this  State  is  to  be  interpreted  by  our  law  exclusively, 
even  though  the  Act  was  passed  in  tk  foreign  State  it  cannot  be  construed  by 
the  foreign  law. 

I  believe  this  to  be  the  just  and  sound  rule,  and  that  it  has  been  generally 
adopted  in  civilized  States  as  being  essential  to  maintain  the  sovereignty  of 
each  within  its  own  territorial  limits  and  the  purity  of  land  titles.  If  a  deed 
touching  lands  in  Louisiana  were  made  in  China,  that  deed  must  be  construed 
by  the  law  of  Louisiana  alone,  and  the  law  of  China  would  be  nothing  to  the 
purpose.  It  is  the  same  with  a  deed  made  in  Mississippi  concerning  lands 
here.  In  this  matter,  Louisiana  and  Mississippi  are  independent  sovereignties^ 
foreign  to  each  other. 

To  one  who  had  never  read  the  system  of  law  whidi  prevails  in  Mississippi 
but  who  was  versed  in  the  law  of  Louisiana,  the  instrument  in  question  would 
present  no  difficulty.  It  is  an  obligation  to  take  effect  immediately,  but  cou- 
pled with  an  express  resolutory  condition ;  C.  C.  2016.  It  is  a  present  sale  of 
the  land,  defeasible,  however,  by  the  vendor  when  he  shall  fulfil  a  certain  duty. 
Until  that  condition  is  fulfilled  the  vendee  is  clothed  with  the  title — ^he  is  master 
of  the  thing ;  as  such  he  can  maintain  a  petitory  action,  or  an  action  of  parti- 
tion.    The  deed  was  recorded  in  the  proper  office. 

It  is  only  by  looking  at  it  through  the  law  of  Mississippi  that  this  instrument 
assumes  another  hue ;  but  that  medium  can  serve  only  to  distort  and  mislead, 
for  our  lands  are  not  to  pass  according  to  the  forms  and  theories  of  Mississippi 
law. 

So  far  as  my  researches  have  gone  this  is  the  first  case  in  which  the  legal 
character  of  a  ocmveyance  of  Louisiana  lands  has  been  fixed  by  a  foreign 
law. 

Hay  den  v.  Nutt^  4  An.  71,  was  decided  by  the  rules  of  our  Code,  on  the 
ground  that  the  contract  "was  in  its  terms  an  accessory  contract  intended  for 
the  assurance  of  the  pjiyment  of  a  principal  contract"  The  court  said  the  in- 
strument fell  within  the  definition  of  a  conventional  mortgage  given  in  our 
Code,  because  on  its  face  and  before  purporting  to  convey  anything,  the  Act 
proclaimed  that  it  was  made  for  the  "  consideration  of  securing  to  David  Dawson 
the  payment  of  four  notes,  &c." 
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Smoot  y.  Euuelly  1  N.  S.  523,  related  to  slater  who  were  in  Alabama  at  the       bbbbabd 
time  the  contract  relative  to  them  was  made  there.     It  has  no  bearing  upon         Scon. 
the  present  case.     The  court  expressly  declined  deciding  whether  the  contract 
was  a  sale  or  a  mortgage,  although  it  quoted  an  expression  in  the  beginning  of 
the  Act,  declaring  that  it  was  made  ^*  for  the  better  security  of  the  plaintifEs, 
and  to  indemnify  them  against  all  loss,  or  against  the  payment^'  of  a  certain 
note,  k^ 

Here  the  deed  was  executed  and  the  land  has  passed  into  the  hands  of  a 
third  person  upon  the  faith  of  the  recorded  deed,  this  deed  is,  upon  its  face, 
translative  of  property,  and  not  a  mere  security ;  it  has  a  dissolving  condition 
reserved  to  the  vendor ;  he  is  an  intervener  in  this  cause,  and  does  not  pretend, 
even  in  his  pleadings,  that  the  condition  has  happened,  that  he  has  done  what 
he  reserved  to  himself  the  liberty  to  do  in  order  to  defeat  his  most  formal  con- 
veyance. There  is  no  equity  in  his  favor,  and  I  think  the  law  sustains  the 
judgment  appealed  from. 

Mr.  Justice  Yooshiss  concurs  in  this  opinion. 


0.  A.  BARRiiatE  &  Brother  v.  D.  McBean. 

The  acddenUl  omlaaloD  in  the  petition  of  the  name  ef  one  of  the  plalntiflii,  where  they  are  a  firm, 
will  not  vitiate  an  attachment  where  the  affldarit  was  made  by  one  of  the  firm  on  behalf  of  the 
firm,  and  the  bond  was  given  by  the  firm  as  prinolpals. 

In  such  a  case  no  new  bond  and  affldayit  are  required. 

The  property  of  a  partnership  having  a  domlcll  oat  of  the  State  ean  be  attached  here  in  a  suit  against 
one  of  the  partners. 

APPEAL  from  the  Sixth  District  Court  of  New.Orleans,  Cotton,  J. 
H.  A,  Morse  and  Chilton  &  Harrison ,  for  plaintiffs.     Smiley  <St  Perrim 
and  AT.  M.  Cohen,  for  defendant  and  appellant 

Spoffobd,  J.  This  suit  was  commenced  by  attachment  A  quantity  of  lum- 
ber was  seized,  and  also  rights  and  credits  in  the  hands  of  StocJcer,  who  was. 
made  a  garnishee. 

Stoeker,  as  agent  of  MeBean,  bonded  the  lumber  immediately.  The  condi- 
tion of  the  bond  was  that,  whereas  the  attachment  had  been  released  upon  the 
appearance  of  the  defendant  in  the  suit,  the  said  defendant  should  satisfy  what- 
ever judgment  might  be  rendered  against  him  in  the  cause. 

From  a  final  judgment  rendered  against  him  in  conformity  to  the  prayer  ef 
the  petition  this  defendant  has  appealed. 

There  was  a  judgment  against  the  garnishee  for  a  part  of  the  sum  claimed. 
He  has  taken  no  appeal. 

There  are  no  interveners  in  the  cause. 

The  appellant  urges  that  in  the  original  petition  Francois  G.  Barriire,  one 
of  the  firm  of  C  A,  Barri^re  S  Brother,  did  not  appear,  and  that,  therefore, 
the  attachment  was  a  nullity  which  could  not  be  cured  by  the  subsequent  ap- 
pearance and  joinder  of  F.  G.  Barrihre  in  a  supplemental  petition.  The  case 
oi  Purdee  v.  Coehe,  18  L.  660,  is  cited  in  support  of  this  view. 

The  case  is  not  in  point  Here  the  affidavit  was  made  by  one  of  the  firm  on 
behalf  of  the  firm,  and  the  bond  was  given  by  the  firm  as  principals.  The  de- 
fendant's rights  were  thereby  fully  protected.     No  new  bond  and  affidavit 
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were  given  or  required.  The  accidental  omission  of  the  name  of  one  of  the  firm 
MoBsAii.  in  the  petition  might  well  have  heen  supplied  hy  an  amendment,  it  appearing 
that  the  suit  was  brought  in  the  interest  of  the  firm. 

On  the  oral  argument  it  was  suggested  that  the  cause  was  not  at  issue  when 
it  was  fixed  for  trial  There  is  nothing  of  record  to  show  this ;  moreover,  if 
there  was,  the  defendant  should  have  objected  to  going  to  trial  at  the  time  the 
cause  was  called  for  trial 

The  appellant  mainly  relies  for  the  reversal  of  the  judgment  upon  an  allega- 
tion that  he  was  only  interested  as  a  partner  in  the  property  seized,  and  that 
the  property  of  a  Mississippi  partnership  cannot  be  attached  in  this  State  in  a 
suit  against  one  of  the  partners. 

The  contrary  doctrine  seems  to  have  been  held  in  Fraser  &  Co.  v.  Thorpe^ 
9  An.  518.     See  also  Story  on  Partnership,  §  261  et  seg. 

Something  belonging  to  the  defendant  was  seized.  He  admits  that  as  a  part- 
ner he  had  a  right  of  property  in  the  lumber.  He  was,  therefore,  brought  into 
court.  He  bonded  the  property  in  his  own  name.  He  thereby  contracted  the 
obligation  of  defending  the  suit  and  responding  to  a  personal  judgment  against 
him.     Kendall  Y.  Braton^  7  An.  668.     The  plaintiff  ^s  claim  was  fully  proved. 

We  see  no  error  in  the  judgment  to  the  prejudice  of  the  appellant 

Judgment  affirmed. 


Paulin  Martin,  Syndic,  v.  Abraham  Drumh. 

In  cases  where  a  sale  or  transfer  of  property  is  attacked,  upon  the  grounds  of  alleged  tiraad  and 
simulation,  the  defendant  is  not  bound  to  produce  proof  of  his  good  faith  and  the  reality  of  the 
sale,  when  the  property  did  not  remain  in  the  possession  of  his  vendor.  The  ontu  of  proving  it  is 
on  the  part  of  platntUT,  who  alleges  the  fraud. 

The  presumption  esUblished  by  the  Act  of  1817,  refinacted  In  1855,  (Revised  Statutes,  p.  257,  §  88,) 
applies  to  cases  alone  in  which  proceedings  are  instituted  against  the  insolvent  to  deprive  him  of 
the  benefit  of  the  insolvent  laws,  on  the  ground  of  his  having  given  an  adjust  preference  to  one 
or  more  of  his  creditors  over  others. 

APPEAL  from  the  District  Court  of  St.  Tammany,  Merrick^  J. 
/.  L.  TisBotj  for  plaintiff  and  appellant 

VooRHiES,  J.  This  is  an  action  instituted  by  the  syndic  of  the  creditors  of 
Theobald  Koenig  to  avoid  and  set  aside  a  sale  of  certain  lots  and  improvements 
in  the  town  of  Covington  from  the  insolvent  to  the  defendant,  made  within 
three  months  of  the  surrender,  on  the  ground  of  fraud  and  simulation. 

The  only  question  presented  in  the  case  is  whether  the  onus  was  on  the 
plaintiff  to  prove  the  alleged  fraud  or  simulation,  or  on  the  defendant  that  the 
sale  was  real  and  bona  fide. 

William  B.  Horner^  the  only  witness  in  the  case,  testifies  that  the  vendor 
and  vendee  had  been  living  together  on  the  property  conveyed  in  1854,  that  is, 
Mr.  Drumm  constantly  and  Mr.  Koenig  often  during  the  course  of  the  year, 
sometimes  alone  and  sometimes  with  his  wife.  No  change  in  the  possession, 
it  appeared  to  him,  had  taken  place  since  the  transfer  in  1854.  Moreover,  it 
appears  from  the  recital  in  the  deed  of  sale,  executed  on  the  13th  of  January, 
1854,  and  an  extract  from  the  proceedings  in  the  case  of  Theobald  Koenig  v. 
ffi$  CreditorSy  that  the  insolvent  was  a  resident  of  the  city  of  New  Orleans. 
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The  deed  of  sale  shows  that  the  price  stipulated  was  the  sum  of  $500,  pay- 
able, in  the  defendant's  note  to  the  order  of  the  insolvent,  two  years  after  date,  Dbu'mm. 
with  eight  per  cent  per  annum  interest  thereon  from  said  date  until  paid.  The 
note  thus  given  does  not  appear  to  have  been  included  among  the  property  and 
effects  surrendered  by  the  insolvent  to  his  creditors.  Neither  is  it  alleged  or 
shown  that  the  price  thus  stipulated  was  inadequate  to  the  value  of  the  pro- 
perty conveyed 

On  the  trial  below,  on  the  5th  of  June,  1855,  the  note  thus  given  was,  ac- 
cording to  its  term  of  payment,  evidently  still  outstanding  and  negotiable. 
The  fact  of  its  non-payment  could  not,  therefore,  have  the  least  effect  upon  the 
defendant's  right  If  it  was  the  property  of  the  insolvent  at  the  time  of  his 
surrender,  and  was  fraudulently  concealed  from  his  creditors,  it  was  for  the 
latter  to  resort  to  the  remedy  given  to  them  under  the  statute,  or  the  syndic  to 
take  legal  steps  for  its  recovery.  Revised  Statutes,  p:  255,  §  22  et  seq.  Du- 
plems  V.  Boutti,  11  L.  R.  846. 

It  appears  to  us  clear,  from  the  evidence,  that  the  defendant  was  not  bound 
to  produce  proof  of  his  good  faith  and  the  reality  of  the  sale,  as  the  property 
did  not  remain  in  the  possession  of  his  vendor,  hence  the  Articles  2456  and 
1915  of  the  Civil  Code,  relied  upon  by  the  appellants,  must  be  considered  in- 
applicable. Neither  can  the  presumption  of  fraud,  established  under  Articles 
8323  and  1979  of  the  Civil  Code,  be  considered  applicable,  inasmuch  as  it  is 
neither  alleged  nor  shown  that  the  defendant  was  a  creditor  of  the  insolvent 
The  presumption  established  by  the  ^c*  ^f  1^17,  reenacted  in  1855,  (Revised 
Statutes,  p.  257,  §  28,)  applies  evidently  only  to  cases  in  which  proceedings  are 
instituted  against  the  insolvent,  to  deprive  him  of  the  benefit  of  the  insolvent 
laws,  on  the  ground  of  his  having  given  an  unjust  preference  to  one  or  more  of 
his  creditors  over  the  others.  As  we  have  seen,  the  defendant  does  not  fall 
within  this  category. 
Judgment  affirmed. 

Buchanan,  J.,  dissenting.  In  January,  1854,  Theobald  Koenig  sold  to  his 
fiither-in-law,  the  defendant,  a  house  in  Covington,  parish  of  St  Tammany,  for 
the  ostensible  price  of  five  hundred  dollars,  in  a  note  of  the  vendee  to  the  order 
of  the  vendor,  payable  two  years  after  date. 

In  March,  1854,  two  months  after  this  sale,  Koenig  sued  his  creditors,  in  the 
Third  District  Court  of  New  Orleans,  for  a  respite,  which  being  refused  him, 
his  proceedings  were  converted  into  a  surrender,  and  the  plaintiff  was  appointed 
syndic.  He  brought  this  action  in  August,  1854,  within  one  year  after  the 
sale,  to  annul  the  same,  as  made  in  firaud  of  Koenig*s  creditors. 

This  action  is  based  upon  the  Articles  1966,  1984  and  1989  of  the  Civil  Code, 
and  upon  the  10th  section  of  the  Act  of  1840,  (Bullard  k  Curry,  474,)  rcdnacted 
in  1855,  page  435,  section  21. 

By  those  statutes  there  is  a  presumption  of  fraud,  which  throws  the  burden 
of  proof  on  the  defendaut  to  establish  the  validity  and  good  faith  of  the  sale. 
He  has  offered  no  proof  whatever  on  the  subject  The  suit  was  tried  in  June, 
1855,  when  the  note,  pretended  to  have  been  given  for  the  price  by  defendant 
to  the  insolvent  Koenig^  had  but  a  few  months  to  run.  The  existence  of  the 
note  at  that  time  should  at  least  have  been  established.  If  it  was  in  existence, 
and  in  the  hands  of  a  third  holder  for  value,  it  is  more  than  probable  that  it 
would  have  made  its  appearance.  If  it  was  still  in  the  hands  of  Koenig^  it  be- 
longed to  his  creditors,  represented  by  plaintiff. 
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Hivm  *rhQ  circuTastance  of  Koenig  not  having  put  the  note  on  his  bilan,  corrobo- 

Dbumm.        imtes  the  legal  presumption  of  fraud  and  simulation  in  this  contract 

Again,  Koenig  has  remained  in  possession  since  the  sale.  He  was  seen  super- 
intending  the  shingling  of  the  roof  a  few  dayd  before  the  trial  This  also 
creates  a  legal  presumption  of  fraud,  which  throws  the  burden  of  proof  upon 
the  defendant     C.  C.  1915,  2456. 

The  case  of  Duplessis  v.  BoutU,  H  L.  R,  has  no  application  adverse  to 
plaintiff  in  this  suit  That  was  an  intervention  of  a  syndic  in  an  action  of 
partition,  claiming  that  the  interest  of  defendant  in  the  property  to  be  divided 
had  passed  to  his  creditors.  The  syndic  prevailed  although  many  years  had 
elapsed. 

This  suit  is  also  a  revendication  of  property  which  belonged  to  creditors,  and 
should  have  been  surrendered.  It  is  not  at  all  a  proceeding  under  the  sections 
of  the  Act  of  1817,  reenacted  in  1855,  which  have  been  cited,  and  the  proceed- 
ing by  opposition  to  the  discharge  of  an  insolvent  debtor  under  those  statutes 
does  not  exclude  the  direct  revocatory  action  given  by  the  Code  and  the  statute 
of  1840,  also  reenacted  in  1855. 

I  therefore  think  the  judgment  should  be  reversed. 

Bpofford,  J.,  concurs  in  this  opinion. 


H.  N.  Seibrecht,  Syndic,  v.  Citv  of  New  Orleans. 

Corporations  posaeis  xmij  Jura  minorwm.  They  have  not  the  power  of  eontractinf  on  all  autjeeti, 
like  persons  of  full  age  and  9ui  Juris.  Having  only  such  powers  as  are  conferred  by  theW  acts 
of  Incorporation,  they  cannot  be  boond  by  contracts  made  by  those  not  authorised  to  represent 
them. 

A  corporation  cannot  be  bound  for  any  contract  made  without  its  authorisation  expressed  by  a  reso- 
lution ef  the  Common  Council. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
T,  A,  McDojiald^  for  plaintiff.     J.  J.  MicJiely  for  defendant  and  appellant 

Merrick,  C.  J,  It  is  not  pretended  that  any  person  having  authority  on 
hehalf  of  the  city  contracted  with  Robinson  A  Olroyd  for  the  carpeting  used 
in  the  Third,  Fourth  and  Sixth  District  Courts. 

The  person  who  bought  it  says  that  he  was  was  not  authorized  by  the  Com- 
mon Council  or  any  committee  of  the  Council,  but  that  he  purchased  at  the 
request  of  some  of  the  Clerks  or  Judges  of  the  court 

Now  is  the  city  bound  to  pay  for  the  articles  because  they  were  deemed  neces- 
sary by  a  Clerk  or  a  Judge,  and  were  constantly  used  in  the  court  rooms,  and 
because  the  city  usually  supplies  the  courts  with  such  furniture  ? 

Corporations  possess  only  jura  minorum.  They  have  not  the  power  of  con- 
tracting on  all  subjects  like  persons  of  full  age  and  suijurU. 

Re^uhlica  minorum  jure  solet^  ideoque  auxilium  restitutionis  imploraee 
potest.  Code,  Const  4,  tit  54,  liber  2;  ibid,  Const  3,  liber  11,  tit  29;  ibid, 
Const  4,  liber  11,  tit  31 ;  see  also  3  An.  808. 

Having  only  such  powers  as  are  conferred  by  their  Acts  of  incorporation, 
they  cannot  be  bound  for  contracts  made  by  those  not  authorized  to  represent 
them.     C.  C.  430. 
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But  it  is  said  that  a  corporation  may  be  bound  on  a  qtuui  contract  arising      SiniBBCBT 
ex  equo  et  bono.     So  may  a  minor.     But  then  it  must  be  for  necessaries  which   Nsw  Ouoiau. 
the  tutor  would  not  provide,  or  things  which  have  augmented  the  minor^s 
estate,  and  not  those  things  which  have  been  consumed  by  use  or  lost  in  specu- 
lations.    C.  C.  1778;  Babeock  v.  Fenniman,  5  N.  S.  661. 

Now  although  no  money  can  be  drawn  from  the  city  treasury  except  upon  a 
special  appropriation  by  the  Common  Council,  no  application  was  made  to 
them  to  make  the  purchases,  nor  was  any  of  its  proper  officers  consulted  on 
the  subject  The  city  then  is  not  in  the  condition  of  the  minor  whose  tutor 
refuses  to  supply  him  with  necessaries. 

But  it  is  said  that  the  materials  were  used  in  the  court  rooms,  and  that  the 
city  has  neglected  to  return  the  same. 

To  pursue  the  analogy  further,  the  minor  who  resists  the  contract  is  not 
bound  to  restore  the  goods  which  he  has  worn  out  or  squandered.  He  is  bound 
to  restore  only  when  he  avails  himself  of  the  restitutio  in  integrum  and  is 
himself  the  plaintiff 

But  in  what  manner  has  the  city  refused  to  return  the  goods  ?  Who  is  the 
city?  Is  it  a  being  having  knowledge  of  all  that  transpires  in  its  markets,  its 
streets,  its  school  houses,  its  court  houses  and  public  buildings  ?  If  a  person 
chooses  to  place  furniture  in  any  of  these  buildings,  which  is  used  by  the  occu- 
pants, is  the  city  bound  for  it? 

On  the  contrary,  it  seems  to  us  that  the  doctrine  announced  will,  if  carried 
out,  lead  to  bankruptcy.  The  Mayor  and  Aldermen  are  not  presumed  to  know 
(even  if  they  visit  all  the  public  buildings)  the  sources  whence  everything  they 
see  has  been  obtained. 

The  only  safe  rule  is  to  hold  that  the  city  cannot  be  bound  for  any  contract 
made  without  its  authorization  for  furniture  furnished  any  of  the  public  build- 
ings, and  that  if  any  person  shall  furnish  the  same,  without  being  authorized 
thereto  by  a  resolution  of  the  Common  Council,  that  he  does  so  knowing  that 
the  city  is  not  bound  to  pay  him  for  the  same,  and  that  his  only  remedy  is  to 
take  away  his  furniture  when  they  refuse  to  pay  for  it 

The  case  before  us  is  probably  a  hard  case,  because  the  plaintiff  suffered  his 
carpets  to  be  worn  out  before  he  presented  his  bills.  But  as  he  knew  that  the 
city  had  not  passed  any  resolution  authorizing  the  purchase,  so  it  was  his 
own  folly  to  sell  his  goods  upon  the  uncertainty  of  the  city's  ratifying  the 
bargain. 

A  large  city  like  this  cannot  be  controlled  in  its  appropriations  for  its  im- 
provements and  the  refurnishing  of  its  public  buildings  by  the  acts  of  un- 
authorized persons.  The  power  to  judge  of  the  necessity  of  a  change  is  vested 
in  the  Common  Council,  and  the  city  courts  must  at  least  first  communicate 
their  wants  to  such  Council  before  undertaking  to  order  those  things  they  deem 
necessary. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment 
against  the  demand  of  the  plaintiff  and  in  favor  of  the  defendant,  the  plaintiff 
paying  the  costs  of  both  courts. 
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Y2  4981  Succession  of  Hekry  Fletcher. 

51    85«l 

12      4gg!  Tbe  Auditor  of  Public  Accounts  hu  no  authority,  under  the  Act  of  the  Legiilatnre  of  18th  March, 

119      487|  1855,  (sec.  9,)  to  appoint  counsel  to  appear  for  the  State  in  cItU  suIU  In  the  District  Courts  In  New 

Orleans,  or  to  appear  for  the  State  In  the  Supreme  Court  In  New  Orleans. 
In  the  city  of  New  Orleans  the  State  is  represented  by  the  Attorney  Oeneral,  its  highest  law  officer, 

who  Is  required  by  law  to  Iceep  his  office  there. 
It  was  the  intention  of  the  Legislature,  in  the  above  recited  Act,  to  provide  for  the  collection  of 
money  due  the  State  In  parishes  or  in  courts  where  the  State  should  be  unprovided  with  an  official 
representative. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
K  G.  Miller^  for  the  State,  appellant     J.   Culbert9(m  and  A,  Hennm^ 
for  the  testamentary  executor. 

Buchanan,  J.  Henry  G.  Miller^  E%q.^  an  attomey-at-law,  has  taken  this 
appeal  in  the  name  of  the  State  of  Louisiana,  by  virtue  of  an  appointment  by 
the  Auditor  of  Public  Accounts  to  that  effect. 

The  appellee  moves  to  dismiss  the  appeal,  on  the  ground  that  the  Auditor  of 
Public  Accounts  was  without  authority  to  employ  counsel  to  represent  the 
State  in  the  premises,  and  that  the  Attorney  General  is  the  only  proper  officer 
to  take  the  appeal. 

The  appellee  relies  upon  the  Act  to  regulate  the  office  of  Attorney  General, 
approved  February  20th,  1855,  the  first  section  of  which  declares  that  it  shall 
be  the  duty  of  the  Attorney  General  to  appear  for  the  State  and  prosecute  and 
conduct,  in  the  District  Courts  in  the  city  of  New  Orleans,  all  civil  suits  in 
which  the  State  may  be  a  party  or  be  interested,  and  to  appear  for  the  State  in 
the  Supreme  Court  sitting  in  New  Orleans,  and  prosecute  and  defend  all  ap- 
peals, in  cases  criminal  or  civil,  in  which  the  State  may  be  a  party  or  interested, 
and  to  intervene,  whenever  the  interest  of  the  State  shall  require  such  inter- 
vention, in  all  suits  now  pending,  or  which  may  hereafter  be  instituted,  in  the 
courts  of  the  First  Judicial  District,  and  in  the  federal  courts,  &c.,  when  the 
amount  or  value  of  the  property  at  issue  in  such  intervention  shall  exceed  two 
thousand  dollars. 

The  appellant  relies  upon  the  Act  to  regulate  the  office  of  Auditor  of  Public 
Accounte,  approved  13th  March,  1855,  which  declares,  (section  9,)  "that  the 
Auditor  of  Public  Accounts  is  authorized  to  employ  attorneys  to  recover  money 
due  the  State  from  any  cause  whatever,  whenever  in  his  discretion  he  may 
deem  it  proper  and  expedient  to  do  so." 

It  has  been  corfectly  argued  by  the  appellant  that  the  latter  of  these  two 
statutes  must  control  the  former  wherever  they  differ,  inasmuch  as  it  was 
passed  and  promulgated  after  the  former.  But  it  is  only  where  there  is  an 
obvious  and  necessary  inconsistency  of  the  provisions  of  the  two  statutes,  that 
the  Act  relating  to  the  office  of  Attorney  General  must  be  considered  as  re- 
pealed. 

Tested  by  this  rule,  we  do  not  find  that  the  Auditor  of  Public  Accounts  has 
authority  to  appoint  counsel  to  appear  for  the  State  in  civil  suits  in  the  District 
Courts  in  the  city  of  New  Orleans,  or  to  appear  for  the  State  in  the  Supreme 
Court  sitting  in  New  Orleans,  or  to  intervene,  on  behalf  of  the  State,  in  suits 
in  the  courts  of  the  First  Judicial  District,  in  which  the  amount  or  value  at 
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issue  exceeds  two  thousand  dollars.     For  in  all  these  classes  ol"  casos  tlio  Act   Scccussiox  or 

JrLBTCUKR. 

of  February  20th  makes  it  the  duty  of  the  Attorney  General  to  represent  the 
State.  The  power  of  the  Auditor  of  Public  Accounts  to  employ  attorneys  "to 
recover  money  due  the  State  from  any  cause  whateyer''  is,  therefore,  exclusive 
of  the  Supreme  and  District  Courts  sitting  in  the  city  of  New  Orleans.  In 
that  city  the  State  is  represented  by  its  highest  law  officer,  who  is  required  to 
keep  his  office  there.  There  is  no  reason  for  supposing  that  the  Legislature 
intended  to  confer  upon  the  Auditor  of  Public  Accounts  the  extraordinary 
power  of  superceding,  whenever  he  should  think  proper,  the  Attorney  General 
elected  by  the  people,  by  appointing  an  Attorney  General  pro  hdc  vice,  in  any 
or  every  civil  suit  for  the  recovery  of  money  from  the  debtors  of  the  State,  in 
the  courts  in  the  First  Judicial  District,  and  in  the  Supreme  Court  sitting  in 
New  Orleans. 

It  is  more  reasonable,  and  perfectly  in  harmony  with  the  language  of  the 
statute  relied  on  by  the  appellant,  to  suppose  the  intention  of  the  Legislature 
to  have  been  to  provide  for  the  collection  of  moneys  due  the  State  in  parishes 
or  in  courts  where  the  State  should  be  unprovided  with  an  official  represen- 
tative. 

Again,  the  present  proceeding  is  not  an  action  to  recover  money  due  to  the 
State.  It  is  an  intervention  in  the  name  of  the  State  in  an  opposition  to  an 
account  of  administration  filed  by  a  testamentary  executor.  The  State  had 
already  been  decreed,  by  judgment  of  this  court,  to  be  the  heir  of  Fletcher,  in 
a  proceeding  to  which  th^Attomey  General  was  a  party.  See  11  An.  59.  By 
that  judgment  it  was  ordered  that,  instead  of  the  gross  amount  of  assets  in  the 
executor's  hands,  being  turned  over  to  the  Attorney  General,  (as  had  been 
ordered  by  the  District  Court,)  the  administration  of  the  testamentary  executor 
should  be  carried  on  to  final  settlement  and  liquidation  of  the  estate,  by  reduc- 
ing the  assets  to  cash  and  paying  the  debts,  and  that  the  balance  remaining 
upon  such  final  liquidation  shall  be  paid  over,  not  to  the  Auditor  of  Public 
Accounts,  but  to  the  State  Treasurer,  in  conformity  to  Article  1184  of  the  Civil 
Code. 

The  cause  being  thus  referred  back  to  the  Second  District  Court  of  New  Or- 
leans, the  executor  sold  the  property  of  the  estate,  and  rendered  his  account, 
showing  a  balance,  after  the  payment  of  all  debts  and  charges,  of  $6806  10, 
stated  to  be  the  "balance  coming  to  the  State  of  Louisiana.*'  This  account 
was  opposed  by  the  appellee,  claiming  to  be  a  creditor  of  FletcJier'a  succession. 
The  appellant.  Miller,  acting  under  the  appointment  of  the  Auditor,  inter- 
vened and  pleaded  prescription  and  other  pleas  against  the  demand  of  the  op- 
ponent It  is  evident  that  his  position  in  this  cause  is  that  of  defendant,  in- 
stead of  actor.  In  no  sense  can  the  appointment  by  the  Auditor  be  viewed  as 
regular  or  legal 

Appeal  dismissed. 


500  SUPREME  COURT  OF  LOUISIANA, 


A.  &  F.  Remy  v.   Municipality  Number  Two  et  al. 

Afl  a  general  principle,  a  plan  annexed  to  a  petition  should  be  oied  to  explain  anjthlng  that  if  am* 
bIguouB  or  unexplained  in  the  petition,  bat  it  cannot  control  a  written  description  of  the  metes 
and  boands  of  the  land  claimed  in  which  there  if  nothing  ambiguous. 

Prerious  to  the  compromise  of  September,  1820,  between  the  city  and  rarlous  claimants  of  the  battore 
of  the  fanbourg  St.  Mary,  the  leree  followed  the  outer  edge  of  Tchoapitoolas  street,  which  was  the 
original  high  road  along  the  river  bank,  and  lots  for  private  occupation  could  not  have  been  law- 
fully laid  out  upon  the  soil  of  Tchoupitulas  street. 

The  Act  of  the  Legislature  of  theSlst  of  March,  1859,  authorising  the  dtyof  New  Orleans  to  lay  out 
and  establish  lots  upon  the  batture  in  ftront  of  the  faubourg  St.  Mary,  raised  an  tntordict  which  the 
Legislature  had  imposed  by  the  Act  of  March  8th,  1886,  upon  the  private  occupation  of  the  batture 
outside  of  New  Levee  street. 

Until  the  Act  of  the  Legislature  of  8d  of  April,  1853,  the  corporation  had  the  exclusive  right  to  deter- 
mine where  and  to  what  extent  the  riparian  proprietors  might  take  possession  of  the  batture. 

nie  dhrtston  of  the  batture  outside  of  New  Levee  street  as  for  as  Front  street,  into  streets  and 
squares,  was  not  an  expropriation  of  the  property  so  far  as  the  streets  were  concerned,  of  which 
the  riparian  proprietors  had  never  been  in  possession. 

The  jury  to  be  empannelled  under  Art.  2008  of  the  Civil  Code,  to  estimate  the  value  of  property  to 
be  expropriated,  should  have  a  personal  knowledge  of  the  value  of  real  estate  In  the  vicinage  ; 
they  act  as  experts,  and  though  it  is  proper,  especially  if  they  request  it,  that  they  should  be  aided 
by  the  opinions  of  witnessed,  a  personal  examination  of  the  premises  by  the  Jury  in  a  body,  after 
It  is  empannelled,  should  be  a  featare  of  every  proceeding  under  that  Artide  of  the  Code. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  AuguBtin,  J.  Tried 
by  a  Jury.  Durant  &  Horner ^  for  plaintiff  and  appeUant&  J.  J.  Michsl^ 
for  defendants. 

Buchanan,  J.  The  plaintiffs  appeal  from  the  verdict  of  a  jury  of  freeholders, 
summoned,  under  the  2608th  Article  of  the  Civil  Code^  to  assess  tb»  value  of 
their  property  taken  for  the  public  use. 

The  first  question  presented  is,  whether  the  soil  of  Tchoupitoulas  street  in 
front  of  the  lot  purchased  by  the  father  of  plaintifl&  from  Theard^  in  1805,  is 
included  within  the  land  recovered  by  plaintiff  of  defendant  by  judgment  of 
this  court  rendered  in  February,  1856.     11  An.  148. 

The  petition  describes  the  land  claimed  by  plaintiff  as  follows:  *^  X  certain 
tract  or  lot  of  ground  commencing  at  New  Levee  street,  near  St  Joseph  street, 
being  sixty  feet  in  width  and  running  to  the  river,  being  part  of  the  batture  in 
that  neighborhood ;  that  the  yellow  coloring  on  the  map  or  plan  herewith  filed 
9A  part  hereof,  shows  the  tract  or  land  belonging  to  petitioners ;  petitioners  re- 
serving to  themselves,  however,  the  right  to  file  a  more  accurate  description  of 
the  property  by  them  claimed,  and  to  correct  any  error  into  which  they  may 
have  fallen  in  reference  thereto.'' 

The  decree  of  the  court  Ls,  *'  that  plaintiffs  be  recognized  as  the  true  and 
lawful  owners  of  the  property  claimed  by  them,  to  wit:  that  portion  of  the 
batture  lying  and  being  in  front  of  the  lot  described  in  the  petition,  to  wit,  a 
lot  of  ground  situated  in  theTaubourg  St.  Mary,  being  numbered  64,*'  &c. 

Plaintiffs  pretend  that  the  words  of  their  petition,  ^*  commencing  at  New 
Levee  street,''  are  controlled  by  the  plan  annexed  to  and  made  part  of  the  pe- 
tition on  which  the  whole  of  the  original  lot  No.  64  of  the  faubourg  St  Mary^ 
acquired  from  T heard,  as  well  as  all  the  intervening  space  between  that  lot 
and  the  river,  is  represented  colored  yellow.  But  this  construction  of  plain- 
tiffs' claim  is  clearly  inadmissible.     For  the  yellow  portion  of  the  plan  includes 
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the  lot  No.  64  itself;  and  the  petition  sets  forth,  that  the  ancestor  of  plaintiflfe         ^ 
sold  the  lot  in  1810.  taUmcsrAurr. 

But  althou^  as  a  general  principle,  a  plan  annexed  to  a  petition  should  be 
used  to  explain  anything  that  is  ambiguous  or  unexplained  in  the  petition,  yet 
it  cannot  control  a  written  description  of  the  metes  and  bounds  of  the  land 
claimed  in  which  there  is  nothing  ambiguous.  It  may  very  well  be  that  the 
party  merely  intended,  by  coloring  the  intervening  space  between  the  lot  No. 
64  and  New  Levee  street  the  same  as  he  colored  the  lot  itself  and  the  space  be- 
tween New  Levee  street  and  the  river,  to  present  to  the  eye  the  connection 
Wween  the  lot  in  question  and  the  batture  outside  of  New  Levee  street,  as 
claimed  in  the  petition. 

Besides,  the  sale  from  Antoins  Bemy  to  Joseph  Tdbony^  of  January  17th, 
1810,  referred  to  in  plaintiff'  petition,  and  given  in  evidence  by  them  as  a  mu- 
niment of  their  title,  proves  an  alienation  by  the  ancestor  of  plaintiffs,  of  what- 
ever title  he  had  to  the  soil  of  Tchoupitoulas  street  The  description  of 
the  land  conveyed  by  that  sale,  is  as  follows :  *^  Un  terrain,  situ6  au  faubourg 
Ste.  Marie,  design^  sous  le  No.  quarante,  de  soixante  pieds  de  face  k  la  iev6e, 
8ur  deux  cents  vingt-six  pieds  de  profondeur.^' 

In  this  description  two  things  are  to  be  noted : 

Ist  £emy  sells  to  the  levee.  Now  it  is  a  matter  of  historical  and  local  noto- 
riety, that  previous  to  the  compromise  of  September,  1820,  between  the  city 
and  various  claimants  of  the  batture  of  the  faubourg  St  Mary,  the  levee  fol- 
lowed the  outer  edge  of  Tchoupitoulas  street  It  is  so  represented  on  the  en- 
graved plan  of  the  city  of  New  Orleans  and  its  &ubourg8  made  in  the  year 
1815,  by  J.  TanesMy  city  surveyor. 

2d.  Bemy  sells  the  lot  toith  a  depth  of  two  hundred  and  twenty-eix  feet, 
whereas  he  had  purchased  from  Theard  with  a  depth  of  160  feet  The  ad- 
ditional sixty-six  feet  conveyed  to  Taibony^  can  be  nothing  else  than  the  width 
of  Tchoupitoulas  street,  in  front  of  the  lot  No.  64,  as  originally  bounded  in  the 
plan  of  the  ftubourg  by  Laveau  Trudeau  referred  to  in  the  deeds  frx)m  Oraoier 
to  TMard^  and  from  ThSard  to  Remy  and  Effingham, 

Another  and  more  important  question  forces  itself  upon  our  attention,  in  con- 
nection with  the  evidence  upon  which  the  jury  has  found  the  verdict  of  which 
the  pUintiflb  complain. 

The  same  draughtsman  who  made  the  plan  annexed  to  the  petition,  has  made 
another  plan  which  is  submitted  to  us,  as  a  pictorial  representation  of  the  l(h 
cus  in  quo.  Both  plans  depict  a  prolongation  of  the  side  lines  of  lot  No.  64  of  the 
original  plan  of  the  &ubourg  St  Mary  to  the  river  Mississippi  On  both,  the 
space  embraced  within  the  prolongation  of  those  lines  is  intersected  by  four 
streets,  Tchoupitoulas,  New  Levee,  Fulton  and  Front,  and  is  occupied  in  a  por- 
tion of  its  length  by  St  Joseph  street  But  on  the  pUn  last  made,  the  soil  oc- 
cupied by  these  five  streets,  is  cut  up  into  thirty-one  lots,  of  which  four  occupy 
Tchoupitoulas  street,  three  New  Levee  street,  three  Fulton  street,  three  Front 
street,  and  eighteen  St  Joseph  street  It  is  upon  this  arbitrary  and  fanciful 
configuration  of  lots  in  impossible  situations,  blocking  up  all  the  public  tho- 
roughfares, that  the  extravagant  estimations  of  the  plaintiffs^  witnesses  before 
the  jury  of  freeholders  were  based.  The  slightest  reflection  shows  that  this 
basis  of  estimation  is  false,  and  only  calculated  to  lead  the  jury  into  error. 
For,  not  to  speak  of  the  absurdity  of  private  occupation  of  Tchoupitoulas 
street,  the  original  high  road  along  the  river  bank,  and  for  several  generations 
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R««T  the  only  means  of  communication  by  land  between  the  city  and  the  country 
SoHniiciPALiTT.  above,  it  would  be  entirely  to  ignore  the  sovereign  power  of  the  State,  the  ad- 
ministrative power  of  the  city  corporation  as  settled  by  many  adjudged  cases, 
and  the  no  less  well  settled  rights  of  riparian  proprietors  themselves  upon  al- 
luvial deposits  of  the  river  within  the  limits  of  this  city,  to  suppose  that  lots 
can  be  laid  out  for  private  occupation  upon  the  soil  of  the  streets  which  the 
city  of  New  Orleans  was  authorized  by  the  Act  of  the  Legislature  of  the  21st 
of  March,  1850,  (Session  Acts,  page  197,)  to  lay  out  and  establish  upon  the 
batture  in  front  of  the  faubourg  St  Mary.  By  that  Act,  the  Legislature  raised 
an  interdict,  which  it  had  imposed  by  Act  of  March  8th,  1836,  upon  the  pri- 
vate occupation  of  the  batture  outside  of  New  Levee  street ;  sanctioned  a  plan 
prepared  by  George  T.  Dunbar,  city  surveyor,  for  the  extension  of  old  streets, 
(including  St  Joseph  street,)  and  the  creation  of  new  streets  (Pulton  and 
Front)  upon  the  said  batture;  and  formally  ordered,  by  the  third  section  of 
the  Act,  that  the  batture  between  the  river  and  the  street  to  be  laid  off  front- 
ing the  river  (Front  street)  shall  be  left  open,  and  so  kept  for  the  accommoda- 
tion of  the  public  and  the  convenience  of  commerce.  Yet  the  figurative  plan 
submitted  to  the  jury  in  the  court  below,  represents  the  streets  laid  out  by 
Mr,  Dunbar  by  order  of  the  city  council,  and  sanctioned  by  the  sovereign  power 
of  the  State  in  1850,  as  susceptible  of  private  ownership  and  occupation  in 
1866. 

The  administrative  control  which  the  city  council  had  over  the  alluvial  de- 
posit, was  settled  in  the  cases  of  Municipality  Number  Two  v.   The  Orleans 
Cotton  Press  Company^  and  Pulley  dc  Erwin  v.  Municipality  Ko,  Two,  in  18th 
*^3fe>*;   ,     Louisiana  Reports.     The  corporation  liad  the  exclusive  right  to  determine 
T  ^..Vv*  V*/^  *  •     ^'jwhen,  and  to  what  extent,  the  riparian  proprietors  might  take  possession  of 
*  %^  .-the  batture. 

^ '  ^%i2^  ly  :^/        '     Until  the  Act  of  30th  April,  1853,  the  riparian  proprietor  was  bound  to  await 
/'*'**  "^        patiently  the  action  of  the  corporation,  and  was  not  allowed  to  take  the  initia- 

4  \     .  /   «  *    «  /    r  ^^^^1  ^^  limiting  or  terminating  the  public  occupation  of  the  batture. 

^  \    ^  *'  ■  '     The  judgment  in  the  petitory  action  instituted  by  the  plaintiff  against  Mu- 

^  *  ■>*    ^      .  '     nicipality  Number  Two,  cannot  be  interpreted  as  having  recognized  a  right  in 

the  plaintiffs  to  the  private  occupation  of  the  whole  of  the  batture  in  front  of 
lot  No.  64,  without  regard  to  the  administrative  power  of  the  city  corporations 
over  the  batture  and  landing,  or  to  the  action  of  the  State  and  of  the  city  in 
relation  to  this  batture  in  the  year  1850,  previous  to  the  institution  of  the 
plaintiffs'  suit,  or  the  steps  taken  by  the  city  authorities  for  the  opening  of 
streets  on  the  batture,  in  furtherance  of  such  legislative  and  municipal  action. 
In  our  view  of  the  case,  the  division  of  the  batture  outside  of  New  Levee  street, 
as  far  as  Front  street,  into  streets  and  squares,  was  no  expropriation  of  the 
plaintiffs,  so  &r  as  the  streets  were  concerned,  for  they  had  never  been  in  pos- 
session of  the  soil  of  those  streets,  nor  indeed  of  any  part  of  the  batture.  Such 
division  was,  in  fact,  a  restriction  of  the  public  use,  which  had  previously  ex- 
tended to  the  whole  batture,  to  the  comparatively  small  portion  of  the  batture 
covered  by  the  streets ;  and  it  does  not  admit  of  doubt,  that  the  reservation  of 
streets,  as  avenues  of  communication,  was  necessary  (in  the  words  of  the  Sta- 
tute of  1850,)  to  the  accommodation  of  the  public  and  the  convenience  of  com- 
merce.    We  would,  therefore,  be  inclined  to  the  opinion,  that  the  plaintiffs 
were  entitled  to  very  little,  if  any,  compensation  for  the  public  use  of  the  soil 
of  the  streets  on  the  batture ;  and  thus  thinking,  cannot  favor  the  application 
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of  the  appellants  to  remand  the  cause  for  the  purpose  of  having  the  compen-         R«t 
sation  increased  ;  neither  can  we  reduce  the  amount  of  the  judgment  appealed  2d  Muvioipalrt. 
from,  inasmuch  as  the  appellee,  the  city,  has  not  asked  for  an  amendment  in 
its  &yor. 

There  is  a  point  of  practice  under  the  Article  2608  of  the  Civil  Code  raised 
by  a  bill  of  exceptions  which  perhaps  requires  notice,  although  not  strictly 
necessary  to  the  decision  of  this  case.  The  jury  empannelled  under  that  Ar- 
ticle, is  a  jury  of  a  peculiar  character.  It  must  be  composed  exclusively  of 
freeholders,  and  the  members  who  compose  it  are  evidently  supposed  and  in- 
tended by  the  Legislature,  to  have  a  personal  knowledge  of  the  value  of  real 
estate  in  the  vicinage,  which  entitles  them  to  rely  upon  their  own  opinion,  in 
forming  their  judgment;  although,  doubtless,  it  is  proper  that  their  own 
opinion  should  be  aided,  especially  if  they  request  it,  by  the  opinions  of  wit- 
nesses. Such  a  jury  are,  in  truth,  experts ;  and  we  suggest  that  a  personal 
examination  of  the  premises  by  the  jury  in  a  body,  after  it  is  empannelled, 
should  be  a  feature  of  every  proceeding  under  this  Article  of  the  Code. 

Judgment  affirmed,  with  costs. 

Spoffobd,  J.,  concurring.  I  am  of  opinion  that  the  plaintiffs'  right  to  a  fair 
indemnity  for  that  portion  of  their  batture  property  heretofore  converted  into 
streets,  is  not  an  open  question  between  these  parties.  See  the  case  between 
the  Reniy9  and  the  Municipality,  reported  in  11  An.  148,  and  the  opinion  of 
this  court  pronounced  December  22d,  1856. 

But  I  am  of  opinion  that  the  freeholders  whose  duties  are  prescribed  by  the 
Article  2608  of  the  Code,  are  vested  with  a  larger  discretion  than  ordinary 
juries.     They  are  not  bound  by  the  opinion  of  witnesses,  but  may  make  their 
own  appraisement,  either  upon  view  of  the  property,  or  after  hearing  and  weigh-| 
ing  such  evidence  as  the  court  thinks  to  be  legally  admissible.   The  District  Judge  ] 
in  this  case  stated  in  overruling  the  motion  for  a  new  trial,  that  the  jurors  declar- 
ed themselves  to  be  perfectly  familiar  with  the  property  in  question.     They^ 
were  far  better  able  than  we  are  to  appreciate  what  it  was  worth  ;  and  there  is^i<  T-t^^mw^ ^kVlWf- 
no  evidence  of  prejudice  or  passion.     I  do  not  find  that  the  Judge  committed  ^'C  '  *^ 
any  such  errors  as  would  require  the  case  to  be  remanded,  and,  therefore,  con- 
cur in  the  judgment 

YooBHiEs,  J.,  dissenting.  The  plaintiffs,  under  the  former  judgment  of  this 
court,  must  be  considered  as  the  lawful  owners  of  ^*  a  lot  of  ground  situated  in 
the  faubourg  St  Mary,  being  numbered  64,  and  having  60  feet  front  on  the 
river  and  l^Qfeet  in  depth,  with  a  reservation  in  favor  of  the  city  to  use  for  the 
purposes  of  administration  such  part  of  it  as  may  be  subject  to  the  servitudes 
established  by  law  on  lands  fronting  on  the  Mississippi  river,  within  the  limits 
of  the  city."    11  A.  148. 

The  use  of  the  bank  of  the  river  is,  in  my  opinion,  the  only  servitude  estab- 
lished by  law  on  the  property  in  question.  In  the  exercise  of  it,  it  is  clear 
that  the  plaintifife  cannot  be  placed  on  a  more  unfavorable  footing  than  that  of 
any  other  front  proprietor.  This  right,  however,  does  not  appear  to  be  the 
subject  matter  in  contestation.  Neither  do  I  understand  our  former  decision 
to  be  at  variance  with  any  of  the  principles  laid  down  in  the  decision  of  the 
Orleans  Cotton  Press  case,  18  L.  R.  122. 

The  question  as  to  the  plaintiffs'  right  to  a  fair  price  for  that  portion  of  their 
property  which  has  been  appropriated  to  public  use,  must  be  considered  as  af- 
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^™  firmatiyely  settled  by  the  decision  of  this  court,  in  which  the  case  was  remand- 
ioMmnoiPAUTT.  ed  merely  for  the  purpose  of  ascertaining  such  price  by  submitting  the  matter 
to  a  jury  of  freeholders  in  accordance  with  Article  2608  of  the  Civil  Code. 

The  record  contains  bills  of  exceptions  which  present  several  questions  to 
the  consideration  of  the  court  The  Judge  a  qvo  erred,  in  my  opinion,  in  re- 
fusing to  charge  the  jury  as  requested  by  the  appellant's  counsel,  that  in  as- 
sessing the  amount  to  be  paid  to  the  plaintiflb  they  were  to  be  guided  by  the 
testimony  of  the  witnesses.  On  the  contrary,  he  charged  that  they  were  not 
bound  to  consider  it,  if  not  disposed  to  do  so,  *^but  might  disregard  it  alto- 
gether, and  decide  on  their  own  notion  unaided  by  t<."  I  do  not  think  the  law 
authorizes  the  conclusion,  that  greater  powers  are  conferred  on  juries  convoked 
under  the  Article  of  the  Civil  Code  to  which  I  have  already  alluded  than  on 
ordinary  juries.  It  must  be  evident  that  if  such  powers  were  intended  to  be 
conferred,  as  those  assumed  by  the  Judge  a  quo,  a  trial  would  then  amount  to 
a  mere  idle  and  vain  ceremony;  indeed,  it  would  only  be  necessary  to  obtain 
the  report  of  twelve  freeholders  in  such  cases,  founded  on  their  own  noUons^ 
without  putting  the  parties  to  the  trouble  and  expense  of  a  triaL  But  I  feel 
iidly  persuaded  that  a  verdict  rendered  by  such  a  jury  roust,  as  in  all  other 
cases,  be  founded  on  legal  proof.  It  is  true  in  arriving  at  a  conclusion  they 
may  consider  facts  coming  within  their  own  knowledge,  but  such  facts  must  be 
disclosed  on  the  witnesses*  stand  For  in  the  exercise  of  its  revisory  powers, 
in  order  to  act  understandingly,  this  court  must  necessarily  be  put  in  possession 
of  all  the  facts  of  a  case ;  else  the  right  of  appeal  would  be  a  mere  shadow. 

On  the  other  points  I  am  inclined  to  think  the  Judge  did  not  err  to  charge 
the  jury  as  requested  by  the  appellants'  counsel. 

I  am,  therefore,  of  opinion,  that  the  judgment  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 


State  of  Louisiana  r.  C.  H.  Myhand. 

In  the  panlshment  of  offences,  where  the  law  leaves  it  to  the  discretion  of  the  court,  the  discretion 
of  the  court  does  not  extend  to  the  infliction  ol  the  penalty  of  imprisonment  at  bard  labor. 

APPEAL  from  the  Sixth  District  Court  of  West  Baton  Rouge,  Robertson,  J. 
J,  D,  Stuart,  District  Attorney,  for  the  State,  E.  G.  Beale  and  D.  K, 
Barrow,  for  defendant  and  appellant. 

Merrick,  C.  J.  The  defendant  was  indicted  for  an  assault  with  a  dangerous 
weapon.  The  jury  found  him  guilty  of  an  assault  and  battery,  and  the  court 
sentenced  him  to  pay  a  fine  of  $20,  and  to  be  imprisoned  in  the  jail  for  thirty 
days. 

The  defendant  appealed  We  have  no  jurisdiction  of  the  case ;  the  offence 
charged  in  the  indictment  is  provided  for  by  the  10th  section  of  the  Act  of 
1855,  page  131,  and  the  punishment  is  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  court 

We  do  not  understand  the  discretion  of  the  court  to  extend  to  the  infliction 
of  the  penalty  of  imprisonment  at  hard  labor.     Acts  1855,  p.  161,  §6. 

The  jurisdiction  of  this  court  is  conferred  by  the  62d  Article  of  the  Consti- 
tution, which,  among  other  things  gives  this  court  appellate  jurisdiction  in  all 


NEW  ORLEANS,  JUNE,  1857.  606 

criminal  cases  on  questions  of  law  alone,  whonever  the  offence  charged  is  pun-        ^^n 
ishahle  with  death  or  imprisonment  at  hard  labor,  or  when  a  fine  exceeding       Mtiuiii», 
|300  is  actually  imposed.    • 

The  26th  section  of  the  Act  of  14th  of  March,  1855,  page  154,  merely  fol- 
lows, but  adds  no  force  to  these  provisions  of  the  Constitution.  It  must  be 
considered  as  merely  providing  that  appeals  in  criminal  cases  may  be  taken 
without  giving  bond. 

It  is  clear  that  the  case  of  the  defendant  does  not  fall  within  the  category  of 
cases  in  which  appeals  are  allowed  by  the  Gonstitutioa 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  taken  in  this 
case  be  dismissed  at  the  costs  of  the  appellant 


J.   BURNSIDE   &   Co.    V.    McKlNLET   &   MOORB. — McElEOY   &   BRADFORD, 

Garnishees. — David  Taylor  &  Co.,  latervenors. 

The  gamtahees  receired  •  lot  of  ootton  from  tht  defendaQts,  with  instruotlons  to  seU  m  won  m  prao** 
tieable  or  advlaable,  and  to  paj  oyer  the  proceeds  to  the  intervenors.  The  garnishees  communl* 
cated  at  once  with  the  intervenors,  and  submitted  thMoselTes  to  their  arbitrament  of  the  propriety 
of  an  immediate  sale,  tendering  their  adyice  to  hold  on  for  a  rising  market. 

The  intenrenors  accepted  this  advice,  and  directed  the  garnishees  to  delay  sales.  Held :  That  th« 
MptUation  pour  ckuirvi  contained  in  the  letter  of  instructions  to  the  garnishees,  having  been 
accepted  hj  the  par^  for  whose  l>eneflt  it  was  made,  could  no  longer  be  revoked  by  the  shipper  of 
the  cotton. 

The  intervenors  acquired  a  vested  interest  In  the  cotton,  which  entitled  them  to  a  prefer<moe  over 
aa  attaching  creditor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Elmore  d  King,  for  plaintiffs  and  appellants.     Clarice  db  Bayne,  for  in- 
tervenors. 

The  court  having  rendered  a  decree  in  iavor  of  the  plaintiffs  and  appellants, 
Clarice  A  Bayns  applied  for  a  re-hearing : 

There  is  no  question  of  more  general  interest  ^o  a  commercial  community 
than  that  passed  upon  in  this  case.  None  that  has  been  more  frequently  be- 
fore the  courts — none  better  settled  by  precedent — than  the  doctrine  which  is 
understood  to  be  admitted  here,  that  "where  the  owner  of  property  has  lost 
his  control  over  it,  and  cannot  change  its  destination,  his  creditors  cannot 
attach.'*  If  this  doctrine  is  to  be  varied  by  circumstances — after  being  so  often 
and  so  uniformly  announced  from  the  bench — public  policy  requires  that  the 
grounds  of  this  variation  should  be  clearly  and  definitely  understood. 

llie  case  is  stated  by  the  court  as  follows:  '^The  plaintiffs,  being  creditors 
of  McKinley  &  Moore,  who  are  absent  defendants,  levied  an  attachment  upon 
the  twenty-one  bales  of  cotton  in  the  hands  of  McElroy  &  Bradford,  Aocom- 
panving  the  shipment  from  the  defendant  to  McElroy  A  Bradford  was  the  fol- 
lowmg  letter  of  instructions : 

"  *Shrevbport,  La.,  March  29th,  1856, 
'"'Messrs.  McElroy  &  Bradford: 

"  *  I  send  you  some  cotton,  which  I  hope  you  will  receive  in  due  time,  and  I 
wish  you  to  sell  as  soon  as  you  can,  or  as  the  times  justify,  and  when  sold 
please  pay  the  proceeds  to  David  Taylor  &  Co,  I  will  forward  some  more  as 
soon  as  I  get  it  to  the  river.     Please  let  me  hear  from  you  as  soon  as  you  sell.* 

"This  letter  was  shown,  before  the  attachment,  to  David  TayUr  &  Co.,  who 
have  intervened  in  this  suit,  and  have  claimed  the  proceeds  of  this  shipment, 
as  applicable  to  a  debt  due  to  them  from  the  defendants.  At  the  date  of  the 
service  of  the  attachment,  the  cotton  had  been  sold,  but  had  not  been  weighed 
or  deliv»ed." 
64 
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BvBXBiDB  It  appears  by  the  answers  of  the  garnishees  and  the  testimony  of  their  clerk 

McKwLBT.  ^^^  '^®  cotton  was  received,  with  the  above  letter  of  instruction,  and  soon  after 
its  receipt,  David  Taylor  &  Co.  were  informed  that  the  cotton  had  been  re- 
ceived for  them,  and  that  they  (the  garnishees)  would  hold  it  for  them,  and 
pay  them  over  the  proceeds.  They  stated  to  Taylor  &  Co.  that  they  were 
not  selling  any  cotton  at  that  time ;  that  they  would  hold  these  twenty-one 
bales  for  them  {Taylor  &  Co.)  if  they  were  willing.  Taylor  S  Co.  accepted 
the  shipment  made  to  them,  and  consented  that  the  garnishees  might  hold  for 
them  till  they  made  sale.  They  had  made  sale,  and  received  eight  hundred 
dollars  from  the  purchasers  on  the  day  of  sale,  but  had  not  weighed  the  cotton. 
These  are  the  facts  of  the  case. 

The  court  say :  **The  possession  of  the  agents  was,  so  far  only  as  legal  con- 
sequences flowed  therefrom,  that  of  the  principal,  and  in  his  hands  it  would 
have  been  liable  to  attachment"  What  legal  consequences  did  flow  from  the 
possession  of  the  agent  under  the  instructions  above  given  ?  The  first  conse- 
quence was  that  McElroy  d'  Bradford  could  not  divert  it  from  the  purpose  for 
which  it  had  been  sent — could  not  divert  it  from  Darid  Taylor  &  Co.  This 
the  court  admit  in  commenting  on  the  case  oi  Palmer  &  Co.  v.  Homor^  10  An. 
The  next  consequence  is,  that  McElroy  db  Briulford  stand  charged  as  holders 
of  this  cotton  for  David  Taylor  &  Co.  the  moment  after  they  have  communi- 
cated to  them  the  receipt  of  the  cotton  for  them.  They  attorned  to  them,  and 
recognized  them  as  entitled  to  the  cotton  or  its  proceeds.  Such  obligations 
arose  between  them  and  Darid  Taylor  &  Co.  as  prevented  McKiuley  &  Moore 
from  changing  the  destination  of  the  cotton.  Cutter  v.  Baker,  2  An.  572.  In 
the  case  of  Gray  v.  Trafton,  12  M.  R.  702,  an  order  had  been  given  upon 

attorneys  to  pay  to ,  tt?tet)  collected,  and  the  court  say :  "  In  the  present 

case  the  evidence  fully  establishes  the  fact  that  Trofton^s  attorneys  agreed  to 
pay  the  claimants  the  amount  by  him  onlercd,  when  the  money  should  be  col- 
lected, which  did  not  take  place  until  lonj^  after  the  date  and  acceptance  of  his 
order.  The  attorneys  were,  therefore,  (lobtors  only  conditionally,  viz :  in  the 
event  of  recovering  the  money  of  their  client  The  latter  was  free  to  direct  its 
appropriation  in  anticipation  of  collection,  and  the  persons  to  whom  payment 
was  ordered,  after  acceptance  by  his  agents,  held  a  vested  right  in  the  debt, 
subject,  however,  to  the  condition  of  said  acceptance.  From  that  period  Traf- 
tona  attorneys,  thus  charged  with  the  collection,  may  be  considered  as  trustees 
for  the  claimants,  who  had  a  vested  interest,  and  consequently  the  funds  thus 
transferred  were  not  subject  to  the  plaintiff's  attachment"  &ray  v.  Trafton 
et  ah.,  12  M.  R.  703. 

In  the  case  of  Armory.  Cockhurn  et  aU.,  4  N.  S.  6G8,  "the  defendant,  it 
appears,  was  indebted  to  both  plaintiff  and  intervenor;  he  shipped  twenty -five 
bales  of  cotton  in  Alabama,  and  delivered  it  to  one  Manon,  with  directions  to 
sell  the  same  on  his  arrival  fn  New  Orleans,  and  pay  the  proceeds  to  Banks, 
Miller  (&,  Kincaid,  the  intervening  creditors,  to  extinguish,  as  far  as  they  would 
go,  a  debt  he  owed  them.  The  cotton,  on  its  arrival,  was  placed  in  the  hands 
of  the  intervenors,  as  agents  for  the  said  Mason.  Before  the  service  of  the 
attachment,  he  informed  them  that  he  had  received  the  cotton  from  Cockbuni, 
on  the  conditions  already  expressed,  and  that,  in  conformity  with  these  instruc- 
tions, he  would  pay  over  the  proceeds  to  them,  to  which  they  assented.  Th^ 
cotton,  was  not  sold  until  after  the  attachment  icas  l-evied.  AVe  think  that, 
after  the  promise  made  to  the  intervenors,  and  accepted  by  them,  the  cotton 
could  not  be  attached.  We  cannot  distinguish  the  case  from  Gray  v.  Trafto?}^ 
and  we  have  never  had  occasion  to  doubt  the  soundness  of  the  principle  on 
which  that  case  was  decided.  The  true  test  in  such  case  is  this :  that  where 
the  owner  of  the  property  has  lost  all  power  over  it,  and  cannot  change  its 
destination,  the  creditors  cannot  attach ;  the  converse  of  the  rule  being  that 
whenever  the  proprietor  can  sell  and  deliver  the  creditor  may  seize.  In  this 
case  that  power  was  gone.  After  the  person  in  whose  han(is  the  cotton  was 
placed  promised  to  pay  the  intervenmg  creditors,  he  became  personally  respon- 
sible to  them,  and  the  owner  could  not,  by  a  change  of  determination,  have 
compelled  him  to  pay  the  money  to  any  other  person.  The  agreement  consti- 
tuted what  is  called  a  stipulation  pour  antrui,  and  once  accepted  by  those  for 
whose  benefit  it  was  made,  it  could  not  be  revoked."  G.  C.  1896;  5  La.  316. 
Now  this  case  is  precisely  on  all  fours  with  the  case  before  the  court,  except 
ours  is  a  stronger  case  in  this,  that  the  cotton  had  been  sold  by  the  garnishees, 
and  eight  hundred  dollars  of  the  proceeds  had  been  realized  by  them. 
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in  that  case,  as  in  ours,  the  shipment  was  made  to  pay  a  preexisting  debt  BuRarami 
du3  to  the  iiitervenors.  No  advance  was  asked  or  obtained  by  the  agents,  nor  MctowT 
was  any  new  credit  given  upon  the  faith  of  the  promised  appropriation  of  the 
proceeds.  The  shippers  announced  to  their  coasignee,  that  the  cotton  was  sent 
to  him,  and  he  was  to  pay  the  intcrvenors  out  of  the  proceeds.  The  cotton 
was  attached  be/ore  it  was  9oUI^  and  yet  the  court,  treating  the  cotton  as  iden- 
tical with  its  proceeds,  gave  it  to  the  intervenors.  In  no  case  in  the  books  is 
any  distinction  drawn  between  the  Article  itself  and  its  proceeds,  or  that  into 
which  it  is  converted  in  the  usual  course  of  business  ;  and  we  do  not  under- 
stand the  court  to  decide  this  case  upon  such  a  narrow  point  as  this. 

In  the  case  of  the  Bank  of  St,  Mary  v.  Morton^  12  Rob.  411,  JTor^on  shipped 
ICS  bales  of  cotton  to  Franklin  ^  HemUrsoii^  and  gave  an  order  for  the  avails 
of  shipment  This  order  was  communicated  to  Franklin  <Sb  Henderson  before 
sale  and  before  attachment  The  court,  putting  out  of  view  all  other  questions, 
say :  ^'  It  seems  to  us  that,  it  suffices  that  said  proceeds  were  regularly  trans- 
ferred to  the  intervener  for  a  valuable  consideration,  before  the  date  of  the  at- 
tachment, to  give  the  latter  the  right  of  recovering  them  as  against  an  attach- 
ing creditor,  provided  it  is  shown,  that  due  notice  of  the  transfer  was  given  to 
the  debtor  of  the  proceeds,  previous  to  the  levying  of  the  attachment  The 
doctrine,  so  often  recognized  by  this  court — that  where  the  owner  has  lost  con- 
trol over  his  property,  creditors  cannot  attach — is  applicable  to  the  rights  of 
the  parties  in  this  cause."  In  all  the  cases  decided,  the  court  intimates,  that 
whenever  the  agent  of  the  shipper  has  communicated  to  third  persons  notice 
of  shipment  for  advantage  of  said  third  persons,  from  that  moment  the  shipper 
loses  control  and  has  nO*  attachable  interest  in  the  shipment  In  the  case  of 
Goodhue  V.  McCarty^  where  the  decision  is  adverse  to  the  intervenors,  it  is  put 
distinctly  upon  the  ground  "  that  nothing  had  occurred  which  created,  on  the 
part  of  Iltmtt^  Her  an  d:  Co.y  consignees,  an  obligation  to  hold  the  property 
for  the  benefit  of  intervenors."  In  the  case  of  -Finer  v.  Williams^  the  real 
question  argued  in  the  court  below  was,  whether  or  not  the  intervenors  were 
entitled  to  the  proceeds  of  the  cotton,  although  they  had  no  notice  of  ship- 
ment to  pay  them,  and  the  case  of  Bonaffe  v.  Lane^  5  An.  226,  was  cited  m 
support  of  this  doctrine.  The  Judge  of  the  court  below  put  his  decision  dis- 
tinctly upon  the  ground,  "  that  the  attachment  was  levied  before  any  corres- 
pondence was  had  with  the  intervenors,  or  any  a<5t  was  done  by  them,  based 
upon  the  supposed  assignment" 

In  the  court  above,  the  Judges  intimate,  that  Yeatmun  &  Co.^  the  garni- 
shees, by  receiving  the  cotton  under  instructions  to  pay  proceeds  to  interve- 
ners, accepted  a  trust  in  favor  of  said  interveners,  even  without  notice  to  said 
interveners,  from  which  they  could  not  be  relieved  by  paying  the  money  over 
to  the  original  shipper  j  but,  the  court  say  further,  that  they  are  relieved  from 
the  necessity  of  deciding  this  question  by  proof  of  the  acceptance  by  interve- 
nors, of  shipment  made  for  their  advantage.  After  such  an  acceptance,  there 
was  no  doubt  of  the  right  of  intervener  in  preference  to  an  attaching  creditor. 
And  in  the  case  of  Oliver  v.  Lakc^  3  An.  78,  which  was  argued  most  elabo- 
rately, it  will  be  seen,  that  the  sole  object  in  seeking  to  make  the  contract  sub 
ject  to  the  law  of  Mississippi  is,  to  relieve  the  intervenors  from  the  necessity  of 
proving  that  they  had  notice  of  the  shipment  made  for  their  advantage — to  re- 
lieve them  from  showing  that  they  had  accepted  it 

It  will  be  seen,  by  examining  the  argument  of  the  distinguished  counsel  en- 
gaged in  that  case,  (one  of  them,  Judge  Ballard^  formerly  occupying  a  seat 
where  your  honors  now  sit,)  it  was  conceded,  that  if  the  intervener  had  notice 
of  the  shipment  for  his  advantage,  and  had  accepted  it,  the  property  was  not 
attachable  as  the  property  of  the  shipper ;  and  we  understand  that  to  be  the 
doctrine  of  this  case. 

The  cotton  might  be  at  the  risk  of  the  shipper,  and  yet  his  ownership  be  so 
for  diverted  as  to  place  it  beyond  the  reach  of  attachment  by  his  creditors. 
The  case  of  Urie  v.  Stevens^  2  Rob.  263,  is  put  upon  the  grounds  that  the  con- 
signees, agents  of  shipper,  had,  with  his  consent,  agreed  to  pay  out  balance 
proceeds  cotton  to  Turner  <t  Woodruff;  that  the  owner  had  lost  his  control, 
and,  therefore,  it  could  not  l)e  attached  by  his  creditors. 

The  case  of  Cutters  v.  Baker,  2  An,  573,  does  not  seem  to  be  put  upon  any 
contract  made  at  the  time  of  the  shipment,  but  upon  the  agreement  made  at 
New  Oiieans,  by  consignees,  to  hand  over  proceeds  to  the  intervener;  and  is 
stated  by  the  court  as  follows:  **  We  consider  the  rights  of  the  bill-holders  as 
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Buftmrna  superior  to  those  of  this  attaching  creditor.  The  agreement  made  between 
MoKoLBT.  *^®  bill-holders  and  F.  J.  &  Co.  in  conformity  to  Biker's  letter  of  advice,  an- 
terior to  the  attachment,  placed  that  merchandize  and  its  proceeds  beyond  the 
control  of  Baker ^  And  as  a  natural  sequence  beyond  the  attachment  of  his 
creditors.  The  cases  of  Armor  y.  Oockburn,  4  N.  S.,  667,  and  other  cases  are 
here  cited 

No  advance  was  necessary  by  TayUr^  as  a  special  consideration.  A  con- 
sideration is  anything  that  induces  one  to  act  or  not  to  act  The  agreement  of 
McElroy  db  Bradford  to  pay  proceeds  to  them,  may  have  induced  them  not  to 
seize  the  cotton,  not  to  seek  other  modes  for  collection  of  their  debt  Such  is 
a  valid  consideration.     Mouton^  Oovemor,  v.  Halsted,  1  An.  192. 

No  special  advance  seems  to  have  been  made  or  required,  in  the  other  cases 
heretofore  cited,  to  bring  them  within  the  rule. 

We  have  endeavored  to  show  that  there  is  but  one  rule  by  which  to  solve  all 
questions  like  this,  now  before  the  oourt  That  the  creditors  of  a  shipper  of 
property  can  have  no  more  rights  upon  it,  in  the  hands  of  consignees,  than  he 
has.  That  this  case  cannot  be  distinguished  from  the  cases  of  Oray  v.  Tr({f- 
toa,  12  Martin's  Reports,  702 ;  Armor  v.  Cockburn,  4  N.  S.  667 ;  Oliver  v. 
Lake,  3  An.  78 ;  Finer  v.  Williams,  10  An.  278 ;  and  others.  That,  in  those 
cases,  the  shipment  was  to  pay  a  preexisting  debt,  without  any  special  advance 
made  on  the  shipment  That  the  position  of  the  consignee  is  not  identical 
with  that  of  the  shipper,  because  the  acceptance  of  a  shipment  under  instruc- 
tions, to  appropriate  the  proceeds  in  a  particular  manner,  creates  an  obligation 
on  his  part  thus  to  appropriate  them.  That,  when  he  communicates  this  to 
the  third  person,  for  whose  benefit  the  shipment  is  made,  the  instructions  can- 
not be  revoked  by  the  shipper,  and  such  third  person  would  have  a  right  to 
sue  consignees  for  the  proceeds.  0.  C.  1896;  C.  P.  35;  11  Aa  333;  Fern- 
berUm  v.  Zcuiharie,  5  La.  816 ;  numerous  cases  cited,  Hennen's  Digest,  p.  1086. 

It  was  a  stipulation  pour  autrui,  which  the  shipper  was  authorized  to  make, 
and  which  the  parties  receiving  it  bound  themselves  to  comply  with ;  they 
could  not  divert  to  their  own  use,  as  decided  in  case  of  Falmer  v.  Horner,  and 
suggested  in  case  of  Finer  v.  Williams,  McKinley  it  Moore  could  not,  by  a 
change  of  mind,  recall  the  cotton,  and  give  it  any  other  destination.  They 
could  not  relieve  McElroy  A  Bradford  from  the  obligation  created  by  their  pro- 
mise to  pay  to  Datid  Tayh^  &  Co. ;  and  in  this  respect,  the  position  of  Jfo- 
Elroy  &  Bradford  is  far  different  from  that  of  McKinley  dk  Moore — ^the  posses- 
sion of  McElroy  &  Bradford  is  not  the  possession  of  McKinley  &  Moore — 
they  have  become  agents  for  David  Taylar  A  Co.,  for  whose  account,  and  ad- 
vantage the  cotton  was  shipped  to  them.  If  McElroy  &  Bradford  had  wasted 
the  cotton,  or,  by  negligence,  had  lost  it,  David  Taylor  <fc  Co.  could,  under  the 
cases  cited,  have  sued  them  for  its  value. 

If  McKinley  db  Moore  were  in  New  Orleans,  in  possession  of  the  cotton  it 
might  be  physically  possible  for  them  to  divert  the  proceeds  from  Taylor  <Si  Co., 
though  they  could  not  do  it  in  good  faith ;  but  McElroy  &  Bradford  could 
not  do  so  under  new  instructions  from  McKinley  db  Moore*  They  may  be  so 
far  the  agents  of  McKinley  db  Moore  as  to  place  the  cotton  at  their  risk  (as  in 
the  case  of  Oliver  v.  Lake,)  and  yet  under  such  obligations  to  David  Taylor 
<ft  (7(7.  as  to  compel  a  delivery  of  proceeds  to  them. 

McKinley  db  Moore  may  have  such  a  qualified  ownership  as  to  put  the  cotton 
at  their  risk,  make  its  loss  before  delivery  their  loss,  and  yet  have  so  far  lost 
control  and  dominion  over  it  as  to  put  it  beyond  the  reach  of  their  creditors. 
In  the  case  of  Olicer  v.  Lake,  Chief  Justice  Slidel  thus  enunciates  this  doctrine : 
**  In  this  connection  it  is  proper  to  notice  the  argument  of  the  plaintiffs  coun- 
sel with  regard  to  the  ownership  of  this  property,  as  tested  by  the  maxim  res 
perit  domino.  It  is  very  true  that,  if  the  cotton  had  been  lost  on  its  voyage  to 
New  Orleans,  or  been  destroyed  by  fire  here,  or  if  Martin  Fleasants  db  Co., 
after  selling  it,  and  receiving  the  proceeds,  had  failed,  the  loss  would  have 
fiillen  on  W.  A.  Lake,  the  shipper.  But  there  is  no  inconsistency  in  the  con-* 
current  existence  of  a  qualified  ownership  in  one  party  and  a  control  and  do- 
minion over  it  for  certain  purposes  in  another  party.  Thus,  when  property  is 
given  in  pledge,  the  pledgor  parts  with  the  possession  and  control  of  the  thing 
pledged ;  but,  if  it  perishes  without  the  fiiult  of  the  pledgee,  the  loss  is  the 
pledgor's,  and  the  debt  remains  unsatisfied  The  payee  of  a  bill  of  exchange 
has  an  order  upon  the  funds  in  the  hands  of  the  acceptor ;  but,  if  the  acceptor 
fiuls,  the  drawer,  if  there  has  been  due  diligence  on  the  part  of  the  holder, 
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bears  the  loss;  so  a  consignee,  who  has  made  advances,  is  deemed  a  qualified 

owner  of  the  property  consigned ;  but  there  is  also  a  qualified  ownership  in  the      mcKulbt. 

consignor,  and  its  destruction  is  his  loss." 

McElr&y  db  Bradford  had  sold  the  cotton,  and  on  the  day  of  sale,  received 
eight  himdred  dollars.  Were  not  David  Taylor  &  Co,  entitled  to  those  eight 
hundred  dollars,  proceeds  of  the  cotton,  the  moment  they  came  into  the  hands 
of  MeElroy  d  Bradford  f  But  we  have  shown,  that  in  all  the  cases  the  mer- 
chandize and  property  shipped  are  treated  as  convertible  terms  for  proceeds. 
As  in  case  of  Gray  v.  Trenton,  the  order  is  for  money  when  collected :  and  in 
case  of  Armor  v.  Ooehbum,  the  instructions  are  to  pay  the  balance  of  proceeds 
of  cotton,  and  the  attachment  was  before  sale. 

After  examining  all  the  cases  with  great  care,  and  the  books  are  full  of  them, 
and  turning  them  in  every  possible  phase,  we  find  that  each  one  inculcates  the 
doctrine  in  broad  and  general  terms—  that,  **  where  the  owner  has  lost  his  con- 
trol over  it,  and  cannot  change  its  destination,  his  credetors  cannot  attach.*' 
A  doctrine  thus  hallowed  by  precedent — universally  understood  and  acquiesced 
in  by  the  bar  and  the  community  at  large  should  not  be  varied  for  any  slight 
cause. 

Elmore  S  King  r  eplied : 

We  have  attentively  read  the  argument  in  behalf  of  the  interveners  for  a  re- 
hearing, and  consider  that  its  whole  force  depends  upon  a  very  ingenious 
statement  of  the  case,  not  at  all  warranted  by  the  evidence.  That  statement  is 
as  follows : 

'*  It  appears,  by  the  answers  of  the  garnishees  and  the  testimony  of  their 
derk,  that  the  cotton  was  received,  with  the  above  letter  of  instructions ;  that 
soon  after  its  receipt  Taylor  &  Co.  were  informed  that  the  cotton  had  been  re- 
ceived/or  tkem^  and  that  they,  the  garnishees,  would  hold  it  for  them  and  pay 
over  the  proceeds.  They  stated  to  Taylor  &  Co.  that  they  were  not  selling 
any  cotton  at  the  time ;  that  they  would  hold  these  twenty-one  bales  for  them 
{Taylor  A  Co.)  if  they  were  willing. 

Taylor  A  Co.  accepted  the  shipment  made  for  them,  and  consented  that  the 
garnishees  might  hold  for  them  till  they  made  the  sale." 

This  is  not  the  case  before  the  court  as  shown  by  the  evidence. 

The  answers  to  the  interrogatories  were  made  by  Mr.  McElroy.  In  his  testi- 
mony in  the  case,  he  shows  that  he  had  no  personal  knowledge  whatever  of 
the  affair.  That  all  that  had  passed  between  his  firm  and  the  house  of  Taylor 
it  Co.  had  been  through  Mr.  Grihhle. 

All  that  was  said  about  "  accepting  the  letter,  or  the  cotton,  or  the  proceeds, 
came  from  Mr.  McElroy ;  who  says  himself  he  had  no  interview  with  Taylor 
&  Co.  about  the  cotton. 

To  get  at  the  facts,  then,  we  must,  of  course,  refer  to  the  testimony  of  Mr. 
OrmU. 

He  tells  us  exactly  what  passed  between  him  and  the  house  of  Taylor  &  Co. 
and  winds  up  with  the  emphatic  declaration,  that  ^^  this  is  exactly  what  passed 
and  nothing  more.^^  In  his  testimony  there  are  no  such  expressions  as  "  Tay- 
lor A  Co.  accepted  the  shipment  made  for  them,  and  consented  that  the  gar- 
nishees might  hold  for  them  till  they  made  sale." 

He  did  not  inform  Taylor  A  Co.  "  that  the  cotton  had  been  received  for  them, 
and  that  the  garnishees  would  hold  it  for  them.'*'*  He  simply,  as  he  states, 
"  showed  them  the  letter  of  instructions,  and  said  McElroy  &  Bradford  could 
sell  the  cotton  immediately,  but  were  then  holding  the  cotton  for  an  advance  in 
the  market,  and  should  hold  theirs  also ;  and  Taylor  A  Co.  gave  their  assent 
to  this."    This  was  what  passed,  "  and  nothing  more.'*^  • 

We  here  again  insert  the  letter  of  instructions : 

Shreveport,  La.,  March  29th,  1856. 
Mewrt.  Elroy  A  Bradford : 

Gentlemen, — I  send  you  some  cotton,  which  I  hope  you  will  receive  in  due 
time,  and  I  wish  you  to  sell  as  soon  as  you  can,  or,  as  the  times  may  justify ; 
and  when  sold,  please  pay  the  proceeds  to  Da/oid  Taylor  A  Co.  I  will  forward 
some  more  as  soon  as  I  get  it  to  the  river.  Please  let  me  hear  from  you  as 
soon  as  you  sell 

Yours,  very  respectfully, 

[Signed]  J.  N.   McKinlet 
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BoBRnsB  This  letter,  with  Mr.  Orihble'a  testimony,  and  the  admitted  fact  that  the 

McEiKLBY.      cotton  was  not  weighed  or  delivered  at  the  date  of  the  attachment,  constitute 
the  material  facts  of  the  case. 

This  letter  was  showed  to  the  interveners,  and  they  were  thus  apprised  of 
the  nature  of  the  agency  of  McElroy  dt  Bradford^  and  the  extent  of  their 
powers.  This  letter  was  their  power  of  attorney.  The  defendants  were  bound 
by  their  acts,  just  so  far  as  this  letter  authorized,  and  no  further;  and  the  in- 
terveners are,  in  law,  presumed  to  have  known  this. 

The  letter,  on  its  face,  is  a  mere  private  letter,  which  could  not  be  communi- 
cated without  a  violation  of  the  feith  of  a  private  correspondence.  This  the  in- 
terveners knew.  It  was  not  intended,  either  from  its  language  or  by  any  fair 
implication,  to  put  the  cotton  out  of  the  control  of  McKinley  &  Moore — this 
the  interveners  knew.  Any  attempt  of  McElroy  <&  Brmlford  to  take  this  cot- 
ton out  of  the  control  oi  McKinl-ey  &  Moore^  and  put  it  under  the  control  of 
Taylor  db  Oo.^  was  unauthorized  by  the  letter,  and  not  binding  on  McKinley 
&  Moore.     All  this  the  interveners  knew  or  ought  to  have  known. 

If  McElroy  &  Bradford  misunderstood  the  letter,  and  misconceived  their 
powers,  Taylor  cC*  Co,  acquired  no  advantage  from  the  mistake,  because  they 
were  cognizant  of  the  mandate  and  the  power  conferred. 

Suppose  McKinley  d'  Moore  had  been  in  the  city,  and  had  informed  Taylor 
A  Co.  that  as  soon  as  they  sold  the  cotton  and  realized  the  proceeds,  they 
would  pay  them  ?  Would  this  have  placed  the  cotton  out  of  their  control  ? 
Such  language  is  common  with  planters  to  their  creditors. 

This  is  in  effect  precisely  what  they  did  through  their  agents  McElroy 
&  Bradford.  Is  it  possible  that  the  same  expressions,  through  an  agent  not 
authorized  to  make  the  communication,  should  have  greater  effect  than  when 
made  by  the  principal  in  person  ?  Suppose  McKinley  &  Moore  had  casually 
remarked,  in  the  presence  of  McElroy  &  Bradford^  that  when  the  proceeds  of 
their  cotton  were  realized,  they  intended  to  pay  Taylor  <fc  Co.  ;  and  McElroy 
&  Bradford  had  repeated  this  casual  conversation  to  Taylor  dt  Co.,  would  this 
have  taken  the  cotton  out  of  the  control  of  McKinley  <£  Moore  ?  This  is  the 
substance  of  what  occurred,  so  far  as  the  legal  rights  of  the  parties  are  con- 
cerned. 

The  counsel  for  the  interveners  have  argued  this  case  as  though  the  court 
had  decided  that  the  plaintiffs  could  attach  even  when  the  defendant  had  lost 
the  control  of  the  property.  The  court  made  no  such  decision.  What  the 
court  decided  was,  that  under  the  facts  of  this  case,  the  defendants  had  not  so 
lost  the  control  of  the  cotton  as  to  exempt  it  from  attachment. 

There  was  nothing  in  the  letter  to  McElroy  <k  Bradford  which  could  have 
prevented  McKinley  <fe  Moore  from  coming  to  New  Orleans,  and  taking  the  cot- 
ton out  of  the  hands  of  McElroy  &  Bradford,  and  selling  it  themselves. 

If  McElroy  &  Bradford  had  violated  their  instructions  with  a  third  person 
not  acquainted  with  the  nature  of  those  instructions,  McKinley  &  Moore  might, 
to  some  extent,  have  been  bound.  But  Taylor  db  Co.  knew  the  instructions, 
And  are  presumed,  in  law,  to  have  known  that  McElroy  db  Bra^dford  had  no 
power  to  give  them  the  control  of  cotton  or  any  right  whatever  in  the  cotton. 
They  cannot,  therefore,  justify  their  claim  by  the  acts  of  agents  which  they 
knew  were  unauthorized.  If  McElroy  db  Brudft/j'd  came  under  any  obligations 
to  Taylor  <fi  Co.,  not  authorized  by  the  letter  of  instructions,  it  was  their  own 
affair,  and  could  not  affect  the  right  of  control  in  McKinley  <C'  Moore. 

The  counsel  for  the  intervenors  say  :  "  The  possession  of  McElroy  dt  Brad- 
ford is  not  the  possession  of  McKinley  db  Moore,     They  have  become  agents 
for  D.  Tayhr  <c  Co.,  for  whose  advantage  and  account  the  cotton  was  shipped 
^  to  them."     This  position  assumes  the  whole  question  at  Issue.     We  deny  every 

syllable  of  it  McKinley  db  Moore  shipped  the  cotton  to  McElroy  db  Bradford^ 
as  their  agents.  They  never  authorized  them  to  change  the  control  of  the  cot- 
ton or  the  possession,  to  Taylor  dh  Co.  Receiving  the  cotton  as  the  agents  of 
McKinley  A  Moore,  McElroy  <fc  Bradford  could  not,  by  their  own  act,  change 
the  nature  of  the  possession  held  by  them,  or  hold  it  as  the  agents  of  Taylor 
&  Co. 

"  A  party  cannot  change,  by  his  own  act,  the  nature  and  origin  of  his  pos- 
session." C.  C.  3480  ;  Hood  v.  Ligrist,  12  R.  R.  210;  Phelps  v.  Hughes,  1  A. 
R.  320. 

They  received  the  cotton  as  the  agents  of  McKinley  db  Moore  ;  and  as  such, 
they  held  it  at  the  date  of  the  attachment     The  letter  of  instructions  did  not 


NEW  ORLEANS,  JUNE,  1857.  511 

authorize  them  to  hold  the  cotton  as  the  agents  of  Taylor  <&  Co.  ;  and  this  fact       Bumsidb 
the  latter  knew,  because  the  letter  was  shown  to  thorn.  McKiklbt. 

The  counsel  for  the  intervenors  have  assimilated  this  case  to  that  where  the 
shipper  has  given  an  order  to  some  third  person,  on  the  agent  for  the  property 
or  proceeds  in  his  hands. 

The  order,  in  such  cases,  is  a  declaration  on  the  part  of  the  shipper  that  he 
desires  some  third  person  to  have  the  control.  Its  acceptance  is  an  acknow- 
ledgment on  the  part  of  the  agent,  that  he  will  in  future  hold  the  property  for 
such  third  person,  and  thereby  becoming  the  agent  of  such  third  person.  The 
cases  cited  by  interveners'  counsel  apply  only  to  such  causes. 

Gray  v.  Traftan^  7  M.  R.  702,  is  precisely  such  a  case ;  also,  Cutters  v. 
Baker,  2  A.  R.  572 ;  Ba7iJc  of  St.  Mary's  v.  Mortan,  12  R.  R.  411. 

It  is  submitted  that  the  distinction  is  so  broad  between  such  cases  and  the 
one  before  the  court,  as  to  render  comment  unnecessary. 

Another  class  of  cases  cited  by  interveners'  counsel,  is  where  the  property 
had  actually  been  transferred,  so  that  the  legal  title  was  in  the  intervener. 
Such  as — 

Williams  v.  Pin^r,  10  A.  R.  277.  The  bill  of  lading  showed  the  legal  title 
was  in  Grant  <t  Barton,  the  intervenors.  The  cotton  was  shipped  on  "  their 
account.'^  Bank  of  Port  Gibson  v.  Burke,  4  R.  R.  440 ;  Abbot  on  Shipping, 
old  paging  note,  p.  334  and  335  ;  Oliver  v.  Lake,  3  A.  R  78,  is  a  case  of  the 
same  character. 

In  Armor  v.  CocJcbum,  4  N.  S.  668,  the  facts  of  the  case  and  the  reasoning 
of  the  court  are  stated  so  carelessly  and  obscurely,  that  it  is  only  by  an  atten- 
tive perusal  that  the  report  can  be  understood. 

The  defendant,  residing  in  Alabama,  being  indebted  to  Banks,  Miller  &  Kin- 
eaid,  shipped  25  bales  cotton,  delivered  to  one  Mason,  with  instructions  to  sell 
the  same,  and  pay  to  B.,  M.  &  K.  Mason,  on  arriving  at  New  Orleans,  deliv- 
ered the  cotton  itself  to  Banks,  Miller  &  Kineaid,  telling  the  purpose  for  which 
it  was  sent  and  the  conditions  under  which  he  had  received  it. 

While  the  cotton  was  thus  in  their  own  hands,  placed  there  to  pay  their 
debt,  another  creditor  of  the  defendant  had  it  attached. 

The  court  decided  that  the  cotton  could  not,  under  the  circumstances,  be 
taken  out  of  the  hands  of  Banks,  Miller  Jh  Kincald, 

This  is  a  widely  different  case  from  the  one  before  the  court  Neither  law 
nor  equity  would  take  cotton  thus  situated  out  of  the  hands  of  one  creditor  to 
pay  another. 

None  of  the  cases  relied  on  by  interveners'  counsel  are  applicable  to  the 
case ;  while  the  principles  stated  in  the  case  of  Goodhue  v.  McClarty,  3  A.  R. 
66,  cover  every  ground  we  have  taken. 

The  counsel  for  the  intervenors  say  that  the  promise  of  Me E  hoy  &  Brad^ 
ford,  to  pay  the  proceeds  to  the  intervenors,  may  have  prevented  their  attach- 
ing. 

Mr.  Grihhle^s  testimony  shows  that  no  such  promise  was  made ;  but  even 
had  it  been,  it  was  unauthorized  by  McKluley  <r  Moore,  and  did  not  at  all  pre- 
vent Taylor  &  Co.  from  attaching.  A  creditor  may  even  attach  property  of 
the  debtor  in  his  own  hands.  Taylor  &  Co.  may  have  supposed  that,  under 
the  circumstances,  it  would  not  be  necessary  to  attach ;  if  so,  it  was  their  own 
mistake,  and  could  not  be  the  foundation  of  any  legal  right  to  the  cotton. 

Neither  could  the  mistakes  of  McElroy  &  Bra/lford,  as  to  their  power  under 
the  letter  of  instructions,  benefit  Taylor  &  Co.,  for  they  were  cognizant  of  the 
letter  and  extent  of  power  conferred  })y  it 

With  regard  to  the  $800  advanced  to  McElroy  (6  Bradford  on  the  purchase 
of  the  cotton,  neither  the  defendants  nor  Taylor  di  Co.  were  entitled  to  that 
until  the  sale  was  perfected  by  delivery.  Until  that  event,  the  money  belonged 
to  the  purchaser,  and  if  anything  had  prevented  the  delivery  of  the  cotton,  he 
was  entitled  to  a  return  of  the  money. 

This  was  the  state  of  things  produced  by  the  attachment  in  this  case.  Sup- 
pose the  Sheriff  had  taken  possession  of  the  cotton,  would  Taylor  d  Co.  have 
been  entitled  to  these  $800  ?  or  would  the  purchaser,  who  had  been  disap- 
pointed in  the  delivery  ?  We  think,  most  unquestionably,  the  money  would 
have  to  be  returned  to  the  purchaser.  The  same  legal  consequences  flow  from 
the  garnishment 

The  cotton  being  liable  on  the  attachment,  the  whole  of  the  proceeds  in  the 
hands  of  the  garnishees  must  be  liable. 
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Besides,  the  letter  of  instructions  did  not  authorize  MeElroy  it  BraSffard  to 
McKwur.  ™*s®  money  on  the  cotton,  by  way  of  advance  or  in  any  other  mode,  for  the 
benefit  of  Tat/ lor  &  Co.  It  only  authorized  them  to  pay  over  the  proceeds 
after  the  cotton  was  sold.  There  could  be  no  proceeds  until  the  cotton  was 
weighed  and  delivered.  The  condition  precedent,  on  which  the  rights  of  Tay- 
lor &  Co.  depended,  had  not  happened  at  the  date  of  the  attachment  That 
condition  could  not  happen  subsequently,  so  as  to  change  the  rights  of  parties 
which  had  become  irrevocably  fixed  by  the  attachment 

On  the  re-hearing,  the  opinion  of  the  court  was  delivered  by 
BrcHANAN,  J.    The  garnishees,  McElroy  d  Bradford.,  received  on  consign- 
ment, between  the  2d  and  12th  April,  1856,  twenty-one  bales  of  cotton  belong- 
ing to  defendants,  accompanied  by  the  following  letter  of  instructions : 

"i/is»r§.  McElroy  &  Bradford: 

**I  send  you  some  cotton,  which  I  hope  you  will  receive  in  due  time^  and  I 
wish  you  to  sell  as  soon  as  you  can,  or  as  the  times  justify,  and  when  sold 
please  pay  the  proceeds  to  David  Taylor  <S;  Co,  I  will  forward  some  more  as 
soon  as  I  get  it  to  the  river.     Please  let  me  hear  from  you  as  soon  as  you  selL 

**  Yours,  very  respectfully, 

"J.    N.    McKlNLET." 

The  garnishees  immediately  notified  Datid  Taylor  c0  Co,  that  the  cotton  was 
on  hand  as  shipped  by  McKinley  for  their  benefit,  and  exhibited  to  them 
McKinley^B  letter  of  instructions,  and  told  them  that  as  soon  as  the  cotton  was 
sold,  the  proceeds  of  the  same  would  be  paid  to  them.  The  garnishees  also 
offered  at  the  same  time  to  Taylor  <&  Co.  to  sell  the  cotton  immediately,  if  re- 
quired, but  advised  them  to  hold  on  for  an  advance  in  price,  to  which  Taylor 
&  Co.  assented.  Several  weeks  after  this  conversation  the  garnishees  made 
sale  of  the  cotton,  but  before  they  had  weighed  and  delivered  it,  garnishment 
process,  at  the  instance  of  plaintifis,  was  served  upon  them  herein,  on  the  1st 
May,  1856.  David  Taylor  &  Co.  intervene  in  this  suit,  prove  that  they  are 
creditors  of  defendants,  by  account,  to  an  amount  exceeding  the  value  of  the 
cotton,  and  claim  its  proceeds  by  preference  over  the  attaching  creditor. 

The  facts  of  this  case  are  very  similar  to  those  of  Amior  v.  Coekbttm^  5  N. 
S.  668.  The  garnishees,  as  we  have  seen,  received  the  cotton  from  the  defen- 
dants, who  were  its  owners,  with  instructions  to  sell  as  soon  as  practicable  or 
advisable,  and  to  pay  over  the  proceeds  to  the  interveners.  Those  instructions 
left  a  discretion  as  to  time  of  sale  of  the  cotton,  but  the  destination  of  the  pro- 
ceeds was  peremptory.  The  garnishees  communicated  at  once  with  the  inter- 
venors,  and  submitted  themselves  to  their  arbitrament  of  the  propriety  of  an 
immediate  sale,  tendering  merely  their  advice  to  hold  on  for  a  rising  market 
The  interveners  accepted  this  advice,  and  directed  the  garnishees  to  delay  sales. 
The  Btipulation  pour  autrui  contained  in  the  letter  of  instruction  of  defendants 
to  the  garnishees  having  been  thus  accepted  by  the  party  for  whose  benefit  the 
stipulation  was  made,  could  no  longer  be  revoked  by  the  shipper  of  the  cotton. 
C.  0.  1884.  The  shipper  had  lost  the  control  of  it,  and  could  no  longer  give  it 
another  destination. 

From  the  moment  of  the  acceptance,  as  manifested  by  the  acts  above  detailed, 
the  garnishees  are  to  be  viewed  as  trustees  for  the  intervenors„  who  had  a  vested 
interest  in  the  cotton  and  its  proceeds,  which  entitles  them  to  a  preference  over 
the  attaching  creditor.  Gray  v.  Trafton,  12  M.  R  702;  Conery  v.  Wehb^ 
RawUngB  dc  Co.,  12  An.  282. 
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We  deem  it  proper  to  state  that  Mr.  Justice  Lga,  upon  the  re-hearing,  had 
come  to  the  same  conclusion  which  we  now  express. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  this  court,  here- 
tofore rendered,  be  set  aside,  and  that  the  judgment  of  the  District  Court  be 
affirmed,  with  costs. 
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Otxbbvlkd  Dbcisiom  of  Lsif  J.  The  plalntiflb  being  crediton  of  lie^adey  <A  Moore  who  are  absent 
defendanto,  levied  an  attachment  upon  twentj-one  bales  of  cotton  In  the  hands  of  MoElroy  A 
Bradprd.  Accompanying  the  shipment  from  the  defendant  to  McSlroy  A  Bra^^fbrd  was  the 
following  letter  of  instructions : 

"Shbbtbfokt,  La.,  &farch  89Ui,  1854. 
**  Meur%,  McElroy  A  Bradfbrd : 

**■  I  send  you  some  cotton,  which  I  hope  tou  will  receive  in  due  time,  and  I  wish  you  to  sell  as  soon 
as  you  can,  or  as  the  times  justity,  and  ^johtn  wcML  please  pay  the  proceeds  to  Da/9id  Taylor  A  Co. 
I  will  forward  some  more  as  soon  as  I  get  it  to  the  river.  Please  let  me  hear  from  you  as  soon  as 
you  sell. 

**  Tours,  very  respectfully, 

""J.  N.  McKnruT.** 

This  letter  was  shown  before  the  attachment  to  Datid  Taylor  S  Co,,  who  have  Intervened  in  this 
suit,  and  have  claimed  the  proceeds  of  this  shipment  as  applicable  to  a  debt  due  to  them  from  the 
defendants.  At  the  date  of  the  service  of  the  attachment  the  cotton  had  been  sold,  but  had  not  been 
weighed  or  delivered. 

These  are  substantially  the  fticts  of  the  case. 

The  question  to  be  determined  is  whether  David  Tuylor  A  Oo.y  the  Interveners,  had  acquired 
such  an  interest  in  the  cotton  or  its  proceeds,  as  to  protect  it  from  attachment  at  the  suit  of  a  credi- 
tor of  the  shipper. 

The  cotton  was  in  the  hands  of  the  defendants*  agent ;  it  had  not  been  weighed  or  delivered.  The 
pAssesslon  of  the  agent  was,  so  far  as  any  l^al  consequences  flowed  therefrom,  that  of  the  principal, 
and  in  his  hands  it  would  have  been  liable  to  attachment 

The  case  is  not  presented,  as  in  that  of  Paimer  db  Co.  v.  Sbmort  of  a  factor  who,  having  accepted 
a  consignment,  seeks  to  divert  the  proceeds  to  a  different  purpose  from  that  contained  in  his  instruc- 
tions. It  may  be  conceded  that  the  factors  in  this  case  could  have  given  no  other  destination  to  the 
Eroceeds  of  the  cotton  in  their  hands  than  that  contained  in  the  letter  accompanying  the  shipment, 
at  the  rights  of  third  parties  are  not  affected  by  their  obligations  as  factors.  The  exhibition  of  the 
letter  of  instructions  to  the  interveners  could,  under  the  circumstances,  confer  no  rights  upon  them : 
it  merely  conveyed  information  of  the  Intentions  of  the  defendants  with  reference  to  the  disposition 
which  would  be  made  of  the  proceeds  of  the  shipment  when  sold.  No  advance  was  asked  or  ob- 
tained by  the  agents,  nor  was  any  new  credit  given  upon  the  faith  of  the  promised  appropriation  of 
the  proceeds :  the  transaction  consisted  simply  in  the  announcement  of  the  intentions  of  the  shipper, 
which  no  doubt  would  have  been  carried  out  but  for  the  seisure.  Until  the  sale  of  the  cotton  was 
complete  It  was  sutiJect  to  seisure  in  the  hands  of  the  defendants'  agent. 

It  is  true,  as  a  general  rule,  that  where  the  owner  has  lost  all  control  over  the  property,  and  can- 
not change  its  destination,  creditors  cannot  attach,  but  the  application  of  this  rule  has  been  restricted 
to  cases  where  the  delegation  was  in  some  manner  or  form  the  subject  matter  of  a  contract.  A  mere 
letter  of  instructions  from  a  shipper  to  his  own  agent,  which  is  not  made  the  basis  of  any  new  en* 
gagement  or  transaction,  cannot  be  so  considered,  though  such  instructions  may  have  been  commu- 
nicated by  the  agent  to  the  party  to  whom  the  payment  was  Intended  to  be  maae. 

It  is  ordered,  that  the  Judgment  appealed  from  be  reversed,  that  the  plaintifflu,  J.  Bumsids  A  Co., 
do  have  and  recover  of  the  defendants,  JfeKinley  S  Moore^  the  sum  of  $980  17,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum  from  the  80th  day  of  April.  1856,  till  paid,  and  costs 
of  suit  to  be  paid  by  preference  out  of  the  proceeds  of  the  property  attached  herein.  It  Is  farther 
ordered,  that  the  intervention  of  David  Taylor  i£  Cto.  be  dismissed  at  their  costs,  and  that  the  de- 
fendanti  and  interveners  pay  the  costs  of  this  appeal. 


The  State  of  Louisiana,  on  the  relation  of  James  Foui^ouze,  v.  The 
Judge  op  the  Fifth  District  Court  of  New  Orleans. 


BusmoB 

MoKlXLR'. 
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Writs  of  mosMlanMM  and  prohXMUon  to  the  District  Judges  will  only  be  issued  in  aid  of  the  appeUatt 
jurisdiction  of  the  Supreme  Court. 

APPLICATION  for  a  writ  of  prohiUtion  to  the  Judge  of  the  Fifth  District 
Court  of  New  Orleans,  EgglesUm^  J. 
Spofford,  J.  The  relator,  producing  his  commission  and  oath  of  office  as 
Judge  of  the  Second  Judicial  District  Court  of  Louisiana,  seeks  a  writ  of  pro- 
hibition upon  the  following  allegations :  that  his  predecessor  in  office,  Octave 
L,  BousseaUy  assuming  still  to  be  Judge  of  the  Second  Judicial  District,  on  the 
16th  April,  the  day  of  the  date  of  relator's  commission,  filed  in  the  Clerk's 
office  for  the  parish  of  Plaquemines  a  petition  contesting  the  relator's  election 
to  the  grtd  office;  that  assuming  still  to  act  as  Judge  as  aforesaid,  the  said 
65 
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flTATB  BfyuMeau^  on  the  29ih  May  filed  in  the  same  Clerk's  office  a  paper  purporting 
jinxiB  IiSb  D.  0.  to  recuse  himself  in  the  trial  of  the  contested  election  suit,  and  referring  the 
same  to  the  H<m.  H.  B.  Bggl&tton^  Judge  of  the  Fifth  District  Court  of  New 
Orleans,  or  any  other  District  Judge  from  an  adjoining  district,  to  try  the  case 
on  the  third  Monday  in  June  next  in  the  parish  of  Plaquemines;  that  said  E. 
jR  JSggleston,  Judge,  Ac,  has  been  notified  thereof;  and  has  also  permitted  and 
ordered  to  be  filed  a  supplemental  petition  by  the  said  SouueaVy  setting  forth 
new  matter  of  controversy,  and  that  unless  restrained  by  a  writ  of  prohibition 
from  this  court,  the  said  BggUiton,  Judge,  Ac,  will  proceed  to  the  parish  of 
Plaquemines  and  illegally  assume  to  try  said  contestation ;  the  relator  avers 
that  his  commission  and  oath  of  office  are  conclusive  evidence  of  his  possession 
and  title;  that  he  is  sole  Judge  of  the  Second  Judicial  District;  that  hi«  pre- 
decessor, hem^/un^ttu  officio,  committed  an  act  of  usurpation  in  assuming  to 
recuse  himself  and  to  select  a  Judge  to  try  this  case;  that  no  law  of  the  State, 
except  a  special  law  for  the  parish  of  Orleans  alone,  authorizes  such  a  judicial 
proceeding  as  is  here  attempted  to  test  the  validity  of  the  election  of  a  Judge 
who  is  a  district  and  not  a  parish  officer ;  that  there  is  no  law  authorizing  a 
Judge  of  one  of  the  District  Courts  of  New  Orleans  to  go  to  the  parish  of 
Plaquemines  to  try  recused  cases ;  that  these  irregular  proceedings  impede  the 
administration  of  justice  and  interfere  with  the  appellate  jurisdiction  of  this 
court,  and  produce  injuries  which  cannot  be  redressed  by  the  ordinary  form  of 
procedure  on  account  of  its  slowness ;  wherefore  an  order  is  prayed  for  pro- 
hibiting the  said  If.  B.  Eggleston,  Judge,  &c.,  from  taking  cognizance  of  said 
pretended  case,  or  attempting  to  hold  a  court  in  the  parish  of  Plaquemines, 
and  the  said  Bous$eau  from  prosecuting  said  suit  or  granting  any  orders  therein. 

The  petition  certainly  presents  a  strong  case,  but  it  is  now  the  settled  juris- 
prudence of  this  court  that  it  will  issue  writs  of  mand^^mus  and  prohibition  to 
District  Judges  only  in  aid  of  its  appellate  jurisdiction.  Were  we  in  this  form 
to  decide  that  the  District  Judge  could  not  sit  to  try  such  a  case  as  is  described 
in  the  relator's  petition,  we  would  ho  taking  original  jurisdiction  of  a  question 
which  has  not  yet  been  mooted  before  the  District  Judge ;  an  exception  to  the 
jurisdiction  or  an  exception  to  the  mode  of  procedure  should  first  be  presented 
to  the  court  which  assumes  to  take  jurisdiction  in  an  improper  case,  and  then, 
if  overruled,  the  question  may  be  brought  regularly  before  us  by  prohibition, 
as  in  the  case  of  Foute,  11  An.  187;  non  constat  but  that  the  District  Judge, 
on  looking  into  the  law  and  hearing  the  parties,  will  be  of  opinion  that  there 
is  no  legal  warrant  to  be  found  in  the  statuses  for  such  proceedings  as  are 
sought  to  be  carried  on  by  the  complainant  Eouuem' 

The  case  of  the  Succession  of  Whipple,  2  An.  286,  is  precisely  in  point 
There  the  Supreme  Court  refused  an  application  for  a  prohibition,  because  the 
question  of  jurisdiction  had  never  been  raised  before  the  District  Court,  nor 
decided  by  it  See  also  the  JSUaie  v.  The  Judge  of  the  Commercial  Court,  4 
Rob.  48. 

Application  refused. 


i^ 
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Ab  it  respecta  mnnlclpal  corporationt  It  has  -alwayB  been  held  that  the  law  of  the  State  creatiDg  them 
and  conferring  upon  their  officers  a  part«f  thesorereign  auUioritj  as  mandataries  of  the  govern- 
ment is  not  a  contract,  and,  as  a  oonsequwce,  that  the  Legislature  may  modlty  such  Acts  of  in- 
corporation at  its  pleasure. 

The  Legislature  had  the  power  to  sAiolish  entlrelr  the  corporation  «f  the  former  dtf  of  La&yette, 
until  it  became  incorporated  in  the  cit^  of  New  Orleans,  and  was  Anally  protected  as  a  part  of  the 
same  by  the  Constitution  of  1862. 

The  Aets  of  the  Legislature  which,  in  <^MSOlldattng  the  three  nftnlcipallties  and  the  city  of  Lafayette 
under  one  government,  directed  that  «be  debts  of  eachi  which  were  to  be  assessed  by  the  city  at 

'  large,  should  alternately  be  liquidated  asd.pald  ^  taxatfoB  of  the  inhabitsots  of  the  respective 
districts,  in  proportion  to  the  burden  Which  they  Imposed  upon  the  new  government  by  their  res- 
pective debts,  were  not  contracts.  ThAw'fras  nothidg  to  plHivent  the  Legislature  from  changing 
its  policy  and  providing,  as  was  done  by  the  Act  of  ISth  Harch,  lfl56,  that  the  taxes  should  be 
equal  and  uniform  within  the  entire  limits  of  the  city.  The  statute  complatned  of  is  a  literal  com- 
pliance with  the  commands  of  the  Oonstltution,  and  does  not  violate  any  contract  or  interfere  with 
any  vested  right. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
A,  W.  Jourdany  for  plaintiff  and  appellant    J.  J,  Michel,  for  defendant 

Merrick,  C,  J.     The  plaintiff's  counsel  states  his  case  as  follows,  viz : 

"  The  defendants  have  demanded  the  payment  of  certain  taxes,  known  as 
the  '  consolidated  loan  tax,'  which  is  imposed  for  the  purpose  of  paying  the  in- 
terest upon  and  ultimately  liquidating  the  \consolidated  deht'  represented  hy 
bonds,  issued  under  the  Acts  <^  the  Legislature  of  February  23d,  1852,  by 
virtue  of  which  Acts  the  three  municipalities  were  consolidated,  and  the  city 
of  Lafayette  annexed. 

"  Plaintiffs  have  enjoined  the  collection  of  this  tax  upon  the  ground  that 
as  residents  and  property  owners  in  the  Fourth  District,  late  city  of  Lafayette, 
their  property  can  only  be  made  to  pay  such  a  per  centcLge  upon  property  in 
the  Fourth  District  as  will  raise  the  flum  oi  fifty  thmmnH  dMcvn,  the  amount 
fixed  by  the  Act  of  1852,  as  sufficient  to  pay  the  interest  upon,  and,  ultimately, 
the  debt  of  the  city  of  Laiayette ;  for  which  debt  only^  the  real  estate  and  slaves 
in  the  Fourth  District  are  liable  to  contribute,  so  far  as  regards  debts  due  at 
the  date  of  the  said  Acts. 

**  That  said  city  of  New  Orleans,  have  assessed  the  tax  at  ninety  cents  on  the 
one  hundred  dollars,  being  the  «&i]Eie  amount  of  tax  imposed  upon  the  other  dis- 
tricts of  said  city,  when  in  truth,  and  legally,  the  tax  should  not  exceed  sixty- 
three  cents  on  the  one  hundred  dollars,  and  that,  by  so  equalizing  said  tax, 
plaintiffs  and  other  property  holders  in  the  Fourth  District,  are  made  to  pay 
the  debts  due  by  the  ^  old  city'  and  by  the  three  municipalities  anterior  to  the 
consolidation  and  annexation. 

**  Plaintiffs  therefore  allege  that  the  ordinances  and  law  assessing  said  con- 
solidated tax,  and  equalizing  it,  are  in  violation  of  the  contract,  and  vested 
rights  under  the  Act  of  1852,  and  unconstitutional,  ask  that  such  be  decreed 
by  this  honorable  court,  and  that  defendants  be  perpetually  enjoined  from  col- 
lecting said  tax. 

"  Defendants  answer  by  demurring  to  the  petition  of  plaintiff,  aver  that 
there  is  no  cause  of  action,  plead  said  exception  as  an  answer,  admitting  the 
fiicts,  and  submit  the  case. 
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Lattok  »*  There  was  judgment  in  the  District  Court  maintaining  the  demurrer  and 

Niw  OBLBim.   dismissing  the  suit 

"  Plaintiffs  have  appealed,  and  ask  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  suit  be  decided  upon  its  merits,  the  facts  and  evidence 
being  admitted." 

The  statute  complained  of  as  unconstitutional  is  the  Act  of  12th  March,  1856, 
which  makes  it  unlawful  for  the  City  Council  to  levy  any.  tax  whatever, 
whether  on  real  estate  or  slaves  or  movables,  except  the  same  be  equal  and 
uniform  within  the  entire  limits  of  the  city.     See  Acts  of  1856,  68,  69. 

It  is  alleged  that  this  Act  violates  the  contract  entered  into  by  the  Legisla- 
ture with  the  different  municifMilities  and  the  city  of  LafSetyette,  by  the  Acts  of 
SOth  March,  1850,  (p  156,)  23d  February,  1852,  (p.  42,)  and  particularly  the 
Act  of  the  same  date,  entitled  ^'  An  Act  supplementary  to  an  Act  to  consolidate 
the  city  of  New  Orleans  and  provide  for  the  incorporation  of  the  city  of  La- 
fityette  and  the  city  of  New  Orleans."    P.  55. 

These  statutes  while  they  consolidated  the  three  municipalities  and  the  city 
of  La&yette  under  one  government,  called  the  city  of  New  Orleans,  directed 
that  the  debts  of  each,  which  were  to  be  assumed  by  the  city  at  large,  should 
ultimately  be  liquidated  and  paid  by  the  taxation  of  the  inhabitants  of  the  res- 
pective  districts  in  proportion  to  the  burden  which  they  imposed  upon  the  new 
government  by  their  respective  debts,  which  the  city  was  obliged  to  assume. 
The  amount  which  was  imposed  upon  the  Fourth  District,  being  the  former 
dty  of  Lafayette,  wt»  $50,000  annitelly.  These  Acts  evidently  were  based 
upon  the  theory  that  it  was  right  and  proper  that  the  inhabitants  of  each  dis- 
trict should  be  charged  with  their  own  debts,  and  that  those  which  had  been 
judicious  and  frugal  in  the  management  of  their  municipal  affairs  ought  not  to 
pay  the  debts  of  those  which  had  been  lavish  and  prodigal  in  their  expen- 
ditures. 

The  statute  of  1856  involves  a  different  theory,  viz :  that  it  is  just  and  right . 
that  the  people  at  large  should  pay  the  debts  of  the  delinquent  districts,  and  - 
that  they  will  derive  an  equivalent  in  the  general  prosperity  of  the  city,  in  its  i 
improved    credit,  andthat  those  districts  which  by  the  new  arrangement  are 
more  heavily  taxed  wiU  also  be  benefited  in  the-  end  by  new  improvements 
which  must  now  be  borne  by  the  city  at  large. 

If  the  Acts  of  1850  and  1852  were  contracts  fixing  the  amount  each  district 
should  pay,  as  alleged  by  the  plaintiffs*  counsel,  the  Legislature  was  not  at 
liberty  to  disregard  its  obligation  and  change  its  principles  of  action.  But  it 
may  be  pertinently  asked  if  there  was  a  contract  with  whom  was  it  made? 
Not  with  the  city  of  Lafayette,  for  the  Legislature  had  the  power  until  it  be 
came  incorporated  in  the  city  of  New  Orleans  and  was  finally  protected  as  a 
part  of  the  same  by  the  Constitution  of  1852,  to  abolish  it  altogether. 

There  was  no  contract  made  with  the  individuals  comprising  the  city  of  La- 
fayette, for  they  did  not  intervene  in  the  proceeding,  nor  give  an  equivalent, 
nor  stipulate  in  their  fitivor  that  the  State  should  surrender  its  power  of  taxa- 
tion. 

As  it  respects  municipal  corporations,  it  has  always  been  held  that  tiie  law  | 
of  the  State  creating  them  and  conferring  upon  their  officers  a  part  of  the  | 
sovereign  authority  as  mandataries  of  the  government  is  not  a  contract,  and,  j 
as  a  consequence,  that  the  Legislature  may  modify  such  Act  of  inoorporation 
at  its  pleasure.     14  L.  R.  406 ;  5  Aa  665. 
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If  it  has  the  power  to  create,  modify,  or  abolish,  it  has  the  power  to  provide 
in  what  manner  the  taxes  shall  be  levied  for  their  support,  and  how  their  debts 
shall  be  paid  upon  thehr  dissolution.  This  is  a  discretion  vested  in  the  Legis- 
lature, (with  whom  is  vested  the  power  of  judging  of  the  necessity  of  taxation) 
and  nothing  prevents  it  from  changing  its  policy  if  it  shall  deem  the  necessities' 
of  the  public  so  require.  The  courts  can  only  interfere  when  it  has  over- 
stepped the  limits  prescribed  by  the  Constitution. 

But  it  is  said  that  taxation  must  be  equal  and  uniform.  The  statute  com- 
plflined  of  purports  to  equalize  the  taxes  throughout  the  limits  of  the  city,  and 
instead  of  being  opposed  to  the  Constitution,  is  a  literal  compliance  with  its 
commands  in  this  particular. 

The  evil  complained  of  is  not  a  want  of  equality  in  the  taxes  but  the  reverse. 
It  is  that  ths  eity  is  burdened  with  the  debts  of  the  municipalities  which  the 
plaintifb,  as  citizens  of  the  Fourth  District^  think  they  ought  not  to  be  com- 
pelled to  pay  equaUf  with  the  inhabitants  of  those  municipalities  who  con* 
tzacted  them. 

Judgment  affirmed. 


LATTOir 

IKW  Obuaot. 


J.  D.  Weaver  v,   N.  D.  Marvel  and  0.  Snedicker. 

Where  one  endorMs  hlM  name  on  a  negotiable  note  with  a  tpaee  left  In  blank  for  the  name  of  the 
person  to  whose  order  it  was  to  be  made  payable  to  be  afterwards  inserted,  and  the  maker  sells 
the  note  in  that  condition  without  the  blank  space  being  filled,  the  bolder  cannot  treat  the  party 
who  had  thus  endorsed  his  name  as  merely  surety  and  hold  him  liable  without  notice  of  pro- 
test. 

It  is  not  unusual  to  endorse  promissory  notes  containing  blanks  to  be  afterwards  filled  up  so  as  to 
make  the  party  an  endorser,  and  the  note  as  to  him  is  to  be  treated  exactly  as  if  it  had  been  filled 
np  before  he  endorsed  It. 

A  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
xjL     T,  a,  Bartlette,  for  plaintiff  and  appellant     Waples  &  Eustis,  for  de- 
fendants. 

YooRHiES,  J.  The  defendants  are  sought  to  be  made  liable  as  sureties  of  the 
maker  of  the  following  promissory  note : 

^*  $865.  New  Orleans,  March  I6th,  1856. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of the  sum  of 

three  hundred  and  sixty-five  dollars,  value  received. 

^  H.   DONOHOB. 

**  Endorsed,  N.  D.  Marvel. 
C.  Snedicker. 

"It  is  admitted  that  D<mo\oe  sold  the  note. to  Weaoer  in  the  condition  in 
which  it  now  is,  with  the  endorsements  thereon."  Further,  "  that  the  notice  of 
protest  was  not  sufficient  to  hold  the  defendants  as  endorsers." 

We  do  not  think  the  defendants  can  be  considered  bound  merely  as  sureties. 
The  cases  on  which  the  plaintiff  relies  to  hold  them  liableas  such,  without 
notice  of  protest,  appear  to  us  to  be  clearly  distinguishayiMKa  the  one  at  bar. 
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WsATB  In  all  of  those  cases,  reported  in  4  M.  R.,  639 ;  3  N.  S.,  659 ;  10  L.  R.  374 ; 

MjIV«l.  14  ibid,  386;  4  R.  R.,  161 ;  1  A.  R.,  248,  274;  2  ibid,  592 ;  4  ibid,  273;  the 
notes  declared  upon  had  not  been  endorsed  by  the  payees,  in  other  words,  the 
defendants  were  not  parties  to  them.  For  in  legal  intendment  the  payee  is 
called  the  endorser,  and  so  is  every  other  person  who  successively  puts  his 
name  on  the  back  of  the  bill  of  exchange  or  promissory  note,  and  the  person 
to  whom  it  is  then  assigned  or  delivered  is  called  the  endorsee  or  holder.  It  is 
true  in  the  cases  of  the  Louisiana  State  Bank  v.  Seneeal^  11  L.  R.  80,  and 
Lec1ci4i  Y.  Scott  et  ah,,  10  L.  R.,  415,  also  relied  upon,  the  defendants  as  en- 
dorsers of  accommodation  paper  were  considered  to  be  sureties.  But  in  neither 
of  these  cases  does  the  question  appear  to  have  been  raised  as  to  whether 
the  rights  and  obligations  of  the  parties  were  to  be  governed  in  other  respects 
according  to  the  rules  of  the  commercial  law  or  not  But  in  the  case  of  Jacobs 
V.  Williams,  11  R.  R.,  187,  where  the  defendants  were  accommodation  en- 
dorsers, the  court  used  the  following  language :  '*  The  suretyship  between  an 
accommodation  endorser  and  the  maker  of  a  note  exists  only  as  between  them- 
selves ;  with  respect  to  the  holders,  their  liability  must  depend  on  the  rules  ap- 
plicable to  negotiable  instruments  in  general  The  holder  must^  therefore, 
take  the  necessary  steps  to  bind  them,  and  they  can  avail  themselves  of  any 
defence  which  might  belong  to  a  maker,  or  endorser,  on  business  paper."  The 
doctrine  thus  announced  was  subsequently  recognized  by  this  court  in  the 
case  of  Braux  v.  LeBlane,  10  A.  R.,  98,  where  Mr.  Justice  Ogden,  as  the  organ 
of  the  court,  said:  *^An  accommodation  endorser  stands  on  the  same  footing 
with  other  endorsers,  as  to  what  is  legally  requisite  to  fix  his  liability."  In 
the  case  at  bar,  JDonohoe  was  neither  the  payee  nor  endorser  of  the  note  sued 
upon.  In  receiving  the  note  thus  we  think  the  plaintiff  had  good  reason  to 
consider  the  defendants  as  parties  to  it  when  endorsed  by  them,  Marvel,  the 
first  endorser,  as  payee ;  and  there  was  nothing  to  prevent  him  from  filling  up 
the  blank  by  the  insertion  of  the  name  of  the  payee. 
Judgment  affirmed. 


SAVE   CASE   ON   A   RE-HEARING. 

VooBHiEs,  J.  In  refusing  a  re-heading  we  will  briefly  add,  that  it  is  not 
unusual  to  endorse  promissory  notes  containing  blanks  to  be  afterwards  filled 
up,  so  as  to  make  the  party  an  endorser.  In  all  such  cases,  as  against  him,  the 
note  is  to  be  treated  exactly  as  if  it  had  been  filled  up  before  he  endorsed  it, 
and  he  will  be  bound  accordingly. 

5  Cranch,  142 ;  4  Mass.  R.,  45,  55  ;  7  Cowen*s  R,  336. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  re-hearing; prayed 
for  in  this  case  be  refused. 
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John  C.  Shannon  v.  Steamer  America  and  Owners. 

Where  the  consideration  of  a  note  due  inpreseriH  wa«  the  acceptance  by  the  plaintiff  of  the  maker's 
draft  payable  at  tweire  months,  by  which  the  latter  was  enabled  to  purchase  property— ^TipAf .' 
That  the  maker  ooold  not  resist  payment  on  the  ground  that  the  note  was  not  Immediately  ex- 
igible. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
7!  B,  Hart^  for  plaintiff  and  appellant.    J,  Ad.  Eoeier,  for  defendants. 

Spoftord,  J.  We  are  not  prepared  lo  say  that  the  District  Judge  erred  in 
considering  the  surety  on  the  attachment  hond  insufficient  The  judgment 
dissolying  the  attachment  must,  therefore,  he  affirmed. 

The  exception  of  prematurity  of  suit  is  clearly  untenable  as  to  the  accounts 
embraced  in  the  plaintiffs'  demand.  There  is  no  evidence  of  any  fixed  term 
of  credit  having  been  given,  and  the  promises  and  letters  relied  upon  are  too 
indefinate  to  constitute  an  extension  of  time  such  as  would  be  available  in  law 
to  postpone  a  right  of  action.  There  seem»  to  have  been  no  consideration  for 
a  contract  of  the  nature  alluded  to,  and  the  (act  that  supposed  promises  sub- 
sequent to  the  date  of  the  account  are  relied  on  by  the  appellant,  shows  that 
whatever  credit  was  originally  given  had  expired. 

The  due-bill  presents  a  greater  difficulty.  On  its  face  it  is  payable  on  de- 
mand. It  is  not  a  contingent  obligation.  If  it  had  a  valid  consideration,  we 
do  not  perceive  any  good  reason  why  it  should  not  be  exigible  at  the  will  of 
the  plaintiff  according  to  its  tenor.  The  consideratioB  was  an  acceptance  by 
the  plaintiff  of  the  draft  of  the  defendants  at  twelve  months,  which  enabled 
the  latter  to  buy  the  steamboat  America.  By  taking  a  note  due  inpresenti  for 
this  acceptance^  the  plaintiff,  perhaps,  became  absolutely  bound  on  the  accep- 
tance. At  any  rate,  he  could  hardly  be  considered  a  mere  accommodation  ac- 
ceptor. He  had  received  value  for  accepting.  Nor  are  we  prepared  to  say  that 
if  he  were  simply  an  accommodation  acceptor,  the  parties  might  not  lawfully 
so  modify  their  contract  as  to  give  the  acceptor  the  means  of  indemnifying 
himself  so  soon  as  he  should  find  that  he  was  in  danger  from  the  impending 
insolvency  of  the  drawers.  The  defendants  certainly  meant  something  by 
giving  the  due-bill  payable  on  demand ;  and,  without  intimating  any  opinion 
to  the  prejudice  of  third  parties  who  may  hereafter  complain  of  this  arrange- 
ment, we  do  not  think  it  lies  in  the  mouths  of  the  defendants  to  deny  their 
own  contract,  and  to  say  that  the  due-bill  is  not  now  exigible. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  dissolving 
the  attachment  sued  out  in  this  owe  be  affirmed.  And  it  is  further  ordered, 
that  the  judgment  dismissing  the  suit  be  avoided  and  reversed,  the  petition  re- 
instated, and  the  cause  remanded  for  further  proceedings  according  to  law;  the 
costs  of  this  appeal  to  be  borne  by  the  defendants  and  appellees. 


^1 
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I  }?    520|  J.    ROUANET  V.    L.   CaSTEL  Ct  al. 

{114    8231 

The  Code  of  1885,  on  tho  •utj^ct  of  respite,  hM  not  Introduced  a  new  rule  of  counting  the  Totei  at 
the  meeting  of  the  creditors.  The  m^orlty  in  number  and  amount  Is  to  be' ascertained  hj  ref- 
erence to  those  admitted  by  the  debtor  upon  the  tableau. 

The  Legislature  baving  apparently  acquiesced  In  this  previous  construction  of  the  law,  which  is  one 
proving  the  obligation  of  contracts,  the  court  has  less  difflcultj  in  adopting  it. 

APPEAL  fipom  the  Second  District  Court  of  New  Orleans,  Morgan^  J, 
J,  (fi  E,  BurmudeZy  for  plaintiff     L.  Byma^  for  defendants  and  appel- 
lants. 

Merrick,  C.  J.  In  the  Code  of  1808,  under  the  title  Bespite,  it  is  provided 
that  "  the  creditors  who  have  not  taken  the  oath,  (at  the  meeting  of  the  credi- 
tors,) cannot  be  reckoned  in  the  number  of  the  creditors  who  possess  three- 
fourths  of  the  debts."    Page  438,  Art.  4. 

This  provision  of  law  is  reproduced  in  the  Code  of  1825,  in  these  words : 

*'  The  creditors  who  do  not  make  this  oath,  shall  not  have  the  right  of  vot- 
ing, and  their  credits  shall  not  be  counted  among  those  by  whidi  it  is  to  be 
determined  whether  the  respite  is  granted  or  not"    8054,  No.  5. 

Under  the  Code  of  1808,  it  was  held  that  those  creditors  placed  on  the  bilan 
who  did  not  appear  at  the  meeting  of  the  creditors  and  vote,  should  be  counted 
among  those  refusing  the  respite.     8  N.  S.  446;  ibid  504. 

The  question  presented  in  the  present  case  is,  whether  the  provision  of  the 
Code  of  1825  just  cited,  has  introduced  a  new  rule  of  counting  the  votes ; 
whether  in  counting  the  votes  to  ascertain  the  majority  in  number  and  amount, 
those  at  the  meeting  of  creditors  alone  are  to  be  considered,  or  whether  the 
majority  in  number  and  amount  is  to  be  ascertained  by  reference  to  those  ad- 
mitted by  the  debtor  upon  the  bilan  ? 

The  point  was  made  and  the  question  appears  to  have  been  considered  in  the 
case  of  Janin  v.  ffis  Creditors^  8  L.  R.  467,  and  the  same  construction  was 
put  upon  the  New  as  upon  the  Old  Code  in  this  particular.  It  is  possible  that 
we  might  have  found  some  difficulty  in  arriving  at  the  same  conclusion.  But 
as  the  construction  is  one  favoring  the  obligation  of  contracts,  and  as  the  Le- 
gislature has,  since  the  abovementioned  decision  was  rendered,  passed  a  law 
amending  Art  3058  C.  C,  so  as  to  give  power  to  a  majority  of  creditors  in 
number  and  amount  to  bind  the  others,  thus  apparently  acquiescing  in  the 
construction  of  our  predecessors,  we  do  not  feel  ourselves  caUed  upon  to  adopt 
a  different  construction  of  the  Article  in  questioa    See  Acts  1643,  p.  51. 

Judgment  affirmed. 
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SuccBssioN  OP  Martin  Broderick. — On  opposition  of  Spencer  ^Field 
&  Go.  et  als.  to  the  tableau  of  distribution. 

4  steamboat  ii  not  an  olject  Boaeeptible  of  hypothecation  nnder  the  laws  of  this  State. 

The  Act  of  OongresB  regulating  the  mode  of  registering  mortgages  on  vessels  was  not  Intended  to 

legalise  contracts  between  cltlaens  of  the  same  State,  made  within  the  limits  of  that  State,  and 

intended  to  be  executed  there,  which  are  contrary  to  the  law  of  the  State. 
The  limitation  of  sixty  days  does  not  apply  in  the  case  of  a  privilege  of  a  vendor  of  coal  furnished 

to  a  steamboat  when  the  coal  had  never  been  received  on  the  boat,  but  was  piled  up  on  the  bank 

of  Uie  river. 
The  privQege  of  the  vendor  of  the  engine,  boilers  and  machinery  of  a  vessel,  which  form  a  oompo* 

nent  part  thereof,  Is  a  privilege  under  Article  8S04  of  the  Code,  and  is  lost  in  the  sixty  days  after 

the  materials  were  ftamlshed. 
A  Judgment  obtained  by  the  fttmlsher  of  such  materials,  with  a  lien  and  privilege,  is  not  binding 

upon  other  creditors  who  were  not  parties  to  the  Judgment. 
An  allowance  cannot  be  made  for  the  support  of  the  minor  heirs  of  a  succession,  nnder  the  Act  of 

the  SSKh  March,  1886,  when  such  minor  heirs  are  not  creditors  of  the  succession  of  their  deceased 

parent. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
T.  W,  Collins,  L,  Eyma  and  E.  M,  JDyson,  for  appellants.    Dwant  S 
HamoTy  for  appellees. 

Buchanan,  J.  Spencer  Field  S  Co.,  appellees,  claim  a  privilege  of  vendor 
on  certain  coal  found  in  this  succession,  and  also  a  right  of  mortgage  on  the 
ferry-boat  Two  Brothers. 

Their  privilege  was  allowed  but  their  mortgage  rejected  by  the  judgment  of 
the  court  below.  They  have  answered  the  appeal,  and  pray  that  the  judgment 
be  amended  in  their  favor  by  allowing  them  a  right  of  mortgage  upon  the  pro- 
ceeds of  the  Two  Brothers. 

They  offer  in  evidence  an  act  under  private  signature,  made  at  New  Orleans 
the  18th  July,  1854,  whereby  Martin  Broderich,  sole  owner  of  the  steamboat 
called  the  Two  Brothers,  of  New  Orleans,  as  per  enrollment  No.  100,  granted 
at  the  port  of  New  Orleans  on  the  24th  day  of  May,  1854^  acknowledged  him- 
self indebted  to  Spencer  Field  S  Co,^  merchants  of  this  city,  in  the  sum  of 
three  thousand  four  hundred  dollars,  for  coal  furnished  by  said  firm  to  the  said 
steamboat,  for  which  amoimt  said  BrodericJc  had  given  nine  promissory  notes, 
dated  the  18th  July,  1854,  and  payable,  monthly,  from  one  to  nine  months 
after  date,  and  in  order  to  secure  the  payment  of  said  notes  at  their  maturity, 
said  Broderick  mortgaged  his  said  steamboat  to  the  said  Spene&r  Field  &  Co, 
until  the  final  payment  of  said  notes. 

Appended  to  the  mortgage  is  a  certificate  fi*om  the  Collector's  ofBce  of  the 
port  of  New  Orleans  that  this  mortgage  was  presented  for  record  at  that  office 
on  the  18th  July,  1854,  and  recorded  in  Book  A,  p.  77. 

The  counsel  of  Field  &  Co,  contend  that  under  the  constitutional  power 
given  to  Congress  to  regulate  commerce,  and  Congress  having  by  the  statute  of 
29th  July,  1850,  (9th  Statutes  at  Large,  p.  440,)  regulated  the  mode  of  regis- 
tering mortgages  on  vessels,  and  the  registry  of  this  mortgage  having  been 
made  in  conformity  to  that  Act  of  Congress,  this  mortgage  is  valid  and  binding, 
and  has  the  effect  of  incumbering  the  steamboat  Two  Brothers  to  the  prejudice 
of  third  persons. 
66 
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BvoommvoT  The  Act  of  Congress  of  29th  July,  1850,  includes  not  only  hypothecations 
hut  all  conveyances  of  vessels.  Its  expressions  are  (sec.  1st):  "No  bill  of  sale, 
mortgage,  hypothecation  or  conveyance  of  any  vessel,  or  part  of  any  vessel,  of 
the  United  States,  shall  be  valid  against  any  person  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  and  persons  having  actual  notice  thereof; 
luless  such  bill  of  sale,  mortgage,  hypothecation  or  conveyance  be  recorded  in 
the  office  of  the  Collector  of  the  Customs,  where  such  vessel  is  registered  or 
enrolled."  «^ 

We  regard  this  as  a  mere  registry  law.  It  certainly  was  never  intended  to 
legalize  contracts  between  citizens  of  the  same  State,  made  within  the  limits 
of  that  State,  and  intended  to  be  executed  there,  which  are  contrary  to  the  law 
of  the  State.  And  that  this  pretended  hypothecation  of  the  steamboat  Two 
Brothers  is  contrary  to  the  law  of  Louisiana  is  settled  by  many  decisions.  See 
Malcolm  &  Wood  v.  Schooner  Henrietta^  7  L.  R.  490;  &rant  v.  Fiol^  17  L.  R 
158;  HilhY,  Phanix  Co,,  2  Rob.  85;  Clark  v.  Laidlaw,  4  Rob.  345;  Loffir 
heth  V.  Vawter,  6  Rob.  127;  Harrod  v.  Churchman,  4  An.  810.  To  the  same 
effect  was  the  case  of  Wickham  v.  LevUtones,  decided  by  us  in  May,  1856,  and 
not  reported.  And  we  find,  upon  an  examination  of  the  record  and  briefs  in 
the  last  mentioned  case,  that  the  mortgage  of  IlunnevilU  Hill  th  Co.  upon  the 
Steamship  Cincinnati  was  duly  registered  under  the  Act  of  Congress,  and  that 
its  registry  was  specially  set  forth  in  the  pleadings  and  argument  of  counsel. 
The  District  Court  did  not  err  in  rejecting  the  claim  of  Spencer  Field  &  Co.  to 
a  mortgage  upon  the  Two  Brothers. 

Neither  did  it  err  in  allowing  them  the  privilege  of  vendor  upon  the  coal 
sequestered  by  them  and  sold  by  the  Sheriff  The  identity  of  that  coal  with 
the  coal  sold  by  them  to  Broderich  is  proved  by  the  wiiu^ss  Randolph.  Neither 
does  the  limitation  of  sixty  days  apply  to  this  privilege,  as  contended  by  coun- 
sel of  appellants,  for  the  coal  sequestered  had  never  been  on  board  the  Two 
Brothers,  but  was  at  first  in  a  flatboat,  whence  it  had  been  removed  on  shore, 
and  was  piled  up  on  the  bank  of  the  river  near  the  ferry  landing. 

The  next  matter  of  which  the  appellant  complains  is  the  allowance  of  a  privi- 
lege of  vendor  upon  the  boilers,  engine  and  machinery  of  the  Steamboat  Two 
Brothers,  in  favor  of  John  Coleman,  as  subrogated  to  a  judgment  of  Knap  A 
Wade,  The  evidence  shows  that  Kiiap  db  Wade  sold  the  boilers,  &<^,  to  Bro- 
derich  in  March,  1854,  and  took  in  part  payment  his  notes,  endorsed  by  Cole- 
man, at  four  and  six  months,  which  were  protested  at  maturity  for  non-payment, 
and  suit  brought  against  Broderich  on  October  2d,  1854.  Broderich  confessed 
judgment  on  the  6th  of  the  same  month,  "  with  vendor's  lien  and  privilege 
upon  the  boilers,  engine  and  machinery  of  the  steam  ferry-boat  Two  Brothers.** 
On  the  11th  October  the  steamboat,  her  machinery,  tackle  and  apparel  were 
seized  in  execution  and  advertised  for  sale  by  the  Sheriff.  But  this  seizure 
seems  to  have  been  abandoned,  for  the  boat  was  afterwards,  to  wit :  on  the  29th 
January,  1855,  sold  by  the  Sheriff  on  an  order  of  court  obtained  on  the  petition 
of  the  executors  oi  Martin  Broderich,  who  had  died  on  the  24th  October,  1854. 
Succession  of  Gaulden,  9  An.  205. 

Coleman  has  claimed,  in  an  opposition  which  has  been  sustained  by  the 
judgment  of  the  District  Court,  the  vendor's  privilege  upon  the  proceeds  of  the 
steamer  Two  Brothers,  but  it  is  very  clear  that  it  cannot  be  allowed.  It  is  true 
the  judgment  in  favor  of  Knap  &  Wade  recognized  such  a  privilege,  and  it  is 
also  true  that  Coleman  has  acquired  all  the  rights  of  Knap  dk  Wade  under 
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their  judgment  But  the  engine,  boilers  and  machinery  sold  by  Knap  <S>  Wade  Swwwsioh  of 
were  part  of  the  materials  of  the  vessel,  and  formed  a  component  part  thereof 
The  privilege  of  Knap  <&  Wade  was  a  privilege  under  the  3204th  Article  of 
the  Code,  which  was  lost  in  sixty  days  after  the  materials  were  furnished. 
The  judgment  for  a  privilege  is  not  at  all  binding  upon  the  other  creditors  of 
Broderich^  who  were  not  parties  to  that  judgment 

The  appellants  are  special  mortgagees  upon  the  real  estate  of  the  succession 
to  an  amount  exceeding  the  proceeds  of  said  real  estate.  And  as  there  are  no 
special  privileges  upon  said  real  estate,  they  can  only  be  primed  by  general 
privileges.     Those  general  privileges  are — 

Ist  Funeral  expenses $128  60 

2d.  Law  charges 1808  56 

8d.  Expenses  of  last  illness 243  80 

4th.  Widows'  Homestead,  $1000 — deduct  paid  on  account  by  execu- 
tor, $404  97 696  08 

6th.  Provisions  for  family  of  deceased  during  last  six  months 108  40 


$2883  78 
The  account  shows  that  the  net  proceeds  of  movables  and  cash  collected  to 
have  been  (exclusive  of  the  proceeds  of  the  coal,  which  was  absorbed  by  the 
special  privilege  of  8.  Field  &  Co,)  bs  follows : 

Furniture $740  99 

Flatboat,  Ac 66  60 

Collections 65  00 

Steam  ferry-boat  Two  Brothers 1818  18 

Hire  of  slaves  and  rents 424  18 


$3094  95 

It  is  thus  seen  that  the  general  privileges  may  be  satisfied  in  full  without 
encroaching  upon  the  immovables. 

The  application  for  an  allowance  of  fifty  dollars  a  month  to  the  minors  Bro- 
derich,  in  addition  to  the  portion  allowed  under  the  Homestead  Act,  was  pro- 
perly rejected. 

This  application  was  grounded  upon  an  Act  of  29th  March,  1826,  (Bullard  & 
Curry,  497,  498)  section  10.  The  Act  in  question  only  applies  to  minors  who 
are  creditors  of  the  succession  of  their  deceased  parent  It  is  not  pretended 
that  the  minors  Broderick  have  any  such  claims.  The  allowance  made  them 
under  the  Homestead  Act  of  1852  is  predicated  upon  a  state  of  facts  inconsis- 
tent with  the  application  now  made  on  their  behalf.  It  strikes  us  as  being 
both  unjust  to  their  father's  creditors  and  unwarranted  by  law  to  ciunulate  in 
their  favor,  those  two  statutory  remedies. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended  by  rejecting  the  opposition  of  John  Coleman^  claiming  the  privi- 
lege of  vendor  upon  the  proceeds  of  the  steamboat  Two  Brothers ;  and  that,  as 
thus  amended,  the  judgment  be  affirmed ;  the  costs  of  the  lower  court  to  be 
paid  by  the  succession  and  those  of  appeal  by  the  appellee,  John  Coleman, 
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Hatdbk  &  Bancroft  v,  Thb  Heirs  of  H.  M.  Shiff. 

Where  the  right  to  the  anexplred  term  of  a  leaset  together  with  the  movftblee  on  the  premiiee,  vere 
•old  under  an  execution  agaln«t  the  leseee,  and  the  leased  premises  were  afterwards  destroyed  by 
fire — Hdd :  That  the  purchaser  had  no  right  of  action  against  the  lessor  for  the  repetition  of  the 
rent  which  had  been  paid  to  htm  on  the  distribution  of  the  proceeds  of  the  sale. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Saee  <k  Foster,  for  plaintiffs  and  appellants.     Durant  A  Homor,  for  de- 
fendants. 

VooRHiBS,  J.  Charles  Cottingham,  it  appears,  leased  of  defendants  certain 
premises  for  the  term  of  one  year,  from  the  1st  of  November,  1853,  for  which 
he  stipulated  to  pay  them  the  monthly  rent  of  $111  66f. 

Having  absconded,  the  movables  found  on  the  premises,  together*  with  his 
right  to  the  unexpired  term  of  the  lease,  were  seized  under  different  attach- 
ments and  afterwards  sold  under  an  execution  on  a  judgment  in  favor  of  J,  L, 
Back  &  Co.^  the  movables  producing  $2,141  98,  and  the  unexpired  term,  of 
which  the  plaintiff  became  the  purchasers,  $112.  On  the  distribution  of  the 
proceeds,  the  defendants  received,  in  advance,  the  full  amount  of  their  rent, 
ending  the  1st  of  November,  1854,  and  the  plaintiff  retained  in  their  hands 
the  price  of  adjudication  of  the  unexpired  term,  as  the  first  attaching  creditors 
thereof  Shortly  after  the  judicial  sale,  to  wit,  the  4th  of  June,  1854,  the 
leased  premises  were  destroyed  by  fire.  The  present  action  is  brought  against 
the  defendants  for  the  repetition  of  the  rent  thus  paid  from  the  date  of  the  de- 
struction of  the  premises,  until  the  expiration  of  the  stipulated  term  of  the 
lease. 

The  mere  statement  of  the  case,  it  seems  to  us,  clearly  shows  the  action  to 
be  groundless.  The  plaintiff  by  the  adjudication,  it  is  obvious,  only  acquired 
the  right  of  Cotiingham  as  lessee,  burdened  with  the  conditions  or  obligations 
implied  by  law.  We  think  it  would  be  unreasonable  to  conclude,  as  being  in 
legal  contemplation,  that  the  rent  thus  prepaid  should,  in  the  event  of  the  dis- 
truction  of  the  property,  enure  to  their  benefit  as  vendees  of  the  unexpired 
term  of  the  lease.  To  hold  that  the  claim  for  rent  erroneously  paid  in  advance 
also  passed  by  the  adjudication,  cannot,  we  think,  find  any  sanction  in  the 
law.  The  lease  was  at  an  end  not  only  by  the  adjudication  quo  ad  Coitingham, 
but  by  the  destruction  of  the  property.  C,  C.  2667 ;  11  An.  433.  Hence  the 
sum  thus  erroneously  applied  to  the  payment  of  the  rent,  in  advance,  out  of 
the  forced  sale  of  the  movables  must  be  considered  as  a  debt  due  to  Cotting- 
ham,  and  not  to  the  plaintiffs. 

Whether  there  was  any  error  in  the  distribution  of  the  proceeds  of  that  sale 
or  not,  and  what  effect  such  distribution  may  ultimately  have  on  the  rights  of 
the  parties,  are  questions  upon  which  we  refrain  from  expressing  any  opinion. 
Judgment  afObmed. 
Spoffobd,  J.,  took  no  part  in  this  case. 
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C.  &  J.  M.  Tate  v.  Samuel  Garland. 

%1ie  Act  of  th«  Legiilatare  of  the  Bth  March,  1858,  haTing  fixed  the  prescription  of  the  aecouots  of 
merchant!  and  aU  other  open  accounts  at  three  years,  whereas  the  prescription  was  previously 
ten  years,  when  more  than  one-third  ef  the  time  required  for  the  prescription  under  the  former 
law  had  dapeed— jffirfd ;  that  the  account  sued  on  was  prescribed  after  the  lapse  of  two  years 
(being  two-thirds  of  the  time  required  under  the  new  law)  from  the  date  of  the  promulgation  of 
the  stotute  to  the  insUtution  of  the  suit. 
The  Act  of  the  Legislature  of  1848  abolishes  the  distinction  between  residents  and  absentees  in  mat- 
ters of  prescription. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans  Beynolds,  J. 
Elmore  <k  King^  for  plaintiffs.    Steele  and  Mamner  &  Edya,  for  de- 
fendant 

Buchanan,  J.  The  plaintiffs  were  in  1847  and  1848  the  factors  in  New  Or- 
leans of  the  firm  of  0.  T.  Williams  <&  Co,^  tobacco  manufacturers  in  Lynchburg, 
Virginia,  of  which  firm  defendant  was  a  partner. 

The  petition  alleges  that^  on  the  15  th  February,  1848,  by  a  mistake  and  error 
on  the  part  of  plaintiffs,  they  paid  0.  T.  Williams  &  Go.  six  hundred  and 
seventy-three  dollars  and  forty-seven  cents.  In  an  account  which  is  annexed 
to  the  petition,  and  which  is  referred  to  as  making  part  of  the  petition,  it  is 
charged  that  this  amount  of  $678  47  was  paid  defendants  firm,  in  plaintiflfe' 
acceptance  of  the  draft  of  George  T,  WilliamB  &  Go,  in  favor  of  Turner  and 
Bwrwellf  at  four  months  date,  due  and  paid  February  15th,  1848,  the  same 
being  the  suspended  debt  due  by  Samuel  M,  McLean. 

The  plaintiff  fiirther  allege  in  their  petition  and  annexed  accounts,  that  they 
committed  an  error  to  their  own  prejudice  of  thirty-six  dollars  in  an  item  on 
the  debit  side  of  an  account  current  rendered  by  them  to  defendant's  firm  on 
the  11th  July,  1848. 

And  now  the  plaintiJB&  sue  the  defendant,  by  citation  served  on  the  7th  April, 
1855,  for  reimbursement  of  these  two  sums  thus  erroneously  paid,  and  omitted 
to  be  charged,  in  February  and  July,  1848. 

Defendant  pleads  the  general  issue  and  the  prescription  of  five  and  ten 
years. 

The  evidence  shows,  that  George  T.  Williame  &  Go.  drew  upon  plaintiffs  a 
draft  for  fifteen  hundred  dollars,  \^hich  was  accepted  by  plaintiffs,  and  was  by 
them  paid  at  its  maturity,  the  15th  February,  1848.  But  it  is  also  proved, 
tiiat  the  the  plaintiffs  charged  defendant's  firm  with  the  amount  of  this  ac- 
ceptance and  interest  in  the  account  current  of  the  11th  July,  1848,  rendered 
by  plainti£&,  and  that  the  same  has  been  thus  refunded  to  plaintiff. 

Ab  to  the  error  of  thirty-six  dollars  which  appears  in  the  same  account  cur- 
rent, in  the  charge  of  P.  H.  Pr&ut  &  Go's,  note  due  18th  October,  1847,  and 
not  paid,  we  think  it  covered  by  the  plea  of  prescription.  By  the  Act  of  5th 
March,  1852,  (No.  118  of  the  Session  Acts,)  the  prescription  of  the  accoimts  of 
merchants,  and  all  other  open  accounts,  was  fixed  at  three  years.  Before  that 
statute  the  prescription  of  such  an  account  as  this  was  ten  years.  From  the 
date  of  the  account  current  to  the  date  of  the  promulgation  of  that  statute,  a 
period  of  three  years  and  eight  months  intervened.  More  than  one-third  of 
the  time  required  for  prescription  had  then  elapsed.     Under  the  statute  of  1862 
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Tatb  this  account  became  prescribed,  therefore,  by  the  lapse  of  two  years— or  two- 
GaklIxd.  thirds  of  the  prescription  time  as  reduced  thereby — and  those  two  years  ex- 
pired in  1854,  a  year  before  the  institution  of  this  suit 

By  the  Act  of  1848,  page  60,  the  distinction  between  residents  and  absentees 
in  matters  of  prescription  was  abolished. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment  is 
rendered  in  favor  of  defendant  and  appellant,  with  costs  in  both  courts. 

Spofford,  J.,  concurring.  I  concur  in  the  judgment,  because  I  think  the 
whole  claim  of  the  plaintiffs  is  barred  by  prescription. 

The  basis  of  the  suit  is  an  account  It  is  an  open  account,  because  it  has 
never  been  stated  or  acknowledged  expressly  or  impliedly  by  the  defendant 
It  comes  within  the  meaning  of  the  2d  section  of  the  Act  of  March  5th,  1852, 
(p.  90,)  by  which  it  is  declared  that  the  prescription  of  all  other  open  accounts 
the  prescription  of  which  is  ten  years  under  the  existing  laws,  shall  be  three 
years.  Giving  the  items  of  this  account  their  proper  date,  the  whole  account 
is  prescribed.  The  fact  that  the  defendant  resided  in  another  State  of  the 
Union  did  not  suspend  prescription  during  his  absence.  He  did  not  conceal 
himself,  but  his  domicil  was  known  to  the  plaintiff  wh#were  constantly  in 
correspondence  with  him.    See  McMasterg  v.  Mather,  4  An.  418. 


ViNciNT  &  Co.  r.  J.  Gandolfo. — ^B.  A»  Drtbb,  Garnishee. 

Oompensation  rests  upon  good  faith. 

▲n  aialgnee,  for  the  purpose  of  distributing  a  fiind  which  is  the  common  pledge  of  one's  creditors, 
cannot  olbet  his  own  debt  (the  character  and  terms  of  which  he  does  not  disdoee)  against  a  por- 
tion of  the  common  fund  thus  entrusted  to  liim. 

The  fund  is  liable  to  attachment  in  his  hands  at  the  suit  of  the  creditors  of  the  assignor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Charles  A.  Taylor,  for  plaintiff  and  appellant     Emenon  &  HuntingUm^ 
for  garnishees. 

Spofford,  J.  The  plaintiffs  have  appealed  from  a  judgment  discharging  the 
garnishee.  Dryer,  on  his  answers. 

He  acknowledges  that  he  had  funds  in  his  hands  belonging  to  the  debtor, 
Gandolfo,  to  an  amount  sufficient  to  satis^  the  claim  of  plaintiffs,  but  under 
the  following  circumstances,  which  he  contends  authorize  him  to  compensate 
what  he  has  against  a  debt  due  him  by  Gandolfo.  He  says  that  *^on  the  dth 
November,  1856,  the  said  Gandolfo,  on  condition  that  his  creditors  should  give 
him  a  discharge  from  the  debts  and  obligation  which  he  owed  to  them  respec- 
tively, conveyed  and  assigned  to  said  creditors  certain  rights,  chattels  and 
effects.  Judah  Ha/rt  and  respondent  were  appointed  assignees  to  receive  and 
dispose  of  said  property,  and  distribute  the  a/vails  among  the  creditors  pro  rata. 
The  property  was  sold  by  Messrs.  Blaehe  A  Leaumont,  and  the  proceeds, 
amounting  to  $2460  53,  were  paid  into  our  hands.  Of  this  amount  the  sum 
of  $470  50  has  been  applied  by  us  to  the  payment  of  privileged  creditors  of 
said  Gandolfo,  leaving  a  balance  in  our  hands  for  distribution  of  $1989  05. 
Attachments  to  the  amount  of  $1400  have  been  laid  on  said  money  in  the 
hands  of  said  Hart  and  myself  in  the  following  suits,  &c,  and  the  balance 
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respondent  says  he  is  entitled  to  retain  to  satisfy  his  claim  against  said  Gan-       ynfonrr 

dolfOy  amounting  to  about  $720.     Respondent  further  says  that  said  Hart,      Qahdolio. 

having  declined  to  act  any  further  ob  one  of  the  assignees  aforesaid,  delivered 

up  to  respondent  the  possession  of  said  money  ;  respondent  is  ready  to  distri- 

huts  ike  same  as  soon  as  the  attachments  aforesaid  are  removed."    It  is  stated 

in  the  printed  argument  of  appellee's  counsel  that  the  creditors  did  not  accept 

the  assignment 

Under  these  circumstances  it  is  apparent  that  the  respondent  got  and  retains 
the  money  only  in  a  fiduciary  and  confidential  capacity.  He  styles  himself  an 
assignee  for  the  purpose  of  distributing  a  fund  which  is  the  common  pledge  of 
Gandol/oU  creditors.  To  o&et  his  own  debt  (the  character  and  terms  of  which 
he  does  not  disclose)  against  a  portion  of  this  common  fund  intrusted  to  him 
for  a  specific  purpose  would  be  a  violation  of  good  faith,  and  compensation 
rests  upon  good  faith.  The  case  of  Bogart,  Williams  <&  Co.  v.  Bgerton^  11 
An.  73,  is  in  point     See  also  the  recent  case  of  Morgan  v.  Lathrop,  ante,  257. 

It  is  ordered,  that  the  judgment  of  the  District  Court  be  avoided  and  re- 
yersed;  and  it  is  now  ordered  and  decreed  that  the  plaintifb,  Vincent  <£  Co, 
do  have  judgment  against  the  garnishee,  B,  A,  Dryer,  for  the  sum  of  four  hun- 
dred and  twenty  dollars  and  eighty-two  cents,  with  five  per  cent  interest 
thereon  from  December  29th,  1856,  until  paid,  and  the  costs  of  suit  in  both 
courta 


Succession  of  Alkthea  Shropshire. 

There  Is  no  prescrlpUoD  of  obligations  of  Individuals  for  the  security  of  stock  subscribed  and  un- 
paid, so  long  as  the  liquidation  of  the  company  continues. 

APPEAL  fi-om  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
W.  F,  Kernan,  District  Attorney,  for  the  State,  appellant     E»  P.  EUis 
and  /.  B,  Smith,  for  appellees. 

Buchanan,  J.  The  Clinton  and  Port  Hudson  Railroad  Company,  an  insol- 
vent corporation,  represented  by  Bythel  Haynes,  liquidator,  has  opposed  the 
final  account  of  administration  of  John  Collins  in  tliis  succession,  and  claims 
to  be  recognized  as  a  creditor  of  the  same  for  the  sum  of  three  thousand  and 
seven  hundred  dollars,  with  interest  and  special  mortgage  on  certain  lands. 
This  opposition  was  dismissed  on  an  exception  that  Mr.  Haynes  had  been  des- 
tituted of  his  ofBce  of  liquidator  of  the  said  insolvent  corporation,  by  judg- 
ment of  the  District  Court 

It  was  admitted  on  the  trial  of  the  exception,  that  an  appeal  was  pending  in 
the  Supreme  Court  from  the  judgment  of  destitution.  That  appeal  was  de- 
cided by  a  judgment  of  this  court  rendered  on  the  20th  of  April  ultimo,  re- 
versing the  judgment  of  destitution.  Mr.  Haynes  stands,  therefore,  before 
this  court  perfectly  competent  to  represent  the  rights  of  the  Clinton  and  Port 
Hudson  Railroad  Company,  for  the  purpose  of  enforcing  all  claims  against  the 
debtors  of  the  said  company. 

His  opposition  is  based  upon  an  authentic  act  passed  before  John  Morgan, 
notary  public  of  the  parish  of  East  Feliciana,  on  the  26th  of  September,  1836, 
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^a?'""'***  **'  whereby  Jamet  H,  Shropshire  and  his  wife,  Alethea  CollvMy  acknowledged 
themselves  jointly  and  severally  bound  for  the  payment  of  a  subscription  of 
thirty-seven  shares,  amounting  to  three  thousand  and  seven  hundred  dollars,  in 
the  capital  stock  of  the  Clinton  and  Port  Hudson  Railroad  Company,  and  also 
for  the  payment  of  any  loan  that  said  company  might  grant  thereon ;  and  for 
further  security  to  said  company  or  assigns,  the  said  Shropshire  and  wife 
jointly  mortgaged  and  hypothecated  to  the  said  company  or  assigns,  two  seve- 
ral tracts  of  land,  particularly  described  in  the  act,  which  act  is  the  evidence 
of  a  personal  as  well  as  real  obligation  on  the  part  of  the  deceased  Mrs,  Shrop- 
shire; obligations  legalised  by  the  20th  section  of  the  amended  charter  of  the 
company.  Session  Acts  of  1834,  page  120.  It  does  not  appear  that  any  por- 
tion of  the  subscription  of  James  H.  Shropshire^  to  the  stock  of  the  Clinton 
and  Port  Hudson  Railroad  Company  has  ever  been  paid;  and  it  is  admitted, 
that  he  is  dead  and  his  estate  insolvent 

The  plea  of  prescription  made  by  the  administer,  is  untenable.  There  is  no 
prescription  of  obligations  of  individuals  for  the  security  of  stock  subscribed 
and  unpaid,  so  long  as  the  liquidation  of  the  company  continues.  See  Jack- 
son Railroad  Company  v.  Estlin^  12  An.  184. 

The  opposition  of  the  liquidator  must  be  sustained ;  but  the  property  mort- 
gaged does  not  appear  to  have  been  sold  by  the  administration  of  Mr.  Shrop- 
shire. At  least,  its  proceeds  do  not  figure  upon  this  account,  in  such  a  form 
that  they  can  be  recognised. 

The  State  of  Louisiana,  by  its  District  Attorney  and  Auditor,  intervened  in 
this  litigation,  when  the  District  Court  had  ruled  the  liquidator  incompetent  to 
stand  in  judgment;  and  filed  an  opposition,  to  the  same  effect  that  he  had 
done,  claiming  that  the  State  was  subrogated  to  the  rights  of  the  Clinton  and 
Port  Hudson  Railroad  Company.  The  court  dismissed  this  opposition  also, 
and  the  District  Attorney  took  an  appeal. 

The  appellee  has  moved  this  court  to  dismiss  the  appeal  of  the  State ;  but 
it  is  unnecessary  to  examine  the  grounds  of  this  motion,  because  we  under- 
stand the  interests  of  the  two  opponents  to  be  identical ;  and  our  judgment 
sustaining  that  of  the  liquidator,  will  enure  to  the  benefit  of  the  State  as  a 
creditor  of  the  company. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  upon  the  opposition  of  Bythel  Ilaynes^  liquidator  of  the  Clinton  and 
Port  Hudson  Railroad  Company,  be  reversed ;  that  the  account  of  administra- 
tion herein  filed,  be  amended  by  placing  thereon  the  Clinton  and  Port  Hud- 
son Railroad  Company  as  a  creditor  of  this  succession,  for  the  sum  of  three 
thousand  and  seven  hundred  dollars,  without  prejudice  to  the  mortgage  rights 
of  said  company,  under  the  notarial  act  of  the  2Cth  of  September,  1888,  be- 
fore John  Morgan^  notary  public  in  East  Feliciana;  and  that  the  costs  of  this 
opposition  and  appeal  be  borne  by  the  succession. 

Chief  Justice  Merrick  recuses  himself^  having  been  of  counsel  in  similar 
cases. 
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Anna  E.  Wolf  r.  Daniel  Wolf,  her  husband. ^Pricb,  Walsh  &  Co., 
Third  Opponents. 

Although  there  can  be  no  sale  wttbout  a  priee  tai  money,  It  doee  not  Decemrny  follow  that  the  act  tt 
Toid  becaaee  it  wanta  this  requtolte  of  a  sale;  if  there  be  no  Joat  caaee  for  declaring  It  nail,  it 
may  exist  in  another  form  as  an  exchange,  a  donation  or  a  pledge. 

file  vendor  htanself  le  not  permitted  to  question  the  sale  he  haa  made,  unlees  he  has  reserved  a 
counter-letter,  or  relies  on  the  answers  of  his  adversary  to  interrogatories  on  Cuts  and  artldes. 

Neither  can  any  tUrd  party  question  the  same  without  showing  not  only  that  tt  Is  simulated  or  frau- 
dulent, but  that  It  is  also  li^urloas  to  such  third  person  who  complains  of  it. 

There  is  nothing  immoral  In  using  the  contract  of  sale  as  security  for  money  advanced  or  to  be  ad- 
vanced. 

The  title  of  owner,  under  such  a  contraet,  must  necessarily  embrace  that  of  pledge,  and  enable  a 
party  clothed  with  the  legal  title  to  protect  himself  for  advances,  on  the  expectation  of  which  the 
sale  was  made. 

A  pledge,  as  well  as  a  mortgage,  may  be  made  to  secure  an  obligation  not  yet  risen  Into  existence. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
if.  QHtot  and  C.  BMeliui,  for  pkuntiJOf  and  appellant     Wolf  d  Single- 
tan^  for  appellees. 

Merrick,  C.  J.  This  ease  wlH  be  best  understood  by  a  statement  of  fitcts 
in  the  order  in  which  they  occurred. 

On  the  29th  day  of  June,  1855,  Daniel  Wo\f^  by  an  act  executed  in  the 
presence  of  two  witnesses  and  a  notary  public,  made  a  £>nnal  act  of  sale  of  a 
house  and  certain  lots,  and  certain  other  real  estate  in  the  city  of  New  Orleans, 
to  PHm,  WaUh  A  Co,^  for  the  nominal  sum  of  $10,000,  acknowledged  in  the 
act  to  have  been  paid.  The  plaintiff  Anna  E,  Wblf^  made  herself  a  party  to 
the  act  of  sale  and  renounced  in  &vor  of  the  purchaser  her  tacit  mortgages 
and  priyileges. 

On  the  second  day  of  July,  the  said  Daniel  Wolf  sold  to  the  same  vendees, 
by  another  notarial  act^  a  negro  woman  and  certain  household  furniture,  and  a 
carriage  and  horses,  for  the  ostensible  sum  of  $4212.  The  wife  also  signed  the 
act  renouncii^  as  in  the  former  instance.  The  property  purported  to  be  sold 
belonged  to  the  community  existing  between  Wolf  and  wife. 

On  the  first  day  of  October,  1866,  D.  Wolf  S  Co.  owed  FHce,  Walsh  <&  Co. 
$14,029  92,  and  on  the  80th  of  the  same  month,  they  owed  $21,767  64.  This 
amount  appears  to  have  been  subsequently  increased  by  the  payment  by  Frice^ 
Walsh  4b  Co.  of  certain  bills  due  to  the  vendors  to  D.  Wolf  of  the  furniture. 
Wolf  who  traded  in  Mexico,  left  the  house  where  he  resided,  which  was  on 
one  or  more  of  the  lots  sold  to  Price,  Walsh  db  Co.,  on  the  fifth  day  of  July, 
1866,  taking  his  wife  with  him.  Mrs.  Wolf  returned  on  the  19th  of  October, 
and  then  removed  from  that  place  to  the  Florence  Hous& 

When  Wolf  left  for  Texas,  Samuel  Zoekhart  had  charge  of  the  house  and 
furniture  for  him.  Loehhart  subsequently,  on  being  informed  that  the  pro- 
perty belonged  to  Priee^  Walsh  <t  Co.,  received  his  wages  from  and  held  the 
property  for  them. 

On  the  18th  day  of  February,  1856,  Anna  R  Wolf  mstituted  a  suit  for  a 

divorce  against  her  husband,  and  joined  Price,   Walsh  &  Co.  as  co-defendants, 

■alleging  that  said  acts  of  sale  were  null  and  void,  and  were  never  intended  as 

A  Iwna  Jide  sale,  no  value  having  been  received  for  the  same.    She  prayed  that 

67 


18  fa» 

47  808 

48  574| 

50  112&I 
'12    6SiS 

6aao84 

12  629| 
113    464! 

12  629| 
fl20  290 
120    2911 


530  SUPREME  COURT  OF  LOUISIANA, 

^^'•'  Price,  WaUh  &  Co,  "  be  made  parties  to  test  the  validity  of  the  two  acts  of 
^0^-         sale." 

The  court  having  made  an  order  allowing  the  plaintiff  one  hundred  and  fifty 
dollars  a  month  alimony,  on  the  24th  day  of  March,  1856,  she  issued  an  exe- 
cution under  which  she  caused  to  be  seized  '*  all  the  goods,  chattels,  lands, 
tenements,  rights,  credits,  bills  of  exchange  and  promissory  notes  and  pro- 
perty of  every  kind  whatsoever  in  the  hand$  qf  Price^  WaUk  &  Co,y^  and  pro- 
pounded interrogatories  to  them  on  fiuH:s  and  articles,  on  the  third  day  of 
April,  1856. 

On  the  16th  day  of  April,  Price,  WaUh  A  Coi  answered  the  interrogatories, 
in  which  they  denied  being  indebted  to  Daniel  Wolf,  but  on  the  contrary  an- 
swer that  Wolf  was  indebted  to  them  in  a  sum  of  over  $20,000,  and  that  they 
are  upon  his  paper  for  over  $30,000  more ;  that  thoy  refused  to  make  these 
advances  for  Wolf,  unless  he  would  make  an  absolute  sale  of  his  property, 
specified  in  the  two  acts  of  sale  to  them,  that  the  sale  was  made  in  order  to 
secure  them  any  advance  they  might  make ;  that  as  soon  as  Wb^f  shall  pay 
them  the  money  they  have  advanced,  a  portion  of  which  was  advanced  to  pay 
notes  secured  by  the  vendor's  privilege  on  some  of  the  property  contained  in 
the  acts  of  sale,  they  will  re-transfer  said  property  to  said  Wolf;  but  until 
that  is  done,  they  hold  it  as  security  for  their  advances,  and  that  they  suppose 
the  property  worth  not  over  $10,000,  if  it  is  worth  that  much. 

After  the  filing  of  the  answers  to  the  interrogatories,  a  new  jHeri  fadai 
issued  for  the  succeeding  instalment  of  alimony,  and  on  the  third  day  of  May 
the  Sheriff  seized,  under  the  first  writ,  the  household  furniture  sold  to  Price, 
Walsh  &  Co,,  then  on  the  premises  sold  them,  and  in  the  custody  of  Samml 
Loclchart,  as  their  agent  On  the  22d  day  of  May,  Price,  WaUh  <§  Go.  inter, 
vened  as  third  opponents,  claiming  the  proceeds  of  the  sale.  The  furniture 
brought,  after  deducting  costs,  $1034 

The  matter  in  controversy  is  the  right  to  this  fund.  The  Judge  of  the  lower 
court  awarded  it  to  Price^  WaUh  A  Go,,  and  the  plaintiff  appealed. 

The  only  question  of  fiict  in  the  case,  about  which  the  parties  differ,  is  as  to 
who  had  possession  of  the  movables  at  the  time  the  seizure  was  made. 

We  think  Price,  Walsh  A  Co.  must  be  considered  as  the  possessors  of  the 
personal  as  well  as  real  property,  for  the  following  reasons : 

1st  They  bought  by  notarial  act,  which  prima  facie  gave  them  the  posses- 
sion of  the  real  estate,  and  the  movables  were  in  their  house.     C.  C.  2455. 

2d  Samuel  Loclhart  says  expressly,  that  at  the  time  of  the  seizure  of  the 
property,  he  was  keeping  it  for  Price,  WaUh  A  Go,  His  language  is :  "  When 
the  Sheriff  seized  the  property,  I  was  keeping  it  for  Price,  Walsh  &  Go,''' 

The  plaintiff  considered  the  property  in  the  possession  of  Price,  Walsh  A  Co. 
when  she  brought  her  suit  to  "  tost  the  sale"  and  when  she  propounded  the 
interrogatories  to  them,  their  answers  confirming  such  possession. 

The  appellants  raise  the  following  questions  of  law  in  this  case.  They  main- 
tain: 

1st  That  the  pretended  sale  of  the  property  by  Daniel  Wo\f  to  PricCy 
WaUh  &  Co.,  was  a  mere  simulation  ;  no  price  was  paid,  nor  is  it  pretended 
that  any  price  was  agreed  upon. 

2d.  That  Price,  WaUh  <S>  Go.  have  no  privilege,  for  in  the  first  place  they 
have  no  act  of  pledge,  and  in  the  second  place,  even  if  the  simulated  act  of 
sale  could  be  considered  as  a  diguised  act  of  pledge,  it  is  null  and  void  for  want 
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of  actual  deliverj,  posRession  being  the  essence  of  the  contract,  and  also  be-         '^ohw 
cause  there  was  no  existing  principal  obligation  to  which  the  contract  of  pledge        Wolt. 
could  attach, 
dd.  That  the  renunciation  of  the  mortgage  by  the  wife  produced  no  effect 
We  have  already  said  that  we  think  that  Priee^  Walsh  A  Co,  had  the  pos- 
session of  the  property  at  the  time  of  the  seizure.     We  will  consider  the  legal 
objections  with  reference  to  this  fact 

I.  It  is  true  there  can  be  no  sale  without  a  price  in  money,  but  it  does  not 
necessarily  follow  that  an  act  is  void  because  it  wants  one  of  the  essential  re- 
quisites of  a  sale.  If  there  is  no  just  cause  of  declaring  it  null,  it  may  exist 
in  another  form,  as  an  exchange,  a  donation,  or  pledge.  Rhod^  y.  Rhodes^  10 
L.  R.  85 ;  Williama  et  al  v.  8cK  St  Stephen,  1  N.  S.  41T ;  2  N.  S.  22 ;  2  Rob. 
101.  But  as  the  vendor  himself  is  not  permitted  to  question  the  sale  which  he 
has  made,  unless  he  has  reserved  a  oounter^etter  or  interrogates  his  adversary 
under  oath  on  fiicts  and  articles,  so  also  can  no  third  party  question  the  same 
without  showing  both  that  it  is  not  only  simulated  or  fraudulent,  but  that  it  is 
also  injurious  to  the  party  complaining.  1  N.  S.  166 ;  2  Rob.  94;  18  L.  R. 
888.  Neither  does  it  follow,  because  parties  have  clothed  their  contract  in  one 
form  instead  of  another,  that  it  will  not  avail  in  either.  There  is  no  such 
penalty  declared  by  the  law-giver,  and  the  courts  cannot  supply  it  Then  is 
there  anything  immoral  in  using  the  contract  of  sale  as  the  security  of  money 
advanced  or  to  be  advanced  in  good  fiiith  ?  We  think  not  The  Civil  Code 
has  itself  traced  certain  provisions  of  law  in  regard  to  sales  with  a  power  of 
redemption.  See  Art  2545  et  uq.  If  the  vendor  chooses  to  trust  so  much  to 
the  vendee  as  to  make  him  a  sale  of  the  property  without  any  security  for  the 
price,  we  know  no  law  to  prevent  him.  As  he  may  make  an  absolute  donation 
of  his  property,  saving  the  rights  of  parties  injured,  we  see  no  reason  to  declare 
an  act  void  because  the  vendor  has  contented  himself  with  a  false  cause,  a 
fictitious  price,  instead  of  inserting  the  true  cause  of  the  contract  C.  C.  1894. 
The  act^  therefore,  on  which  Price^  Walsh  &  Co.  rely,  being  clothed  in  the 
form  of  a  sale,  they  stand  before  us  prima  facie  as  possessing  the  highest  title 
to  the  property  known  to  our  law,  viz,  as  absolute  owners  of  the  entire  thing 
with  all  its  accessories. 

II.  It  is  true  that  Priu^  Walsh  A  Co.  have  no  act  of  pledge  eo  nomine  ; 
nevertheless,  as  has  just  been  observed,  they  have  the  absolute  ownership  of 
the  thing,  the  dominium  which  includes  the  jura  in  re.  Their  higher  title  of 
owner  will  enable  them  to  hold  so  much  of  the  thing  or  its  price  as  is  due  them, 
against  any  person  who  seeks  to  deprive  them  of  the  same  by  an  inferior  title. 
1  N.  S.  417.  The  title  of  owner  must  necessarily  embrace  that  of  pledge,  as 
the  pledgor  can  dismember  or  carve  this  lesser  interest  out  of  his  right,  and 
still  have  a  right  existing  in  the  thing,  as  against  the  pledgee.  Mackeldey 
book  1,  No.  239,  P.  Speciale.  But  it  is  said  there  was  no  existing  principal 
obligation  to  which  the  pledge  can  attach  as  accessory.  When  Daniel  Wolf 
conveyed  this  property  to  Price,  Walsh  A  Co,,  nothing  remained  in  abeyance. 
The  property  became  (so  for  as  all  the  world  was  concerned)  the  property  of 
Price,  Walsh  A  Co.  If  thpy  had  sold  it  to  a  bonu  Jule  purchaser,  he  would 
have  held  it ;  if  they  had  mortgaged  or  pledged  it,  the  mortgage  or  pledge 
would  have  been  good.  Clothed  as  they  were  with  the  legal  title,  there  was 
nothing  which  prevented  them  from  continuing  so  to  hold  to  protect  themselves 
for  the  advances  made  by  them,  on  the  expectation  of  which  the  sale  was  made. 
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▼oLT  A  mortgage  loaj  be  made  to  secure  an  obligation  not  yet  risen  into  ezistenoe, 
WoLT.  and  we  find  no  principle  of  law  which  prevents  a  pledge  being  made  for  the 
same  purpose.  8259,  8251  C.  C.  We  think,  therefore,  that  in  the  present 
instance,  Price,  WaUh  <Sb  Go,  may  be  considered  as  possessing  under  their  ab- 
solute title  as  pledgees  of  the  property,  and  that  the  pxx>ceeds  must  first  be 
applied  to  the  extinguishment  of  their  debt  before  it  can  be  applied  to  the  exe- 
cution of  the  wife,  considered  as  a  third  person. 

IIL  As  the  husband  is  the  head  and  master  of  the  oommunity,  and  as  he 
had  the  power  to  pledge  or  sell  the  effects  of  the  community,  or  even  donate 
the  movables  by  particular  title,  without  the  assent  of  the  wife,  we  have  con- 
sidered the  case  without  reference  to  the  renunciation  of  the  wife  made  in  the 
two  acts  of  sale.     C.  C.  2873. 

Inasmuch  as  Price,  WaUh  A  Ce.  have,  as  just  observed,  a  better  title  to  the 
proceeds  of  the  property,  in  virtue  of  the  acts  of  sale  in  their  fiivor,  than  has 
the  plaintiff  under  her  garnishment  and  seizure,  the  judgment  of  the  lower 
court  must  be  affirmed. 

Judgment  affirmed. 

Spoffobd,  J.,  dissenting.  Price^  Wahk  S  Co.,  third  opponents,  claim  a 
privilege  upon  the  proceeds  of  certain  furniture,  which  has  been  seized  and  sold 
under  execution  upon  a  judgment  obtained  by  Anna  E,  Wo\f  v.  Daniel  Wo^. 

The  sole  question  then  is,  did  PriM,  WaUh  db  Co,  have  a  privU^^e  upon  the 
seized  furniture  at  the  date  of  the  seizure  ?  and,  qtioad  this  question,  they  are 
plaintiffs  and  must  prove  their  case 

To  say  that  they  were  owners  of  the  furniture,  would  be  to  contradict  their 
own  allegations  and  to  give  them  more  than  they  ask.  By  submitting  to  the 
seizure  and  sale,  by  claiming  a  privilege  on  the  proceeds,  and  by  the  whole 
tenor  of  their  opposition,  they  have  admitted,  and  are  concluded  by  the  admis- 
sion, that  the  furniture  was  the  property  of  the  seized  debtor. 

Now,  have  the  opponents  a  privilege  ?  Privileges  are  strieti  juris,  and  exist 
only  in  cases  for  which  our  law  has  made  express  provisions,  and  then  only  by 
virtue  of  an  exact  compliance  with  the  requisites  of  the  law  to  create  a  privi- 
lege. 

The  only  modes  by  which  the  opponents  pretend  to  have  acquired  a  privilege, 
are  two :  first,  by  paying  the  vendors  who  sold  the  furniture  to  Wolf,  and  thus 
becoming  subrogated  to  the  vendors'  lien,  and,  secondly,  by  pledge. 

On  the  first  point,  there  is  no  proof  to  authorize  for  a  moment  the  inference 
of  a  subrogation  to  the  vendors'  privilege. 

On  the  second,  the  proof  is  far  from  satisfiu^tory.  There  is  no  act  of  pledgee 
The  act  of  sale  proves  nothing,  for  it  is  acknowledged  to  be  a  sham.  The  an- 
swers of  Price  to  the  garnishment,  which  he  offered  in  evidence  on  the  opposi- 
tion, do  not,  in  my  opinion,  establish  a  valid  contract  of  pawn.  They  prove 
no  definite  principal  obligation,  which  is  essential  to  support  the  auxiliary  conr 
tract  They  establish  no  delivery  of  the  furniture;  The  witness  Lockhart 
does  not,  to  my  mind,  prove  any  delivery  of  the  furniture  to  Price,  Walsh  S  Co. 
All  his  testimony  must  be  considered  together,  and,  so  considered,  fails  to 
show  such  a  tradition  as  is  essential  to  constitute  a  pawn. 

My  impression  is,  that  the  judgment  should  be  reversed  and  the  opposition 
dismissed. 

VooRHiEs,  J.,  concurring. 
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F.  M.  McIntosh  v.  Merchants'  and  Planters'  Insurance  Company — 
On  opposition  of  Angelrodt  &  Barthe. 

Tbe  decision  In  the  case  of  Melnio^  ▼.  Msrehanit*  and  Pkmter^  Insurance  Co,^  9th  An.  408,  that 
the  gnarantee  notai  belonging  to  the  company  were  not  liable  to  be  eeiied  and  sold  for  the  benefit 
of  a  single  creditor,  re-ezmlned  and  affirmed. 

The  refusal  of  the  court  in  that  and  in  the  present  case,  to  apply  the  privilege  accorded  by  Art  T28 
of  the  Code  of  Practice,  turns  upon  the  particular  facts  of  these  cases,  the  assets  having  a  pecu- 
liar character  and  destination,  rendering  It  impossible  to  make  them  the  sukdect  of  an  ordinary 
selaure,  at  the  instance  of  a  creditor  of  the  company. 

The  charges  for  professional  services  in  the  settlement  of  Insolvent  estates,  ought  to  be  in  propor- 
tlon  to  the  results  of  the  liquidation. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  AuguBtin^  J. 
Durant  &  HamoTy  for  plaintiflf.     G,  Schmidty  for  opponents  and  appel* 
lants. 

Buchanan,  J.  Angelrodt  4b  Barthe  prosecute  this  appeal  upon  two 
grounds : 

1st  The  refusal  of  an  allowance  of  a  privilege  to  themselyes,  for  the  amount 
of  the  judgment  debt  of  the  company  to  them,  for  which  they  had  (previously 
to  the  conmiencement  of  these  proceedings  in  liquidation)  made  a  seizure  under 
fi.fa,  of  all  the  assets  of  the  company,  being  sundry  guarantee  notes,  so  styled, 
subscribed  by  various  persons  in  favor  of  the  company. 

2d.  The  allowance  of  three  thousand  dollars  to  Messrs.  Durant  <t  Hor- 
nor,  counsel  of  the  liquidator,  for  professional  services  rendered  in  the  liqui- 
dation. 

The  point  of  law  involved  in  the  first  of  these  questions,  has  been  settled  in 
the  decision  of  this  court  upon  a  former  appeal,  reported  in  9th  Annual,  408, 
after  careful  and  protracted  consideration,  with  the  unanimous  concurrence  of 
the  court,  althougih  there  was  a  difference  of  opinion  upon  other  questions  .then 
at  issue.  The  learned  counsel  of  the  appellant  has  not  convinced  us  that  our 
former  decision  on  this  point  was  erroneous.  For  the  purpose  of  preventing 
misapprehension  as  to  the  extent  that  that  decision  has  the  authority  of  prece- 
dent, it  is,  however,  necessary  that  we  should  add,  that  the  refusal  to  apply  the 
privilege  accorded  by  the  722d  Article  of  the  Code  of  Practice  to  the  seizures 
effected  by  the  judgment  creditors  of  this  insolvent  Insurance  Company,  be- 
fore its  affairs  were  put  into  the  hands  of  a  receiver  under  a  judicial  order, 
turned  upon  the  peculiar  fkcts  of  the  case.  We  held,  in  the  case  quoted,  that 
the  assets  thus  seized  had  a  particular  character  and  destination  which  rendered 
it  impossible  to  make  them  the  objects  of  an  ordinary  seizure  at  the  instance 
of  any  creditor  of  the  company,  while  the  company  was  transacting  business 
under  its  charter.  The  reasoning  of  the  court  upon  that  subject  is  entirely 
applicable  to  the  seizure  of  Angelrodt  &  Barthe;  and  the  difference  in  the  facts 
sufficiently  accounts  for  the  apparent  difference  of  the  doctrine  from  that  of  the 
case  of  Ooubeau  v.  The  Nashville  Railroad  Company^  in  6th  Robinson,  and 
the  other  cases  quoted  in  appellants'  brie£ 

Upon  the  2d  ground  of  appellants,  the  allowance  for  professional  services  of 
counsel  of  liquidator,  the  total  amount  of  receipts  shown  by  the  tableau  of  dis- 
tribution, is  $11,877  62,  against  which  the  law  charges  (including  the  attor- 
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McinosB  ney's  fee  complained  of)  are  $6,569  25  ;  leaving  $6,308  87  to  be  divided  among 
iMBUBAAcsCo.    $66,920  69,  due  twenty-seven  creditors,  after  five  years  of  litigation. 

The  forty-seven  suits  mentioned  in  the  judgment  of  the  District  Court,  as 
having  been  instituted  by  the  receiver,  were  suits  on  promissory  notes  against 
the  maker,  for  all  of  which  the  same  printed  form  of  petition  might  have  suf- 
ficed, with  blanks  for  names,  amounts  and  dates. 

At  all  events,  we  cannot  too  often  repeat  that  the  charges  of  the  profession, 
in  the  settlement  of  insolvent  estates,  should  bear  some  sort  of  proportion  to 
the  results  of  the  liquidation. 

We  think  one  thousand  dollars  a  reasonable  remuneration  to  the  counsel  of 
the  liquidator,  under  the  circumstances. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended  by  reducing  the  fee  of  the  counsel  of  the  liquidator,  Me%»r$, 
Durant  di  Ebmor,  for  professional  services,  to  one  thousand  dollars,  and  that 
the  costs  of  the  opposition  of  Angelrodt  <S>  Barthe^  and  of  this  appeal,  be  borne 
by  the  mass. 
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Stanislas  Weber  v.  Louis  Coussy,  f.  m.  c,  et  al. 

The  warrantor,  who  Is  not  represented  by  counsel  at  the  trial,  is  not  boond  by  admlssioos  made  bjr 

the  other  parties  of  the  contents  of  notarial  acts  not  produced  in  evidence. 
When  the  defendant  in  a  petitory  action  Is  evicted  Arom  land  upon  which  he  has  for  several  years 

paid  the  taxes,  the  writ  of  possession  should  be  suspended  until  the  taxes  are  reftinded  to  the 

defendant  as  neffoUorum  gsttor  of  the  plaintiff. 
Under  the  Oode  of  18S&  the  purchaser,  in  case  of  eviction,  can  recover  from  bis  vendor  clnly  such 

increase  in  the  value  of  the  property  as  the  parties  had  in  contemplation  at  the  time  of  the 

sale. 

APPEAL  fix>m  the  Fourth  District  Court  of  New  Orleans,  Heynoldiy  J. 
/.  Litingston^  for  the  city  of  New  Orleans,  appellant     G,  Duplantiets 
for  plaintifE!     B.  FiUeuly  for  defendant 

Buchanan,  J.  This  is  a  petitory  action  for  a  lot  of  ground  in  the  Second 
District,  late  First  Municipality,  of  the  city  of  New  Orleans.  The  plaintiff  and 
defendant  both  trace  title  to  the  same  source — the  late  corporation.  Munici- 
pality No.  One — ^the  former  by  auction  sale  of  the  2d  March,  1887,  confirmed 
by  notarial  act  of  the  22d  of  the  same  month  to  Manuel  Harru^  the  latter 
by  notarial  act  of  the  25th  March,  1846,  to  Paulin  Durel, 

Defendant  called  in  warranty  his  vendor,  Oharlea  Gustate  Durel,  who  called 
in  warranty  his  own  vendor.  Widow  Jean  Ursin  Durel,  who  called  in  war- 
ranty her  vendor,  Paulin  Durel,  who  called  in  warranty  the  city  of  New  Or- 
leans, as  succeeding  to  the  obligations  of  the  late  Municipality  No.  One. 

The  case  was  tried  in  presence  of  the  counsel  of  plaintiff  and  of  defendant 
alone,  as  appears  by  the  record;  the  city,  who  is  appellant  fi^m  the  judgment 
rendered,  not  being  represented  at  the  trial,  a  fact  which  is  material,  because 
much  of  the  evidence,  and  indeed  all  that  portion  of  it  which  fixes  liability 
upon  the  city,  is  supplied  by  admissions  made  on  the  trial  of  the  contents  of 
notarial  acts  which  were  not  produced.  These  admissions  are  only  binding  on 
the  parties  who  made  them,  and  do  not  bind  the  appellant 
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The  appellant  was  opposed  in  interest  to  both  the  plaintiff  and  the  defendant 
Both  those  parties  were  bound  to  make  out  their  case  by  legal  proof;  the  plain-  Couwr. 
tiff  in  order  to  have  judgment  against  defendant,  and  the  defendant  in  order  to 
have  judgment  over  against  his  warrantor,  the  appellant  Now  had  such  legal 
proof  been  offered  in  the  absence  of  the  warrantor,  as  the  case  appears  to  have 
been  regularly  called  for  trial,  the  warrantor  could  not  be  allowed  to  take  ad- 
vantage of  his  absence  to  repudiate  the  effect  of  such  legal  evidence.  But  an 
admission  by  counsel  of  plaintiff  and  defendant  of  the  contents  of  authentic 
acts,  which  could  easily  have  been  produced,  is  a  very  different  thing.  The 
warrantor  had  a  right  to  have  those  muniments  of  the  titles  of  the  parties  pro- 
duced on  the  trial  and  spread  on  the  record  as  the  only  legal  evidence  of  his 
contracts,  and  of  the  conjQiction  of  the  titles  of  the  parties.  His  adversaries 
had  no  authority  to  admit  away  his  case. 

The  court  below  gave  judgment  in  &vor  of  plaintiff  for  the  land  claimed,  as 
having  the  oldest  title,  and  gave  judgment  over  against  the  four  warrantors  of 
defendant)  in  the  order  above  named,  the  city  being  the  last,  for  two  hundred 
and  eighty-five  dollars,  being  the  price  which  defendant  had  paid  his  vendor, 
with  twenty-five  dollars  for  taxes  paid,  and  one  hundred  and  fifty-dollars  dam- 
ages for  the  increased  value  of  the  lot  The  city  alone  has  appealed,  and  a 
carefiil  examination  of  the  case  has  satisfied  us  that  the  judgment  id  in  several 
respects  erroneous,  and  that  the  city  is  entitled  to  a  nonsuit 

The  amount  of  the  price  for  which  the  appellant,  as  last  warrantor,  is  con- 
demned, is  taken  fi^m  a  copy  of  a  notarial  act  of  sale  from  C.  G,  Durel  to  de- 
fendant, annexed  to  defendant's  answer.  But  if  we  look  at  the  description  of 
the  land  conveyed  in  that  sale  we  find  that  it  is  just  double  the  quantity  which 
is  claimed  by  the  plaintiff  Plaintiff's  petition  calls  for  a  lot  at  the  comer  of 
Broad  and  Dumaine  streets,  fronting  twenty-nine  feet  and  eight  inches  on 
Broad  by  one  hundred  feet  on  Dumaine.  But  the  sale  from  G.  G,  Durel,  an- 
nexed to  defendant's  answer,  calls  for  three  lots  at  the  comer  of  Broad  and 
Dumaine  streets,  each  lot  having  a  front  of  thirty-four  feet  four  inches  on  Du- 
maine street  by  a  depth  of  fifty-nine  feet  four  inches,  which  is  exactly  equal  to 
two  lots  of  twenty-nine  feet  eight  inches  front  on  Broad  street  by  a  depth  of 
one  hundred  feet  But  even  if  this  were  otherwise,  and  if  the  land  from  which 
defendant  is  evicted  were  the  very  same  quantity  which  he  purchased  fix>m 
CharleB  G,  Dure\  this  would  only  establish  Am  right  to  recover  $285  fi'om  hu 
vendor.  It  would  be  no  criterion  by  which  to  establish  the  sum  to  be  paid  by 
Widow  Durel  to  Charles  Durel^  or  by  Justin  Durel  to  Widow  Durel,  or  by 
the  city  of  New  Orleans  to  Justin  Durel,  Each  of  those  parties  would  be  only 
bound  to  restore  the  price  which  he,  she  or  it  had  received,  not  the  price  which 
his  vendor,  or  the  vendee  of  his  vendor,  had  received.     6  N.  S.  559. 

Now  there  is  nothing  in  the  record,  given  in  evidence  or  not  given  in  evi- 
dence, nor  even  in  the  admissions  on  trial  to  which  we  adverted  above, 
giving  us  the  least  description  of  the  quantity  of  land  sold  by  any  of  the 
last  three  warrantors,  including  the  appellant,  nor  of  the  price  received  by 
any  of  them. 

Again,  as  to  the  taxes  paid  by  the  defendant  upon  the  land  from  which  he 
is  evicted.  These  were  paid  by  him  for  the  benefit  of  the  plaintiff,  if  the 
plaintiff  was  the  owner  of  the  property.  Instead  of  being  charged  against 
defendant's  warrantors  it  should  have  been  charged  against  plaintifi^  and 
the  writ  of  possession   suspended  until  it  was  refunded  to  defendant,   as 
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Wssn  negotiorum  gestor  of  plaintiff.  It  would  truly  be  very  oonTenient  for  many  an 
GonssT.  owner  of  swamp  lots  around  New  Orleans  to  suffer  another  person  (who  per- 
haps had  acquired  them  at  a  tax  sale)  to  pay  the  taxes  firom  March,  1846, 
to  December,  1855,  and  just  before  the  ten  years'  prescription  had  accrued, 
to  step  in  with  his  petitory  action  and  recover  the  land  free  of  all  arrears  of 
taxes. 

The  judgment  for  $150,  or  upwards  of  fifty  per  cent  upon  the  cost  of  the 
lot,  as  damages  for  increase  in  its  value  since  its  purchase  by  defendant,  is  un- 
warranted by  law.  The  Code  of  1825  has  omitted  the  provision  of  that  of 
1808,  which  entitled  the  purchaser  to  recover  from  his  vendee,  in  case  of  evic- 
tion, the  increased  value  of  the  thing  sold  since  the  sale.  See  9  L.  R.  557. 
The  only  increase  that  can  now  be  allowed  is  such  increase  as  the  parties  had 
in  contemplation  at  the  time  of  the  sale.  18  L.  R.  150.  Besides  the  evidence 
on  this  subject  of  increase  is  only  applicable  to  the  last  sale  of  this  property. 
There  is  no  ground  in  the  record  for  doubting  the  good  faith  of  the  appellant 
or  any  other  of  the  warrantors. 

It  was  perhaps  unnecessary  to  remark  upon  the  amount  of  the  judgment 
against  the  warrantors,  for  in  fact  there  is  no  case  of  warranty  made  out  against 
the  appellant  In  the  first  place  the  plaintiff  did  not  offer  in  evidence  his  own 
title.  He  describes  it  in  his  petition  as  annexed  thereto.  But  he  contented 
himself  on  the  trial  with  the  admission  of  defendant  that  he  (plaintiff)  had 
purchased  the  land,  the  names  of  the  vendor  and  the  notary,  and  the  date  of 
the  sale. 

The  copy  of  the  act  annexed  to  the  petition  was  withdrawn  from  the  record 
by  plaintiff's  counsel  after  the  appeal  was  taken,  as  appears  by  a  receipt  at  the 
foot  of  the  petition.  No  copy  of  the  paper  is,  therefore,  in  the  record.  There 
is  no  proof  of  plaintiff's  title  as  against  the  appellant 

Secondly,  the  the  title  of  the  defendant,  though  annexed  to  her  answer  and 
copied  in  the  transcript,  was  not  offered  in  evidence  on  the  trial ;  nothing  but 
an  admission  of  plaintiff^  which,  like  that  of  plaintiff  in  &vor  of  defendant, 
entered  into  no  particulars  except  the  names  of  the  notary,  the  seller  and  the 
purchaser,  and  the  date  of  the  sale. 

As  to  the  three  other  warrantors,  Mrs.  Widow  Buret,  Paulin  Durel  and  the 
city,  the  conveyances  from  them  respectively  were  neither  annexed  to  the  calls 
in  warranty  nor  offered  in  evidence.  The  record  shows  nothing  in  relation  to 
them  except  admissions  of  plaintiff  and  defendant,  precisely  similar  in  form  to 
those  already  mentioned. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court,  so  far  as  it  concerns  the  city  of  New  Orleans,  appellant,  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  city  of  New  Orleans,  appellant, 
called  in  warranty  herein,  as  in  case  of  nonsuit,  with  costs  in  both  courts. 
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The  eommiaaton  of  the  eoratorof  an  estate  cannot  be  calcalated  opon  debti  Inoludei  In  the  tnyen- 

tory,  but  either  fictitious  in  character  or  exaggerated  in  amount. 
The  claim  of  the  widow  under  the  Homestead  Act  of  17th  March,  1859,  yields  to  the  claim  of  the 

minor  whose  tacit  mortgage  dates  from  a  period  antecedent  to  the  passage  of  the  Homestead  Act. 
The  claim  of  the  widow  under  the  Homestead  Act,  is  superior  to  all  priTileges  created  previously  to 

the  death  of  the  husband  and  subsequently  to  the  passage  of  the  Act,  except  that  of  a  vendor. 

Her  privilege  yields  to  ftineral  expenses,  expenses  of  last  illness,  and  law  charges  growing  out  of 

the  administration  and  settlement  of  the  succession. 
It  Is  the  duty  of  the  representative  of  an  estate,  upon  the  rendition  of  an  aeo^unt,  to  support  ereiy 

charge  against  the  estate  by  a  proper  voucher. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Durant  <t  Hbmor,  for  E.  HbweSy  tutor,  opponent  and  appellant     Ben- 
jamin^ Bradford  &  Finney,  for  curatrix. 

Buchanan,  J.  The  minor  children  of  John  FoulJcea,  deceased,  have  a  legal 
mortgage  upon  the  property  of  the  deceased  George  Foulkes,  who  was  their 
tutor,  for  the  sum  of  six  thousand  and  fifty-six  dollars,  with  interest,  hy  judg- 
ment of  court ;  which  mortgage,  by  the  terms  of  the  judgment,  took  effect 
from  the  20th  December,  /1 848,  the  day  that  George  Foulkes  qualified  as  their 
tutor.     C.  C.  354. 

The  widow  of  George  Foullces  has  rendered  a  final  accotmt  of  her  adminis- 
tration as  curatrix ;  from  which  account  it  appears  that  the  estate  is  insolvent 

The  presei^t  tutor  of  the  minor  children  of  John  Foulkes  opposes  the  three 
following  items  of  the  account  of  administration : 

First,  llie  item — 
^^  Johanna  K  Foulkes,  curatrix,  commission $  242  60  " 

Second,  The  item — 
^^  Johanna  K  Foulkes,  her  widow's  portion. 1000  00  " 

Third,  The  item— 

**  Proceeds  of  real  estate $4112  80 

*'  Less  fees  and  expenses  of  sale  and  notarial  fees 891  40 

$3721  40" 

L  Of  the  curatrix's  commission : 

Article  1187  of  the  Civil  Code  declares :  "  It,  at  the  rendition  of  this  account 
by  the  curator  to  the  Judge,  at  the  end  of  the  year  after  his  appointment,  the 
Judge  is  satisfied  that  the  succession  is  entirely  settled,  and  that  it  is  not  ne- 
cessary to  prolong  the  administration,  he  shall  allow  the  curator  a  commission 
of  two  and  a  half  per  cent  on  the  amount  of  the  inventory  of  the  effects  of 
the  succession,  or  of  the  portion  by  him  administered,  deducting  the  bad 
debts.'*  The  petition  accompanying  this  account  styles  it  "  a  final  account  and 
tableau."  The  commission  of  $242  50  charged,  is  2^  per  cent  on  the  total 
amount  of  the  inventory,  which  is  $9701  04.  But  it  appears  from  the  account, 
compared  with  the  inventory,  that  there  is  a  portion  of  the  property  comprised 
in  the  inventory,  viz,  cattle,  estimated  at  $470,  and  a  cash  balance  in  bank  of 
$8  17,  which  is  not  accounted  for. 

Again,  the  inventory  comprises  two  active  debts  or  claims  of  the  estate, 
which  are  stated  as  follows : 
68 
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SiyoCTaBKw  OF    A  bill  against  Mr.  J,  Y,  Egana  for $  490  00 

A  bill  against  the  Police  Juiy  of  Algiers,  for 1641  12 

The  aggregate  of  which  two  claims  is $2131  12 

But  the  account  shows  that  tiiese  two  claims  have  been  collected  as 

follows :  From  the  Police  Jury $287  47 

From  Egaiia 290  00 

Total 677  47 

Showing  an  exaggeration  in  the  inventory,  of $1563  66 

Now,  it  is  not  to  be  presumed  that  the  curatriz  collected  less  from  these 
debtors  of  the  succession  than  was  due.  Indeed,  it  appears  from  the  account 
that  one  of  them  (the  Police  Jury  debt)  was  collected  by  suit  It  follows, 
therefore,  that  no  commissions  are  due  for  the  $1553  65,  which  was  exagger- 
ated and  fictitious.  For  a  fictitious  debt  is,  most  strictly  speaking,  a  Inid  debt; 
and  bad  debts  are  to  be  deducted,  say  the  Code,  in  calculating  commissions. 

We  deduct^  therefore,  from  the  charge  for  commissions  of  curatrix, 

1st— Two  and  a  half  per  cent  on  $470  00 $11  76 

2d— Two  and  a  half  per  cent  on  $1553  65 38  82 


$60  57 
And  we  charge  the  curatrix,  8d,  in  deduction  of  her  commissions, 
with  the  cash  balance  in  Bank  of  Louisiana  not  credited  in  the  ac- 
count          8  17 


Total $68  74 

For  which  amount  the  first  ground  of  opposition  is  sustained. 

11.  The  evidence  in  regard  to  the  circumstances  of  the  widow  and  curatrix, 
is,  that  she  has  no  property,  and  makes  a  living  by  sewing.  She  is,  therefore, 
within  the  terms  of  the  widow^s  Homestead  Act  of  17th  March,  1852.  But  her 
claim  under  that  law  cannot  be  allowed  to  come  in  competition  with  that  of 
the  minors  of  Jcihn  Foulkes,  whose  tacit  mortgage  dates  from  a  period  antece- 
dant  to  the  passage  of  the  Homestead  Act  See  the  case  of  Taylor's  Suceenun^ 
10  Annual,  509 ;  also  Milne  v.  Sehmidt^  decided  May  term,  1857. 

It  is  argued  that  the  widow^s  privilege  under  the  Homestead  Law  outranks 
all  other  privileges.  But  this  is  erroneous.  Our  construction  of  this  law  is, 
that  the  destitute  widow's  portion  primes  all  privileges  created  previous  to  the 
death  of  the  party,  and  subsequently  to  the  passage  of  the  Act  of  1852,  except 
that  of  a  vendor :  but  that  it  yields  to  funeral  expenses,  expenses  of  last  iU> 
ness  and  law  charges  growing  out  of  the  administration  and  settlement  of  the 
succession.  For  if  the  contrary  doctrine  were  held,  the  absurd  consequence 
would  follow,  in  case  the  movables  were  not  sufficient  to  satisfy  the  widow's 
homestead  and  the  general  privileges,  that  the  latter,  being  preferred  over  all 
mortgages,  might  be  thrown  back  upon  the  proceeds  of  immovable  property, 
to  the  prejudice  of  mortgagees,  who  yet,  by  the  age  of  their  mortgages,  were 
superior  in  rank  to  the  widow's  homestead,  and  would  have  been  preferred  to 
it  in  a  contest  for  the  proceeds  of  the  immovables. 

The  second  ground  of  opposition  is  sustained,  so  far  as  it  relates  to  the  pre- 
ference given  by  the  account  to  the  widow's  homestead  over  the  lomonFimUM, 
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IIL  The  third  item  of  the  account  opposed  by  the  appellant,  is  the  deduction  8u«wmo»  of 
made  from  the  gross  proceeds  of  the  real  estate  for  **  fees  and  expenses  of  sale, 
and  notarial  fees,  $891  40.'*  This  item  is  clearly  inadmissible.  Two  bills,  that 
of  the  notary  who  made  the  inventory  of  this  estate,  and  that  of  the  auc- 
tioneers who  made  the  sales  of  its  effects  under  the  orders  of  courts  are  jumbled 
up  in  one  lumping  charge.  The  note  of  the  evidence,  on  trial  of  opposition, 
informs  us,  indeed,  that  $250  of  this  charge  are  for  account  of  the  notary,  and 
$141  40  for  the  auctioneer.  But  no  items,  no  particulars,  are  furnished,  any 
more  on  trial  than  in  the  account  filed. 

This  is  not  the  way  that  an  officer  of  the  court  should  account  for  funds  en- 
trusted to  him  in  his  fiduciary  capacity.  The  6th  section  of  the  Act  of  1855 
to  regulate  and  define  costs  and  foes,  (Session  Acts,  page  168,)  says :  "  No  per- 
son shall  be  bound  to  pay  any  costs  or  fees  until  the  officer  claiming  the  same 
shall  deliver  to  the  person  against  whom  the  fees  may  be  charged,  an  explicit 
fee  bill,  signed  with  the  officer*s  name  in  full,  officially,  and  on  payment  the 
officer  shall  be  bound  to  give  a  receipt  on  said  fee  bill,  if  so  required."  Here 
we  have  the  statutory  form  of  a  voucher  for  the  payment  of  fees  to  officers 
whose  fees  are  fixed  by  law,  when  such  payment  has  been  made  by  a  party 
who  is  bound  by  law  to  render  an  account  And  the  propriety  of  enforcing 
that  law  appears  in  this  case.  For  we  find,  by  an  inspection  of  the  record,  that 
the  legal  fees  of  the  notary  for  the  original  and  for  a  copy  of  the  inventory, 
would  not  have  exceeded  thirty  dollars ;  and  that  the  legal  commissions  of  the 
auctioneer,  for  selling  the  property  of  which  the  proceeds  figure  in  the  account, 
would  have  been  about  the  same  sum.  But  certified  bills  of  particulars,  which 
would  have  alone  enabled  us  to  say  precisely  how  fitr  this  charge  exceeds  the 
rate  fixed  by  law,  are  wanting. 

It  seems  that  the  notary  paid  over  to  the  curatrix  the  proceeds  of  sales,  with 
a  deduction  of  a  round  sum,  without  specifications,  for  his  own  fees  and  those 
of  the  auctioneer ;  that  the  administratrix  received  this  payment  precisely  as 
it  was  made,  and  reports  it,  in  the  same  form,  to  the  court  No  voucher  ap- 
pears in  the  record  in  the  shape  of  a  notary's  bill  or  an  auctioneer's  bill  of  any 
kind.  This  is  a  palpable  evasion  of  the  law,  which,  if  encouraged,  will  make 
the  fee  bill  a  perfect  nullity.  And  it  would  be  a  premium  upon  negligence  and 
a  precedent  of  evil  example,  if  we  referred  the  case  back  to  the  administratrix 
for  an  amendment  of  the  account  in  this  particular. 

The  District  Judge  directs  the  notary's  bill  to  be  reduced  to  his  legal /ee$^ 
but  does  not  say  what  those  legal  fees  amount  to.  The  record  affords  imper- 
fect data  for  ascertaining  those  legal  fees  of  the  notary,  and  still  more  imperfect 
for  those  of  the  auctioneers.  The  judgment  in  this  form  can  certainly  never 
%e  the  basis  of  an  execution,  nor  do  we  see  how  we  can  render  it  more  definite. 
It  was  the  duty  of  the  administratrix  to  have  supported  every  charge  against 
the  estate  by  a  proper  voucher ;  to  have  made  that  plain  which  she  has  in- 
volved in  perplexity  and  obscurity.  Not  having  done  so  she  cannot  be  allowed 
to  retain  the  funds  of  the  estate  in  her  hands  until  she  shall  produce  vouchers 
upon  which  we  can  act  understandingly.  This  ground  of  opposition  is  sus- 
tained.    See  11  An.  485. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed ;  that  the  account  and  tableau  filed  by  the  curatrix  of 
of  this  succession  be  amended  by  reducing  the  commissions  of  the  curatrix  to 
the  sum  of  $183  76 ;  that  the  net  proceeds  of  movables,  and  the  moneys  col- 
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0*    lected  according  to  said  account,  amounting  to  $1308  64,  be  applied  to  the  pay- 
ment of  the  following  general  privileges: 

1st  Funeral  expenses,  (unopposed,  see  C.  C.  3160,  8161,): 

Funeral $132  00 

Tomb 112  16 

Railing  round  tomb 69  50 


$813  66 


2d.  Law  charges : 

Costs  Supreme  Court $24  20 

"     Second  District  Court 94  26 

"    **     "    "  20  60 

»*    "     "    "  60  80 

««    "     "    •*  68  35 

"    "     "    "  19  66 

"    "     •*    **  4  60 

SheriflTs  fees 78  10 

Commissions  of  curatriz 183  76 

Counsel  of  curatrix 600  00 

Attorney  of  absent  heirs 26  00 

Appraisers 16  00 


$1086  11 
8d.  Expenses  of  last  illness — doctor's  bill 50  00 


$1448  77 
That  the  deficiency  of  movables  to  pay  the  general  privileges  above  specified, 
being  $140  13,  be  paid  and  satisfied  out  of  the  proceeds  of  real  estate,  being 
$4112  80 ;  that  the  surplus  of  the  proceeds  of  real  estate,  after  satisfying  said 
privileges,  being  $3972  67,  be  paid  to  the  opponent  and  appellee,  Rohert  HoweK^ 
tutor,  in  satisfiiction  ^o  tanio  of  the  legal  mortgage  of  the  minors  Ibulhes 
upon  the  property  of  the  deceased  George  Foulkes^  as  fixed  by  Judgment  of 
the  Second  District  Court  of  New  Orleans.  It  is  further  ordered  and  decreed, 
that  the  credit  or  deduction  of  $391  40,  made  by  the  curatrix  for  fees  and  ex- 
penses of  sale  and  notarial  fees,  be  rejected  and  disallowed,  and  that  the  charge 
of  the  curatrix  of  $1000,  for  widow's  portion,  be  also  disallowed,  the  proceeds 
of  movables  being  exhausted  by  preferred  charges  above  mentioned,  and  those 
of  the  immovables  by  the  preferred  claim  of  the  minors  Foulkes,  It  is  lastly 
decreed,  that  the  costs  of  the  District  Court  be  defrayed  by  the  succession,  and 
those  of  appeal  by  the  curatrix,  appellee. 

Spofford,  J.     The  property  of  the  succession  consisted  of  immovables,  all* 
of  which  were  acquired  before  the  passage  of  the  widow's  Homestead  Act  of 
March  17th,  1852,  (p.  171,)  and  of  movables,  all  of  which  were  acquired  since 
the  passage  of  that  law.     The  minors'  tacit  mortgage  of  course  rested  on  the 
immovables  alone. 

Now  suppose  that,  on  the  day  of  the  passage  of  that  law,  and  before  its  pro- 
mulgation, George  Foulkes  had  died,  it  is  plain  that,  however  hard  we  might 
deem  the  law,  the  funeral  charges,  judicial  charges,  expenses  of  the  last  illness, 
wages  of  servants,  <$bc.,  privileged  generally  on  movables  and  immovables, 
would  have  ranked  the  minors'  tacit  mortgage,  and  been  paid  out  of  the  im- 
movables by  preference  thereto,  there  being  no  movables. 
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It  was  competent  for  the  Legislature  to  change  the  law  and  to  create  a  new  ScooiaaKw  or 
privilege  which  should  surpass  all  others ;  but  in  the  Succession  of  Taylor,  10 
An.  509.  we  held  that  the  widow^s  Homestead  law  was  only  intended  to  operate 
prospectirelj,  that  is.  it  did  not  prejudice  the  claims  of  prior  creditors  to  be 
paid  out  of  funds  arising  (as  in  that  case)  from  the  sale  of  property  which  the 
deceased  owned  prior  to  the  passage  of  the  Act 

The  same  rules  of  interpretation  which  dictated  that  decision  compel  me  to 
the  conclusion  that  property  acquired  or  made  after  the  promulgation  of  the 
Act  of  March  17th,  1862.  should  submit  to  the  dominion  of  the  laws  in  force 
at  the  time  of  its  acquisition.  Thus  and  thus  only  can  the  rights  of  all  parties 
be  harmonized. 

The  moYables  (out  of  the  proceeds  of  which  the  necessitous  widow  prays  to 
be  paid  her  privileged  claim)  were  the  product  of  her  husband's  earnings  whilst 
a  law  was  in  force  which  assured  her  that  in  case  of  his  death  the  sum  of  $1000 
should  be  paid  to  her,  **  in  preference  to  other  debts  except  those  for  the  ven- 
dor's privilege  and  expenses  incurred  in  selling  the  property." 

I  find  myself  unable  to  discover  in  these  plain  and  unambiguous  words  any 
other  meaning  than  that  the  Legislature  intended  thereafter,  and  out  of  acqtflsi- 
tioDS  thenceforward  made,  to  secure  the  indigent  widow  a  little  bounty  in  pre- 
ference to  every  species  of  adverse  claim,  except  that  of  the  privileged  vendor 
of  the  property  thus  acquired,  and  that  which  must  arise  from  the  cost  of  sell- 
ing the  property  to  pay  her.  Because  I  think  they  ought  not  to  have  given  her 
a  preference  over  funeral  charges,  law  charges,  ^ '  I  cannot  say  they  did  not 
Nor  do  I  see  that  the  minors  are  injured  by  the  operation  of  a  law  which  left 
their  rights,  as  they  existed  at  the  time  of  its  passage,  int%ct 

I  am,  therefore,  compelled  to  dissent  from  the  judgment  just  pronounced. 


Theodokb  Brukino  ».  New  Orleans  Canal  and  Banking  Company. 

The  apparent serrltttde  of  passage  or  right  of  way  is  an  appurtenance  of  the  property  sold,  and 
any  sale  implies,  without  its  being  expressed,  a  warranty  against  acts  of  the  vendor,  that  would 
prevent  or  interfere  with  the  full  enjoyment  of  the  thing  sold. 

Any  citisen  aggrieved  by  a  public  nuisance,  is  entitled  to  an  action  of  damages  against  the  offend- 
ing party,  espeoially  if  such  nuisances  involves  also  the  breach  of  a  private  warranty. 

Usurpations  and  wrongs  to  private  rights  of  property,  cannot  be  Justified  by  considerations  of  bene" 
fit  to  commerce,  and  the  right  of  expropriation  of  private  property  can  only  be  exercised  accord- 
ing to  the  forms  of  law. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Larue  S  Whitaker,  for  plaintiff  and  appellee.     Benjamin^  Bradford  & 
Finney,  for  defendants. 

Buchanan,  J.  On  Wednesday,  the  23d  day  of  April,  1845,  and  the  suc- 
ceeding days,  the  defendants  offered  for  sale  at  public  auction  at  the  Arcade 
Exchange  in  Magazine  street  in  New  Orleans,  through  JlmoUtt  di  Cenas,  auc- 
tioneers, 400  lots  of  ground  situated  in  the  continution  of  the  suburbs  Saulet, 
Lacourse  and  Delord,  in  the  rear  of  the  city  and  adjoining  the  canal  of  the  de- 
fendants on  both  sides.     This  auction  sale  was  made  according  to  lithographed 
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Banno  plans,  which  were  exhibited  to  the  bidders  and  which  are  in  eyidenoe.  Two  of 
N.  o.Oaial.  those  lots,  being  those  numbered  one  and  two,  in  the  square  bounded  by  Flo- 
rida Landing,  Derbigny,  Claiborne  and  Cypress  streets.  Lot  No.  1,  forming 
the  corner  of  Florida  Landing  and  Claiborne  street ;  and  lot  No.  2,  fronting 
on  Florida  Landing  adjacent  to  lot  No.  1,  were  adjudicated  (with  others)  to 
George  W,  Martin,  The  defendants,  in  a  notarial  act  of  sale  passed  before 
McCay^  notary,  on  the  1st  of  May,  1845,  in  pursuance  of  said  adjudication, 
conveyed  to  said  Martin  the  said  two  lots  of  ground,  by  the  above  description, 
together  with  all  the  privileges  and  appurtenances  thereunto  belonging. 

The  lots  thus  sold,  having  come,  by  several  mesne  conveyances,  into  the  pos- 
session and  ownership  of  Richard  W.  Collins,  were  by  him  sold,  on  the  14th 
May,  1849,  to  the  present  plaintiff,  together  with  all  the  appurtenances  unto 
said  lots  belonging,  or  in  anywise  appertaining,  with  a  special  transfer  to  the 
plaintiff  of  all  the  vendor's  rights  and  actions  of  warranty  against  all  the  for- 
mer proprietors  of  the  property  conveyed. 

The  premises  thus  purchased  have  been  improved  by  plaintiffj  who  has 
erected  thereon  a  dwelling  house  and  grocery,  and  has  ever  since  occupied  the 
sam^e. 

The  evidence  establishes  without  dispute,  that  the  defendants, .  long  subse- 
quently to  the  sale  made  by  them  to  Martin^  as  aforesaid,  and  about  the  time 
that  plaintiff  acquired  the  property,  have  enlarged  their  canal  at  the  junction 
of  Claiborne  street  and  Florida  Landing,  by  excavating  a  basin  in  the  form  of 
a  half  moon,  on  the  northeAi  margin  of  the  canal,  and  extending  across  the 
whole  width  of  Florida  Landing,  which  has  thus  been  appropriated  by  defen- 
dants to  their  own  use,  by  converting  it  from  land  into  water,  and  fix)m  a  pub- 
lic highway,  as  represented  on  the  plan  by  which  they  sold  the  property  now 
occupied  by  plaintiff,  into  a  navigable  canal  and  harbor  for  vessels.  This  is 
not  only  an  usurpation  of  soil  dedicated  to  public  use,  but  a  manifest  violation 
of  the  defendants'  obligation  of  warranty  under  the  public  sale  of  the  23d  of 
April,  1845. 

The  dedication  of  the  soil  of  Florida  Landing,  as  &r  back  from  the  river  as 
the  plaintiff's  property,  and  much  farther,  to  the  public  use  as  a  street,  was 
made  by  defendants  in  the  most  solemn  and  authentic  form.  The  recitals  in 
the  deed  to  Martin  show,  that  the  lots  sold  formed  part  of  a  tract  of  land  pur- 
chased by  defendants  from  Madame  Louise  Dehrd  Sarpy,  wife  of  Dominique 
Franfois  Burthe,  by  act  before  Stringer,  notary,  on  the  28th  of  May,  1831  ; 
and  that  the  division  of  the  tract  into  squares  and  streets,  according  to  the  de- 
scription in  the  deed,  was  by  plan  made  by  George  T,  Dunbar,  surveyor  of 
the  Second  Municipality,  on  the  1st  of  February,  1845,  which  is  adopted  by 
the  vendors,  and  of  which  plan  the  lithographic  plans  in  evidence  are  extracts. 
Those  lithographs  and  the  parol  evidence  on  trial,  show  moreover  that  Florida 
Landing  is  a  prolongation  or  continuation  of  Juha  street  towards  the  swamp 
in  the  rear  of  the  city.  The  entire  obstruction  of  Florida  Landing  by  the  de- 
fendants, therefore,  impedes  necessarily,  the  drainage  of  the  city,  by  cutting 
off  the  discharge  of  all  the  water  that  is  carried  down  the  gutters  of  Julia 
street ;  for  it  is  proved  the  defendants  do  not  allow  this  water  to  dram  into 
their  canel.  Accordingly,  the  witnesses  on  both  sides  prove  that  the  water 
which  comes  down  Julia  street  in  rains  is  thrown  off,  laterally,  through  Mag- 
nolia, Vine  and  Willow  streets,  into  Cypress  street,  which  is  thus  made  to 
drain  two  streets  instead  of  one,  and  that  the  consequence  is  an  inundation 
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and  ft  stagnation  of  water,  highly  prejudicial  to  the  health,  comfort  and  inter-       Bkihiiko 
est  of  the  citizens  in  the  neighborhood  of  Florida  Landing.  N.  o.  Camau 

The  city  council,  as  guardians  of  the  public  property,  was  memorialized 
many  years  ago  by  individuals  who  represented  that  the  public  rights  were  in- 
vaded by  the  excavation  of  the  basin  in  question ;  but  the  committee  on  streets 
and  landings,  to  whom  the  subject  was  referred,  having  reported  unfavorably 
upon  the  memorial,  nothing  was  done. 

We  are  not  disposed  to  say,  because  the  decision  of  this  cause  does  not  re- 
quire it,  whether  the  initiative  in  the  abatement  of  the  nuisance  of  an  obstruc- 
tion of  the  public  highway,  is  exclusively  reserved  to  the  city  council,  or 
whether  proceedings  might  not  be  conmienced  for  that  purpose  by  individual 
citizens  who  were  aggrieved  by  the  nuisance.  But  we  assert,  without  hesita- 
tion, the  right  of  any  citizen  so  aggrieved,  to  an  action  in  damages  against  the 
offending  party,  especially  i(  as  in  the  present  case,  the  public  nuisance  in- 
Yolves  also  the  breach  of  a  private  warranty.  A  street  is  every  valuable  to  the 
proprietor  of  land  adjoining  it,  as  a  passage  for  ingress  and  egress  to  his  pro- 
perty. The  defendants  sold  to  the  author  of  plaintiff^s  title,  the  land  with  all 
its  appurtenances.  As  an  illustration  of  the  meaning  of  this  phrase,  another 
deed  by  these  defendants  to  John  Hoey  was  given  in  evidence,  conveying  other 
lots  in  the  same  square  fronting  on  Florida  Landing,  at  the  comer  of  Derbig- 
ny  street  The  defendants  sell  to  Hoey  the  lots,  according  to  BuribaT^B  plan, 
together  ioith  all  the  rightSy  ways,  privileges  and  appwrtenancei  thereunto  he- 
longing  ^  or  in  anywise  appertaining. 

The  description  of  what  was  sold  is  here  more  full,  but  it  is  substantially  the 
same.  The  apparent  servitude  of  passage  or  right  of  way,  is  clearly  an  appur- 
tenance of  the  property ;  and  it  is  scarcely  necessary  to  add,  that  in  Louisiana 
every  sale  implies,  even  without  its  being  expressed,  a  warranty  against  acts 
of  the  vendor  that  would  prevent  or  interfere  with  the  full  and  perfect  enjoy- 
ment of  the  thing  sold. 

The  learned  counsel  for  the  defendants  argues  that  his  clients  were  justified 
in  appropriating  Florida  Landing  as  they  have  done,  because,  by  the  ninth 
section  of  their  charter,  (Session  Acts  1881,  page  44,)  they  had  the  right  of 
expropriating  land  to  the  width  of  one  hundred  and  twenty  feet  on  each  side 
of  their  canal,  which  (by  the  8th  section)  was  to  be  sixty  feet  wide  ;  and  be- 
cause, by  the  26th  section  of  the  charter,  the  land  thus  acquired  by  forced 
sale  or  otherwise  to  the  extent  of  120  feet  on  each  side  of  the  canal,  shall  be- 
long to  the  State  of  Louisiana  in  thirty-five  years  firom  the  date  of  the  char- 
ter. 

It  seems  to  have  escaped  the  attention  of  the  learned  counsel,  that  the  ninth 
section  expressly  reserved  in  its  concluding  clause  to  the  proprietors  of  lands 
appropriated,  a  right  of  communication  with  the  canal,  and  with  the  said  route^ 
and  this  in  the  whole  extent  of  said  la/nds^  which  shall  he  considered  as  ripa- 
rious  to  said  canal. 

The  right  of  way  is  here  expressly  reserved  to  the  adjacent  proprietors,  even 
over  lands  expropriated ;  and  that^  to  the  magnificent  extent  of  one  hundred 
and  twenty  feet  For  the  charter  says,  that  their  lands  shall  be  considered 
riparious;  that  is  to  say,  the  intervening  space  between  them  and  the  canal 
(120  feet)  is  assimilated  to  the  banks  of  a  navigable  river,  of  which  a  promi- 
nent legal  characteristic  is,  that  their  use  is  public.  C.  C.  440.  Apart  from 
this  consideration,  however,  the  argument  derived  from  the  ninth  section  of  the 
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^  charter,  has  no  force,  because  the  defendants  do  not  occupy  towards  plaintiff 

N.  O.Cavau  the  attitude  of  a  claimant  of  land  for  the  purposes  of  their  charter  under  that 
section. 

The  charter  granted  by  the  Legislature  on  the  5th  of  March,  1831,  obliged 
the  corporation  to  construct,  within  the  space  of  six  years  from  the  passage  of 
the  act,  a  canal  of  certain  dimensions  from  some  part  of  the  ^  city  or  suburbs 
of  New  Orleans,  above  the  Gravier  canal  (Poydras  street)  to  Lake  Pontchar- 
train,  with  one  or  more  basins,  and  a  sufficient  breakwater  to  &cilitate  the  in- 
gress and  egress  of  vessels ;  and  for  the  accomplishment  of  this  object,  the 
corporation  was  authorized  to  acquire  lands  adjoining  the  route  of  the  canal 
by  contract,  or  by  a  certain  form  of  expropriation  therein  prescribed. 

Now  this  record  shows  us  that  in  May,  1 831,  two  months  after  the  passage 
of  the  charter,  the  defendants  acquired  by  contract  from  Mrs,  Burthe^  land, 
including  the  lots  now  possessed  by  plaintiff,  adjoining  the  route  of  the  canal, 
to  a  much  greater  extent  than  120  feet  on  both  sides  of  it ;  through  which 
lands  thus  acquired,  we  must  presume  that  the  canal  was  dug  within  the  six 
years  succeeding  the  charter,  or  before  the  5th  of  March,  1837 ;  for  otherwise 
the  charter,  by  its  terms,  would  have  been  forfeited.  Eight  years  after  the 
completion  of  the  canal,  the  defendants  carve  sundry  lots  and  streets  out  of 
the  land  acquired  by  them  from  Mrs.  Burthe^  leaving  a  margin  for  a  landing 
and  public  street  on  the  north  side  of  the  canal,  (Florida  Landing,)  of  108  feet, 
according  to  the  witness  Marrison. 

Three  years  after  this  operation,  or  eleven  years  after  the  completion  of  the 
canal,  and  seventeen  years  after  the  acquisition  of  the  120  feet  (and  upwards) 
from  Mrs.  Burthe,  the  defendants  commence  excavating  the  soil  of  Florida 
Landing  for  the  basin  or  half  moon,  of  which  the  plaintiff  complains.  What 
relation  has  this  to  the  power  and  extent  of  expropriation  vested  in  the  com- 
pany by  the  ninth  section  of  its  charter  ?  That  power  had  been  exercised  and 
exhausted.  Besides,  it  may  be  very  reasonably  objected  that,  if  this  be  an 
expropriation  under  the  charter,  the  forms  required  by  the  ninth  section  have 
not  been  observed.  The  company  required  the  land,  and  its  servants  simply 
took  it 

Much  evidence  has  been  taken  in  relation  to  the  benefit  to  commerce  of  the 
half  moon  in  question.  This  we  regard  as  entirely  foreign  to  the  matter  at  is- 
sue in  this  suit  Usurpations  and  wrongs  are  not  to  be  tolerated  upon  any 
such  considerations.  We  recognize  no  power,  either  in  the  defendants  or  in 
this  court,  to  take  money  out  of  one  man^s  pocket  and  put  it  in  another's,  un- 
less in  the  enforcement  of  legal  obligations,  according  to  the  forms  of  law. 

We  think  the  judgment  appealed  from  has  done  justice.  It  is,  therefore, 
affirmed,  with  costs. 


/ 
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Reuben  M   Gibson  v.  Hutchins  &  Vaughan.  iig'sjll 

It  if  onlj-the  potKMor  tat  gooA  Mth,  uaneriag  bliiiMlf  t»  be  the  owner,  who  e«ii  veeoTtr  ften  1l«  1  12   545' 

tnie  owner  the  valae  of  aaaellorations  JnseparaUe  tn  tbelr  n«tnre  from  the  mQ.  '^^^  ^^1 

Although  a  settler  upon  public  lands  who  hopes  to  obtain  a  title  under  the  preemption  laws  Is  not  a  I  12   fttfj 

trespasser,  he  has  no  clabn  against  a  patentee  of  the  Government  for  the  amdloratloBS  made  upon  fell 6 

the  land  of  which  he  has  had  the  use.  He  has  no  dalm  against  the  Goremment  fbr  the  value  of 
the  ImproTODeats  made,  and  the  aselgnee  of  the  GeTerament  takes  the  bind  free  from  aa  j  Ua- 
bilit7. 

A  mere  settler,  even  with  the  hope  of  pre&nption,  until  he  actually  makes  his  entry,  has  no  title, 
and  Improvements  made  by  hhn  on  public  land  are  presumed  to  be  for  his  own  benefit  and  at  his 
own  risk. 

Thecaaeof^emMiiT.  OMrfyalUnDed,  andthecaseaof  iMsrosT./'roii<um,16I«.ttS;  KeOumy^ 
Bipp«Vi  <  Kob.  188,  and  WUUcmtT.  Booker^  IS  Bob.  8S8,  so  fiur  as  Inconsistent  with  the  present 
opinion,  overruled. 

APPEAL  from  the  Kmih  District  Court  for  the  parish  of  Concordia,  CooUy  J. 
St(icy^  Snyder^  Shaw^  Sparrow^  and  Oe^ge  MtstiSy  for  plaintiff  and  ap- 
pellant   A.  If.  Ogd$n  Sb  Stanslmry  and  Toriy  for  defendant 

SpowfOBDi  J.  This  is  a  petitory  action  for  a  tract  of  land  belonging  to  what 
is  commonly  known  as  the  ''Bringier  Granf  A  patent  from  the  United  States 
QoTemment  issued  in  1858  to  the  assignees  of  the  original  grantee,  in  pursuance 
of  a  judgment  which  they  had  obtained  against  the  United  States  under  the 
special  laws  allowing  the  institution  of  suits  for  such  purposes. 

The  piMntiff  holds  under  a  sale  made  to  effect  a  partition  between  all  the  co- 
proprietors  of  this  claim.  We  see  no  such  defect  in  the  plaintiff^s  title  as 
would  preclude  him  from  succeeding  in  a  petitory  action  against  a  meie  pofr- 
sessor  without  titia 

But  the  defendant  contends  that  the  plaintiff's  authors,  Curry  and  Garland^ 
relinquished  all  claim  to  such  portions  of  the  grant  as  were  in  the  possession  of 
actual  settlers  who  would  be  entiUed  under  the  laws  of  Congress  to  a  preemp- 
tion if  the  land  had  been  sukject  to  entry.  The  defendant,  Vaughan,  claiming 
to  have  been  in  this  category  of  persons,  insists  that  the  plaintiff  by  this  act  of 
hisVuthors,  is  estopped  fr^>m  asserting  titie  against  him. 

The  relinquishment  alluded  to  is  embraced  in  a  letter  to  the  Register  and 
BeceiTer  of  the  Land  Office  at  Monroe,  dated  in  January,  1842.  The  expressions 
of  Curry  and  Garland  in  this  letter  were  as  follows:  **  You  wiU  observe  that 
it  is  not  our  purpose  to  interpose  any  obstacles  against  any  persons  who  had  a^ 
good  preemption  right  previous  to  our  purchase  who  may  not  have  paid  it  out 
of  your  office,  we  only  desire  in  such  cases  to  be  notified  of  the  application  so 
that  we  may  make  opposition  if  necessary  to  protect  our  rights.  We  know 
who  are  in  good  fiuth  entitled  to  preemption  rights,  and  only  desire  to  be  pro- 
tected horn  illegal  claims.  You  will  please  to  take  notice  that  MeMra,  MeGuir4 
&  Bay  are  authorized  to  act  as  our  agents  in  the  premises,  and  whenever  an 
application  is  made  for  preemption  within  the  limits  of  our  claim  we  request 
you  will  notify  them  or  one  of  them.  In  making  this  relinquishment  in  &vor 
of  innocent  purchasers  and  actual  preemptors,  we  do  not  intend  to  be  under- 
stood as  relinquishing  any  right  or  claim  for  indemnity  that  we  may  have  on 
the  United  States,  to  give  us  an  equal  quantity  of  land  elsewhere,  or  to  pay  us 
for  the  lands  90  9old  by  you  or  your  predecessors." 
69 
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Onecm  This  relinquishment  must  not  he  extended  heyond  its  plain  import     In 

Hnroiins.  terms  it  could  only  inure  to  the  benefit  of  such  persons  as  avaUed  themselves 
of  it  by  an  actual  entry  under  a  preemption  claim.  The  defendant  does  not 
pretend  to  have  so  located  any  part  of  the  land  in  dispute.  If  an  offer  was 
ever  made  in  his  favor  by  Curry  and  Garland^  (which  is  not  altogether  dear,) 
he  has  constantly  rejected  it  There  never  was  a  contract  between  him  and 
them,  and  there  is  no  estoppel. 

The  appellee's  prayer  for  a  reversal  of  the  judgment  in  fiivor  of  the  plaintilT 
must,  therefore,  be  refused. 

The  plaintiff  has  appealed,  and  coknplains  of  that  portion  of  the  verdict  and 
judgment  which  awarded  to  the  defendant  the  sum  of  six  hundred  and  twenty- 
eight  dollars  **  for  the  enhanced  value  of  the  land"  by  reason  of  the  improve- 
ments made  upon  it  by  the  defendant's  deceased  brother,  under  whom  he  holds. 
These  improvements,  as  they  are  called,  consisted  in  clearing,  ditching,  &c,  or 
such  ameliorations  as  the  settler  made  with  a  view  to  enable  himself  to  raise 
crops  and  reap  fruits  fVom  the  land. 

The  right  of  a  possessor  to  recover  of  the  true  owner  for  ameliorations  in- 
separable in  their  nature  firom  the  soil  cannot,  it  appears  to  us,  be  recognized 
in  any  case,  imlcss  the  possessor  was  at  least  a  possessor  in  good  faith,  believing 
himself  to  be  the  owner.  The  mere  possessor  is  presumed  to  have  made  such 
changes  for  his  own  amelioration,  and  to  have  received  a  su£Qcient  reward  in 
the  immediate  benefit  which  he  reaps  from  the  enhanced  production  of  the 
soil.  Perhaps  the  true  owner  would  have  preferred  that  the  primitive  forest 
should  remain.  Perhaps  the  ditching  will  not  suit  the  purposes  for  which  he 
wishes  to  use  the  land.  To  place  the  real  proprietor  at  the  mercy  of  a  posses- 
sor in  bad  faith  by  requiring  him  to  pay  the  latter  who  has^  without  just  au*- 
thority,  changed  the  face  of  the  land  for  selfish  purposes  of  his  own,  does  not 
accord  with  those  rules  of  law  which  give  the  dominion  of  the  soil  to  the  pro 
prietor  only,  or  to  one  who  has  a  right  to  consider  himself  a  proprietor  for  the 
time.  An  intruder  may  recover  such  expenses  as  are  necessary  for  the  pre- 
servation of  the  thing.  A  negotiorum  gestor  may  recover  what  he  has  spent 
in  doing  the  business  necessary  to  be  done  for  another,  even  without  a  man- 
date. It  is  a  general  rule  of  equity,  that  no  one  should  enrich  himself  at 
another's  expense.  But  this  doctrine  must  not  be  stretched  so  &r  as  to  let  an 
intermeddler  recover  for  wilfully  doing  what  was  not  necessary  to  be  done,  or 
what  the  owner  might  not  wish  to  have  done,  and  what  the  law  did  not 
require  to  be  done.  If  an  intermeddler  goes  to  expense  with  the  single  view 
of  benefiting  himself  and  reaps  the  benefit,  he  cannot  demand  a  reimbursement 
for  his  time  and  trouble  from  the  person  upon  whose  property  he  has  intruded, 
by  suggesting  that  he  too  has  been  incidentally  benefited. 

The  question  now  arises,  was  the  defendant  in  good  faith  when  he  made  the 
alleged  improvements  on  the  land  recovered  by  the  plaintiff.  "The  possessor 
in  good  faith  is  he  who  has  just  reason  to  believe  himself  master  of  the  thing 
which  he  possesses,  although  he  may  not  be  in  &ct,  as  happens  to  him  who 

*  buys  a  thing  which  he  supposes  to  belong  to  the  person  seUing  it  to  him,  but 

*  which  in  fact  belongs  to  another."     C.  C.  3414. 

**  The  possessor  in  bad  faith  is  he  who  possesses  as  master,  but  who  assumes 
this  quality  when  he  well  knows  that  he  has  no  title  to  the  thing,  or  that  his 
title  is  vicious  and  defisctive."    C.  C.  8415. 
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*^  He  is  a  Ixma  fide  possessor  who  possesses  as  owner  by  virtue  of  an  Act        Otw» 
ntffieient  in  terms  to  transfer  property ,  the  defects  of  which  he  was  ignorant      BmooBB. 
o£"     C.  C,  496. 

The  defendant  does  not  show  that  he  ever  possessed  under  a  title  transla^ 
five  of  property.  He  produces  no  title  whatever.  He  says  he  had  a  hope  of 
getting  a  title — a  preemptor's  claim.  It  seems  to  us  a  contradiction  in  terms 
to  call  such  an  expectation  a  title  translative  of  property.  If  it  is  not,  then  the 
defendant's  possession  lacked  an  essential  element  of  the  possession  in  good 
faith.  He  alleges  in  the  answer  that,  when  his  brother,  Burril  T.  Vdughany 
went  upon  the  land  in  1889,  it  was  **  public  land,*'  and  that  his  brother  acquir- 
ed a  right  of  preemption  upon  it  which  has  descended  to  himsel£  Although 
after  the  Act  of  Congress  of  September  4th,  1841,  B,  T.  Vaughan  might  not  be 
technically  a  trespasser  upon  the  land,  and,  as  such,  be  liable  to  fine  and  im- 
imprisonment,  yet  he  did  not  by  virtue  of  that  Act  become,  in  any  sense,  an 
owner  of  the  land.  The  legal  title  remained  in  the  United  States  until  the 
patent  under  which  the  plaintiff  holds  issued  in  1853;  there  was  an  incipient 
title  or  inchoate  right  in  Bringier  or  his  assignees  before  the  defendant's 
brother  went  upon  the  land. 

From  the  decision  of  the  court  in  the  claim  of  Curry  and  Garland  against  the 
United  States^  it  followed  that  the  land  in  question  had  not  been  properly 
subject  to  entry  by  actual  settlers.  And  if  it  were,  Vaughan  could  not  have 
had  even  an  expectation  of  claiming  by  such  a  title  the  whole  of  the  land  here 
in  controversy,  or  half  a  section,  for  only  a  quarter  of  a  section  could  thus  be 
entered.  He  had  no  claim  against  the  United  State  for  improvements.  He 
was  rather  indebted  to  the  United  States  for  the  privilege  of  living  so  long  un- 
disturbed upon  the  public  land.  And  the  United  States  ceded  its  rights  to  the 
plaintiff's  authors.  They  took  it  free  from  any  legal  demand  against  either 
the  government  or  themselves  for  improvements. 

The  defendant  relies  upon  the  cases  of  Pierce  v.  Frantum^  16  L.  422 ;  Kel- 
lum  V.  Eippey,  8  Rob.  188,  and  Williams  v.  Booker,  12  Rob.  258,  as  sanction- 
ing his  claim  for  improvements. 

These  cases  were  fully  considered  by  this  court  before  determining  the  case 
of  Memhin  v.  Overly,  decided  at  Monroe  last  summer,  and  were,  in  one  par- 
ticular, overruled.  We  found  ourselves  unable  to  class  a  mere  possessor  of  the 
public  lands  of  the  United  States,  even  with  the  hope  of  a  future  entry  by 
preemption  amongst  ^'  possessors  in  good  faith."  In  other  words,  we  could  not 
consider  an  expectation  of  getting  a  title,  as  a  title,  which  would  put  the  pos- 
sessor in  good  faith. 

The  overruled  cases  conceded  to  a  settler  upon  the  United  States  lands,  who 
possessed  with  the  hope  of  securing  a  preemption,  the  right  of  retaining  the 
land  against  a  vendee  or  patentee  of  the  United  States  Government  until  such 
patentee  should  reimburse  the  settler  the  increased  value  of  the  property  as  re- 
sulting from  improvements  and  expenses  upon  it  during  the  settlement. 

We  said  in  Hemhin  v.  Overly  that,  **  we  are  unable  to  recognize  the  doctrine 
that  one  who  makes  improvements  upon  property  to  which  he  knows  he  has 
no  title,  has  any  legal  or  equitable  claim  to  reimbursement  for  such  improve-  > 

ments." 

A  mere  settler,  even  with  the  hope  of  preemption,  until  he  actually  makes 
his  entry,  hnmes  that  he  has  no  title.  He  has  an  expectancy,  and  nothing 
more.    He  is  a  tenant  by  sufferance.    He  makes  improvements  for  his  own 
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benefit  and  at  Ms  own  risk.  The  Goremment  does  not  warrant  him  a  title 
nor  agree  to  indemnify  him  for  his  labor  in  case  he  gets  none.  Whilst  he  19 
permitted  to  settle  there  by  the  Qovemment,  be  may  reap  the  fruits  and  liye 
rent-free.  But  when  tbe  Gk>yemment  parts  with  the  title  to  a  third  person, 
that  title  carries  with  it  such  inseparable  ameliorations  as  the  land  may  have 
receiyed  from  the  settler.    The  settler  has  no  claim  upon  the  owner. 

We  ooncmve  this  to  be  the  true  doctrine,  as  deduced  from  our  own  Code. 
And  it  is  in  harmony  with  the  jurisprudence  of  the  federal  courts  and  those  of 
our  sister  States,  to  which  the  css^  of  Pierce  t.  Frantum  presents  fio  marked 
a  contrast. 

We  think  it  a  matter  of  some  moment  that  the  jurisprudence  upon  the  sub- 
ject of  the  puUic  lands  and  the  rights  growing  out  of  settlements  upon  them, 
should  be  as  uniform  as  possible  throughout  the  several  States. 

Finally,  the  defendant  has  contended  that  he  was  entitled  to  be  considered  a 
possessor  in  good  faith  by  reason  of  the  acts  and  promises  of  Curry  and  Gar- 
land relative  to  the  actual  settlers.  We  find  no  evidence  of  any  oontracts 
between  defendant's  brother  and  Gurry  and  Garland  to  hold  under  them,  on 
the  contrary,  he  has  been  holding  in  spite  of  them,  and  contesting  their  title 
always.  He  never  accepted  any  of  their  propositions  which,  as  we  have  already 
observed,  were  precise  and  predicated  only  upon  the  supposition  that  the  set- 
tiers  would  make  actual  entries  under  their  preemption  claims,  or  purchase  of 
themi  The  defendant  did  not  do  so,  and  we  find  no  evidence  of  a  promise  by 
the  owners  of  the  **Bringier  Grant*'  to  pay  him  ibr  his  improvements. 

We  do  not  find  the  strong  equities  in  fiivor  of  the  settler  in  this  case  which 
tiie  appellee  sees.  If  his  brother  has  enhanced  the  value  of  the  land,  he  has 
had  the  use  of  it  for  more  than  ten  years  without  paying  any  rent  By  having 
no  title,  he  has  escaped  the  necessity  of  paying  any  taxes.  He  bad  a  liberal 
offer  fix)m  those  who  turned  out  to  be  the  true  owners,  and  might  have  bought 
from  tiiem  fer  a  small  sum.  This  he  declined.  If  tiie  law  does  not  require 
tile  plaintiff  to  pay  the  defendant  we  have  no  power  to  assess  the  valne  of  tiiese 
improvements,  or  the  enhanced  value  of  the  soil  as  a  tax  upon  him. 

The  difficulty  of  snaking  such  an  assessment  is  exhibited  by  the  record  in 
this  case.  It  is  almost  impossible  to  approximate  a  just  estimate  of  the  en- 
hanced value  of  the  soil,  flowing  only  from  the  clearing  and  ditching,  and  ex- 
cluding all  other  considerations. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  recognizing  the 
plaintiff  as  owner  of  the  land  claimed  in  his  petition  be  affirmed ;  and  it  is 
ordered,  that  in  all  other  respects  the  judgment  be  avoided  and  reversed,  and 
that  there  be  judgment  against  the  defendant  upon  his  demand  in  reconvention, 
and  that  a  writ  of  possession  issue  in  favor  of  the  plaintiff;  it  is  further  ordered 
and  decreed,  that  the  defendant  pay  costs  in  both  courts. 
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Akna  K  Harrell  and  IIeb  Husband  v.  H.  R.  Harrell 

A  erop  growlBf  •!  th«  time  of  the  dlnoluttoa  of  the  maniage  forms  part  of  the  aeqnets  and  galne. 
Xhe  Judge  in  deoreeing  a  partiUoa  muai  direct  the  manner  in  whloh  it  shall  be  made. 

APPEAL  from  the  District  Court  of  East  Feliciana,  RatUff,  J. 
Muse  A  Hardee  and  Race  &  Foster ^  for  plaintiff  and  appellees.     Bowman 
S  Delee^  for  appellant 

VooRHiES,  J.  This  IS  an  action  of  partition.  On  the  17th  of  June,  1838, 
Prances  Hobgood  died  intestate,  leaving  as  her  legal  heirs  three  minor  children, 
the  plaintiffs,  Mary  E,  and  Harriet  L,  Ha/rrell^  issue  of  her  nuurriage  with  the 
defendant  No  steps  i^pear  to  have  been  taken  by  him  to  have  an  inventory 
made  of  the  property  of  the  community  or  to  be  confirmed  as  natural  tutor  to 
his  minor  children  until  after  the  marriage  of  the  plaintifl^  when  an  inventory 
was  made  on  the  11th  of  April,  1853,  which  comprised  twenty-one  slaves,  as 
the  only  property  which  belonged  to  the  community.  He  was  confirmed  as 
natural  tutor  to  Mary  E,  and  Harriet  L,  Harrell  on  the  Ist  of  June,  1853,  and 
on  the  same  day  William  B,  Hohgood  was  appointed  their  under-tutor. 

The  plaintiff  claims  as  her  hereditary  rights,  1st,  one-third  of  the  sum  of 
$1278  82,  which  her  mother  inherited  during  the  marriage,  and  which  her 
&ther  received  and  converted  to  his  own  use,  together  with  5  per  cent  interest 
thereon ;  2d,  one-sixth  of  the  slaves  thus  inventoried  as  the  property  (^  the 
community,  with  their  hire  since  the  death  of  her  mother;  dd,  one-sixth  of  the 
crop  of  the  year  1838;  4thy  one-sixth  of  the  movables  which  belonged  to  the 
community  at  the  time  of  its  dissolution,  and  of  which  no  inyentory  was  ever 
made. 

The  defence  set  up  by  the  defendant  is,  that  the  community  is  largely  ia* 
debted  to  him,  and  that  the  interest  and  revenues  derived  from  the  estate  of 
the  plaintiff  were  exhausted  in  defraying  the  expenses  far  her  support  and 
education.    He  also  pleaded  a  general  denial. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  $1768  80,  and  that  a  partition  of  the  com- 
munity property  be  made  as  prayed  for  by  the  plaintiff.  From  a  judgment 
thereon  rendered,  the  defendant,  after  having  made  a  vain  attempt  to  obtain 
a  new  trial,  took  the  present  appeal. 

In  order  to  determine  the  sum  to  which  the  plaintiff  is  entitled  we  must 
endeavor  to  ascertain  from  the  evidence  what  property  belonged  to  the  com- 
munity at  the  time  of  its  dissolution,  and  what  were  the  debts  which  existed 
against  it  and  subsequently  discharged  by  the  defendant 

We  infer  firom  the  evidence  that  tlie  crop  of  cotton,  com  and  fodder  gathered 
in  the  year  1838  was  worth  $3833,  and  th:it  the  household  and  kitchen  furniture, 
horses,  cattle,  hogs,  farming  utensils,  a  carriage  and  a  wagon,  were  worth  the 
sum  of  $2077,  making  an  aggregate  of  $5910.  The  defendant  must  be  held 
bound  for  this  amount,  subject,  however,  to  be  credited  for  the  debts  of  the 
community  discharged  by  him;  C.  C.  333;  3  An.  Oil.  The  debts  of  the 
Union  Bank  of  Louisiana,  and  William  B.  Hobgood^  as  overseer,  were  the  only 
debts  due  by  the  community  as  shown  by  the  evidence.  At  the  date  of  the 
dissolution  of  the  community  the  bank  debt,  exigible  the  16th  of  February, 
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1839,  amounted  to  the  sum  of  $2775,  and  the  deht  of  Hohgood^  including  his 
HAauLL.  wages  for  the  year  1838,  amounted  to  $1800,  making  in  the  aggregate  $4075. 
The  community  must  also  be  charged  with  the  sum  of  $1278  33  which  was 
inherited  by  the  deceased  spouse  and  received  by  the  defendant  during  its  ex- 
istence. Deducting  these  amounts  from  $5910,  the  acquets  and  gains  amounted 
to  $550  67,  to  one- half  of  which  the  defendant  was  entitled,  thus  leaving  the 
balance,  to  wit :  $278  33  as  a  part  of  the  inheritence  of  his  children,  to  one- 
third  of  which  the  plaintiff  is  entitled,  to  wit :  $92  77i.  We  are  satisfied 
from  the  evidence  that  the  annual  interest  of  this  sum  and  her  portion  of  the 
revenues  derived  from  the  slaves  of  the  community,  were  not  more  than 
adequate  to  defray  the  expenses  of  the  support  and  education  of  the  plain- 
tiff. 

It  is  contended  by  the  defendant  that  the  crop  of  1838  cannot  be  considered 
as  acquets  and  gains  of  the  community.  The  question  here  raised  can  no 
longer  be  considered  as  an  open  question.  See  the  case  of  Wilcox  v.  Henderson 
9  A.  347.  The  sum  of  $400  for  overseer's  wages  for  that  year,  was  allowed  as 
a  charge  against  the  community,  incident  to  the  making  of  the  crop  of  that 
year.  It  does  not  appear  that  the  defendant  claimed  any  other  charge  in  re- 
lation to  it 

It  is  evident,  therefore,  that  the  plaintiff  was  only  entitled  to  recover  the  sum 
of  $92  77i  as  her  share  of  the  acquets  and  gains  of  the  community  and  the  sum 
of  $426  11  as  her  share  in  the  paraphernal  estate  of  her  deceased  mother, 
making  an  aggregate  of  $503  77},  and  not  the  sum  of  $1768  80  as  awarded  to 
her  by  the  verdict  and  judgment  of  the  court  below. 

The  judgment  is  also  erroneous,  as  it  does  not  direct  the  manner  in  which 
the  partition  shall  be  made,  but  merely  orders  that  the  same  be  made  and  re- 
ferred to  a  notary.  The  Code  of  Practice,  Article  1057,  declares :  "At  the  ex- 
piration of  the  time  allowed  for  answering  the  petition,  the  Judge  shall  derxee 
the  partition,  direct  the  manner  in  which  it  shall  be  made,  and  refer  the  parties 
to  a  notary  whom  he  shall  appoint  to  make  the  partition."  C.  C.  1267 ;  1  R  512. 
In  order  to  ascertain  whether  property  may  be  conveniently  divided  in  kind, 
it  is  essential  that  the  appraisement  of  it  should  be  made  within  the  year  pro- 
ceeding the  decree  of  partition.  C.  C.  1247,1248,1249.  In  the  present  case 
the  decree  of  partition  was  rendered  on  the  29th  of  November,  1856,  more  than 
three  years  after  the  appraisement  of  the  slaves  was  made. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  lower  court  be 
avoided  and  reversed,  that  the  plaintiff  recover  of  the  defendant  the  sum  of  five 
hundred  and  three  dollars  and  77  cents,  with  five  per  cent  per  annum  interest 
from  the  29th  November,  1856,  until  paid,  and  that  this  case  in  relation  to  the 
partition  of  the  slaves  of  the  community  be  remanded  to  be  proceeded  in  accord- 
ing to  law,  the  costs  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee,  and 
those  of  the  court  below  to  be  determined  on  the  final  decision  of  said  cause. 

Chief  Justice  Merrick  recused  himself,  having  been  of  counsel  in  the  case. 
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Miss  McCalop  t;.  Fluker's  Heirs.  ,  .^  „., 

IS  SI 

Bzeeatory  process  may  be  taken  out  against  mortgaged  property  of  an  estate  jet  In  course  of  ad-   '  ^^    bM 

ministration.  47 14, 

Where  notice  of  an  order  of  setsure  and  sale  was  given  to  the  defendant  as  tutrix,  she  haying  ftill 

autborttj  as  such  to  represent  the  estate  in  the  proceeding,  her  qualifying  as  administratrix  did 

not  render  it  necessary  that  she  should  be  notified  in  this  latter  capacity  also. 
The  maker  of  a  promissory  note  cannot  ol^ect  to  the  faQure  of  the  holder  to  demand  payment  at 

the  place  of  payment,  unless  he  can  show  that  by  such  failure  his  ftinds  there  deposited  to  meet 

his  obligation  had  been  lost. 
Judgment  amended  in  the  Supreme  Court  so  as  to  coyer  an  instalment  of  the  mortgage  debt  falling 

due  since  the  order  of  seisure  and  sale  was  granted. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliff,  J. 
Smiley  A  Ferrin^  for  plaintiff    B,  C.  Hardee^  for  defendant  and  appel- 
lant 

Cole,  J.  The  administratrix  of  the  estate  of  Dcmid  Jones  Fluker  has  ap- 
pealed from  an  order  of  seizure  and  sale.  The  principal  objection  to  its  validity 
is  that  executory  process  cannot  issue  against  mortgaged  property  in  the  course 
of  administration,  comprising  part  of  the  effects  of  a  succession  represented  by 
an  administrator. 

This  objection  has  been  already  ^nsidered  by  this  court,  and  decided  to  be 
of  no  force.  The  authorities  quoted  in  the  decree  of  the  District  Judge  sustain 
the  judgment 

In  Boguille  v.  Faille^  1  An.  205,  the  court  say :  *'  The  right  of  the  hypotibe- 
cary  creditor  to  proceed  against  the  mortgaged  property  in  the  possession  of 
the  debtor's  heirs  appears  to  be  beyond  controversy."  Vide  also  2  An.  518 ; 
C.  P.  62  and  784. 

It  is  also  urged  that  the  administratrix  ought  to  have  been  notified  of  the 
order  of  seizure  and  sale. 

The  administratrix  is  Mrs,  J,  A,  Fluker^  who  is  also  the  widow  in  commu- 
nity and  tutrix  to  his  minor  children. 

As  tutrix  she  had  the  right  of  administration  without  being  specially  quali- 
fied as  such;  if  then  she  had  not  been  appointed  administratrix,  the  notice  to 
her  in  this  case  would  have  been  good. 

Her  qualification  as  administratrix,  which  was  not  absolutely  necessary,  can- 
not render  the  notice  insufQcient^  which  was  given  to  her  as  widow  in  commu- 
nity and  as  tutrix. 

It  is  also  objected  that  the  notice  of  protest  was  not  served  on  any  one. 

D.  J,  Fluker  was  the  maker,  plaintiff  was  the  payee  and  holder.  No  protest 
was  then  necessary  as  regards  Fluker^  unless  he  could  establish  that  the  note 
would  have  been  paid,  if  demand  had  been  made  at  the  place  of  payment,  and 
by  the  neglect  of  plaintiff  so  to  do,  that  his  funds  there  deposited  to  meet  this 
obligation  had  been  lost 

Plaintiff  has  asked  to  have  the  judgment  amended,  as  the  last  instalment 
mentioned  in  the  petition  and  act  of  sale  has  become  due  since  executory 
process  issued  in  this  cause. 

It  is  therefore^  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  amended,  so  that  the  property  seized  in  this  case  be  sold  for 
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MoOau)p.      cash  to  meet  the  last  instalment  of  seven  thousand  dollars,  with  eight  per 
Flduk.        centum  interest  thereon  from  the  first  day  of  January,  1854,  and  it  is  ordered, 

that  the  judgment  aforesaid  be  in  all  other  respects  affirmed,  and  that  appellant 

pay  the  costs  of  appeal 


19    552 

48    705 


Spsnger  Field  &  Co.  v.  Martin  Brodebick  and  Mandbvillb  Mabiont, 

Sheriff,  et  al. 

"Where  property  b«d  been  lequeslered  and  was  told  hy  the  Sheril^  at  the  instance  of  plalntift,  for 
eaeh,  pending  the  suit,  as  perishable  and  to  save  costs,  the  effect  of  the  Sheriff's  sale,  under  the 
order  of  court,  was  to  transfer  the  legal  custody  of  the  officer  from  the  property  Itsdf  to  Its  pro- 
ceeds ;  and  the  plaintUQi  in  the  sequestration  suit  could  not,  by  becoming  tbemselTes  the  pur- 
chasers of  the  property  at  the  Sheriff's  sale,  transfer  the  legal  custody  of  the  sequestered  property 
from  the  Sheriff  to  themselTes  by  withholding  the  price. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
y  for  plainti£&  and  appellants.     T.  Wl  Collins  and  L.  Eyma^ 

for  defendants. 

Buchanan,  J.  This  is  an  appeal  from  a  judgment  making  a  rule  absolute, 
which  was  taken  by  the  Sheriff  upon  a  purchaser  of  property  sold  for  cash 
under  an  order  of  court,  to  comply  with  the  conditions  of  the  sale,  by  paying 
thft  price  of  adjudication.  There  is  no  dispute  about  the  correctness  of  the 
facts  as  stated  in  the  rule,  but  the  appellant  contends  that  he  is  entitled  to  re- 
tain the  price  in  his  own  hands,  because  he  has  a  claim  pending  in  the  court 
below,  for  a  privilege  upon  the  property  which  has  been  sold. 

There  is  ^othing  in  this  defence.  The  property  (coal)  had  been  sequestered 
at  the  instance  of  the  appellants.  At  their  instance  it  was  sold  by  the  Sheriff 
for  cash,  pending  the  suit,  as  perishable  and  to  save  costs.  The  Sheriff  was 
the  legal  custodian  of  the  sequestered  property.  The  effect  of  the  Sheriff's 
sale,  under  the  order  of  court,  was  to  transfer  that  legal  custody  of  the  ofScer 
from  the  property  to  its  proceeds,  and  the  plaintifils  in  the  sequestration  suit 
could  not,  by  becoming  themselves  the  purchasers  of  the  property  at  the 
Sheriff's  sale,  transfer  the  legal  custody  of  the  sequestered  property,  from  the 
Sheriff  to  themselves,  as  they  now  seek  to  do,  by  withholding  the  price. 

Judgment  affirmed,  with  costs. 

Be-hearing  refused. 
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PiicEBE  Milne,  Widow,  &c.,  v.  F.  Schmidt. 

The  Act  of  the  17th  of  March,  1852,  proYidJng  a  homefltead  for  the  widows  and  children  of  deceased 
persons,  is  without  effect  as  to  creditors  whose  rights  had  accrued  before  the  passage  of  the  Act. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
J.  K  Holland^  for  plaintiff.     J.  Legardeur,   for  defendant  and  appellant 

Buchanan,  J.  This  is  a  contest  between  a  widow,  claiming  under  the  Act 
of  the  Legislature,  approved  March  17th,  1852,  entitled  "an  Act  to  provide  a 
homestead  for  the  widows  and  children  of  deceased  persons,"  and  a  mortgage 
creditor  of  her  deceased  husband. 

The  authentic  act  of  special  mortgage  granted  by  the  deceased  William 
Milne,  to  the  appellant,  Barthelemy  Baeas,  to  secure  the  payment  of  a 
promissory  note  of  said  Milne,  bears  date  the  27th  of  February,  1852,  conse- 
quently before  the  passage  of  the  homestead  law  above  mentioned. 

Milns  died  in  June,  1852,  intestate,  and  Francis  Schmidt  was  appointed 
administrator  of  his  estate,  with  the  consent  of  Miln^s  widow,  plainUff  here- 
in. Schmidt  rendered  an  account  of  his  administration  on  the  7th  July,  1858, 
which  was  opposed  by  the  widow,  and  her  opposition  overruled  by  judgment 
of  the  28th  January,  1854.  From  this  judgment,  the  widow  did  not  appeal ; 
but  brought  suit  on  the  16  th  of  May,  1854,  to  make  the  appellant,  Bocob,  and 
other  creditors  of  her  husband's  estate,  refund  what  had  been  allowed  and  paid 
to  them  under  the  account  of  administration. 

The  appellant  Baeas,  among  other  matters  of  defence  to  plaintiff's  action, 
pleaded  that  it  was  barred  by  her  previous  appearance  as  an  opponent  of  the 
administrator's  account ;  and  in  this  court  urges  as  error,  apparent  on  the 
fiu;e  of  the  record,  that  his  mortgage  was  anterior  in  date  to  the  Act  of  the 
Legislature,  under  which  plaintiff  claims. 

It  is  only  necessary  for  us  to  notice  the  last  mentioned  point,  upon  which, 
the  authority  of  the  case  of  Taylor's  aiiecessum^  10  An.  509,  is  condusive 
against  the  plaintiff  and  appellee. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  so  &r  as  regards  Barthelemy  Bacaa,  the  appellant;  and 
that  there  be  judgment  in  favor  of  the  said  Bo/rthelemy  Baeaa,  against  the 
plaintiff  and  appellee,  with  costs  in  both  courts. 
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!l2  56^ 
124  518| 


W.  H.  Avery  r.  The  Police  Jury  of  Iberviixe  et  al. 

There  la  nothing  repugnant  to  the  Constitution  in  the  proyislons  of  the  Acts  of  the  Legidature  of 
1818  and  1814,  confering  certain  powers  on  the  Police  Juries  in  regard  to  opening  natural  drahu, 
Ac. 

The  courts  will  presume  that  the  power  conferred  on  the  lE^olice  Jury  has  been  properly  and  jiidl- 
ciottsly  executed  by  them,  and  it  is  for  the  party  complaining  to  show  that  the  making  or  opening 
of  worlcs  was  unnecessary  or  detrimental  to  such  party. 

The  court  did  not  err  in  excluding  the  opinion  of  the  Civil  Engineer  as  to  whether  the  right  fork  of  a 
bayou  was  a  natural  outlet,  or  caused  by  a  crevasse,  or  some  sudden  eruptionof  nature.  Whether 
it  was  caused  by  a  crevasse  or  some  sudden  eruption  of  nature,  It  was  not  artificial. 


APPEAL  fi-om  the  District  Court  of  Iberville,  BoberUon,  J. 
Geo.  S.  Lacey^  for  plaintiff  and  appellant     Thoinits  Gibhs  Morgctn  and 
A.  Talbott^  for  defendant. 

VooRHiES,  J.  This  is  a  controversy  in  relation  to  the  right  of  drainage,  m 
which  an  injunction  was  obtained  by  the  plaintiff.  He  alleges  that  an  ordi- 
nance was  passed  by  the  Police  Jury  of  the  parish  of  Iberville,  on  the  23d  of 
July,  1853,  to  establish  a  common  drain  through  the  point  on  the  Mississippi, 
opposite  the  town  of  Plaquemine,  called  "  Manchac  Point" ;  that  Thorruu 
Tmtles^  Thomas  S.  Billings  and  Thonias  G.  Browiiy  the  other  defendants,  were 
appointed  commissioners  to  carry  the  same  into  effect,  with  power  to  remove 
obstructions  to  the  flow  of  waters  in  Bayou  Paul  or  any  of  its  branches,  and 
to  open  aU  ancient  natural  drains ;  that  said  bayou  is  the  natural  drain  of  his 
plantation  and  the  lands  lying  above  it,  but  not  of  those  of  the  extreme  point, 
opposite  the  town  of  Plaquemine,  unless  accomplished  by  artificial  works 
which  would  be  greatly  detrimental  to  the  lands  below ;  that  in  consequence 
of  canals  and  drains  having  been  made  on  lands  above  his  estate,  he  caused 
one  of  the  forks  of  Bayou  Paul  to  be  closed,  as  ke  had  a  right  to  do,  and  dug 
in  lieu  thereof  a  large  canal  to  carry  off  the  waters ;  and  that  he  was  ordered 
by  said  commissioners  to  open  said  fork,  which  he  refused  to  do.  He  avers 
that  said  ordinance  IB  illegal,  the  Police  Jury  having  transcended  the  powers 
delegated  to  them ;  that  if  enforced,  it  will  have  the  effect  to  throw  rapidly 
all  the  waters  from  "  Point  Manchac"  on  his  lands,  so  as  to  overflow  and  ren- 
der the  same  worthless.  He  therefore  prays,  that  said  commissioners  be  re- 
strained from  exercising  any  of  the  powers  thus  conferred  upon  them  by  said 
ordinance,  which  may  be  declared  illegal. 

The  answer  avers  that  Bayou  Paul,  having  its  source  at  "  Manchac  Point,"" 
opposite  the  town  of  Plaquemine,  passes  over  the  lands  of  the  various  pro- 
prietors back  and  below,  and  empties  itself  into  Spanish  Lake ;  that  if  cleared 
of  all  obstructions,  according  to  said  ordinance,  it  would,  be  sufficient  to  drain 
all  the  lands  above  and  below,  including  the  plaintiff's  ;  that  the  plaintiff  has 
illi'-rally  closed  only  one  of  the  forks  of  said  bayou  on  his  land,  so  as  to  inter- 
rupt the  natural  tlosv  of  the  water,  to  the  great  damage  of  all  the  proprietors, 
the  drainage  of  whose  lands  being  thereby  prevented.  They,  therefore,  pray 
that  the  injunction  be  dissolved ;  that  the  plaintiff  be  ordered  to  remove  all 
obstructions  by  him  placed  in  Bayou  Paul,  especially  the  dam  erected  by  him 
across  the  right  fork  of  said  bayou. 
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The  court  below  gave  judgment  in  favor  of  the  defendants,  and  the  plaintiff        Avbit 
appealed  therefrom.  PoucbJdst. 

The  Police  Juries  are  empowered,  under  the  legislative  Acts  of  1813  and 
1814,  "  to  cause  to  be  opened  in  any  town,  suburb,  or  other  place  divided  into 
town  lots,  or  when  a  point  of  land  on  the  Mississippi  or  other  water  course 
shall  be  divided  among  several  proprietors,  such  ancient  natural  drains  as  have 
been  obstructed  by  the  owners  of  the  adjacent  lands-,  and  to  prescribe  the 
mode  to  be  observed  in  that  respect ;  to  cause  any  water  course,  which  is  not 
navigable,  to  be  filled  up,  for  the  purpose  of  carrying  the  high  ways  over  the 
same,  provided  that  no  injury  be  thereby  occasioned  to  the  neighboring  inha- 
bitants ;  and  whenever  an  application  made  by  twelve  inhabitants  of  a  town, 
suburb,  or  other  place  divided  into  house  lots,  or  when  a  point  of  land  on  the 
Mississippi,  or  other  water  course,  shall  be  divided  among  several  proprietors, 
it  shall  be  found  necessary  to  dig  one  or  more  draining  ditches,  the  said  jury 
shall  have  power  to  ordain  that  the  said  ditches  be  dug  at  the  expense  of  the 
owners  of  the  lots,  and  that  the  expense  be  borne  by  a  contribution  among 
the  owners,  to  be  levied  in  such  manner  as  the  jury  shall  describe,  saving  to 
indiriduals  or  persons  aggrieved,  the  right  of  eomjylmning  of  the  mahing  or 
opening  of  such  nntarai  or  artificial  drain ings,  when  unnecessary  or  hurtful 
to  them:' 

In  pursuance  of  the  powers  thus  delegated  to  the  Police  Jury,  the  ordinance 
in  question  was  passed,  of  which  the  following  are  two  of  its  sections,  the  on- 
ly ones  which  we  -consider  necessary  to  be  noticed,  viz : 

*'  1st  Be  it  ordained,  That  there  shall  be  a  cut-off  canal  or  common  drain, 
to  conduct  the  waters  from  the  swamps  or  head  waters  of  the  Bayou  Paul  in 
**  Manchac  Point,"  the  said  canal  to  commence  at  the  upper  swamp  and  cross- 
ing the  lower  swamp  in  a  direct  line,  to  terminate  in  the  Bayou  Paul  at  its 
head,  in  the  field  of  Messrs,  Gonrier  and  Anger^  or  in  the  canal  of  the  same. 
Said  bayou  or  canal  shall  then  be  enlarged  to  a  sufficient  capacity  to  carry  off 
the  waters  until  it  reaches  the  bridge  at  the  cut-off  road.  Said  bridge  to  be 
lengthened,  and  the  bayou  or  canal  widened  and  deepened  sufficiently  to  carry 
the  water.  Thence  the  bayou  shall  be  enlarged  by  cutting  off  the  points  when 
found  necessary^  and  taking  straight  cuts  when  advantageous  to  do  so,  on  ac- 
count of  the  bends  in  the  bayou,  so  far  as  the  point  where  the  line  ditch  of  J. 
N,  Broicn  enters  the  bayou — thence  the  bayou  to  be  cleared  and  enlarged 
until  it  reaches  a  point  where  the  bayou  is  of  sufficient  capacity  to  carry  off 
the  waters  without  such  cutting  or  enlargement 

4th.  Be  it  ordained.  That  said  commissioners  be  and  are  fully  empowered 
to  remove  all  obstructions  which  may  be  found  to  prevent  or  retain  the  flow  of 
the  waters  on  the  Bayou  Paul  or  any  of  its  branches,  as  well  as  to  open  all 
ancient  and  natural  drains  which  may  have  heretofore  existed  and  which  may 
have  been  obstructed  by  dams,  fences  or  other  obstacles  thrown  in  and  across 
the  same.'* 

It  is  contended  by  the  plaintiff  that  such  power  could  not  be  delegated  by 
the  Legislature  to  the  Police  Jury.  The  power  of  the  legislative  department 
of  the  goyemment  is  supreme  within  its  sphere.  The  only  restriction  to  such 
power  is  prescribed  by  the  Constitution.  We  do  not  think  there  is  anything 
in  the  provisions  of  the  Acts  in  question,  which  can  be  considered  repugnant 
either  to  the  letter  or  spirit  of  the  Constitution.     11  An.  370. 
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Atsbt  It  is  also  urged,  that  the  ordinance  does  not  fall  within  the  powers  delegated 

Poucb'juby.  to  the  Police  Jury  ;  that  it  ordains  to  be  drained  not  only  a  point,  but  a  por- 
tion of  a  bend  on  the  Mississippi  upon  the  other  portion,  and  thus  "  inundate 
a  large  portion  of  the  immense  estate  of  the  plaintiff,  condemning  the  same  to 
perpetual  stirility"  ;  for  which  no  necessity  is  shown  to  exist,  as  re(iuired  by 
the  statute.  Whether  such  necessity  existed  or  not,  it  was  a  matter  which 
belonged  to  the  jurisdiction  of  the  Police  Jury,  and  we  arc  bound  to  presume 
that  it  was  properly  and  judiciously  exercised  by  them.  It  Mas,  therefore,  for 
the  plaintiff  to  show  that  the  making  or  opening  of  the  projected  works  was 
unnecessary  or  detrimental  to  him.     This  he  has  failed  to  show. 

The  other  ground  of  illegality,  that  the  ordinance  expropriated  the  plaintiff 
and  others  without  previous  adequate  indemnity,  appears  to  us  to  be  equally 
untenable. 

Our  attention  has  been  drawn  to  several  bills  of  exceptions  in  the  record : 

1.  "We  do  not  think  the  Judge  erred  in  sustaining  the  objection  to  the  fol- 
lowing question  propounded  by  the  plaintiff  to  several  witnesses  on  the  stand, 
viz :  "Would  not  the  removal  of  the  dam,  in  the  prong  in  Actnfs  field,  have 
the  effect  of  causing  incalculable  injury  to  yourselves,  by  the  inundation  of 
your  plantations,  and  overflowing  of  other  large  and.  valuable  plantations  lying 
below  Mr.  Atery .'" 

The  feet  sought  to  be  elicited  from  the  witnesses,  was  neither  pertinent  nor 
material  to  the  issue. 

2.  Neither  was  there  any  error  in  excluding  the  opinion  of  the  Civil  Engi- 
neer as  to  whether  the  right  fork  of  the  Bayou  Paul  was  a  natural  outlet,  or 
caused  by  a  cretoMe^  or  some  sudden  eruption  of  nature.  Conceding  it  to  have 
been  caused  by  a  crevcuae^  or  some  sudden  cTTuption  of  nature,  it  was  certainly 
not  artificial 

8.  The  testimony  of  William  0.  Waller  was  sought  to  be  excluded  by  the 
plaintiff,  on  the  ground,  that  it  tended  to  contradict  the  survey  and  report 
made  by  Caldwell  as  an  officer  of  the  court,  which  was  inadmissible,  especial- 
ly as  the  defendants  themselves  had  sustained  said  report  by  his  testimony, 
and  on  that  point  had  made  him  their  own  witness.  We  think  the  objection 
was  correctly  overruled  by  the  Judge.  We  have  not  been  referred  to  any  law 
authorizing  the  exclusion  of  such  testimony. 

On  the  merits,  we  think  the  necessity  or  expediency  of  the  projected  work 
is  clearly  shown,  the  principal  object  of  which  was  to  reclaim  a  large  body  of 
land  containing  about  5,000  acres.  In  attaining  that  end,  the  question  arises, 
will  it  prove  detrimental  to  the  plaintiff?  If  so,  it  is  clear  that  he  is  entitled 
to  relief. 

Bayou  Paul,  it  appears,  has  its  source  in  a  swamp.  It  runs  eastward  a  dis- 
tance of  eight  miles  and  twenty  chains,  and  empties  itself  into  the  **  Great 
Basin,"  bordering  on  Spanish  Lake.  The  lands  above  are  drained  in  a  lake 
and  the  swamp  in  which  it  has  its  source,  and  the  waters  of  both  flow  into  it 
The  fell  from  the  surface  of  the  water  in  the  lake  above  to  the  bottom  of  the 
"  Great  Basin,"  is  nearly  twelve  feet  Caldwell^  one  of  the  surveyors,  testi- 
fies that  if  the  improvements  were  made  as  directed  by  the  ordinance,  they 
would  be  adequate  to  the  drainage  of  the  lands  above,  but  not  of  those  below 
James  N.  Braten  and  K  MeGavoeh.  The  cutting  of  the  canals  would,  in  his 
opinion,  shorten  the  incline  plane  of  drainage  so  as  to  throw  suddenly  below  a 
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larger  quantity  of  water  than  the  boyou  could  contain  and  carry  off.  *'  This  Aveky 
opinion,  he  says,  is  based  on  the  hypothesis  thiit  no  improvcnjcnt  will  he  made  Police  Jc»y. 
on  the  bayou  below  the  lands  of  McGarocky  Then,  it  may  be  inferred  from 
this,  that  the  execution  of  the  work  as  directed  by  the  ordinance,  would  avoid 
such  a  con<equence.  A  careful  examination  of  the  evidence  in  connection 
with  the  map  in  the  case,  leads  us  to  the  conclusion  that  the  plaintiif  has 
failed  to  show  sufficient  grounds  to  entitle  him  to  the  relief  which  he  seeks  at 
our  hands. 

One  of  the  means  indicated  by  the  ordinance  for  the  accomplishment  of  the 
works  in  question,  is,  "to  open  all  ancient  natural  drains  which  may  have 
heretofore  existed  and  which  may  have  been  obstructed  by  dams,"  &c.  The 
right  fork  of  the  Bayou  Paul,  closed  by  the  plaint ilF\s  dam,  is  shown  to  have 
been  *'  an  ancient  natural  drain,"  more  direct  in  its  course  to  the  '*  (ireat  Ba- 
sin,'* and  equally,  if  not  more,  capacious  than  the  other  fork.  It  is  no  sufficient 
reason  for  the  plaintiff  to  urge,  that  the  erection  of  his  dam  was  to  prevent 
the  overflow  of  his  estate  in  consequence  of  canals  which  had  been  dug  on  the 
superior  estates.  His  recourse  was  against  those  who  had  occasioned  such 
overflow.  The  doctrine  in  the  case  of  Kilgore  v.  Grctemherg^  10  An.  689,  and 
the  other  cases  cited,  would  then  be  applicable.  But  we  think  it  is  extremely 
doubtful  whether  such  an  effect  would  have  been  produced  by  the  alleged 
canals.  Even  if  it  had,  it  appears  to  us  that  the  closing  of  this  drain  could 
not  have  had  the  effect  to  avert  such  a  consequence. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs. 


SAME    CA^SE    ON    A    RE-HEARING. 

Spofford,  J.  In  refusing  the  re-hearing  prayed  for  in  this  case,  we  remark 
that  it  will  be  the  duty  of  the  Police  Jury  to  provide  for  the  exit  of  the  ad- 
ditional waters  proposed  to  be  drained  through  the  right  fork  of  Bayou  Paul, 
in  such  a  manner  as  not  to  overflow  the  lands  of  the  plaintiff. 

Their  attempt  to  reclaim  the  swamp  at  Point  Manchac,  must  not  be  allowed 
to  bring  the  waters  thence  drained  in  a  flood  upon  the  plaintiff^s  lands.  They 
must  provide  against  injurious  consequences  to  the  plaintiff  from  their  acts,  or 
they  will  be  liable  in  damages.  The  decision  in  this  case  cannot  affect  the 
right  of  the  plaintiff  to  any  legal  remedies  for  injuries  hereafter  threatened  or 
done  to  his  property  by  the  act  or  neglect  of  the  Police  Jury  or  others.  If 
any  expropriation  of  plaintiff^s  land  becomes  necessary,  it  must  of  course  be 
effected  according  to  law. 

Re-hearing  refused. 
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Succession  of  William  Plunkett — On  opposition  of  Perkins,  Cajip- 
BELL  &  Co.  and  of  W.  B.  McDaniel. 

Where  the  heirs  have  authorised  the  curator  to  settle  up  the  affairs  of  the  estate  out  of  court,  they 
liare  no  reason  to  invoke  the  penal  statute  of  1887  against  the  curator. 

The  allegation  by  the  curator  that  there  was  another  heir  in  existence  besides  those  whose  authori- 
ty he  had,  will  not  render  his  former  acts  unlawful,  and  sul^Ject  him  to  the  penalty  of  the  sta- 

tute. 
Where  a  succession  is  accepted  by  the  heirs  purely  and  simply,  the  credits  belonging  to  the  sncces- 

ilon  are  ip»o  Jticto  and  of  Ml  right  by  operation  of  law  dirided  among  the  heirs. 
Compensation  talces  place  between  a  debtor  of  the  succession  and  a  creditor  of  one  of  the  heirs,  to 

the  extent  of  the  portion  of  such  heir  in  the  debt  due  to  the  succession  by  the  individual  creditor 

of  such  heir,  and  the  heir  cannot  defeat  the  compensation  by  a  transfer  of  his  interest  in  the 

sttccession  to  a  third  person. 
A  creditor  of  the  succession  has  the  means  of  preventing  the  injurious  effects  of  the  compensation 

as  between  the  heirs  and  the  debtor  of  the  succession,  by  demanding  a  separation  of  patrimony, 

by  taking  out  letters  of  administration  in  proper  time,  or  by  enforcing  the  collection  of  his  claim 

against  the  administrator  or  executor  already  appointed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Benjamin^  Bradford  &  Finney,  and  Eager  &  Dvpuy,  for  opponents  and 
appellants.     George  Z.  Bright  and  }\\  Chriety,  for  curator  and  appellee. 

Merrick,  C.  J.  Perkins,  Camphcll  &  Co.,  as.signees  of  the  interest  of  Jo^ 
seph  Plunl'ett,  as  heir  to  one-half  of  his  father's  succession,  opposed  the  item 
of  $1,557  71,  alleged  in  the  account  of  the  curator  to  have  been  paid  by  him 
to  //.  R.  W.  Hill,  on  account  of  a  debt  due  him  by  said  Joseph, 

The  ground  of  the  opposition  is,  that  the  alleged  payment  was  made  after 
notice  to  the  curator  of  the  assignment  of  Joseph  Plunkett s  interest  in  hi3 
father's  succession  to  the  opponents. 

Twenty  per  cent  interest  is  also  claimed  under  the  Statute  of  1837. 

The  heirs  (and  those  deriving  rights  from  them  and  standing  in  their  shoes) 
having  authorized  the  curator  to  settle  up  the  estate  out  of  court,  have  no  rea- 
son to  invoke  the  penal  statute,  the  violation  of  which  they  have  induced. 

It  is  clearly  established : 

1st  That  the  heirs,  by  an  act  under  private  signature,  regulating  the  mode 
of  partition  of  the  estate  between  themselves,  withholding  certain  property 
from  sale  and  partitioning  the  slaves,  authorized  the  curator  to  settle  up  the 
claims  as  soon  as  practicable,  designating,  in  part,  the  manner  in  which  he 
should  act  by  recognizing  a  certain  debt  of  $1,000  against  the  estate. 

2d.  That  the  heirs  verbally  authorized  the  curator,  in  order  to  save  expense, 
to  take  the  affairs  of  the  estate  out  of  court  and  to  settle  up  the  same. 

Sd.  That  William  and  Joseph  Plunkett  authorized  the  curator,  besides  set- 
tling up  the  estate  to  pay  their  individual  debts. 

But  it  is  said,  as  the  curator  afterwards  denied  in  his  proceedings,  that  these 
persons  were  the  heirs,  or  sole  heirs  of  the  deceased,  he  is  estopped  now  from 
saying  that  he  administered  under  their  directions  as  heirs.  In  our  opinion, 
this  is  an  incorrect  application  of  the  doctrine  of  estoppels ;  for  the  plaintiffs 
cannot  recover,  except  they  are  heirs,  or  have  the  rights  of  heirs,  and  it  is 
much  more  logical  to  hold  that  they  themselves  are  estopped  from  asserting 
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that  they  were  not  heirs  when  they  authorized  the  acts  of  the  curator  than  tVic  PtuKKwr 
contrary.  Moreover,  in  the  act  referred  to,  partitioning  certain  property,  the  Pbcims. 
heirs  say,  that  they  are  all  the  **  known"  heirs  of  the  deceased,  and  the  cura- 
tor, in  his  answer,  merely  alleges  that  he  has  discovered  that  there  is  another, 
a  fourth  heir.  By  this  answer,  he  does  not  fnake  his  former  lawful  acts  un- 
lawful. We  see  no  reason,  therefore,  to  inflict  the  penalties  of  the  Act  of 
1837  upon  the  curator,  for  the  benefit  of  parties  who,  through  their  authors, 
are  in  pari  delicto. 

In  regard  to  the  correctness  or  incorrectness  of  the  decision  of  the  lower 
court  in  allowing  compensation  to  diminish  the  portion  of  the  IliU  debt  com- 
ing to  Joseph  Plunietty  we  are  of  opinion  that  the  lower  court  did  not  err. 
The  indebtedness  of  Jlill^  personally,  to  the  estate,  was,  exclusive  of  interest, 
$3,323  36.  The  one-half  of  Josejjh  Plunkeft,  as  allowed  him  by  the  agree- 
ment of  the  co-heirs  in  their  partition,  was  more  than  sufficient  to  discharge 
the  debt  due  by  Joseph  Plunkett  to  Hill. 

Did  such  compensation  take  place  ?  If  it  did,  the  subsequent  settfemetlt  by 
a  curator  as  the  agent  of  the  heirs  in  conformity  to  law,  cannot  operate  to  the 
prejudice  of  the  curator ;  for  the  whole  theory  of  this  branch  of  the  law  fests 
upon  the  tacit  regulation  of  accounts  as  to  debtor  and  creditor  between  the 
parties.     7  TouL  No.  348. 

If  Joseph  PlunJcett^  therefore,  was  the  creditor  of  Hill  for  one-half  of 
$3,323  36,  the  $1,557  71  which  ITill  owed  him,  was  compensated,  and  cotild 
not  be  collected,  for  it  is  evident  that  Joseph  PlunJcetVs  assignee  could  have  no 
greater  right  than  he  himself  had.  Then  Hill  could  not  equitably  have  been 
compelled  to  pay  to  Joseph  the  whole  debt  without  deducting  the  amount  due 
by  him  to  the  former,  nor  could  the  latter  have  deprived  Hill  of  his  plea  in 
compensation  by  a  transfer  of  his  interest  in  the  succession,  and  Perhins^ 
Camphell  &  Co.  do  not  stand  in  a  more  favorable  position  to  the  estate,  than 
their  vendor.     Dees  v.  Tildon^  2  An.  414. 

Now,  by  the  death  of  William  Plunkett^  Senior^  and  by  the  a(!ceptance  of 
his  heirs  purely  and  simply,  the  credits  belonging  to  his  successioti  were  ipso 
faciOy  and  of  full  right,  by  operation  of  law,  divided  among  his  heirs.  C.  C. 
2107  ;  6  Toul.  No.  752.  The  principle  of  law  upon  which  divisibility  of  debts 
reposes  is  said,  by  the  author  just  cited,  to  be  as  ancient  as  the  twelve  tables. 

He  illustrates  the  manner  in  which  the  division  takes  place  as  follows,  viz : 

No.  753.  "  II  en  resulte  que  si  le  creancier  jet  le  d^biteur  ont  Tun  et  Vautre 
laisse  plusieurs  heritiers,  chacun  des  heritiers  du  premier  ne  pourra  demander 
k  chacun  des  heritiers  du  second  que  sa  portion  dans  la  dette  de  celui-cL  Sup- 
posons  la  dette  de  8,000  fr.  Le  creancier  et  le  debiteur  meurent  laissant,  cha- 
cun quatre  heritiers.  La  creance  de  chacun  des  heritiers  du  premier,  la  dette 
de  chacun  des  heritiers  du  second  est  de  2,000  ir. ;  mais  chacun  des  er^anciers 
ne  peut  demander  ^  chacun  des  d^bitieurs,  et  chacun  des  debitieurs  ne  pent 
payer  a  chacun  des  creanciers,  que  le  quart  de  sa  dette,  c*est-A-dire  500  jfr.,  et 
non  2,000  fr.,  car  cette  dette  sc  divise  de  plein  droit  contre  les  quatre  heritiers 
du  creancier  primitif."     See  also  Pothier  on  Ob.,  No.  800. 

The  reciprocal  relationship  of  debtor  and  creditor  existed  therefore  between 
Joseph  Plunkett  and  Hill^  unless  there  was  something  in  the  relation  in  which 
Joseph  Plunkett  stood  towards  the  succession  which  prevented  the  operation 
of  compensation.     We  find  nothing  of  the  kind  in  the  record.     On  the  contra- 
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Ksjuf  ry,  the  heira  had  accepted  the  succession  purely  and  simply  by  authorizing  the 
curator  to  settle  the  estate  under  their  power  of  attorney,  and  more  especially 
by  making  a  partition  of  the  slaves  among  themselves.  C.  0.  982,  1180. 
They  are,  therefore,  forever  precluded  from  saying  they  were  not  heirs ;  that 
all  legal  consequences  did  not  flow  from  their  acceptance  of  the  succession, 
and  that  compensation  as  one  of  those  consequences  has  not  actually  taken 
place.     C.  C.  2203. 

Toullier,  in  another  place  says :  "  The  heir  represents  the  person  of  the  de- 
ceased. He  is,  at  the  opening  of  the  succession,  seized  of  all  of  his  rights, 
active  or  passive,  which  are  then  confounded  in  his  person,  if  he  is  the  only 
heir,  and  for  his  virile  share,  if  there  are  several. 

"  The  compensation  of  that  which  is  due  to  the  intestate,  with  that  which  is 
due  by  the  heir,  or  to  the  heir,  takes  effect  of  pleno  juro  at  the  instant  of  the 
death,  the  period  to  which  the  acceptance  of  the  inheritance  always  refers." 
r  Toul,  No.  380. 

This  doctrine  was  sanctioned  by  the  Supreme  Court  in  the  case  of  Martin's 
JTeirs  v.  Orerton,  (  1  N.  S.  586,)  and  Bvard  v.  Buard:^  Heirs.     6  N.  S.,  135. 

We  think  therefore,  that  the  judp^ment  should  not  only,  not  be  reversed  as 
against  the  curator,  but  that  it  ought  to  be  amended  in  his  favor,  so  as  to  re- 
lieve him  of  the  twenty  per  cent,  interest  decreed  against  him. 

The  creditor  of  a  succession  has  the  means  of  preventing  the  injurious  eflfect 
of  the  compensation  as  between  the  heir  and  the  debtor  of  the  succession  by 
demanding  a  separation  of  patrimony,  by  taking  out  titles  of  administration  or 
curatorship  in  proper  time,  or  by  enforcing  the  collection  of  his  claims  against 
the  administrator,  curator  or   executor,  already  appointed.     C.  C,  1397,  1403. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  so  amended  as  also  to  relieve  and  exonerate  the 
said  William  Christy,  curator,  from  the  payment  of  twenty  per  cent  interest 
upon  the  sum  of  $3,169  10,  from  the  29th  day  of  June,  1856,  therein  decreed, 
and  that  said  judgment,  so  amended,  be  affirmed,  the  appellants  paying  the 
costs  of  the  appeal. 


Henry  Keane,  (Hugh  Kennedy  Ex'r  substituted,)  v.  Goldsmith,  Ha- 

BER  &  Co. 

A  oontrftct  with  the  surety  of  a  creditor  to  indemnify  the  surety  against  the  consequences  of  his 
suretyship  Is,  in  its  nature,  a  contract  of  personal  warranty,  recognised  by  Articles  878  and  879,  of 
the  Code  of  Practice. 

A  right  of  action  against  one  who  has  come  under  such  obligation,  accrues  to  tiie  surety  as  soon  as 
he  has  been  condemned  by  a  final  Judgment  to  pay  the  creditor,  and  it  is  not  necessary  that  he 
should  have  paid  the  judgment  to  entitle  him  to  proceed  against  one  who  was  thus  bound  to  in- 
demnify him. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
H.  G.  Miller  and  F,  IT,  Clacl',  for  plaintiff,  and  appellant.     J.  A.  Rozier, 
for  defendants. 
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Mbrrice,  C.  J.  This  suit  is  brought  by  the  plaintiff  as  the  transferee  of 
Isattc  Hart  upon  the  following  agreement : 

"  Keane  v8.  Fisher,— Fifth  District  Court  of  Kew  Orleam,''^ 

"  We  hereby  agree  and  bind  ourselves  to  protect  Mr,  Isaac  Hart  as  surety 
for  Ffsher^  in  the  above  entitled  suit,  and  desire  that  Mr.  Hart  should  defend 
himself  against  this  suit,  and  if  necessary,  take  an  appeal  to  the  Supreme 
Court,  and  we  bind  ourselves  in  solido  to  protect  him  fully,  including  costs  and 
all  incidental  expenses. 

"New  Orleans,  April  7,  1853. 

(Signed)        "Goldsmith,  Haber  &  Co." 

It  appears  by  plaintiff's  petition,  that  judgment  was  rendered  against  Hart, 
as  surety  for  Fisher,  on  the  bond  by  this  court,  for  $2,000  and  interest ;  and 
that  Hart  transferred  the  above  obligation  against  Goldsmith,  Haher  &  Co,^  to 
the  plaintiff. 

The  defendants  excepted  to  the  plaintiff's  petition  on  the  ground  that  it  dis- 
closed no  cause  of  action  against  the  defendants.  This  exception  was  sustained. 
The  defendants  urge  that  Hart^  as  surety,  niust  first  pay  the  debt  to  Keane 
before  he  can  acquire  a  right  of  action  against  them,  which  he  can  transfer ; 
that  suretyship  cannot  be  extended  from  one  person  to  another ;  and  that  if 
the  transfer  was  ^lid,  no  action  could  be  maintained  against  the  defendants 
until  notice  had  been  given  them,  according  to  Article  No.  2613  of  the  Civil 
Code. 

The  defendants  are  not  strictly  the  sureties  of  a  surety^  the  fidejusBoris 
collaudatoreSy  of  Article  3007,  of  the  Civil  Code.  The  surety  of  the  surety 
contracts  with  the  creditor  for  the  security  of  the  latter,  and  on  payment  be- 
comes ipso  facto  subrogated  to  his,  the  creditor's,  right,  besides  having  his  ac- 
tion of  mandate  or  negotiorum  gestorum,  or  de  in  rem  verso  against  the  debtors, 
According  as  his  obligation  has  been  entered  into  with  the  consent,  of  without 
the  know*ledge,  or  against  the  will  of  such  debtor.  Here  the  contract  is  with 
the  surety^  to  indemnify  him  against  the  consequences  of  his  having  entered 
into  the  obligation  of  suretyship  with  the  creditor,  and  the  very  exception  ta- 
ken by  the  defendants  pre-supposes  that  the  contract  does  not,  in  itSelfJ  give 
the  creditor  a  right  of  action. 

TImJ  contract  is  in  its  nature,  one  of  personal  warranty,  recognized  by  Ar- 
ticles 378  and  879,  of  the  Code  of  Practice.  The  defendants  bound  themselves 
to  protect  Hart  fully  against  the  consequence*?  of  his  obligation  as  surety  to 
Keune.  Hart,  according  to  plaintiff's  petition,  has  been  fixed  as  surety  for 
Fisher  in  the  sum  of  two  thousand  dollars  by  the  final  judgment  of  a  court 
of  the  last  resort.  Now  the  defendants  cannot  fully  protect  Hart  without 
paying  the  judgment  rendered  against  him,  or  furnishing  him  with  money  to 
pay  the  same  himself.  We  discover  no  good  reason  why  Hart  could  not  trans- 
fer his  cause  of  action  to  the  plaintiff  if  he  found  it  his  iiitercst  so  to  do.  C. 
C.  1992,  1994;  9  Ann.  463;  Art  2613,  of  the  Civil  Code,  is  for  the  protection 
of  third  persons,  and  the  only  notice  the  defendants  were  entitled  to  previous 
to  the  institution  of  the  suit,  was  the  amicable  demand,  the  want  of  which 
they  have  not  pleaded. 

The  judgment  of  the  lower  court  must  be  reversed,  and  the  defendants  must 
have  an  opportunity  of  traversing  the  facts  alleged  in  plaintiff's  petition  which 
have  been  taken  as  true  on  the  exception. 

71 


Keahb 


562  SUPREME  COURT  OF  LOUfSIANA, 

KBiM  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 

HuiKB.  court  be  avoided  and  reversed,  that  the  defendant 's  exception  be  over-ruled, 
and  that  this  case  be  remanded  to  the  lower  court,  there  to  be  proceeded  in  ac- 
cording to  law,  the  defendants  and  appellants  paying  the  costs  of  this  appeaL 

Spofford,  J.,,  concurring.  I  concur  in  the  opinion  that  the  exception  should 
be  over-ruled. 

Keane,  it  is  true,  has  no  greater  right  than  his  assignor,  Hart^  had.  But 
from  the  peculiar  phraseology  of  the  instrument  sued  on,  it  will  be  seen  that  it 
is  a  promise  of  general  indemnity.  The  promisors,  Goldsmith^  llaher  <t  Co.y 
covenantirrg  to  protect  the  promisee,  Eart^  fully,  for  resisting  a  certain  suit,  in- 
cluding all  costs  and  incidental  expenses. 

There  was  therefore,  a  breach  of  the  agreement  so  soon  as  the  liability  of 
Hart  was  fixed  by  a  judgment,  and  GokUmith^  Haber  <fe  Co.  failed  to  take  his 
place  and  satisfy  it,  including  costs  and  expenses.  That  breach  gave  Hart  a 
right  of  action.  The  right  of  action  was  veritable,  and  therefore  assignable. 
It  has  been  assigned  to  Keane^  the  party  who,  in  equity,  ought  to  have  the 
money.  Pferhaps  if  Hart  himself,  had  sued,  the  court  might  have  been  called 
upon  to  see  that  the  funds,  when  collected,  should  be  applied  to  the  satisfaction 
of  the  judgment  against  Hart^  rn  favor  of  Keane.  The  rule  generally  is,  that 
a  party  suing  upon  an  indemnity  against  the  payment  o€  money  merely,  must 
prove  payment,  or  something  equivalent,  before  he  can  maintain  his  action. 
But  upon  a  promise  of  general  indemnity,  a  judgment  against  the  promisee  is 
evidence  in  a  suit  against  the  promisor,  without  proof  of  payment  by  the 
promisee.  See  State  v.  Kimmel^  8  Watts,  157 ;.  Curmaiiy.  NchUy  9  Ban*,  366 ; 
Smith  V.  EubanJkSy  9  Yerger,  20. 
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SaccE3sloN  OF  John  Gilmore,  Arabella  Baily  v.  B.  Baily,  her  Husband, 
Slsan  Hubbs,  Intervenor. 

A  Judgment  signed  before  a  niotlon  for  a  new  trial  i»  overruled,  cannot  b«  considered  as  haviBg  it» 
effect  until  the  motion  is  disposed  of. 

When  tlie  wife's  paraphernal  property  was  sold  and  negotiable  notes  talcen  for  the  price,  payable  to 
the  husband,  on  which  the  tmsband  sued  the  malcers,  and  obtained  Judgment  against  them  in  hlB  own 
name  for  the  amount  of  the  notes,-  it  was  licld  that  the  legal  ownership  of  the  Judgment  was  ia  the 
hu8banc(*-that  the  original  notes  were  merged  in  and  novated  by  the  Judgment,  and  that  the  Judg- 

I  ment  might  be  compensated  by  any  debts  equally  liquidated  due  by  the  husband  to  the  Judgment 
debtor. 

The  knowledge  on  the  part  of  the  Judgment  debtor,  that  the  notes  on  which  the  Judgment  was  ob- 
tained was  the  property  of  the  wife,  would  not  prervent  the  compensation  f^om  taking  plaee  at- 
any  time  while  ti>e  legal  ownership  of  thejudgm«nt  remained  in  the  husband. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Robertson,  J. 
Joseph  Poor,  for  appellants.     Felix  R.  Bruiwt,  for  appellees. 
Merrick,  C.  J.     A  motion  to  dismiss  the  appeal  has  been  filed  in  this  case. 
The  judgment  was  pronounced  in  June,  18.55.     Before  it  became  final,  the 
appellants  filed  a  motion  for  a  new  trial,  w^hich  was  not  disposed  of  at  that 
time,  but  submitted  to  the  court  without  argument  at  the  February  tcrm^l856, 
and  the  i^ame  dav  it  was  overruled. 
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The  appellants  then  applied  for  a  devolutive  appeal,  which  was  allowed  them, 
retumable  to  the  present  terra  of  the  Supreme  Court. 

The  judgment  appealed  from,  purports  to  have  been  signed  on  the  15th  day 
of  June,  1855,  and  the  appeal  bond  was  not  filed  until  January,  1857,  more 
than  one  year  from  the  supposed  signature  to  the  judgment,  and  within  the 
year  from  the  overruling  of  the  motion  for  a  new  trial 

It  was  the  duty  of  the  District  Judge  to  have  considered  the  motion  for  a 
new  trial  at  the  same  terai  at  which  the  judgment  was  rendered,  and  either  to  have 
overruled  or  granted  the  same.  But  it  was  irregular  to  sign  the  judgment  un» 
til  the  motion  for  a  new  trial  was  determined. 

We  think  the  judgment  cannot  be  considered  as  having  its  effect,  and  must 
be  considered  as  suspended  until  the  motion  for  a  new  trial  was  overruled 
The  neglect  of  the  judge  to  perform  his  duties  ought  not  to  prejudice  the  par- 
ties who  had  a  right  to  be  heard  on  the  motion.     C.  P.  557,  558,  563,  913. 

The  motion  therefore  to  dismiss  the  appeal  is  overruled. 

The  merits  of  the  case  present  but  a  single  question  which  arises  out  of  the 
following  state  of  facts,  viz : 

John  and  Mary  Gilmore  died  leaving  five  children,  minors,  and  an  estate 
consisting  of  a  plantation  and  slaves,  &c.  Bernard  Baily  was  appointed  in 
1841,  tutor  to  the  minors  Arabella  Gilmarc^  John  A,  Gilmore^  Emeline  Gil- 
tn&re,  Ann  Gilmore  and  Siisan  Gilmore.  He  appears  to  have  married  his 
ward  Arabella.  She,  with  the  €issistance  of  her  husband,  in  1849,  sold  her 
interest  in  the  succession  of  her  parents,  to  John  A.  and  Emeline  Gilmore^  her 
brother  and  sister,  the  notes  given  as  the  price  being  made  payable  to  the  order 
of  her  husband.  She  and  her  husband  appear  shortly  afterwards  to  have 
moved  to  Illinois,  where  they  now  reside.  Emeline  Gilmore  nmrried  H^  C. 
Finley.  Bernard  Baily  failing  in  collecting  the  notes  at  maturity,  instituted 
a  suit  on  them  in  his  own  name,  and  recovered  judgment  in  April,  1853,  against 
Mrs.  Finley  and  John  A.  Gilmore^  in  solido,  wherein  the  mortgage  upon  the 
property  sold  was  recognized. 

In  May  following,  Susan  Gilmore^  wife  of  Charles  HubbSy  filed  her  petition 
against  Bernard  Baily^  to  compel  him  to  render  his  account  as  tutor. 

He  filed  his  account  Mrs.  Hubbs^  Mrs.  Baily  and  John  A.  Gilmore^  filed 
opposition  to  the  same.  Mrs.  Huhbs  considering  the  account  to  show  a  bal- 
ance in  her  favor  as  stated,  to  the  amount  of  $1,305  05,  besides  filing  her  oppo- 
sition claiming  a  large  amount,  sued  out  a  writ  of  attachment,  which  was  levied 
the  second  day  of  January,  1854^  by  attaching  in  the  hands  of  John  D.  Baker, 
James  M.  Bninoty  attorneys  for  Bernard  Baily,  John  A.  Gilmore  and  Andrew 
C.  Finley,  all  moneys,  rights,  credits  or  property  of  any  kind,  which  they  had 
at  that  time  or  thereafter  might  have,  belonging  to  Bernard  Baily,  tutor,  or  an 
amount  suflScient  to  pay  said  Susan  Gilmore,  wife  of  Charles  Habbs,  plaintiff, 
in  the  sum  of  $1,305  05,  and  costs. 

The  curator  ad  hoc,  appointed  to  represent  Baily,  anwered  the  suit  of  attach- 
ment, alleging  that  the  property  attached  was  not  the  property  of  Baily,  but 
belonged  to  his  wife  for  whom  he  was  merely  acting  as  agent. 

Mrs.  Arabella  Baily  intervened  in  the  attachment  suit,  alleging  that  her 
husband  had  no  property  in  Louisiana,  and  averring  that  Mrs.  Susan  JIubbs 
and  her  husband  had,  notwithstanding,  proceeded  to  attach  a  judgment  ob- 
tained in  the  name  of  her  husband,  Bernard  Baily,  against  John  A.   Gilmore 
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SuodSBioir  Of  and  Emeline  Qilmore  and  husband,  Andreic  Finley^  standing  in  the  name  of 
GiLMOBK.  jjgj.  gj^j^  husband.  She  further  alleged,  that  her  husband  was  in  embarrassed 
circumstances,  and  that  she  had  already  instituted  a  suit  against  him  for  a  sepa- 
ration of  property.  She  prayed  for  an  injunction  to  restrain  her  husband  from 
receiving  the  amount  due  on  the  judgment.  This  intervention  was  filed  18th 
April,  1854.  Her  suit  for  a  separation  of  property  was  commenced  April  10, 
1864,  by  the  appointment  of  a  curator  ad  hoc^  to  represent  her  husband,  she 
representing  her  and  her  husband^s  residence  to  be  Peoria,  in  the  State  of  IHi* 
nois.  She  alleged  that  the  said  judgment  obtained  in  the  name  of  her  husband 
against  Mm.  FinJey  and  John  A.  Gihnore^  to  be  her  separate  property; — 
alleged  that  she  was  in  danger  of  losing  the  same  on  account  of  an  attachment 
levied  on  the  same  by  her  sister,  Susan  Iluhhs^  and  on  account  of  the  preten- 
sions of  other  persons  having  claims  against  her  husband,  and  averred  that 
Andrew  C.  Fiiileyh&d  enjoined  the  execution  of  said  judgment  as  the  property 
of  her  said  husband.  She  prays  that  ITuhbs  and  wife,  and  Andrew  0.  FinUy^ 
be  cited  as  parties,  and  that  the  judgment  against  Mrs.  FinJey  and  John  A, 
Oilmore^  be  decreed  to  be  her  property,  &c.  John  A.  Gilmore  and  Bmeline 
Gihnore  intervened,  and  alleged  that  they  had  claims  against  the  said  Bernard 
Baily  arising  from  his  account  as  tutor,  but  that  as  they  have  filed  an  opposi- 
tion to  the  same,  they  are  unable  to  state  the  exact  amount  due  them,  but  it  Ls 
more  than  sufficient  to  compensate  the  judgment  obtained  by  Bernard  Baify 
against  them.  On  the  opposition  to  the  tutor's  account,  judgment  was  ren- 
dered in  favor  of  Mrs.  Finley^  and  John,  A.  Gthnore^  for  $2,047  27,  each. 

The  Judge  of  the  District  Court,  in  the  suit  of  Mrs.  Baily  against  her 
husband,  considering  the  judgment  in  the  name  of  Bernard  Baily  as  her 
property,  dissolved  the  attachment,  rejected  the  claims  in  compensation,  and 
decreed  Mrs.  Baily  to  be  the  owner  of  the  judgment  in  suit  No.  1103. 

John  A,  Gilm-ore  and  Mrs.  Finley  alone  perfected  their  appeal  by  giving 
bond.  Mrs.  Ilubhs  is  not  before  us.  The  question  presented  by  the  appellants 
is,  did  the  judge  err  in  holding  that  the  judgment  was  the  al)solute  property  of 
the  wife,  although  obtained  in  the  name  of  the  husband  ?  Where  the  wife 
permits  her  husband  to  administer  her  parephernal  property,  we  see  no  reason 
why  he  should  not  be  considered  in  relation  to  her  commercial  paper  in  his 
hands  as  any  other  agent.  He  may  collect  a  debt  due  her  and  give  a  valid 
receipt  in  his  own  name.  C.  C.  2302;  12  Rob.  525.  He  may  treat  a  note 
which  he  has  taken  on  account  of  her  paraphernal  property  as  his  own,  trans- 
fer it  or  institute  suit  on  it  as  owner.  Thibodeauxv.  Thihodeaur^  19  L.  R.  440, 
arguendo. 

Considering  then,  that  Bernard  Baily  as  the  agent  of  his  wife,  in  regard  to 
the  promissory  note  which  he  had  taken  in  his  own  name,  might  recover  judg- 
ment upon  them,  such  judgment  must  have  as  great  an  effect  against  the 
principal  as  a  judgment  obtained  by  any  other  agent  in  his  own  name  upon 
commercial  paper  belonging  to  another. 

It  has  long  been  settled,  that  the  effect  to  be  given  to  such  judgment  upon 
the  question  of  ownership,  is  that  of  the  thing  adjudged.  In  Shaw  v.  Thomp- 
son, 3  N.  S.  392,  the  court  said,  '*  the  suit  appears  to  have  been  brought  by 
the  persons  having  the  legal  interest  in  the  instrument  su©d  on.  Whether  they 
were  the  owners  or  not,  was  a  matter  with  which  the  defendant  had  nothing  to 
do  as  the  judgment  here,  formed  res  judicata  against  any  other  who  might 
hereafter  have  claimed  an  interest  in  it." 
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In  the  case  of  Mitaine  v.  Ferguson,  18  L.  R.  94,  the  court  said  that  it  was    Suanaanm  or 
Immaterial  to  the  defendant,  "whether  the  plaintiff  recovers  for  his  individual 
benefit,  or  as  the  agent  of  another;  as  the  judgment  will  have  the  effect  of  r« 
judicata  against  any  one  who  might  hereafter  claim  an  interest  in  the  note.^' 
See  also  4  L.  R.  220. 

Whatever  claim  therefore,  Mrs,  Baily  had  against  John  A.  Gilmore  and  Mrs. 
Finley,  was  merged  in,  and  novated  by  the  judgment  in  the  name  of  her  hus- 
band against  them ;  the  mortgage  no  less  than  the  notes  secured  by  it  Den- 
nistoun  v.  Payne,  7  Ann.  834.  The  judgment  was  no  longer  the  note,  and 
much  less  the  undivided  fifth  part  of  the  succession  of  John  A.  Gilmore. 

The  consequences  growing  from  the  legal  ownership  of  the  judgment  by 
JBaily,  jverc,  that  it  was  subject  to  be  attached  or  seized  at  the  suit  of  his  credi- 
tors ;  he  is  capable  of  transferring  or  releasing  it,  as  well  as  receiving  pay- 
ment, and  the  judgment  might  be  compensated  by  any  debts  due  by  him  to 
either  of  his  judgment  debtors,  provided  the  same  were  equally  liquidated. 

But  nothing  prevents  a  judgment  creditor  from  transferring  his  judgment  to 
a  third  person,  a  fortiori,  he  may  transfer  it  to  his  principal  and  when  notified 
to  the  debtor,  such  transfer  will  be  binding  upon  him.  So  also  the  principal 
may  institute  his  action  against  the  agent  who  has  obtained  a  judgment  in  his 
own  name,  to  compel  him  to  transfer  the  judgment  to  him  as  the  equitable 
owner  of  the  same,  and  from  the  date  of  the  notification  of  the  suit,  the  judg- 
ment debtor  would,  we  think,  be  precluded  from  acquiring  any  rights  tending 
to  defeat  the  claim  of  the  principal,  although  he  might  lawfully  liquidate  any 
demand  he  might  have  against  the  judgment  creditor,  and  even  make  payment 
(unless  the  judgment  creditor  should  be  enjoined  from  receiving  payment)  up 
to  the  time  that  the  transfer  of  the  judgment  should  be  decreed,  and  compen- 
sation and  payment  would  have  their  effect. 

For  up  to  the  time  that  the  transfer  of  the  judgment  should  be  decreed,  the 
legal  ownership  must,  under  the  authorities  cited,  be  held  to  be  in  the  judg- 
ment creditor,  and,  as  a  consequence,  he  may  receive  payment,  and  his  judg- 
ment must  be  subject  to  compensation  arising  from  any  demand  which  becomes 
liquidated  before  such  title  has  passed  out  of  the  judgment  creditor  by  the 
decree. 

The  reason  of  the  rule  is  this:  a  judgment  debtor  is  not  to  be  subjected  to 
the  hazard  of  a  litigation  between  the  judgment  creditor  and  a  third  party, 
claiming  the  ownership  of  the  judgment,  which,  after  all,  may  prove  unavail- 
ing ;  but  he  may  at  once  relieve  himself  by  making  payment  to  him  who  holds 
the  judgment  rendered  upon  the  commercial  paper,  and  which  has  the  effect  of 
res  judicata  against  all  others.     C.  C.  2135. 

So  too,  it  would  be  unreasonable  to  prevent  the  judgment  debtor  from  liqui- 
dating his  demand  (originating  prior  to  notice,)  against  the  judgment  creditor, 
and  obtaining  the  benefit  of  compensation  taking  effect  by  operation  of  law,  so 
long  as  the  legal  title  to  the  judgment  remains  in  him.     C.  G.  2204,  2206,  2207. 

But  it  is  said  that  good  faith  is  the  basis  of  compensation,  and  that  the  plain- 
tiff's brother  and  sister  hnew  that  the  notes  were  given  as  the  price  of  plain- 
tiff's interest  in  the  plantation,  and  therefore  they  cannot  be  permitted  to 
liquidate  a  demand  against  Bailey  and  compensate  his  judgment  by  such  liqui- 
dated demand,  although  acquired  when  his  ownership  of  the  judgment  was 
unquestioned. 
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8DO0M8IOS  OF  There  would  be  much  force  in  this  argument  if  such  knowledge  could  have 
GtLMOBB.  ]^Q^n  jn  any  manner  made  available  to  them.  On  the  contrary,  it  will  appear 
by  numerous  decisions  of  this  tribunal  that  a  plea,  that  the  note  belonged  to 
the  plaintiff,  would  have  been  utterly  unavailing  against  the  action  of  the  plain- 
tiff's husband  on  the  note.  See  cases  cited  under  No.  10,  Hennen's  Dig.  p. 
183. 

It  is  true,  as  urged  by  the  appellees  counsel,  that  the  wife  cannot  become  a 
surety  for  the  payment  of  the  debts  of  her  husband,  but  if  she  Jiid  her  husband 
in  converting  her  estate  into  negotiable  paper,  or  cash,  so  that  he  can  use  it 
without  any  indorsement  or  contract  on  her  part,  it  is  her  own  fault  and  she 
must  blame  herself  if  he  uses  such  paper  or  cash  in  the  payment  of  his  debts, 
and  if  other  people  act  on  the  confidence  which  her  own  conduct  inspires, 
third  persons  may  presume  that  the  wife  intended  to  rely  upon  her  tacit 
mortgage,  or  upon  a  re-investment  of  her  paraphernal  funds  in  some  other  way, 
or  that  the  husband  has  already  transferred  to  the  wife  other  property  in  pay- 
ment C.  C.  2121.  As  the  debtor  cannot  prevent  the  husband,  or  any  subse- 
sequent  holder,  from  recovering  judgment  upon  the  negotiable  paper,  payable  to 
the  order  of  the  husband,  so  they  ought  not  to  be  deprived  of  such  legal  conse- 
quences in  their  favor  as  arise  from  the  judgment  itself. 

To  assume  that  the  institution  of  the  suit  by  the  wife  to  have  the  judgment 
standing  in  her  husband's  name  adjudicated  to  her,  was  but  the  resumption  of 
the  administration  of  her  paraphernal  property,  is  a  petitio  prijieipii,  which 
wo  think  we  have  sufficiently  answered,  by  showing  that  the  original  note 
merged  in  and  was  novated  by  the  judgment,  and  that  it  became,  so  far  as  it 
concerns  the  defendants,  the  absolute  projierty  of  the  judgment  creditor,  and 
that  it  is  subject  to  attachment  and  seizure,  and  may  be  paid  and  compensated 
as  his.  In  fine,  that  stich  judgment  is  as  much  the  property  of  the  husband  as 
any  other  piece  of  property  of  which  he  holds  the  indicia  of  ownership.  0. 
P.  548. 

It  does  not  appear  to  us,  that  the  conclusions  to  which  we  have  arrived  in 
this  case,  violate  natural  equity.  The  plaintiff  and  her  husband  have  estab- 
lished their  domicil  in  another  and  distant  State,  and  have  doubtless  withdrawn 
their  means  from  Louisiana  as  far  as  possible.  The  husband  seems  to  have 
carried  with  him,  the  money  of  the  plaintiffs'  brother  and  sister,  obtained  by 
him  while  exercising  the  sacred  trust  of  guardian.  The  wife  allowed  him, 
while  here,  the  unlimited  control  of  her  commercial  paper,  and  suffered  it  to 
be  declared  his,  by  a  court  of  justice.  The  decree  which  we  shall  pronounce, 
will  merely  declare  that  the  judgment,  to  a  certain  extent,  shall  be  compensated 
as  his,  and  leave  the  wife  the  more  convenient  resort  of  the  courts  of  her  own 
domicil  to  enforce  the  residue  of  her  claims  against  the  husband. 

Whether  a  wife  domiciled  with  her  husband  in  another  State  can  institute  an 
action  for  the  recovery  or  separation  of  property  in  Louisiana  by  means  of  a 
curator  ad  hoc  appointed  to  represent  him,  is  a  question  in  which  these  appel- 
lants have  no  interest,  further  than  to  be  allowed  their  credits  upon  the  judg- 
ment 

The  judgment  of  the  lower  court  on  the  contest  upon  the  account,  liquida- 
ting the  amount  due  hy  Bernard BaiJy  to  Mrs.  Finley  and  John  A,  Gilmore  at 
$2,047  27  each — signed  the  19th  day  of  June— appears  to  have  been  acquiesced 
in  by  the  parties  thereto.  The  judgment  obtained  by  Bernard  Baily  again.st  them 
in  solido,  in  suit  No.  1103,  for  the  sum  of  six  thousand  dollars  and  interest,  as 
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therein  stated,  is  compensated  by  said  two  sums  of  $2,047  27,  to  the  extent  of  Succemiob  of 
four  thousand  and  ninety-four  dollars  and  fifty-four  cents,  as  of  June  19,  1856,        Qiuiorb. 
and  the  said  plaintiff  is  entitled  to  be  considered  the  owner  and  transferee  of 
said  judgment  in  said  suit  No.  1103,  of  said  Sixth  District  Court,  in  and  for 
the  Parish  of  East  Baton  Rouge,  for  the  remainder  due  thereon. 

It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  the  j.udg- 
ment  of  the  lower  court  be  so  amended  as  to  decree  that  said  judgment  in  said 
suit  No.  1103,  against  said  Emeline  Gilmare^  wife  of  A,  C.  Finley^  and  John 
A.  Gilmore,  in  the  Sixth  District  Court,  in  and  for  the  Parish  of  East  Baton 
Rouge,  be  entitled  to  a  further  credit  of  four  thousand  and  ninety-four  dollars 
and  fifty-four  cents,  as  of  June  19,  1856,  in  compensation  of  the  sum  of  $2,- 
047  27,  due  each  of  said  defendants  by  said  judgment  against  Bernard  Baily; 
and  that  said  judgment  in  said  suit  No.  1103,  so  credited,  be  decreed  to  belong 
to  said  Arabella  Baihj^  and  that  her  right  to  recover  from  her  sa/d  husband 
said  sum  of  $4,094  54,  be  reserved  her,  and  that  the  judgment  of  the  lower 
court  so  amended  be  affirmed,  the  plaintiffs  and  appellees  paying  the  costs  of 
the  appeal. 

Spofford,  J.,  dissenting.  It  cannot  be  pretended,  that  when  Mrs.  Baily 
sold  the  paraphernal  property  to  her  co-heirs,  the  appellants,  and  the  latter 
gave  their  notes  for  the  price  payable  to  the  husband,  that  the  notes  became 
absolutely  his  property.  He  held  them  simply  in  his  capacity  as  administrator 
of  his  wife^s  paraphernal  estate,  or  as  her  mandatory.  The  appellants,  the  co- 
heirs, who  bought  her  property  and  gave  a  mortgage  in  her  favor  to  secure  the 
notes  payable  to  her  husband,  Jcnew  that  the  notes  were  hers.  When  the  hus- 
band sued  on  them,  they  Icnew  that  it  was  in  that  capacity  that  he  sued,  for  the 
husband  and  wife  cannot  contract  with  each  other,  at  least  she  could  not  sell 
her  paraphernal  property  to  him,  pending  the  marriage.  The  judgment  was 
therefore  still  the  wife's  paraphernal  property,  standing  in  the  name  of  her 
husband  as  her  mandatory,  and  to  the  knowledge  of  the  judgment  debtors. 

For  the  purposes  of  this  case,  it  might  be  conceded  that,  so  long  as  she 
chose  to  leave  the  control  of  her  separate  estate  to  him,  the  judgment  debtors 
eould  discharge  themselves  by  compensating  against  the  judgment,  their  claims 
against  him  personally,  but  surely  no  longer.  She  could,  at  any  moment,  law- 
fiiUy  revoke  his  agency,  and  resume  the  control  of  this  judgment,  as  part  of  her 
paraphernal  estate.  From  the  instant  she  gave  notice  to  the  judgment  debtors 
that  she  had  resumed  the  management  of  her  separate  property  including  the 
judgment,  it  seems  to  me  too  clear  for  argument,  that  the  debtors  could  not  be 
permitted  to*jgo  forward  and  liquidate  a  claim  they  held  against  her  husband 
individually,  in  order  to  plead  it  in  compensation  against  the  judgment  which, 
in  truth  and  to  their  knowledge,  always  belonged  to  the  wife,  and  of  which  she 
had  notified  them  that  she  had  resumed  the  administration.  It  strikes  me  that 
the  opposite  doctrine  would  introduce  discord  into  a  system  of  law  which,  per- 
haps, goes  further  than. any  other  towards  protecting  the  property  of  married 
women,  and  it  would  also,  in  my  judgment,  be  inconsistent  with  the  old  and 
sacred  principle  that  compensation  has  its  basis  in  good  faith. 

Now  it  appears  that  in  April,  1854,  the  plamtiff  availed  herself  of  the  legal 
right  to  resume  the  administration  of  her  paraphernal  property,  and  notified 
the  appellants  in  the  most  formal  and  emphatic  manner  by  judicial  proceedings 
contradictorily  with  them  claiming  the  judgment,  that  she  had  done  so. 
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0'  It  is  ncit  pretended  that  the  judgment  was  then  in  any  part  extinguished  by 
compensation ;  indeed,  it  was  legally  impossible,  for  up  to  that  time  the  ap- 
pellants had  no  liquidated  claim  against  her  husband.  After  she  had  resumed 
control  of  this  judgment,  confessedly  her  property,  to  th6  knowledge  of  the 
judgment  debtors,  and  after  she  had  notified  them  of  the  resumption,  what 
right  had  they  to  go  forward  and  liquidate  an  unliquidated  claim  of  theirs 
against  her  husband  personally,  in  order  to  pay  her  off  with  it,  and  thus  in  ef- 
fect make  her  a  surety  for  his  debts  ? 

I  think,  with  the  District  Judge,  that  such  a  proceeding  was  inadmissible, 
And  that  as  the  judgment  was  in  no  part  paid  or  compensated  at  the  date 
when  the  wife  notified  the  appellants  that  she  had  resumed  control  of  it,  it 
cannot  now  be  compensated  by  her  husband^s  debts  to  them,  which  were  not 
liquidated  till  long  after  such  notification. 

I  think  the  judgment  should  be  affirmed. 

VooRHiES,  J.,  concurs  in  this  opinion^ 


State  op  Louisiana  v.  Louisiana  Savings  Company. 

The  Act  of  the  Legislature  incorporating  the  Louisiana  Savings  Company,  was  not  intended  tc' 
create  a  banking  Institution ;  it  conferred  no  power  to  issue  notes  for  circulation,  and  the  lairs 
relatlye  to  banking  corporations  are  not  applicable  to  such  an  institution. 

The  business  of  a  Savings  Company  is  of  such  a  character  that  temporary  suspension  of  payment 
#hich  is  almcfst  necessarily  connected  with  its  organisation,  and  must  have  been  contemplated 
by  the  Legislature,  cannot  be  regarded  as  an  absolute  cause  of  forfeiture.  A  fraudulent  suspen* 
sion  of  payment  or  gross  negligence  in  loaning  money  without  sufficient  guaranty  by  which  tern* 
porary  suspension  of  payment  might  ensue,  would  be  different. 

From  the  peculiar  nature  of  the  charter  of  the  company,  it  was  hdd :  That  the  closing  of  the 
doors,  the  cessation  of  business  and  the  temporary  suspension  of  the  company  for  a  few  days, 
were  not  sufficient  causes  for  forfeiture. 

APPEAL  from  the  Third  District  Court  of  Kew  Orleans,  Kennedy^  J. 
E.    W.  MoUe^  Attorney  General,  for  the  State.     L.  Hunton^  for  dcfen^ 
dant  and  appellant  ^ 

Cole,  J.  (Spofford,  J.,  and  Voorhies,  J.,  dissenting.)  On  the  3d  March, 
1866,  the  Commissioners  (or  Trustees)  of  the  Louisiana  Savings  Company, 
notified  the  public,  they  deemed  it  their  duty  to  place  in  liquidation  the  affairs 
of  the  institution ;  that  its  liabilities  did  not  exceed  $50,000,  and  the  assets 
would  realize  about  $45,000,  although  they  were  nominally  more.  They  were 
induced  to  do  this  by  a  sudden  panic,  caused  by  the  rumor  that  the  President 
of  the  company,  William  H.  Garland^  would  probably  be  arrested  for  alleged 
de&lcation  as  Treasurer  of  the  city  of  New  Orleans,  and  also  by  a  mistake  in 
relation  to  the  accounts  of  Garland  with  the  company,  he  being  really  their 
creditor  instead  of  their  debtor. 

Contemporaneous  with  this  rumor,  a  large  amount  of  deposits  were  with- 
drawn without  notice,  although  a  part  so  taken  was  upon  interest,  and  previ- 
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mis  notice  might  have  been  required.     An  open  credit  witli  the  Bank  of  Or-         Siaib 
leans  was  also  suddenly  withdrawn  without  notice.  La.  savdigb  Co. 

On  the  8th  of  March,  1800,  the  public  was  informed  that  the  institution  was 
then  fully  prepared  to  resume  business  and  meet  all  its  engagements,  whether 
for  its  deposits  on  time  or  on  call,  and  that  the  office  would  open  on  Monday, 
10th  inst 

This  institution  was  thus  closed  from  the  3d  to  tlic  10th  of  March,  a  period 
of  seven  days,  and  for  tliat  time  ceased  receiving  or  paying  deposits. 

On  the  lotli  of  April,  IHoO^  this  proceeding  was  instituted  by  the  Attorney 
General,  for  the  forfeiture  of  the  charter  granted  by  the  General  Assembly  of 
tlie  State,  by  an  Act  approved  March  KUh,  1854.  Session  Acts  of  1854,  pago 
10;l. 

The  reasons  for  which  the  privileges  conferred  l>y  the  charter  arc  alleged  to 
be  forfeited  arc,  that  by  said  notice  of  March  3d,  the  Directors  deliberately  and 
wilfully  closed  the  doors  of  the  institution,  refused  to  receive  or  j)ay  deposits, 
announced  its  insolvency,  and  its  purpose  to  go  into  liquidation ;  that  the 
"scope  and  object"  of  the  incorporation  were  defeated  by  the  said  conduct  of 
the  company  in  closing  its  doors  and  giving  the  notice  that  the  end  for  which 
the  franchises  had  been  granted  was  perverted,  and  its  corporate  franchises 
had  become  forfeited  by  misuses  and  abuse. 

There  was  judgment  in  the  lower  court,  decreeing  the  forfeiture  of  the  charter. 

Before  entering  upon  the  argument  to  show  that  this  judgment  is  erroneous, 
we  will  make  some  general  remarks  in  answer  to  some  of  the  reasons  which 
have  been  urged  in  its  favor. 

It  is  averred,  that  the  misuse  and  abuse  of  corporate  functions,  when  they 
are  such  as  are  contemplated  by  Article  438  of  the  Civil  Code,  are  sufficient 
grounds  upon  which  to  declare  the  forfeiture  of  an  Act  of  incorporation. 

This  is  not  denied,  but  such  misuse  and  abuse  must  be  of  that  grave  charac- 
ter which  is  intended  by  that  Article. 

No  wise  jurist  and  no  good  citizen  can  pretend  that  a  slight  misuse  or  abuse 
of  corporate  functions,  is  a  valid  cause  of  forfeiture ;  if  such  a  doctrine 
should  obtain,  then  suits  might  be  instituted  against  our  banks  for  the  most 
minute  variation  from  rigid  canons  of  correct  administration. 

Imperfections  appertain  to  humanity,  and  it  is  not  to  be  presumed  that  the 
lawgiver  expected  that  corporations  would  be  exempt  from  the  general  rule ; 
as  they  are  managed  by  human  beings,  it  is  to  be  supposed  that  some  acts  of 
the  Directors  may  be  liable  to  slight  animadversion ;  but  if  the  dogma  of  per- 
fection is  to  prevail,  then  there  would  constantly  be  proceedings  instituted  for 
the  forfeitures  of  charters  of  banks,  which  would  produce  depreciation  of 
stock,  loss  by  holders  of  their  bills,  a  stringency  in  the  money  market,  and  a 
general  financial  derangement. 

It  is  also  asserted  that  it  is  a  tacit  condition  of  every  Act  of  incorporation^ 
that  its  scope  and  designs  shall  be  carried  out.  We  admit  this  to  be  correct, 
but  the  admission  is  not  to  be  supposed  to  convey  the  doctrine  that  the  scope 
and  design  of  incorporation  must  always  be  perfectly  accomplished,  otherwise, 
that  forfeiture  shall  follow.  This  would  again  be  the  adoption  of  the  canon  of 
perfection,  which  would  create  the  disastrous  results  just  portrayed. 

It  is  suggested  that  the  object  of  this  Savings  Institution,  is  alone  to  benefit 
the  more  humble  classes  of  society,  and  not  its  administrators.     Thiscorpora- 
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S»^"         tion  received  its  charter  fi-om  the  Legislature,  and  the  object  of  the  grant  was 

Li. Sayihqs Co.   to  advance  the  interests  of  the  laboring  classes;  but  did  ever  any  legislator 

imagine  that  all  those  who  applied  to  l)C  incorporated,  in  order  to  carry  out 

some  great  work  of  public  amelioration  or  to  benefit  a  part  of  the  public,  wer& 

pure  philanthropists  and  expected  no  pei-sonal  benefit ! 

In  this  age,  almost  all  important  operations  are  conducted  by  corporations. 
The  Savings  Institute,  like  many  otlicr  coriwrate  bodies,  is  intended  to  benefit 
the  laboring  classes,  and  also  those  who  conduct  it ;  it  is  not  an  eleemosynary 
corporation;  persons  may  deposit  their  funds,  but  the  principaVi advantage  of 
depositing  is  to  receive  an  interest  on  the  deposits,  and  the  trustees  have  the 
right  to  expect  to  >)c  recompensed  for  their  trouble  in  superintending  its  affairs 
in  the  event  their  openitions  are  successful. 

It  is  alleged,  that  the  charter  of  this  company  ought  to  be  forfeited,  if,  after' 
an  important  ordeal,  it  should  appear  that  any  part  of  the  entire  capital  de^io- 
sited  had  been  lost,  or  if  depositors  were  not  always  paid,  at  tlie  times  stipu- 
lated, the  principal  and  interest  of  their  deposits ;  this  doctrine  is  also  without 
any  sound  legal  basis,  so  far  as  this  institution  is  concernetl,  for  we  shall  de- 
monstrate hereafter,  that  the  very  nature  of  this  charter  raises  the  presump- 
tion, that  this  company  may  not  always  be  able  to  meet  its  obligations,  and 
without  being  subjected  to  any  penalty  therefor. 

It  is  also  said  that  the  assets,  two  years  after  the  company  had  Ihmjii  in  ope- 
ration, were  not  sufficient  to  pay  ninety  cents  in  the  dollar  upon  its  liabilities. 
Admitting  such  to  have  been  the  rase,  yet  it  is  not  shown  this  was  owing  to 
any  fault  of  the  trustees ;  on  tlie  contrary,  it  is  to  be  attributed  to  the  costs  of 
keeping  up  an  institution  of  this  kind  in  the  infancy  of  its  career,  and  to  a 
depreciation  of  the  bonds  of  the  city  of  Now  Orleans,  twelve  of  which  were 
in  the  possession  of  the  company  and  estimated  in  the  list  of  assets  atsli\non, 
although  their  market  value  then  was  about  is|i,(M)0  ;  besides,  as  the  company 
had  to  invest  money  in  tliese  bonds,  then  as  long  as  it  complied  with  the  re- 
quisites of  its  charter  in  investing  its  money,  and  its  action  was  characterizA'd 
by  prudence  and  skill,  forfeiture  cannot  follow  in  the  event  the  investments 
are  not  profitable. 

By  the  statement  of  the  company  published  ^^ar^h  4th,  1^50,  the  dillcrence 
between  its  assets  and  liabilities,  exilusive  of  interest  due  depositors  and  house 
rent,  was  ^1/27H  1 1  ;  ad<l  to  this,  sl,o42  no,  the  amount  the  Directors  thought 
that  Garhfvd  owed,  which,  however,  he  did  not,  and  it  will  make  ^:i,.*^-JO,, 
which,  with  the  depreciation  of  the  city  bon<ls,  was  the  total  ditVerence  be- 
tween the  assets  and  liabilities  of  tlie  company  on  the  4th  of  March,  ib.-jf),  less 
house  rent,  interest  on  doi)osits,  and  whatever  aniount  nii;iht  be  due  (iarlaml^ 
all  of  which,  however,  could  not]ia\e  been  nuu'h,  for  if  tlK'y  had  In^'cn,  the 
Attorney  (Jeneral  would  have  establislied  tlie  amount  in  the.  lower  court^ 
When  it  is  remembered  that  the  conipany  had  been  in  existeni'e  but  two  years, 
this  dillorence  between  the  assets  and  liabilities  is  very  little,  and.independent 
of  the  dci)reciation  of  the  l>f)nds,  it  was  caused  by  the  necessary  ;ixpenditures 
for  such  an  institution  before  sufficient  interest  could  accrue  to  meet  them. 

It  is  also  urged,  that  in  order  to  have  resumed  business,  '^the  Du'cctors  must 
have  made  good  the  deficit  in  these  assets  out  of  their  private  funds,**  and  that 
the  life  of  the  company  ou^^-ht  not  to  be  prolonged  in  order  to  give  the  Direc- 
tors  an  opportunity  ta  reimburse  themselves  by  anticipated  profits  fer  thQ 
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money  they  may  have  advanced  it.  But  certainly  the  State  ought  not  to  act  State 
as  a  cruel  tyrant,  who  invites  his  friends  to  a  feast  only  to  make  their  deaths  La.  Savings  Go. 
more  bitter.  An  institution  of  this  kind,  from  its  very  nature,  cannot,  for 
three  or  four  years,  realize  profits  sufficient  to  meet  all  its  liabilities  on  de- 
anand,  and  there  must  necessarily  be  for  that  time  an  excess  of  expenses  over 
profits ;  if,  then,  forfeiture  must  follow  for  this,  where  would  be  the  justice  or 
humanity  to  incorporate  an  institution  which  must,  from  its  nature,  be  unable, 
if  its  credit  is  temporarily  destroyed,  to  meet  all  its  liabilities  on  demand ! 

There  would  be  no  policy  in  thus  forfeiting  the  charter  either  as  to  the  Direc- 
tors, the  public  or  depositors.  It  would  be  a  direct  injury  to  the  laboring 
cla.sses,  for  it  would  prevent  the  establishment  of  similar  institutions. 

It  is  also  urged,  that  a  judgment  of  forfeiture  '*  would  involve  in  losses  con- 
sequent upon  the  licpiidation,  all  the  depositors  and  others  connected  with  this 
institution."  Yet  this  is  only  what  would  always  be  the  case  with  every  Sav- 
ings Company,  if  it  was  obliged,  after  being  in  existence  but  two  years,  sud- 
denly to  wind  up  its  affairs,  for,  as  it  is  alleged  in  the  statement  of  the  Trus- 
tees, **  few  establishments  of  this  kind  have  ever  earned  their  expenses  within 
the  first  three  or  four  years.'' 

It  is  also  averred,  that  there  was  great  carelessness  in  the  manner  in  which 
the  books  were  kept,  because  there  were  mistakes  made  as  to  the  Garland  ac- 
count ;  but  in  the  lower  court  there  was  no  attempt  to  show  that  the  affairs  of 
the  company  Imd  not  been  jnanagod  with  skill,  and  the  Attorney  General  re- 
lied alone  in  his  petition  on  the  notice  of  the  3d  of  March.  If  one  mistake 
proves  extraordinary  negligence,  where  is  the  bank  or  mercantile  house  that 
would  CvScape  censure? 

It  is  also  objected,  that  it  is  not  shown,  that  any  inevitable  or  temporar}'  misfor- 
tune occasioned  the  state  of  affairs  exhibited  by  the  notice  of  the  3d  of  March. 
In  answer  to  this,  we  would  say,  that  previous  to  and  at  the  time  of  this  no 
tice,  there  was  much  excitement  in  the  public  mind.  J/r.  Garland  had  been 
President  of  the  institution,  great  confidence  had  been  reposed  in  him,  and 
when  such  serious  accusations  were  made  against  his  reputation,  it  was  natu- 
ral to  suppose  that  he  might  have  made  use  of  the  bonds  of  the  company  or  its 
notes,  to  which  he  might  have  had  access.  This  panic  caused  the  Bank  of  Or- 
leans to  withdraw  an  open  credit  that  this  institution  had  to  overdraw,  up  to 
$10,000,  and  depositors  withdrew  on  the  1st  of  March,  18.*)0,  $19,7ol  44, 
without  notice,  and  altliough  a  part  so  withdrawn  was  upon  interest.  Which 
of  our  corporations  or  mercantile  houses  would  not  be  in  the  same  state  as  this 
institution  was  on  the  3d  of  March,  if  their  credits  with  the  banks,  and  their 
friends  in  different  parts  of  the  world  was  suddenly  sto])ped  ? 

It  is  also  asserted  that  it  is  not  established,  that  the  condition  of  the  assets 
had  improved  at  the  time  of  the  trial  in  the  lower  court,  and  that  the  public 
avowal  of  its  insolvency  has  not  been  rebutted  nor  withdrawn. 

This  is  answered  by  reference  to  the  notice  of  8th  of  March,  IftoO,  which 
announces  that  the  "  institution  is  now  fully  prepared  to  resume  business  and 
to  mfcf  all  Its  €iirjarjemcii1,%  whether  for  its  deposits  on  time  or  on  rall.'^ 

This  is  assuredly  a  rebuttil  and  withdrawal  of  the  avowal  of  its  insolvency ; 
>)esides,  the  petition  is  based  entirely  on  the  notice  and  not  on  anj'  subscfjucnt 
action  of  the  company,  and  the  answer  avers  that  since  the  notice  of  Maroli 
8th,  the  company  continued  to  transact  business,  and  to  exercise  its  corporate 
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State         privileges,  and  that  by  said  notice  of  March  3d  and  the  cessation  of  business, 
La.  Bjlvisgs  Co.  neither  the  public  nor  any  individual  depositor  or  creditor  of  the  company  suf- 
fered any  loss,  and  notwithstanding;  this  averment,  the  Attorney  Ciencral  did 
not  attempt  to  contradict  it. 

Having  thus  answered  some  of  the  arguments  in  favor  of  the  forfeiture,  we 
shall  now  proceed  to  establish  that  the  proimds  upon  which  this  forfeiture  is 
demanded,  are  not  sufficient  to  aiithorize  it. 

Tn  order  to  succeed  in  this  proceeding:,  the  State  must  establish  the  violation 
of  a  law  by  the  company,  which  requires  the  forfeiture  on  account  of  the  in- 
fraction. If  no  ordinance  or  statute  has  been  infrinjrcd,  a  tribunal  of  justice 
cannot  then  punish.  Courts  cannot  create  laws — their  })rovince  is  to  interpret 
them  and  ordain  their  execution ;  the  coalition  of  the  legislative  and  judiciiil 
functions  is  adverse  to  our  political  system,  to  every  repul)lican  principle,  and 
to  the  weal  of  the  people.  This  corporation  cannot  then  be  dissolved,  unless 
it  had  done  that  which  is  forliiddi'n,  either  by  it*^  charter,  by  some  provisions 
of  law,  or  which  is  of  such  a  character  and  so  detrimental  to  public  good,  that 
although  there  is  no  positive  statute,  the  nature  and  essence  of  corporations 
demand  that  forfeiture  should  follow ;  but  such  tacit  recognition  of  the  neces- 
sity of  forfeiture  must  be  clear  to  the  common  sense  of  mankind  and  not  the 
sequence  of  scholastic  logic. 

Let  us  first  consider  the  nature  of  the  charge ;  it  is  of  a  two  fold  character. 
The  first  part  of  it  is,  that  the  company  closed  its  doors,  or  ceased  paying  and 
receiving  deposits  for  .^even  da^-s,  to  wit,  from  the  Hd  to  the  10th  March.  The 
second  part  of  the  charge  is,  that  it  was  in  a  state  of  insolvency. 

The  first  part  of  the  charge  is  no  cause  for  forfeiture,  for  the  charter  has 
not  ordained  how  many  days  in  the  week  the  institution  must  be  opened ;  this 
is  lefl  to  the  Trustees,  and  they  could,  in  their  by-laws,  have  enacted  their 
doors  should  be  open  but  once  a  week.  If  then  they  could  have  adopted  that  this 
as  a  genera]  rule,  then  the  mere  cessation  of  business  for  one  week,  by  the 
notice  of  March  3d,  cannot  forfeit  the  charter. 

The  closing  of  the  doors  for  seven  days,  under  the  circumstances  is  not  such 
a  non-user^  or  neglect  to  exercise  corporate  privileges,  for  which  the  charter 
ought  to  be  forfeited  ;  it  is  not  in  this  case  such  an  abuse  of  privileges  and  re- 
fusal to  complete  the  conditions  on  which  such  privileges  were  granted,  as  is 
contemplated  by  Article  43S  of  the  Civil  Code. 

The  second  part  of  the  charge  is,  that  the  corporation  was  in  a  state  of  in- 
solvency. As  this  alleged  insolvency  was  not  evidenced  by  any  overt  act, 
such  as  a  return  of  *'  nuiia  Jw/ut,'''  a  judgment  or  even  a  protest,  the  true 
question  for  our  present  investigation  is,  whether  a  temporary  suspepsion  of 
jMiyment  under  the  circumstances  of  this  case,  is  a  sufficient  ground  of  for- 
feiture ? 

The  rigid  rules  of  our  laws  relative  to  banking  operations  are  not  applicable 
to  this  case ;  they  relate  to  offices  of  discount,  deposit  and  circulation.  This 
institution  is  not  a  '*  bank"  in  the  sense  of  the  statute,  and  it  is  clear,  that  the 
Legislature  did  not  intend  to  incorporate  a  bank  ;  the  act  authorises  a  corpo- 
ration and  calls  it  a  corporation  and  not  a  bank,  and  it  has  no  power  to  issue 
notes  for  circulation.  It  is  evident  that  the  statutes,  regarding  banking  corpo- 
rations, do  not  govern  tlic  case  at  bar. 
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When  the  nature  of  this  institution  is  considered,  temporary  suspension  of  Statb 
payment  appears  to  be  almost  necessarily  connected  with  its  organization,  and  La.  Savimgs  Co. 
if  so,  it  is  not  then  an  absolute  cause  of  forfeiture.  In  order  to  comprehend 
ita  nature,  its  privileges  must  be  examined.  The  act  of  incorporation  grants 
no  power  besides  those  common  to  all  corporations,  except  to  receive  money, 
from  one  dime  and  upwards,  on  deposit ;  to  allow  interest  on  it,  in  accordance 
with  the  by-laws  of  the  institution,  and  to  loan  the  said  deposits.  No  special 
condition  is  annexed  by  the  Legislature  upon  which  the  privilege  is  to  depend, 
or  for  the  non-performance  of  which,  the  charter  is  to  be  revoked. 

This  company  may,  in  one  sense,  be  considered  as  necessarily  unable  to  meet, 
in  full,  its  engagements  for  a  long  period  after  its  organization,  for  it  had  no 
funds  with  which  to  commence  operations — was  obliged  to  hire  an  office,  also 
officers,  and  to  incur  many  incidental  expenses,  before  sufficient  interest  could 
accrue,  from  money  loaned,  to  meet  its  engagements.  The  busiuess  of  the 
company  was  also  of  such  a  character,  that  temporary  suspension  of  payment 
must  have  been  contemplated  by  the  Legislature,  and  by  the  depositors  as  in- 
cidental to  the  institution. 

The  business  of  this  corporation  was  to  receive  money  on  deposit,  loan  the 
same,  and  pay  an  interest  on  the  deposits.  The  depositors  knew  that  the  cor- 
poration had  the  right,  by  its  charter,  to  loan  its  money,  and  that  this  was  the 
way  for  which  it  was  able  to  pay  interest  on  deposit**.  These  laws  might  be 
made  with  the  greatest  prudence,  yet  the  company  might  fail  to  collect  the 
notes  at  maturity ;  violent  convulsions  in  the  monetary  affairs  of  the  city, 
might  often  prevent  those  who  were  deemed  the  most  solvent  at  the  time  of 
borrowing  the  money  from  meeting  their  obligations  with  punctuality ;  those 
then,  that  deposited  money  with  this  institution,  did  it  with  a  full  knowledge 
it  was  to  be  loaned ;  that  money  lent,  is  not  always  punctually  paid,  and  that  tem- 
porary suspension  of  payment  appertained  almost  naturally  to  this  corporation. 
Such  temporary  suspension  of  payment  must  have  been  contemplated  by  the 
^legislature  and  depositors,  as  incidental  to  the  corporation,  and  cannot  then  be 
fk  sufficient  cause  for  forfeiture. 

The  principles  decided  in  this  case,  must  not  be  considered  as  applying  to  an 
institution  like  this,  which  should  fraudulently  suspend  payment,  for  such  con- 
4uct  might  be  placed  under  the  provisions  of  Article  438,  of  the  Civil  Code, 
j^nd  considered  an  abuse  of  the  privileges  of  the  corporation  and  a  refusal  to 
complete  the  conditions  on  which  said  privileges  were  granted ;  gross  negli- 
gence in  loaning  money  without  sufficient  guarantee,  by  which  temporary  sus- 
pension of  payment  might  ensue,  might  perhaps  also  subject  the  charter  to 
forfeiture.  In  this  case,  the  Directors  appear  to  have  been  actuated  by  laudable 
motives  in  giving  the  notice  of  8d  of  March,  and  ceasing  their  operations. 
Their  conduct  does  not  appear  to  be  polluted  with  fraud,  nor  to  have  been  fol- 
lowed by  injury  to  the  depositors,  for  so  far  as  the  record  shows,  no  creditor 
has  ever  instituted  proceedings  against  the  corporation.  It  ought  also  to  be 
remarked,  that  we  decide  this  case  on  principles  peculiar  to  the  nature  of  the 
charter  of  this  company. 

Considering  then,  the  circumstances  of  this  case,  and  the  nature  of  the 
charter,  it  is  evident  that  the  closing  of  the  doors,  the  cessation  of  business, 
and  the  temporary  suspension  of  payment  of  this  company  for  a  few  days,  are 
not  sufficient  cause  for  forfeiture.     Vide  People  v.  Bank  of  Umhon,,  6  Cowen, 
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Statb  217;  People  w   ]]'fJi/iiii(/foit  uifd  Wnntn  ImihI',   OCowen,  210;    State  v.  Ga^ 

Ljl. Sjltixgs  Co.  Light  and  liankiwj  Couij/cnt/y  2  Kob.  529;  Angel  &  Ames  on  Corporations, 
745;  Revised  SUitutes,  110,  1,  12. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jud^rmcnt  of  the 
court  below,  be  avoided  and  reversed,  and  proceeding  to  render  such  judgment 
as  ought  to  have  been  rendered  })y  said  court,  it  is,  ordered,  adjudged  and  de- 
creed, tliat  the  demand  of  plaintiff  be  rejected,  with  costs  in  both  courts. 

Si*oFF()Ki),  J.,  dissenting.  I  take  it  to  be  well  settled  that  the  misuse  and 
abuse  of  corporate  functions  in  Louisiana,  as  at  the  common  law,  are  sufficient 
grounds  upon  which  to  declare  the  forfeiture  of  an  act  of  incorporation.  In- 
deed such  is  the  express  provision  of  Art.  438  of  the  Civil  Code. 

It  is  also  settled,  that  it  is  a  tacit  condition  of  every  act  of  incorporation, 
and  that  the  violation  of  the  tacit  condition  is  a  gi'ound  of  forfeiture.  The 
States,  the  Xeir  Orleans  Gas  Light  and  Banlinfj  Company^  2  R.  522  ;  Angel 
&  Ame's  on  Corp.  5 1 0. 

"Whether  a  corporation,  in  a  particular  [)lace,  has  violated  this  tacit  condition 
upon  which  it  was  created,  is  a  judicial  iuipiiry,  the  solution  of  which  depends 
first  upon  the  object  or  end  of  the  corporation,  and  secondly  upon  the  mode  in 
which  the  corporators  have  carried  out  their  end,  in  other  words,  upon  the 
proven  facts  of  the  case. 

The  object  of  a  savings  institution  is  not  to  enricli  the  corporators,  or  to  pro- 
vide them  funds  to  speculate  upon,  but  to  bcnelit  tlie  i)Oorer  classes  of  society. 

The  preanil)le  of  the  act  in  this  case,  intimates  its  design,  *'  Experience  hav- 
ing proven  that  savings  institutions  have  been  productive  of  great  benefit  to  the 
laboring  classes,  by  hiducing  habits  of  economy  and  industry,  therefore  be  it 
enacted,  &c. 

The  charter  and  tlie  by-laws,  in  this  vwi^a^  show  that  inducements  were 
held  out  to  people  of  small  means,  to  deposit  their  savings  in  sums  from  one 
dime  upwards,  with  the  corporati<»n,  upon  the  assurance  that  funds  so  deposited 
should  be  secured  in  the  most  ample  manner;  should  ])e  returnable  on  call  or 
at  a  fixed  period,  as  agreed  upon  at  the  time  of  the  deposit,  and  pay  an  interest 
of  three  i)er  cent,  on  sums  doi)ositcd  for  a  time  longer  than  sixty  days,  five  per 
cent,  for  a  time  between  three  and  six  months,  and  five  per  cent,  for  a  longer 
period  than  six  months. 

It  was  therefore  implied  Jimong  the  conditions  of  the  continuance  of  the 
franchises  of  this  company,  that  they  should  conduct  their  affairs  with  econo- 
my, prudence  and  skill,  sufficient  to  ensure  the  safety  of  the  entire  capital  de- 
posited with  them  as  a  sacred  trust,  and  to  pay  continually,  and  at  the  times 
stipulated  in  their  contracts  with  depositors,  the  principle  and  the  conventional 
interest.  Any  course  of  management  which,  after  a  fair  and  reasonable  trial, 
should  show  that  all  this  was  not  secured  to  the  })eneficiaries  of  the  corpora- 
tion, would  justify  a  revocation  of  the  grant  for  misuse,  or  for  a  violation  of  its 
nnplicd  condititms. 

And  now  for  the  facts.  Afler  being  a}>out  two  years  in  operation  under  this 
charter,  the  directors  of  the  Louisiana  Savings  Company  published,  in  the  ga- 
zettes of  New  Orleans,  tlie  following  notice : 

"The  Commissioners  of  the  Louisiana  Savings  Comj)any  are  constrained  to 
say  that,  after  due  (MinsiJeration,  they  deem  it  their  duty  to  place  in  liquida- 
tion, the  allairs  of  the  institution.  AVe  pledge  ourselves  that  the  assets  shall 
be  faithfully  appropriated. 
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"The  liabilities  of  the  company  do  not  exceed  ^50,000.     The'asscts  will  rea-  S^atb 

lize  about  $45,000,  although  they  arc  nominally  more.  La.SaWk<»Co/ 

(Signed)        R.  L.  Robertsox,  President.,  pre?  ^cm. 
J.  N.  Phillips,  Treasurer. 
New  Orleans,  March  3d,  1856." 

On  the  5th  of  March,  a  carefully  prepared  statement  was  published,  which 
was  intended  to  assure  the  public  that  the  insolvency  was  not  so  great  as  ad- 
mitted by  the  previous  notice.  But  in  this  statement,  it  is  now  proven  by  the 
company,  that  there  was  a  remarkable  error.  .Vmong  their  assets  they  classed 
a  claim  on  Wmr  If.  Garland,  for  over-draft,  $1,542,  which  the  treasurer  testi- 
fies was  a  mi.'?take,  and  that  so  far  from  being  a  creditor  of  Garland,  the 
company  owed  hiin  at  that  time,  in  cash,  an  amount  of  which  is  not  stated. 

The  twelve  Ijofids  of  the  city  of  New  Orleans,  would  seem  to  Iwve  been  put 
in  the  list  of  assets  at  §12,000,  when  it  is  well  known  that  they  iiover  were  at 
l)ar,  and  the  record  shows  that  they  had  once  been  j)k'dgcd  to  the  Bank  of  New 
Orleans  for  a  credit  of  only  §10,000.  Counting  these  t)onds  at  their  market 
value,  which  certainly  did  not  depreciate  in  the  hands  of  the  company,  and 
deducting  the  erroneous  claim  against  G(trl(ind,  it  app^rs  that  the  ifcS' 
sets  of  the  company  were,  at  the  most  favoralilc  estiuratc,  five  thousand  dol- 
lars less  than  their  liabilities  to  depositors,  exclusive  of  interest,  house  rent 
and  the  balance  due  Garland.  The  statement  made  by  the  directors  on  the  3d 
of  March,  that  the  institution  was  insolvent,  is  thus  ])roved  to  have  been  true, 
after  the  more  mature  examination  published  on  the  5th.  This  insolvency 
was  not  denied  in  the  answer,  and  it  is  not  pretended  that,  at  any  time  since, 
the  assets  have  become  equal  to  the  liabilities.  Indeed  the  appellant's  ct^unsel, 
in  his  printed  argument,  has  stated  that  "The  directors  nuist  have  made  good 
the  deposit,  in  their  assets,  out  of  their  private  funds,"  in  other  words,  the 
corporation  borrowed  from  Peter  to  pay  Paul.  This  of  course,  could  not 
change  the  real  pecuniary  condition  of  the  company.  But  the  step  was  taken, 
after  a  deliberation  of  several  days,  when  the  directors  changed  their  minds,, 
and  concluded  that  they  would  rescind  their  resolution  to  go  into  liquidation, 
and  endeavor  to  resume  the  corporate  franchises  which  they  had  for  a  timid 
abandoned. 

They  therefore  gave  notice  that  the  institution  would  "resume  business,  and 
meet  all  its  engageinents,  whether  for  its  deposits  on  time  or  on  call."  Ac- 
cordingly it  is  stated,  that  up  to  the  time  of  trial  in  the  court  below,  it  had 
continued  to  receive  deposits  and  pay  claims  on  demand. 

This  was  relied  on,  as  the  sole  reason  why  th*>  charter  should  not  be  for- 
feited. 

It  may  be  conceded,  that  if  the  resolution  to  g<i  into  licjuitlation  on  account 
of  the  acknowledged  inadequacy  of  the  assets  to  meet  the  liabilities  of  the  com- 
pany, was  based  upon  a  mistake  as  to  that  vital  fact,  the  suspension  for  a  week 
would  not  work  a  forfeiture.  But  if  there  was  no  mistake  as  to  that  fact,  I 
apprehend  that  tlie  company  could  not  be  permitted  to  play  fast  and  loose,  to 
suspend  and  go  into  liquidation  one  week,  and  then  to  resume  upon  a  borrowed 
capital,  with  the  hope  of  working  out  of  embarassment  and  real  insolvency  by 
fortunate  investments  or  speculations. 

And  that  is  precisely  what  I  understand  the  compan}^  contends  it  had  a  right 
to  do.  For  it  is  not  pretended  that  the  assets  of  this  company  have  ever 
equalled  its  liabilities.     It  has  had  a  trial  of  about  three  years,  surely  a  trial. 
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»*ATB  silflSciently  long  to  test  its  capacity;  no  showing  of  any  better  Condition  than  kn 
La.  Savikos  Coj  ability  to  pay  ninety  cents  on  the  dollar,  ( upon  a  full  statement )  has  beeit 
made  by  the  company.  Indeed  it  is  argued,  in  thd  printed  argument,  filed  on 
its  behalf,  as  a  reason  why  indulgence  should  be  extended  to  it,  that  a  judg- 
ment of  forfeiture  now,  "would  involve  in  losses  consequent  upon  the  liquida- 
tion all  the  depositors  and  others  connected  with  this  institution." 

And  it  is  not  shown  that  any  temporary  or  inevitable  misfortune  produced 
this  disastrous  result  No  depreciation  of  property  is  pretended  to  have  oc- 
curred. The  suspension  is  now  attributed  to  the  panic  created  by  the  flight  of 
its  President,  Garland^  for  alleged  defalcations.  But,'at  the  time,  it  was  attrib- 
uted to  the  inadequacy  of  the  assets  to  meet  the  liabilities,  an  inadequacy 
which  it  amply  proved  in  this  record.  There  was  no  mistake  as  to  that  fact, 
and  the  only  mistake  the  directors  made  at  the  time,  was  that  they  had  a  claim 
on  Garland^  when  Garland  had  a  claim  on  them;  that  is,  they  supposed  the 
institution  to  be  better  off  than  it  turned  out  to  be.  The  repeated  mistakes  as 
to  this  account,  shows  that  the  business  was,  to  say  the  least,  negligently  con- 
ducted. 

After  a  fair  and  reasonable  trial,  I  do  not  think  this  corporation  has  shown 
that  it  is  in  a  sound  and  healthy  condition,  so  as  to  meet  the  public  wants  out 
of  its  own  resources.  The  commendable  liberality  of  some  of  the  directors, 
(  who  are  not  individually  liable  to  the  depositors,)  in  loaning  to  the  company 
the  means  to  resume  payment  lor  the  time  being,  does  not  require  that  its  life 
should  be  prolonged,  in  order  to  give  them  an  opportunity  to  reimburse  them- 
selves by  anticipated  profits.  An  institution  whose  assets,  after  two  years' 
operation,  can  only  pay  ninety  cents  in  the  dollar  to  its  intended  beneficiaries, 
but  real  benefactore,  is  not  such  a  "savings  institution"  as  was  contemplated 
by  the  Legislature.  It  fails  to  satisfy  the  object  of  its  cteaticto,  and,  in  my 
judgment,  should  be  dissolved. 

I  therefore,  think  the  judgment  of  the  Third  District  Court  should  be  af- 
firmed. 

Mr.  Justice  Voorhies,  concurred  in  the  above  dissenting  opinion  of  Mr.  Justice 
Spofibrd. 
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ScccEssioN  OF  F.  M.  Prevost — The  State,  Appellant,  Louis  PKEvost, 

Appellee.  * 

*rhe  treaty  made  in  l&'W,  between  the  United  States  and  Prance,  confers  on  Frenchmen,  in  all  the 
States  of  the  Union,  whose  laws  permit  It,  tlie  right  of  poasessing  real  and  personal  property  by 
the  same  title  and  in  the  same  manner  as  tlie  citisons  of  the  Unitcil  States,  and  declares  that,  in 
no  case,  shall  they  be  subjected  to  taxes  on  tran.sfers,  inheritance,  or  any  others,  different  from 
those  of  citizens  of  the  United  State:;,  or  to  taxes  which  shall  not  be  e<|ually  imposed.  Held: 
That  the  succession  of  a  French  citizen,  who  died  before  the  treaty  was  made,  will  not  be  exempted 
from  the  operation  of  the  Act  of  the  Legislature  of  Ix>uisiana,  in  1&13,  imposing  a  tax  of  ten  per 
cent.  O.I  successions  falling  to  foreigners. 

APPEAL  from  the  District  Coiirt  of  Ascension. 
J.  11.  lUhy^  for  appellant.       C,  A.  Johnson^  for  the  appellee. 

BucifANAN,  J.  Jean  Louis  Prcroxf^  a  suhjcct  and  resident  of  France,  hav- 
ing been  recognized  as  heir  of  his  brother,  F.  M.  Prerosf,  an  inhabitant  of 
Louisiana,  the  curator  of  the  succession  of  the  widow  of  F.  Jf.  Prcroaf,  has 
rendered  him  an  account  of  the  estate  of  F.  Jf.  Prcrost^  which  his  widow  pos*- 
sesscd  up  to  her  death.  To  that  account,  Jean  Louis  Prcrost  has  filed  various 
grounds  of  opposition* 

First.— Jle  objects  to  the  item  of  §3,192  80,  charged  as  a  State  tax  of  ten 
per  cent  on  successions  in  this  State,  falling  to  foreigners..  The  opponent  con^- 
tends  that  French  citizens  are  exempted  from  this  tax,  by  the  effect  of  the  con- 
sular convention  between  the  United  States  of  America  and  the  Emperor  of  the 
French,  concluded  23d  of  Februat-}-,  IH.joj  ratified  by  the  United  States  the  1st 
of  April,  1853,  exchanged  the  11th  of  August,  IS.");],  and  proclaimed  by  the 
President  of  the  United  States,  12th  of  August,  18."53,  The  seventh  article  of 
which  treaty,  is  in  the  following  words  : 

"In  all  the  States  of  the  Union,  whose  existing  laws  permit  it,  so  long,  and 
to  the  same  extent,  as  the  said  laws  shall  remain  in  force.  Frenchmen  shall  en- 
joy the  right  of  possessing  personal  and  real  property,  ))y  the  same  title  and  in 
the  same  manner,  as  those  citizens  of  the  United  States.  They  shall  be  free  to 
dispose  of  it  as  they  may  please,  either  gratuitously,  or  for  value  received,  by 
donation,  testament  or  otherwise,  just  as  the  citizens  theni^^clvcs  ;  and  in  nocjise 
shall  they  be  subjected  to  taxes  on  transfer,  inheritance,  or  any  others  different 
from  those  paid  by  the  latter,  or  to  taxes  which  shall  not  be  equall}'  imposed." 

We  have  decided  in  the  case  of  Pujhur's  Succesa'iou^  10  Ann.,  3'Jl;  that  this 
treaty,  co  far  as  it  is  inconsistent  with  our  State  laws  of  1H42,  imposing  a  tax 
of  ten  per  cent  upon  successions  devolving  upon  persons  resident  out  of  the 
United  States,  must  be  considered,  under  the  provisions  of  the  second  para- 
graph of  the  sixth  Article  of  the  Constitution  of  the  United  States,  as  para- 
mount to,  and  superseding  the  said  State  law.  See,  upon  this  subject,  the  case 
of  Magers  Succession^  12  Rob.  ."iSS. 

The  present  case  however,  differs  from  that  of  L^ifour  in  the  essential  par- 
ticular  that  Prevost  died  man}'  years  before  the  conclusion  of  the  consular  con- 
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♦    This  case  was  decided  In  ls55,  and  on  a  writ  of  error,  from  tijc  Siiprtiuc  Court  of  the  United 
fitatcs,  the  Judgment  was  confirmed  in.    See  19  Howard's  Rep.  p.  1. 
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Suoansiov  or  yentioir  with  France,  and  the  right  of  the  State  of  Louisiana  to  this  tax  conse' 
quentlj  attached,  at  a  period  when  French  citizens  did  not  enjoy  an  exemption 
from  the  operation  of  the  act  of  1842.  By  the  fiction  of  law  le  mart  saisit  le 
ut/;  the  rights  and  obligations  of  the  opponent,  Jean  Louis  Pretost,  as  heir  of 
Francois  Marie  Prevost,  relate  back  to  the  death  of  the  latter,  which  took  place 
on  the  rsth  of  May,  1848,  C.  C.  934,  986 ;  3  L.  R.  336  ;  Ibid  661 ;  6  Rob. 
604 ;  9  Rob.  367.  Blanchard^s  Sueassion,  decided  at  the  December  term  of 
1864,  The  language  of  the  Supreme  Court,  in  the  case  of  Mager,  12  Rob. 
688,  referred  to  by  the  District  Judge,  contains  nothing  inconsistent  with  this 
view  of  the  law. 

There  are  two  other  grounds  of  opposition  which  have  been  argued  before 
us,  one  concerning  the  valuatfon  of  improvements  put  upon  the  separate  estate 
of  F.  M.  Prevost  during  the  existence  of  the  marriage  community  ;  and  the 
other,  a  charge  for  stock  put  upon  said  property  by  the  widmo  Prevost  after 
her  husband's  death.  The  decision  of  the  District  Judge,  upon  these  points, 
seem  conformable  to  the  &cts  and  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment  of  the 
court  befow  be  reversed,  so  far  as  concerns  the  charge  made  in  the  curator^s 
account  of  three  thousand  one  bundled  and  ninety  two  dollars  eighty  cents,  for 
the  State  tax  often  per  cent  upon  the  amount  of  the  estate  oi  F,  M,  Precast, 
inherited  by  eT!  Z.  Prevost,  which  charge  is  hereby  sustained;  that  in  other 
respects,  the  said  judgment  be  affirmed;  that  the  account  of  curatorship  of  the 
succession  of  Vietorie  Castelain,  widow  of  Francois  Marie  Prevost,  filed  by 
Michael  D.  Gaudeb,  curator,  on  the  fourteenth  of  June,  1864,  be  approved  and 
homologated ;  and  that  Jean  Louis  Prevost^  the  opponent^  pay  oosts  of  ihe 
opposition  in  both  courts. 
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PRESENT : 
Hon.  E.  T.  Merrick,  Chief  Justice. 
Hon.  A.  M.  Buchanan, 
Hon.  H.  M.  Spofpord, 
Hon.  C.  Voorhies, 
Hon.  J.  L.  Cole. 


Associate  Jtcsiic€S* 


SoERY  &  Campbell,  for  the  use,  &c.  v.  B.  Friend. 

A  defendAnt  examined  on  facts  and  articles^  may  answer  as  to  a  fact  tending  to  bis  defence,  when 
the  fact  is  closely  linlced  to  the  fact  on  which  he  had  been  interrogated. 

APPEAL  from  the  District  Court  of  Ouachita,  Richardson^  J. 
McGuire  <£  Bay,  for  plaintiffs  and  appellants.     MorrUon,  for  defendant 

Mebrick,  C.  J.  The  plaintiffs,  as  acceptors,  have  instituted  the  present  ac- 
tion upon  an  account  stated  upon  a  bill  of  exchange  dated  Trenton,  May  5th, 
1853,  drawn  on  themselves  at  New  Orleans  and  made  payable  twelve  months 
after  date,  to  the  order  of  W,  H.  Rogers^  by  whom  it  was  endorsed,  for  fifteen 
hundred  dollars. 

The  defendant  in  his  answ^er,  alleges  that  the  draft  was  given  for  the  pur- 
pose of  enabling  the  plaintiffs,  who  were  commission  merchants,  to  raise  money 
ftfter  accepting  it,  by  throwing  it  in  the  market,  and  the  money  raised  on  it 
was  to  be  advanced  to  William  H.  Rogers^  then  a  merchant  at  Trenton,  La., 
to  enable  him  to  carry  on  his  commercial  business,  and  Rogers  was  to  provide 
means  to  meet  it  at  its  falling  due ;  that  the  plaintiffs  shortly  afterwards  failed 
without  having  accepted,  negotiated  or  paid  said  draft,  and  that  the  plaintiff 
never  having  advanced  anything  to  Rogers  after  the  receipt  of  the  draft,  are 
fraudulently  attempting  to  collect  the  same. 
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SoBRY  The  plaintiff,  in  order  to  rebut  the  |)resuni})tion  that  he  had  funds  of  the 

Friend.  defendant  to  meet  this  draft,  j>roj)ounded  the  followinjj:  (questions  to  defendant, 
viz: 

1st.  "Did  you  ever  ship  or  consiirn  any  produce,  ti'oods,  or  effects  of  any 
kind  to  Jfes&rs.  Soery  &  Cautjflx  //,  of  Xew  Orleans  ?  If  so,  state  ^yhen,  what' 
it  was,  and  for  what  amount  V" 

2.  "Did  you  ever  deposit  any  amount  of  money  in  the  hands  of  JleMrs.  Soery 
&  Camplfell,  of  New  Orleans,  for  any  purpose  whatever?  If  so,  state  the 
amount  when  it  was,  and  for  what  purpose  *'" 

To  the  first  interrogatory,  defendant  answered :  "  I  did  consign  four  bales  of 
cotton  to  plaintiff  about  January,  lR.')-i,  but  no  part  of  it  was  intended  for  the 
payment  of  the  drafl  sued  on,  as  it  was  well  understood  by  plaintiffs  and  de- 
fendant, that  W.  II.  Jioffers  was  to  provide  for  the  payment  of  the  drafl  sued 
on,  and  not  defendant.  Phuntiffs  paid  over  to  defendant  the  proceeds  of  the 
four  bales  of  cotton,  in  the  s[a-ingof  1854,  in  sui)plies  and  in  money." 

Answer  to  second  interrogatory.  "  I  never  deposited  any  other  funds  with 
plaintiff  except  the  few  bales  of  cotton,  and  that  was  for  the  purpose  of  pay- 
ing for  some  groceries  furnished  by  plaintiffs  to  defendant,  and  in  money,  as 
stated  in  answer  to  first  interrogatory." 

The  plaintiff  moved  to  strike  out  a  portion  of  the  answer  to  first  interroga- 
tories, and  propounded  this  further  interrogatory,  viz : 

"  Did  you  ever  have  any  conversation  with  either  of  the  plaintiffs  in  this 
case  in  relation  to  the  draft  sued  on  in  this  case  ?  If  so,  when  did  such  con- 
versation take  place  ?  AVhere  did  it  take  place,  and  what  wa,s  .said  about  it, 
and  with  whom  did  you  have  such  conversation  V" 

To  this  the  defendant  answered,  *'  I  did  have  a  conversation  with  one  of  the 
plaintiffs  in  this  case,  in  relation  to  the  draft  sued  on,  which  took  place,  as  near 
as  I  can  recollect,  about  the  month  of  July,  1854.  It  took  place  at  Forksville, 
in  the  parish  of  Ouachita.  The  words  used  in  the  conversation  I  cannot  re- 
member exactly,  but  the  substance  of  it  was,  that  I  would  do  what  I  could 
to  induce  W.  IT.  Jiogcrs  to  ship  them  cotton  for  his  indebtedness  to  plaintiff, 
and  that  I  did  not  consider  myself  bound  for  the  draft  sued  on,  and  that  plain- 
tiff need  not  look  to  me  for  it.  He  then  told  me,  that  if  I  had  not  mentioned 
it  to  him,  he  would  not  have  mentioned  it  to  me,  and  that  if  I  would  ship 
them,  the  plaintiffs,  my  cotton  crop  of  1854,  that  no  part  of  it  should  be  applied 
as  a  payment  on  the  drafts  sued  on." 

The  District  Judge  did  not  err  in  refusing  to  strike  out  all  that  part  of  de- 
fendant's answer  to  the  first  interrogatories,  commencing  with  the  words  "  but 
no  part  of  it,"  and  ending  with  the  words  "  sued  on  and  not  defendant"  The 
object  of  the  interrogatory  was  to  destroy  the  presumption  that  Soery  <^  Camjh 
Ml  had  funds  of  the  defendant,  out  of  which  the  draft  was  paid  by  them. 

The  reason  why  the  defendant  did  not  place  the  plaintiffs  in  funds,  arising 
as  it  did  from  an  understanding  between  the  parties,  was  a  fact  tending  to  his 
defence,  which  was  closely  linked  to  the  fjict  on  which  he  had  been  interrogated. 
It  wa,s  a  matter  standing  as  a  partial  answer  to  the  supposed  liability  of  the 
defendant,  arising  from  his  neglect  to  place  the  drawees  in  funds.  Haynes  v. 
Hearil,  3  An.  048. 

The  defendant  has  filed  an  answer,  praying  that  the  judgment  of  nonsuit 
may  be  amended,  and  that  he  have  a  final  judgment  in  his  favor. 
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We  do  not  think  the  judgment  should  he  distarhed.  It  is  evident  that  the  Somt 
draft  was  drawn  by  the  defendant  for  some  purpose.  If  he  were  a  drawer  for  Fbibcij. 
the  accommodation  of  Rogers^  as  he  alleges,  he  would  still  be  responsible  to 
the  acceptors  in  the  event  Rogers  did  not  place  them  in  funds.  The  answer  to 
the  first  interrogatory  docs  not  clearly  show  'that  at  the  time  the  hill  of  ex- 
change was  drawn,  that  the  defendant  was  not  to  be  liable  as  between  himself, 
and  the  acceptor  for  the  amount  of  the  bill  in  the  event  the  principal  debtor, 
Rogers,  should  fail  to  furnish  the  funds  which  it  was  naturally  expected  by 
all  parties  he  would  do.  But  the  defendant  has  not  said,  that  if  Rogers  did 
not  furnish  the  funds,  that  he  himself  was  not  to  be  responsible  for  the  failure. 
It  appears  to  us  that  an  accommodation  drawer,  who  relies  upon  the  payee  of 
the  draft  to  furnish  the  funds  to  take  it  up  at  maturity,  must  be  considered  as 
between  the  other  parties  to  the  instrument,  as  a  principal  remitting  his  funds 
through  the  agency  of  such  payee.  If  the  drawer^ould  have  been  responsi- 
ble to  a  Ion  a  fide  holder  had  the  draft  been  dishonored,  we  cannot  see  why  he 
should  not,  in  the  absence  of  all  agreement  to  the  contrary,  be  in  like  manner 
responsible  to  the  acceptors  who  have  taken  up  the  same  at  maturity. 

If  the  defendant  relies  upon  a  release  or  remission  of  the  debt  by  the  plain- 
tiffs, his  answers  do  not  ^tablish  this  with  sufficient  clearness.  They  might 
have  been  very  willing  to  receive  and  sell  the  defendant's  crop  as  factors,  and 
leave  the  question  of  indebtedness  for  the  decision  of  the  courts.  C.  C.  2200, 
2201. 

But  the  draft  produced  does  not  appear  to  have  been  accepted  by  the  plain- 
tiffs, although  they  have  charged  commissions  for  accepting  the  same.  This 
circumstance,  taken  in  connection  with  the  defendant's  answers  to  the  interro- 
gatories, creates  a  doubt  whether  the  draft  was  ever  put  in  circulation.  If  it 
remained  in  the  hands  of  Soery  &  Cav}})Ml  until  maturity,  it  is  at  least  in- 
cumbent on  them  to  show  that  the  amount  of  the  draft  was  placed  to  the  credit 
of  Rogers.  They  could  have  no  claim  against  Friend,  until  they  had  either 
paid  the  draft  to  the  holder,  or  if  they  retained  the  same,  placed  it  as  above 
mentioned  to  the  credit  of,  and  thereby  paid  it  to  Rogers,  the  first  endorser 
luid  payee. 

On  the  whole,  we  are  satisfied  that  the  judgment  of  the  lower  court  should 
be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  aflBrmed,  with  costs. 
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E.  R.  Cory  v.  A.  W.  Eddens. 

The  Chrk^s  certificate  being  derectlre,  the  CAse  was  ccntinued  bj  the  Sapreme  Court  to  ennble  the 
Clerk  to  complete  it. 

APPEAL  from  the  District  Court  of  Franklin,  Barry,  J.,  presiding. 
T.  S.  Crawford,  for  plaintiff.     W.  K  Bough,  for  defendant   and  appel- 
lant 

Spofford,  J.  The  plaintiff  and  appellee  has  filed  a  motion  to  dismiss  the 
appeal  in  this  case  upon  the  ground  that  the  Clerk's  certificate  is  defective. 
The  Clerk  has  not  certified  that  the  transcript  contains  ^^  all  the  proceedings 
had,  and  documents  filed,  in  the  cause,  and  all  the  evidence  adduced  on  the 
trial,"  but  has  qualified  his  certificate  by  adding,  "  as  on  file  and  of  record  in 
this  office?'' 

In  various  cases,  at  the  last  term  of  this  court,  we  held  such  a  certificate  to 
be  defective.  AlcocJc,  use,  &c.,  v.  McKoin  ;  Barham  v,  Livingston  db  Go. 
See  also  JV6«Z«to/i  V.  Stecens,  6  L.  160;  lb.  303;  12  L.  537;  3  Ann.  592. 
But  we  also  held  that  such  defects  not  appearing  to  be  imputable  to  the  fault 
of  the  appellant,  the  cases  should  be  continued  to  enable  the  Clerk  to  com- 
plete his  certificate.  See  Act  1839,  Revised  Statutes,  p.  279,  sec.  20.  A  simi- 
lar order  must  be  made  in  this  case. 

Cause  continued  to  perfect  the  certificate. 

It  is  ordered,  that  the  cause  be  continued  to  perfect  the  certificate  of  the 
Clerk  of  the  District  Court  of  the  parish  of  Franklin. 


B.  C.  Peace  v.  W.  H.  Head— Wade,  Intervener. 

To  enable  a  party  to  Introduce  secondary  evidence  of  the  contente  of  a  lo«t  instrument,  it  wiU  be 
Bufflclcnt  if  it  appear,  from  all  Uie  evidences,  that  the  loss  was  advertised  and  Uie  proper  exer- 
tions made  to  recover  it. 
C.  C.  2260.  2250. 

APPEAL  from  the  District  Court  of  Caddo,  Cresswell,  J. 
Crane  <fc  Ihttt,  for  plaintiff  and  appellant 
Merrick  C.  J.  The  Articles  2258  and  2259  of  the  Code  relative  to  lost 
instruments,  do  not  require  that  the  party  offering  secondary  evidence  of  such 
instrument,  shall  state  mt^e  affidavit,  that  he  has  used  due  diligence  to  procure 
the  original.  It  is  sufficient,  if  it  appears  from  all  the  evidence,  that  the  loss  was 
advertised  and  the  proper  exertions  were  made  to  recover  the  same.  The 
proof  of  loss  which  will  authorize  the  introduction  of  inferior  evidence,  must 
depend  on  the  particular  circumstances  of  each  case.  7  N.  S.  548;  2  Ann. 
195.  The  District  Judge  was  satisfied  with  those  proven  in  this  case,  in  con- 
nection with  the  affidavit  of  the  intervenor,  which  stated,  among  other  things. 
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that  the  instrument  was  lost,  and  that  she  was  unable  to  produce  it,  and  we        T*kem 
cannot  say  that  he  erred  in  his  conclusion.  Hbjai 

Witnesses  who  were  acquainted  with  Dr.  J,  Peace^s  handwriting,  prove 
clearly  the  existence  of  the  bill  of  sale  from  him  to  the  intervener,,  and  al- 
though there  are  circumstances  which  throw  a  slight  suspicion  over  the  title 
produced,  we  think  the  testimony  unexplained  must  conclude  th»  administra- 
tor, as  it  would  have  done  the  intestate. 

Judgment  afBrmed. 


S.  A.  Levkrich  17.  H.  M.  Bossier. 

At  a  general  raU>,  an  executor  who  endorses  •  bill  or  note,  although  he  does  so  ssetecutor,  Is  pef 
sonally  bound ;  he  ls«  therefore,  Incompetent  as  a  witness  to  fix  a  liability  on  a  prior  party  to  it. 

APPEAL  from  the  District  Court  of  Caddo,  Cres9well,  J. 
Sodge  &  Austin  and  Hood  &  Knox^  for  plaintiff.     Grain  &  J^utt,  for  de- 
fendant and  appellant. 

Mbrrick,  C.  J.  S.  Bossier,  of  the  parish  of  Caddo,  on  the  20th  January, 
1850,  drew  his  draft  for  $3,300,  payable  to  his  own  order,  twelve  months  after 
date,  on  Messrs.  Lecerich  &  Co.,  of  New  Orleans.  The  draft,  after  being  en- 
dorsed, was  left  with  them  as  accommodation  paper,  or  to  cover  future  advan- 
ces. Edward  J.  Walsh,  who  is  alleged  in  the  plaintiff's  petition  to  have  been 
the  sole  person  interested  in  the  firm  of  Leoerich  &  Co.,  through  his  agent, 
during  his  absence,  procured  William  E.  Leoerich  and  Samuel  J.  Peters,  as 
executors  of  the  estate  of  J.  H.  Leterich,  to  discoimt  the  draft  for  his  own 
benefit,  before  its  maturity ;  the  drawer  not  being  in  any  manner  credited  with 
the  proceeds  or  benefited  by  the  transaction.  The  executors  transferred  the 
draft  to  Mrs.  8.  A,  Leoerich^  the  widow  of  J.  H.  Leverich,  deceased,  and  she 
has  instituted  the  present  action. 

At  maturity,  the  notary  charged  with  making  protest,  certifies,  that  he  de- 
manded (through  his  deputy)  payment  for  said  draft  at  the  office  of  Mr,  Wil- 
liam Luyster,  the  surviving  partner  of  the  late  firm  of  Leverich  <&  Co.,  accep- 
tors thereof  and  was  answered  by  a  clerk,  that  said  William  Luyster  was  not 
there,  and  had  left  no  instructions  in  relation  thereto.  The  notary  further  cer- 
tifies, that  he  left  notices  of  protest  with  Mr.  William  Luyster  personally,  for 
the  drawer  and  first  endorser,  and,  at  his  request,  at  the  office  of  William  E. 
Leverich ;  he  left  notices  with  Luyster,  also,  for  William  E.  Leverich  and 
Peteri  executors. 

The  testimony  of  both  William  E.  Leverich  and  William  Luyster  was 
taken,  and  was  offered  In  evidence,  the  defendants,  the  widows  and  heirs  of 
Bossier  excepting. 

The  deposition  of  W.  E,  Leverich  ought  to  have  been  excluded.    As  a  gene 

ral  rule,  an  executor  cannot  draw  or  endorse  bills  of  exchange  for  affairs  aris' 

ing  after  the  death  of  the  testator,  so  as  to  bind  the  estate.     His  endorsement, 

hereibre,  in  such  case,  binds  himself  pei*sonally,  notwithstanding  he  signs  as 
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LKTBBica       executor.     The  witness  appeared,  therefore,  directly  interested  in  procuring  a 

fi, 
BoBBUER.        recovery  on  this  paper  against  the  prior  parties,  and  his  interest  is  not  equally 

balanced  between  plaintiff  and  defendant     The  objection  to  Luyster'n  testi- 
mony,  goes  more  to  its  effect,  than  admissibility. 

It  is  clear  that  the  drawer  of  the  draft  was  at  least  entitled  to  all  the  rights 
of  drawers  and  endorsers  of  strictly  commercial  paper.  It  was,  therefore,  in- 
cumbent on  the  plaintiff  to  show  that  the  bill  of  exchange  sued  on,  was  pre- 
sented at  the  proper  place  at  the  maturity  of  the  draft,  and  due  notice  of  its 
dishonor  given  to  the  drawer  and  endorser. 

In  this  we  think  the  plaintiff  has  failed  in  her  action.  She  has  alleged  in 
her  petition,  that  WaUh  alone  composed  the  firm  of  Lererich  &  Co.^  and  has 
proved  the  same  by  her  witnesses,  and,  moreover,  offered  the  deposition  of 
Luyster  as  a  disinterested  witness.  She  claimed  that  W'ahh  transferred  the 
title  to  the  paper  to  the  executors,  which  the  defendant  lias  endeavored  to  de- 
feat by  an  allegation  in  the  answer,  that  both  Lui/sfer  and  J.  TL  Lurerich  were 
members  oC  the  firm  of  Lever Ich  c6  Co.  In  the  consid  ration  of  the  case, 
therefore,  we  think  we  should  give  the  benefit  of  the  plaintiff's  allegation, 
which  is  sustained  by  proof,  to  the  defendant,  rather  than  give  the  plaintiff 
the  benefit  of  the  defendants'  allegation  in  their  answer,  which  the  plaintiff 
has  disproved  by  her  testimony.  As  it  is  established  that  Lnysfer  wjis  not  the 
partner  of  }Vahh^  who  composed  the  firm  of  Leterkh  <C-  Co.^  a  demand  upon 
him  as  surviving  partner  of  the  late  firm  of  Lererich  &  Co.,  was  manifestly 
insufficient 

The  authority  cited  in  case  of  a  demand  at  the  place  where  a  note  is  made 
payable  in  a  suit  against  the  maker  or  acceptor,  is  not  applicable  to  the  present 
case.  The  case  of  Landry  v.  Standpury,  10  L.  R.  484:,  if  still  law,  establishes 
an  exception  to  a  general  rule.  The  present  case,  while  within  the  general 
fule,  is  not  covered  by  the  authority  of  the  case  cited.  See  7  Ann.  4U3  •  4 
Rob.  276  ;  7  R.  13;  4  Ann.  483. 

It  is  not  pretended  that  any  other  demand  than  that  upon  Luyater  has  been 
made.     Wo  will,  therefore,  render  a  final  judgment  in  favor  of  the  defendants. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  against  the 
demand  of  the  plaintiff  and  in  favor  of  the  defendants.  And  it  is  further  or- 
dered, that  the  plamtiff  pay  the  costs  of  both  courts. 


MONROE,  JULY,  1857.  585 


T.  Whalet  v.  J.  S.  Houston. 

This  action  vas  against  the  drawers  of  a  drafl ;  one  of  the  grounds  of  defence  was,  that  It  had  not 
been  properl7  presented  for  acceptance.  The  notary  certified  that  he  "  had  presented  the  draft 
to  a  clerk  of  the  drawees  at  their  ofHce,  the  drawers  not  being  in,  and  demanded  acceptance  there- 
of,  and  was  answered  that  the  same  would  not  be  accepted."  Held  :  That  this  was  a  sufficient  pre- 
sentment, the  defendants  being  merchants,  having  a  counting  room  in  New  Orleans,  ifeld^  cU^OT 
That  it  I?  questionable  whether  the  drawer  was  entitled  to  notice,  as  he  had  no  funds  in  the  hands 
of  drawees,  and  it  did  not  conclusively  appear  that  the  agreement  with  them  was  such  as  to  au. 
thoriae  the  drawer  to  accept  an  acceptance. 

If  the  day  on  which  a  draft  should,  by  its  terms,  be  presented  comes  on  Sunday,  it  may  be  presented 
on  the  day  previous.  The  court  should  take  notice  of  the  fact,  that  the  date  of  its  maturity  is 
Sunday. 

APPEAL  from  the  District  Court  of  Bienville,  Drew,  J. 
K  /.  11.  Jones^  for  plaintiff  and  appellant.    3.  Gray^  for  defendant 

Spofford,  J.  The  plaintiff  has  appealed  from  a  judgment  in  favor  of  the 
defendant,  who  was  sued  as  the  drawer  of  a  bill  of  exchange  upon  Messrs, 
ThomhiU  &  Co.,  New  Orleans,  dated  July  18th,  1853,  and  payable  nine  months 
after  date  to  R.  2^.  Downing,  or  order,  for  the  sum  of  $795  92. 

The  bill  was  protested  on  the  27th  September,  1853,  for  non-acceptance,  and 
on  the  15th  of  April,  1854,  for  non-payment,  and  notices  of  both  protests  duly 
forwarded  to  the  drawer. 

On  no  ground  assigned  by  the  appellee's  counsel  in  his  brief,  can  the  judg- 
ment of  the  District  Court  be  sustained. 

He  urges  that  the  presentation  for  acceptance  was  defective.  The  drawees 
were  a  firm  of  commission  merchants,  and  cotton  factors  in  New  Orleans. 
Their  business  residence  was  of  course  their  office,  and  that  was  the  fittest 
place  at  which  to  present  commerciid  paper  drawn  upon  them  in  the  course 
of  their  business.  The  notary  certifies  that  he  "  presented  the  drafl  to  a  clerk 
of  the  drawees  at  their  office,  said  drawees  not  being  in,  and  demanded  accep- 
tance thereof,  and  was  answered  that  the  same  would  not  be  accepted.''  If  a 
presentment  for  acceptance  were  necessary,  this  was  sufficient,  especially  as 
the  authority  of  the  clerk  to  make  the  response  he  did,  is  recognized  by  Thorrv- 
hilly  one  of  the  firm,  whose  testimony  is  in  the  record. 

The  District  Judge  excluded  all  the  evidence,  which  is  ample,  of  a  demand 
and  qptest  for  non-payment,  because  the  protest  was  made  on  the  15th  of 
April,  1854,  when  it  should  have  been  made  on  the  16th,  unless  that  were  a 
holiday,  of  which  no  proof  was  offered.  The  plaintiff  took  a  bill  of  excep- 
tions. The  ruling  was  evidenUy  erroneous.  The  Judge  should  have  taken 
notice  of  the  fact,  that  the  16th  of  April,  1854,  fell  on  a  Sunday. 

Although  abundant  diligence  has  thus  been  shown  on  the  part  of  the  suc- 
cessive holders  of  the  bill,  whose  good  faith  is  not  impeached  by  evidence, 
and  is  therefore  presumed,  it  is  very  questionable  whether  the  claim  was  en- 
titled to  any  notices  of  protest  He  had  no  funds  in  the  hands  of  the  drawees, 
and  his  agreement  with  them  is  not  conclusively  shown  to  have  been  such  as 
to  authorize  him  to  expect  an  acceptance  under  the  state  of  affairs  brought 
about  by  the  mode  in  which  he  disposed  of  his  drafls  on  Thornhill  &  Co. 

74 
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'WsALtr  It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Covrt  be  avoided 

and  reversed.  And  it  is  now  ordered,  adjudged  and  decreed,  that  the  plain- 
tiff recover  of  the  defendant,  the  sum  of  seven  hundred  and  ninety-five  dollars 
and  ninety -two  cents,  with  five  per  cent  interest  thereon,  fix^m  the  27th  of 
September,  1853,  until  paid,  and  five  dollars  costs  of  protest,  and  the  costs  of 
suit  in  both  courts^ 


CuLLBN  Edwards,  Executor,  v.   H.  C.  Glasson  et  al. 

Im  the  absence  of  •  ppedal  wmntj  against  a  particular  redhlMtorj  Tice,  the  knowledge  ef  Hi  ex- 
istence on  the  part  of  the  vendor  at  the  time  of  the  sale,  although  nothing  was  said  on  the  sub* 
Ject,  will  protect  the  vendor  from  llablllt j. 

A  PPE  AL  finxn  the  District  Court  of  Union,.  Biehardson^  J. 

Mbbbick,  C.  J.  The  defoidants  are  sued  upon  a  prommissory  note.  They 
defend  the  action  on  the  ground  that  the  note  was  given  as  the  price  of  a  slave- 
which  was  subject  to  the  redhibitory  vice  of  running  away.  The  case  was 
tried  by  a  jury,  who  found  a  verdkt  for  tite  plainti£^  and  the  defendants  ap- 
pealed. 

On  looking  into  the  evidence,  we  do  not  find  that  the  vice-  of  running  away 
was  declared  to  the  defendant  at  the  sale,  but  there  is  abundant  evidence  froiD 
which  the  jury  might  infer,  that  he  knew  the  vice  existed  at  the  time,  although 
nothing  was  said  on  the  subject  We  think  in  the  absence  of  a  special  war- 
ranty against  the  vice,  that  it  is  sufficient  to  show  that  the  vendee  knew  that 
the  vice  existed,  and  that  he  was  in  fact  in  possession  of  all  the  informatioD' 
on  the  subject,  which  the  vendor  himself  could  communicate. 

We  cannot,  therefore,  say  that  the  jurry  erred. 

This  is  not  a  case  for  damages  as  for  a  frivolous  appeal 

It  is  ordered,  adjudged  and  decreed  by  the  courts  that  the  judgment  of 
the  lower  court  be  afSrmed^  with  costs. 
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Frank  Taylor  v.  Sdipson,  Sherifif,  et  al.  qiss 


Where  fhe  sale  of  ipecUle  property  aUeged  to  haye  been  Mised  under  exectttlon  Is  Inforaud,  and 
there  had  In  fact  been  no  sign  of  the  property,  It  was  error  In  the  eourt  below  In  dlisolTlng  the 
li^onctlon  to  allow  special  damages. 

The  curator  ad  hoe  appointed  to  represent  several  defendants,  is  only  entitled  to  the  Bim|ile  tax  fee 
of  ten  dollars,  unless  he  has  made  application  on  proof,  to  have  the  allowanoe  Increased  in  pro- 
portion to  tiie  services  rendered. 

APPEAL  from  the  District  Court  of  Caddo,  Oremoell,  J. 
Land  <k  WinanSy  for  plaintiff  and  appellant    B.  Jone^  for  defendant 

Cole,  J.  Some  of  the  judgment  creditors  of  one  Brooks^  caused  aJL  fa, 
to  issue  against  his  property ;  plaintiff  sued  out  an  injunction,  in  which  he  re- 
presents that  tbey  had  seized  1280  acres  of  land  helonging  to  him,  and  within 
the  Grappe  reservation,  and  would  proceed  to  sell  the  same,  unless  enjoined. 

The  Sheriff  and  said  judgment  creditors  in  their  answer,  expressly  disclaim 
any  seizure  of  the  property  claimed  by  plaintiff,  and  any  advertisement  of  said 
land  under  the  seizure  made  at  the  suit  of  Daniels  et  als,  v.  /.  Brooks^  and 
pray  that  the  injunction  be  dismissed. 

Plaintiff  has  failed  to  establish,  as  alleged  in  his  petition,  that  his  land  was 
ever  seized. 

On  the  trial  in  the  lower  court,  plaintiff  took  a  bill  of  exceptions  to  the  rul- 
ing of  the  Judge  a  quo,  who  refused  to  permit  him  to  prove,  by  Roland  J<me9^ 
that  DanUU^  one  of  the  defendants,  ^*  claimed  the  land  in  controversy  as  the 
property  of  Br^ohs^  and  subject  to  the  satisfaction  of  the  judgment  in  the  suit 
of  Daniels  et  als.  v.  Brooks,  and  also  that  said  witness  had  advised  said  Daniels, 
as  his  counsel,  that  said  land  was  subject  to  be  seized  and  sold  imder  the  JL 
fa.  issued  in  said  judgment 

We  think  the  Judge  a  quo  did  not  err  in  deciding  that  the  testimony  offered 
was  irrelevant  and  immaterial  under  the  pleadings. 

Plaintiff  avers  in  his  petition,  that  his  land  has  been  already  seized  and  ad- 
vertised for  sale  under  the  said  writ  of  ^*.  fa.  ;  and  that  the  said  Daniels  etals, 
will  proceed  to  sell  under  said  writ,  the  said  1280  acres  of  land,  as  the  proper- 
ty of  the  judgment  debtor  Brooks,  unless  enjoined  from  so  doing,  and  he 
prays  for  a  writ  of  injunction  enjoining  them  from  proceeding  to  sell  said  land 
under  said  Ji.  fa.,  and  for  judgment  declaring  said  seizure  illegal  and  void,  &c. 

We  are  of  opinion,  that  under  the  prayer  of  the  petition,  it  was  necessary  to 
establish  a  seizure,  and  not  the  intention  to  seize. 

The  judgment  of  the  lower  court  dissolved  the  injunction,  dismissed  the  suit 
at  plaintiffs*  costs,  and  decreed  that  the  defendant  recover  one  hundred  dol- 
lars for  special  damages  proved,  for  counsel  fees  of  defendant  for  defending  the 
suit. 

This  judgment  is  erroneous  in  condemning  plaintiff  to  pay  one  hundred  dol- 
lars counsel  fees  as  special  damages. 

The  Acts  of  March  1,  1831  and  March  29,  1833,  allow  special  damages  on 
the  dissolution  of  an  injunction,  only  when  the  execution  of  a  judgment  is 
enjoined,  and  not  when,  as  in  this  case,  the  sale  of  specific  property,  which 
has  not  been  seized,  is  exhibited  by  injunction. 
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Tatlob  Roland  Jone$^  curator  ad  hoc  for  the  absent  defendants,  M.  P.  Hohhins,  TT 

aniFsov.  S.  Ashe,  F.  W.  Risque,  J.  P.  Brmni,  F.  Brown,  and  A.  J,  Be  Rosset,  Jr.,  has 
prayed  in  this  court  to  have  the  judgment  amended  by  allowing  him  a  fee  of 
ten  dollars  for  defending  each  one  of  the  six  absent  defendants  aforesaid,  making 
sixty  dollars  in  all ;  and  that  the  same  be  ordered  to  be  taxed  as  a  part  of  the 
costs  of  this  suit,  under  the  Act  of  the  Legislature  of  1857,  p.  84,  No.  108. 

We  interpret  this  Act  to  mean,  that  a  fee  of  ten  dollars  is  all  that  the  cura- 
tor or  attorney  ad  hoc  is  entitled  to,  without  respect  to  the  number  of  defen- 
dants, unless  he  has  made  application  and  proof  to  the  court,  to  have  the 
amount  increased  in  proportion  to  the  services  rendered. 

The  first  section  authorizes  the  appointment  of  curators  ad  hoe,  and  attor- 
neys ad  hoc,  by  the  Clerks  of  the  District  Courts  out  of  the  parish  of  Orleans, 
when  the  Judge  of  the  District  is  absent  from  the  parish,  to  represent  absent 
defendants  in  any  case  before  the  court;  and  section  2  provides,  that  attorneys 
thus  appointed  shall  be  entitled  to  the  sum  of  ten  dollars,  as  a  fee,  to  be  taxed 
as  costs,  w^hich,  upon  application  and  proof  to  the  court,  may  be  increased  in 
proportion  to  the  services  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  part  of  the  judg- 
ment which  dissolves  the  injunction  at  plaintiff's  costs  be  affirmed ;  that  the 
part  which  condemns  plaintiff  to  pay  defendants  one  hundred  dollars  for 
special  damages  for  council  fees,  be  avoided  and  reversed.  It  is  further  or- 
dered, adjudged  and  decreed,  that  the  judgment  be  so  amended,  as  to  allow 
Roland  Jones  ten  dollars,  to  be  taxed  as  part  of  the  costs  of  the  lower  court ; 
and  that  plaintiff  pay  the  costs  of  the  lower  court,  and  defendants  and  appel- 
lees pay  those  of  appeal. 
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^*  ^^  G.  B.  Alexander  v.'M.  D.  C.  Alexander. 

One  who  Is  clerk  and  also  In  partnership  in  a  parlicolar  business  with  his  employer,  may,  where  his 
duties  as  cleric  and  partner  are  distinct,  sue  for  his  salary  due  him  In  the  former  capacity,  withoal 
resorting  to  a  suit  for  the  settlement  of  the  partnership  transactions. 

A  married  man  may  eerve  his  wife  in  her  executorial  capacity,  for  a  debt  due  him  by  the  testator. 
The  Institution  of  the  suit  by  the  husband  will  be  considered  as  an  authority  to  her  to  be  sued. 

APPEAL  from  the  District  Court  of  Caddo,  Cresswell,  J. 
Land  &  Williamson,  for  plaintiff.     0.  M.  Kutt  and  H.  A.  JOruid,   for 
defendant  and  appellant 

Cole,  J.  This  is  to  recover  $T,200,  the  aggregate  amount  alleged  to  be  due 
for  the  salary  of  plaintiff  for  six  years,  and  $300  amount  of  hire  of  a  slave  be- 
longing to  him. 

Plaintiff  avers  that  he  acted  as  clerk  and  general  agent  of  one  Br,  Samuel 
Bennett,  from  September,  1847,  to  the  time  of  his  decease,  in  September,  1853, 
a  period  of  six  years;  that  his  services  were  reasonably  worth  $1,200  per  an- 
num, and  that  said  Bennett  received  during  said  six  years,  hire  for  a  slave  of 
petitioners  to  the  amount  of  three  hundred  dollars,  making  a  total  sum  of 
$7,500  due  plaintiff;  that  said  Bennett  left  his  testament,  in  which  he  made 
Mary  D.  C.  Alexander,  wife  of  petitioner,  one  of  his  testamentary  heirs, 
and  also  appointed  her  executrix  of  his  will. 
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Defendant  sets  up  a  general  denial ;  also,  alleges  a  verbal  contract  of  part-  alizahssr 
nership  in  the  ice  and  butchery  business,  between  plaintiff,  his  brother  and 
Dr.  Bennett;  that  the  enterprise  failed,  and  plaintiff  seeks  now  to  obtain 
an  advantage  from  the  circumstances  of  defendant — pleads  the  prescription  of 
one,  three,  five  and  ten  years ;  excepts  to  the  right  of  plaintiff  to  sue  her,  be- 
cause of  their  relation  as  husband  and  wife ;  and  that  plaintiff  is  indebted  to 
the  succession  of  Bennett  in  the  sum  of  $2,715,  which  is  plead  in  reconven- 
tion and  compensation. 

In  an  amended  answer,  defendant  pleads  the  indebtedness  of  plaintiff  in  va- 
rious smns  to  Bennetts  succession,  and  a  further  indebtedness  for  monies  col- 
lected and  unaccounted  for,  and  for  notes  had  in  his  possession,  to  be  re- 
turned by  order  of  court,  or  their  amounts  to  be  paid  over  to  her ;  and  lastly, 
she  pleads  a  peremptory  exception,  that  the  plaintiff  his  brother  and  the  tes- 
tator were  partners  in  an  ice  and  beef  business,  and  that  plaintiff^s  demand 
should  have  been  for  a  settlement  of  the  partnership  affairs.  This  exception, 
by  consent  of  parties,  was  ordered  to  stand  as  part  of  the  answer. 

It  is  admitted,  that  the  plaintiff  and  defendant  are  not  now,  nor  have  they, 
since  the  death  of  Dr.  Bennett^  been  living  together  as  husband  and  wife. 

There  was  judgment  for  $4,800,  and  defendant  has  appealed. 

The  peremptory  exception,  that  plaintiff  should  have  sued  for  a  settlement 
of  the  partnership  affairs,  instead  of  instituting  this  process,  cannot  be  main- 
tained ;  the  duties  of  plaintiff  as  clerk  and  general  agent  were  totally  distinct 
from  those  as  partner  in  the  ice  and  beef  business ;  his  claim  for  salary  in 
those  capacities,  has  nothing  to  do  with  the  settlement  of  the  partnership. 

Another  exception  of  defendant  was,  that  she  is  the  universal  legatee  of  all 
the  property  left  by  Samuel  Bennett  in  the  State  of  Louisiana ;  she  is  the  ac- 
tual party  in  interest  in  this  suit,  and  that  plaintiff  cannot  maintain  any  action 
against  her,  except  for  separation  from  bed  and  board,  and  settlement  of  the 
community  of  acquets  and  gains. 

We  consider  that  this  exception  is  not  well  taken  for  the  following  reasons : 
She  is  sued  in  her  capacity  of  executrix  ;  the  rights  of  husband  and  wife  are 
not  so  entirely  merged  by  our  laws,  as  to  prevent  the  husband  from  suing  his 
wife  in  a  representative  capacity  for  claims  due  by  a  deceased  person,  whose 
estate  she  administers  as  executrix. 

There  is  no  law  which  prohibits  the  husband  from  instituting  such  a  suit, 
and  ex  necessitate  rei,  the  action  must  lie  to  prevent  a  fiiilure  of  justice. 

She  is  authorized  by  her  husband  to  stand  in  judgment,  by  the  mere  insti- 
tution of  the  action,  for  he  cannot  be  supposed  to  sue  her,  without  also  intend- 
ing that  she  shall  be  capable  of  standing  in  judgment 

There  was  also  an  order  of  court,  authoriaing  her  to  stand  in  judgment 

Besides,  there  is  nothing  due  the  wife  as  legatee,  until  all  the  debts  are  paid. 

This  exception  was  then  properly  overruled  by  the  lower  court. 

No  proof  was  offered  to  establish  the  indebtedness  of  plaintiff  to  BennetCs 
estate,  nor  of  any  sum  due  by  way  of  reconvention,  compensation,  or  other- 
wise ;  and  plaintiff  also  failed  to  prove  the  receipt  of  $300  by  Dr.  Bennett  for 
the  hire  of  his  slave. 

There  is  no  plea  of  payment  and  no  testimony  to  show  that  any  salary  was 
ever  paid  to  plaintiff,  so  that  the  sole  questions  remaining  are :  Whether  plain- 
tiff was  employed  by  Bennett ;  in  what  capacity ;  the  value  of  his  services, 
and  the  plea  of  prescription. 
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luzxvDiB  The  eyidence  fully  establishes  that  Dr.  Bennett  was  engaged  in  business  of 
Alkcajidb.  a  diversified  character ;  that  he  was  often  absent  from  the  parish  of  his  resi- 
dence ;  that  plaintifif  performed  the  duties  of  clerk  and  general  agent  for  him 
from  September  or  October  1847,  till  his  death  in  1858.  He  attended  his 
store ;  he  superintended  warehouses  on  both  sides  of  the  river ;  collected  notes 
and  other  claims  due  Bennett^  in  connection  with  the  business  of  J,  H.  Cains 
&  Co.^  and  Samuel  Bennett  as  successor ;  he  represented  Bennett  as  agent,  in 
buying  and  selling  in  the  multifarious  and  curious  transactions  in  which  he 
had  an  interest. 

The  lower  court  considered  his  services  as  general  agent  and  clerk,  worth  a 
thousand  dollars  per  year ;  that  the  plea  of  prescription  must  prevail  as  to 
the  compensation  due  the  plaintiff  as  a  clerk,  from  September  or  October, 
1847,  for  the  three  years  following,  and  for  that  time  deducted  $400  per  an- 
num, the  usual  salary  at  that  time,  according  to  the  evidence,  for  a  clerk  in  a 
house  of  limited  business,  which  left  $600  per  year  for  salary  as  general  agent 
For  the  next  three  years  the  District  Judge  thought  there  was  a  sufficient 
acknowledgement  of  the  debt  due  plaintiff  to  interrupt  the  prescription  appli- 
cable to  clerks,  and  that  consequently  he  is  entitled  to  the  whole  amount  due 
as  clerk  and  general  agent,  from  September,  1850,  although  a  small  part  there- 
of was  prescribed. 

We  are  of  opinion,  that  the  acknowledgment  by  Bennett^  of  a  specific  sum 
due  plaintiff,  is  not  sufficiently  established  by  the  evidence  to  arrest  prescrip- 
tion. 

It  is  also  argued  by  plaintiff,  that  a  continuity  of  services  prevents  prescrip- 
tion against  claims  for  wages  of  a  clerk. 

It  is  true  that  it  has  so  been  decided  (vide  Pressas  v.  Mendihum^  4  Martin, 
•  129)  but  we  are  of  opinion  that  a  continuity  of  services  as  clerk  does  not  ar- 
rest the  prescription  of  three  years ;  the  contrary  doctrine  seems  to  have  been 
overruled.     Vide  Cresap  v.  Winter,  14  L.  R.  554. 

Although  we  are  of  opinion  that  the  District  Judge  erred  in  deciding,  that 
the  prescription  of  three  years  was  arrested  for  a  part  of  the  time,  yet  we  are 
not  disposed  to  interfere  with  the  judgment;  for  there  is  sufficient  evidence 
of  the  value  of  the  services  in  the  record  to  justify  the  judgment,  even  if  the 
time  that  is  prescribed  after  the  termination  of  three  years  from  1847,  is  con- 
sidered ;  besides,  it  appears  from  the  evidence  that  defendant  is  the  reputed 
natural  daughter  of  Bennett^  and  when  a  brother  of  plaintiff  went  to  him  for 
a  settlement,  Bennett  told  him:  "That  plaintiff  wished  to  draw  the  money 
which  he  owed  him,  but  that  he  thought  plaintiff  in  this  suit  ought  to  let  the 
money  remain,  and  intimated,  that  all  of  his,  BennMa  property,  would  even- 
tually belong  to  plaintiff  and  his  wife,  and  wished  witness  to  advise  his  brother 
(the  plaintiff)  not  to  draw  out  his  salary,  and  admitted  that  he  owed  plaintiff 
his  salary  for  his  services,  and  that  the  same  was  due  and  unpaid,  and  said 
that  he  {Bennett)  would  pay  him  liberally  for  his  services,  but  wished  him  to 
wait  for  it." 

In  his  will,  he  bequeaths  nothing  whatever  to  plaintiff,  and  the  wife  of  plain- 
tiff has  been  living  separate  from  him  since  the  death  of  Dr.  Bennett. 

It  is  very  evident,  that  plaintiff  did  not  insist  on  a  settlement  on  account  of 
having  married  the  reputed  natural  child  of  Dr.  Bennett,  and  of  the  expecta- 
tion that  Bennett  would  remember  him  in  his  will. 
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Under  all  the  circumstances  of  this  case,  we  do  not  feel  justified  in  inter-     Alkatobb 
fering  with  the  judgment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


Succession  of  J.  L.  Wilson.  ilhSi 


40  1335 


Vhe  creditors  of  the  succeBsion  of  W.  oppoaed  the  homologation  of  the  adminlslrator'B  account  on 
Mveral  grounds,  the  principal  one  of  which  was,  that  the  administrator  had  not  enjoined  an  order 
of  seisure  and  sale  of  a  large  portion  of  the  property,  when  the  claim  on  which  it  issued  was 
tainted  with  usury.  J/eld  :  That  W.  in  his  life-time  had  resisted  the  elalm  on  that  plea  which  had 
Been  decided  adversely  to  him,  and  that  it  would  not  have  been  proper  for  the  administrator 
again  to  set  up  the  same  defence.  * 

APPEAL  from  the  District  Court  of  Ouachita,  Richardson^  J. 
/.  Gunett,  for  the  administrator.     McCruire  &  May,  for   opponents   and 
appellants. 

Lea,  J.  John  L.  Wilson  died  in  August,  1852,  leaving  a  widow  and  four 
minor  children.  The  widow  renounced  the  community.  The  children  are  by 
operation  of  law,  beneficiary  heirs.  J.  H,  Wilson  was  appointed  administra- 
tor of  the  succession.  In  September  of  the  same  year,  an  inventory  was  made, 
and  in  November,  1853,  the  administrator  filed  his  account. 

Oppositions  were  filed  by  K  Clore,  H.  Kendall^  Carter  &  Go.^  C.  0.  Moore^ 
Wyche  &  Bammet,  and  Deck  db  Athin^  all  judgment  creditors.  The  widow  of 
the  deceased  also  filed  an  opposition.  There  was  judgment  homologating  the 
account  with  the  exception  of  one  immaterial  item.  From  this  judgment  Ga/r- 
ter  d  Co.f  Moore,  Glare  and  Wyche  &  Hammet,  have  appealed. 

The  elaborate  and  thorough  review  made  by  the  District  Judge  of  the  facts 
put  at  issue  on  the  pleadings  and  of  the  law  applicable  to  the  facts,  relieves  us 
from  the  necessity  of  making  a  detailed  statement  of  the  case,  and  we  would 
consider  it  sufficient  to  refer  to  the  opinion  of  the  District  Judge  as  conclusive 
upon  the  matters  in  issue,  but  for  the  fact  that  certain  legal  questions  have 
been  pressed  upon  the  consideration  of  this  court,  which  were  not  set  forth 
m  the  plea^ngs,  and  which  are  now  urged  in  the  arguments  of  the  counsel  for 
the  appellants  as  grounds  for  the  reversal  of  the  judgment  appealed  from. 

The  administrator  shows  that  he  had  been  divested  by  legal  proceedings,  on 
the  nature  of  an  order  of  seizure  and  sale  of  a  large  portion  of  the  property 
of  the  succession.  It  appears  that  the  plantation  and  slaves  of  the  deceased 
were  seized  and  sold  in  virtue  of  an  executory  process  obtained  by  H.E,  W,Hill, 
and  the  proceeds  applied  to  the  payment  of  the  mortgage  debt  due  to  Hill,  amount- 
ing to  $27,628  81.  It  is  contended  that  the  administrator  was  guilty  of  neg- 
lect in  not  opposing  this  sale ;  that  a  part  of  the  debt  had  been  paid ;  that  an 
injunction  might  have  been  obtained  and  maintained ;  that  a  large  portion  of 
the  demand  was  tainted  with  usury,  and  that  under  any  circumstances  the 
proceeds  should  have  been  brought  into  court  and  distributed  imder  its  orders, 
after  due  notice  to  creditors.  It  is  further  urged,  that  the  estate  being  insol- 
vent, a  meeting  of  creditors  should  have  been  called  to  advise  upon  the  terms 
of  the  sale  of  the  property  belonging  to  the  succession. 

*  Judgment  rendered,  April,  1857. 


WlUOH. 
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If  Sill  was  a  mortgage  creditor  and  was  entitled  under  the  law  to  an  order 
of  sale,  we  do  not  perceive  how  a  meeting  of  creditors  could  hare  affected  that 
right,  and  even  admitting  that  there  were  irregularities  in  the  sale,  (which 
nothing  in  the  record  displays,)  it  would  be  necessary  for  the  party  complain- 
ing to  show,  that  some  injury  has  resulted  from  such  irregularities,  before  he 
could  hold  the  administrator  liable  in  damages.  The  sale  appears  to  have 
been  made  at  a  fair  price,  and,  under  the  circumstances,  the  only  question 
which  we  can  entertain,  is  one  affecting  the  proceeds,  or  a  liability  to  account 
for  the  same. 

We  think  it  was  not  competent  for  the  administrator,  under  the  circum- 
stances, as  the  repTesentative  of  creditors,  to  have  obtained  an  injunction  on 
the  ground  of  usury.  An  injunction  involving  the  same  matter  of  defence  bad 
been  obtained  by  Wilson  himself  and  had  been  abandoned  by  him  after  a  liti- 
gation which  was  terminated  by  a  judgment  in  favor  of  Hill.  That  judgment 
was  binding  upon  his  succession  and  constituted  res  judicata  as  between  Riil 
and  the  administrator.  It  is  urged,  however,  that  the  administrator  should 
account  for  the  proceeds,  precisely  in  the  same  manner  as  if  they  had  been 
realized  upon  a  sale  made  at  the  instance  of  the  administrator  himself. 

A  tableau  of  distribution,  by  its  very  name,  implies  a  control  of  the  fund  to 
be  distributed.  If  the  administrator  has  a  larger  fund  in  hand  than  he  pro- 
poses to  distribute,  this  fact  constitutes  a  legitimate  ground  of  opposition.  If 
by  his  neglect  he  has  failed  to  realize  funds  which  he  ought  to  have  in  hand, 
this  fact  also  may  be  urged  by  way  of  opposition. 

In  the  case  at  bar,  it  is  not  pretended  that  the  administrator  actually  re- 
ceived the  price  for  which  the  plantation  sold,  and  unless  it  can  be  shown  that 
at  the  time  of  the  sale  there  existed  a  valid  defence  to  the  action,  which  was 
known  to  the  administrator,  and  of  which  he  neglected  to  avail  himself  it  is 
impossible  for  us  to  imagine  upon  what  legal  or  equitable  grounds  he  can  be 
made  personally  liable  for  the  proceeds  of  the  sale. 

It  does  not  appear  from  the  evidence,  that  the  grounds  of  opposition  now  set 
up  by  the  opposing  creditors,  even  assuming  their  validity,  were  known  to  the 
administrator.  It  has  been  held  in  the  case  of  Boguell  v.  Faille^  1  An.  204, 
that  a  creditor  having  a  special  mortgage  importing  a  confession  of  judgment, 
may  obtain  an  order  from  a  court  of  ordinary  jurisdiction,  for  the  seizure  and 
sale  of  the  hypothecated  property,  though  the  mortgagor  afterwards  died  and 
his  succession  had  been  accepted  by  the  heirs  with  benefit  of  inventory. 

The  effect  of  such  a  proceeding  is  necessarily  to  divest  the  administrator  of 
his  possession,  and  place  it  in  the  hands  of  the  Sheriff.  We  concur  with  the 
District  Judge,  that  there  is  nothing  disclosed  by  the  evidence  which  brings 
home  to  the  administrator  a  neglect  of  duty,  or  which  made  it  incumbent  upon 
him  to  encumber  the  succession  with  costs,  to  be  incurred  in  a  fruitless  litiga- 
tion. We  do  not  think  that  the  portion  of  ffiirs  claim,  which  was  paid  by 
Williams,  Philips  <&  Co.,  was  extinguished  by  such  payment,  as  it  was  made 
under  an  existing  contract  of  subrogation. 

Lastly,  it  is  urged  that  the  notes  and  mortgage  having  been  merged  in  a 
judgment,  they  became  extinguished  by  novation,  though  it  is  admitted  that 
the  judgment  itself  decrees  that  the  mortgage  shall  remain  in  force  to  secure 
the  payment  of  the  judgment  If  this  doctrine  were  correct,  the  highest  pos- 
sible recognition  of  a  right  would  virtually  extinguish  it 
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We  shall  not  attempt  any  further  analysis  of  the  complicated  issues  pre-    Stoohbmot  ov 
sented  in  the  pleadings  and  pressed  upon  us  in  the  arguments  of  counsel.     We  °*^' 

refer  to  the  opinion  of  the  District  Judge,   as  containing  a  careful  and  lucid 
statement  of  the  facts,  and  a  sound  exposition  of  the  law. 

It  is  ordered,  that  the  judgment  he  affirmed,  and  that  the  transcript  of  ap- 
peal, together  with  this  decree,  be  forwarded  to  Monroe,  to  be  there  proceeded 
in  according  to  law. 


I  12    508i 
I  47  1913' 
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State  v.  Slave  King. 
\ 

The  accused^  a  Blave,  was  prosecuted  under  the  6th  Section  of  the  Act  of  1S48,  and  convtcied  of 
•tabbing,  with  intent  to  kill  one  Smith,  a  white  man.  The  Act  under  which  he  was  Indicted,  was  re-en- 
acted in  1855.  (  See  Act,  p.  60,  Sec.  4.)  The  same  Statute  was  re-enacted  verbatim^  bj  the  Act 
of  19th  March,  1857.  By  Section  43,  of  the  latter  Act,  it  was  declared  "  That  all  laws,  or  parts  of 
laws,  conflicting  with  the  provisions  of  this  Act,  and  all  laws  on  the  same  sulyect  matter,  except 
what  is  contained  In  the  Civil  Code,  or  Code  of  Practice,  be  repealed,  and  that  this  Act  shall  tak« 
effect^from  its  passage.*^  (Acts  of  1857,  p.  284,  Sec.  18.  )  The  crime  charged,  was  alleged  to  have 
been  committed  anterior  to  the  passage  of  the  Act  of  1857.  ffeld^  That  the  Statute,  under  which 
the  Slave  was  prosecuted,  was  repealed  by  the  Statute  of  1857,  and  that  the  rule  of  law  is,  that 
when  a  law  is  repealed,  before  the  final  action  of  the  appellant's  court,  the  prosecution  must  be  dis- 
missed. 

In  construing  penal  Statutes,  courts  cannot  take  into  view  the  motives  of  the  law-giver,  further  than 
tliey  are  expressed  in  the  Statute. 

Where  a  Statute  re-enacts  a  law,  and  repeals  all  other  laws  upon  the  same  subject  matter,  theformer 
laws  will  be  considered  as  suspended.  The  promulgation  of  the  re-enacted  law,  and  the  repealing 
provision  at  the  same  time,  will  not  have  the  effect  to  continue  tlie  old  law  in  force,  until  the  new 
law  goes  into  operation. 

APPEAL  from  a  Justice^s  Court  of  the  Parish  of  Morehouse. 
F.  P.  Stttbbs,  District  Attorney,  for  the  State,     C.  IT.  Morrison^  for 
defendant 

Cole,  J.  The  slave,  King^  having  been  found  guilty  of  stabbing  one  FUias  K 
Smithy  a  white  man,  with  intent  to  kill,  was  sentenced  to  be  hung,  and  has 
appealed. 

The  judgment  must  be  reversed,  for  the  following  reasons : 

This  prosecution  is  under  the  Cth  i?ection  of  the  Act  of  1843,  p.  92,  reenac- 
ted  in  1855,  R  S,  p.  50,  Sec.  4 

The  same  Statute  is  reenacted  verhatim^  by  the  Act  of  19th  of  March  1857, 
and  Section  43,  of  this  last  Act,  declares,  "  That  all  laws  or  parts  of  laws,  con- 
flicting with  the  provisions  of  this  Act,  and  all  laws  on  the  same  subject-matter, 
except  what  is  contained  in  the  Civil  Code,  or  Code  of  Practice,  be  repealed, 
and  that  this  Act  shall  take  effect  from  and  after  its  passage."  Vide  Acts  of 
1857,  p.  234,  Sec.  43. 

The  alleged  illegal  act  of  this  slave,  was  committed  anterior  to  the  passage  of 
the  said  Act  of  1857,  and  by  the  repealing  clause  therein,  all  Statutes,  relative 
to  the  crimes  of  slaves,  were  repealed. 

Appellant  has  then  been  prosecuted  and  found  guilty  under  a  Statute,  which 
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Stiw        has  ceased  to  exist,  and  the  general  rule  of  law  is,  that  when  a  law  is  repealed, 
KiHo.         before  the  final  action  of  the  appellate  court,  the  prosecution  must  be  dismissed. 

In  12  L.  547,  State  of  Louisiana  v.  Johnson^  et  al,  Martin^  J.,  says  :  "It 
is  true  that  when  an  act  creating  an  offence  is  repealed,  even  after  judgment  in 
the  inferior  court,  the  judgment  must  be  reversed,  if  it  has  not  been  affirmed 
before  the  repeal  The  reason  of  this  is,  that  a  Legislative  pardon  is  presumed 
to  have  been  intended.     It  is  otherwise  when  the  remedy  only,  is  changed." 

The  Legislature  has  given  its  sanction  to  this  judicial  interpretation,  by  Sec. 
127,  of  the  Act  relative  to  crimes  and  offences,  p.  134,  R.  S.  "'  This  Act  shall 
not  operate  as  a  discontinuance  of  any  prosecution  already  commenced,  nor  as 
a  bar  to  prot^ccutious  for  offences  committed  against  any  law  in  existence,  at 
the  passage  of  this  Act." 

This  section  would  not  have  been  enacted,  if  the  Legislature  had  not  believed 
that  it  was  necessary,  in  order  to  give  authority  to  courts  to  act  on  prosecutions 
commenced  under  the  Statutes,  tlwt  were  repealed  by  this  Act 

Besides,  as  the  offence  is  charged  to  have  been  committed  anterior  to  the  Act 
of  19th  of  March,  1857,  its  prosecution  is  now  barred  by  the  prohibitions  rela- 
tive to  ex  jfost  facto  laws,  in  the  Constitution  of  Louisiana,  Art  105,  and  in 
that  of  the  Constitution  of  the  United  States,  Sec.  9. 

The  Civil  Code,  Art  8,  declares,    "A  law  can  prescribe  only  for  the  future." 

It  is  a  well  recognised  doctrine,  that  laws  regulating  the  form  of  judicial  pro- 
ceedings, relate  to  the  remedy,  and  where,  before  a  final  decision,  a  new  law 
changes  the  form,  it  must  take  effect  at  once,  unless  it  expressly  declares,  that 
the  preexisting  form  shall  continue  to  be  followed  in  cases  theu  pending. 
Scott  V.  Bnke,  3  A.,  253-693. 

A  fortiori^  if  the  law  is  repealed,  prosecutions  under  it  must  at  once  cease. 
Vide  State  v.  Joliiuon,  12  L.  547;  Arnaiid  v.  Executors^  3  L.  337;  Bouviers 
Law  Dictionary  verho  Repeal,  and  the  cases  there  cited ;  Curtis^  Digest  of  De- 
cisions in  the  Courts  of  Common  Law  and  Admiralty,  3  vol.,  p.  77. 

It  is  urged  by  the  District  Attorney,  that  the  reenactment  verbatim  of  the 
former  law,  cannot  be  construed  into  a  repeal,  and  that  the  repealing  clause 
was  only  intended  to  repeal  all  laws  inconsistent  with  this,  and  to  revive  and 
simplify  the  Statutes  then  in  force  on  the  subject 

Nothing  would  bB  more  dangerous  to  the  liberties  of  the  people,  than  that 
courts  should  consider  as  the  law,  not  Statutes  in  actual  existence,  but  the  mo- 
tives of  the  Legislature. 

If  such  was  the  rule,  there  would  tlion  be  no  certainty  in  the  administration 
of  justice:  different  courts  would  vary  as  to  tlie  motives  of  the  sovereign  pow- 
er ;  in  one  part  of  the  State,  particular  actions  would  l)o  viewed  and  punished 
as  crimes,  and  in  other  paits,  they  would  be  justified. 

Judicial  tribunals  derive  their  power  of  condemnation  from  the  Legislature, 
and  have  no  more  right  to  condcum  without  authorization  of  law,  than  any  pri- 
vate individual. 

Personal  rights  would  never  be  secure,  if  courts  were  guided  by  a  desire  to 
punish  and  prevent  crimes,  without  reg  rd  to  the  law  and  the  legal  power. 

It  is  also  argued  by  the  District  Attorney,  that  the  reenactment  i\nd  repeal, 
were  in  the  same  Statute,  and  when  the  Statute  embracing  them  was  approved 
by  the  Governor^  and  duly  promulgated,  they  then  became  the  law  at  the  same 
moment,  and  there  was  no  space  of  time,  which  elapsed  between  the  enact- 
ment of  the  new  and  the  repeal  of  the  old  law. 
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This  may  be  true,  but  the  repeal  caused  the  old  law  to  cease  its  existence :         fi'A™ 
the  old  law  had  a  being  up  to  the  moment  of  its  repeal  by  the  new  Statute ;  Kiho. 

after  this,  it  was  blotted  from  the  statute  book,  and  was  without  life  or  effect^ 
how  then  can  a  prosecution  which  was  commenced  under  the  old  law,  before 
its  repeal,  be  now  conducted  under  it,  when  it  is  without  vitality ;  how  can 
this  court  punish  by  virtue  of  a  dead  Statute  V 

The  reenactment  of  a  Statute  communicates  life  and  vitality  'to  it  from  the 
time  the  reenactment  goes  into  effect,  and  the  repeal  of  a  Statute  takes  away 
all  its  life,  vitality  and  effect,  from  the  passage  and  promulgation  of  the  Act  in 
which  it  is  contained. 

If  this  new  Statute  merely  provided  a  change  of  the  mode  of  procedure  in 
the  trial  of  slaves,  and  had  not  provided  that  prosecutions  already  commenced 
under  the  old  mode,  should  be  carried  on  to  their  end,  then  the  new  law  would 
only  C'luse  the  prosecutions  begun  under  the  ancient  mode  to  cease,  and 
prosecutions  could  be  again  instituted  under  the  new  mode,  unless  barred  by 
prescription  or  some  legal  cause. 

But  in  the  case  at  bar,  the  law  itself  has  been  repealed,  which  denounces  as 
a  crime,  the  alleged  act  of  appellant 

We  regret  to  be  obliged  to  set  the  prisoner  at  liberty,  but  it  is  fiir  wiser  and 
safer  for  society,  and  the  rights  of  the  citizen  to  allow  him  to  be  liberated,  than 
to  violate  a  great  principle  in  the  interpretation  of  Statutes,  which  has  had  the 
sanction  of  the  most  learned  and  enlightened  members  of  the  judiciary. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury, 
and  the  judgment  of  the  lower  court,  be  avoided  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed,  tliat  the  prosecution  be  dismissed,  and  the  pris- 
oner and  appellant  be  discharged. 

Spofford,  J.,  Concurring.  I  concur  in  the  conclusion  that  the  repeal  of  a 
penal  Statute,  pending  a  prosecution  under  it,  without  a  saving  clause,  puts  an 
end  to  the  prosecution,  although  the  penal  Statute  may  vnojiaiu  with  the  re- 
peal, be  substantially  reenacted.  Such  is  the  current  of  English  and  American 
authority,  by  which,  in  criminal  matters,  we  must  be  guided. 

The  reasoning  in  the  case  of  Hobnes  v.  Wiltz^  11  Ann.,  was  predicated  upon 
a  civil  case  where  doubt  hung  over  the  true  construction  and  meaning  of  a 
LegisUitive  Act;  and  to  ascertain  that  meaning,  we  held  ourselves  at  liberty  to 
look  at  the  history  of  the  legislation  upon  its  subject-matter,  the  mischief  which 
was  sought  to  be  remedic(|,  and  the  mode  of  remedy  which  the  Legislature  had 
avowedly  adopted.  The  *' Revised  Statutes"  were  finished  and  published  be- 
fore the  Act  of  March  lUth,  1857,  was  passed.  This  Act  stands  alone  to  be  in- 
terpreted by  its  own  language.  It  is  a  criminal  Statute,  and  must  be  construed 
strictly.  It  declares  (Sec.  2,  p.  229,  )  *'  That  any  slave  who  shall,  with  a 
dangerous  weapon,  and  with  intent  to  kill,  cut,  or  otherwise  wound  any  person, 
or  who  shall  attempt  maliciously  to  kill  by  drowning  or  strangling,  on  convic- 
tion thereof;  shall  suffer  death." 

"  Sec.  4.  That  if  a  slave  shall  shoot  at,  or  stab  any  person  with  intent  to  kill, 
such  slave,  on  conviction  of  either  of  such  offences,  shall  suffer  death." 

The  same  Act  (Sec.  43,  p.  234,)  declares  "That  all  laws  conflicting  with  the 
provisions  of  this  Act,  and  all  laica  on  the  same  siihjert-matfer  *****  be 
repealed." 

It  is  charged  that  the  slave,  A7/j^,  on  the  13th  of  August,  1854,  with  a  dan- 
gerous weapon,  called  a  butcher-knife,  did  cut»  stab  and  wound,  one  Ulias  F. 
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BiiTB.  Smith,  with  intent  to  kill.  The  laws  upon  this  subject,  in  force  at  the  time  of  the 
Kno.  alleged  offence,  and  which  alone  he  could  be  charged  with  having  violated,  were 
the  Acts  of  1816  and  1843.  "If  any  slave  shall  shoot  at,  or  stab  any  person, 
with  an  intent  to  kill  him  or  her,  sucli  slave,  on  conviction  of  either  of  said  of- 
fences, shall  suffer  death  :  provided,  always,  that  the  presumption  as  to  the  in- 
tent, shall  be  against  such  slave,  unless  he  prove  the  contrary."  '*^Any  slave, 
who  shall,  with  a  dangerous  weapon,  and  with  intent  to  kill,  cut  or  otherwise 
wound  any  person,  or  who  shall  attempt,  maliciously,  to  kill  by  drowning  or 
strangling,  on  due  conviction  thereof,  shall  suffer  death."  Pierce,  Taylor  .and 
Ring's  Digest,  543.  These  laws  are  upon  the  same  suljject-matter,  as  the  Sec- 
tions two  and  four,  of  the  Act  of  1857,  and  being  repealed  without  any  saving 
clause,  the  prisoner  accused  under  them,  must  be  discharged  without  delay. 


State  r.  McKeown. 

It  ifl  Dot  a  safficient  reason  to  dismiss  an  appeal,  "  that  the  appeal  was  asked  and  granted,  and  the 
appeal  bond  given  and  approved  before  the  Judgment  was  signed,  and  at  a  time  when  there  was 
no  legal  Judgment  thereon,"  for  it  is  osual  in  the  country  to  apply  for  an  appeal  before  the 
Judgment  is  signed.    The  appeal  is  considered  as  talcen  nunc  pro  tufic. 

The  insertion  of  the  name  of  the  former  instead  of  the  present  executive,  as  the  obligee  of  a  bail 
bond,  will  be  regarded  as  a  mistalce,  and  will  not  vitiate  the  bond. 

Where  the  Sheriff  takes  an  illegal  baii  bond,  he  may  abandon  it  and  take  another  bond. 

It  cannot  be  otyected  to  the  validity  of  an  appearance  bond,  that  it  was  taken  without  authority,  where 
it  appears  that  the  Sheriff  accepted  the  bond,  and  that  he  was  authorised  to  take  and  approve  it 
by  the  court. 

APPEAL  from  the  District  Court  of  Bossier,  Drew,  J. 
J.  D,  WatUns,  District  Attorney,  for  the  State.     B.  L.  ffwlge,  for  de- 
fendant 

Cole,  J.  This  appeal  is  taken  b}'^  McKeown,  as  principal,  and  Vance  <6 
Spylcer,  as  his  securities,  from  a  judgment  against  them  in  Holido^  for  five 
thousand  dollars,  the  amount  of  a  bail  bond  given  by  said  principal  for  his  ap- 
pearance to  stand  his  trial  on  an  indictment  for  manslaughter,  before  the  Dis- 
trict Court  in  the  parish  of  Bossier. 

The  District  Attorney  has  moved  to  dismiss  the  appeal  on  the  ground,  **  that 
the  appeal  was  asked  and  granted,  and  the  appeal  bond  given  and  approved 
before  the  judgment  was  signed,  and  at  a  time  there  was  no  legal  judgment 
thereon." 

We  are  of  opinion,  that  this  motion  ought  not  to  prevail.  It  is  usual  in  the 
country  to  apply  for  an  appeal  before  the  judgment  is  signed.  The  appeal  is 
considered  as  being  taken  nunc  pro  tune. 

The  first  ground  on  which  appellants  rely  for  a  reversal  of  the  judgment,  is 
the  refusal  of  the  lower  court  to  permit  them  to  prove  the  allegations  of  their 
answer,  filed  on  the  4th  of  March,  1857,  for  the  reason,  that  the  matter  therein 
contained  had  been  previously  adjudicated  by  the  court  between  the  parties  in 
the  motion  of  defendant  filed  on  the  3d  of  December,  1856. 

The  lower  court  appears  to  have  considered  the  motion  of  December  3d,  as 
an  answer.    It  is  in  these  words : 
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"  And  now  comes  the  defendant  by  his  attorney,  and  moves  the  court  to  set         Statb 
aside  the  bond  in  this  case,  because  the  instrument  purporting  to  be  the  bond      MoKbowh. 
of  defendant  on  file  in  this  case,  dated  5th  September,  1856,  is  made  payable 
to  Patil  0.  Heberty  and  not  the  proper  authority  representing  the  State  of 
Louisiana." 

"Wherefore  he  prays,  that  said  bond  be  set  aside  and  cancelled,  and  for 
general  relief"  &c. 

The  following  order  of  court  appears  on  the  minutes  of  the  court: 

"  Motion  to  set  aside  bond,  tried  and  overruled,  and  bond  sustained." 

The  lower  court  was  of  opinion,  that  the  objections  to  the  bond  in  the  second, 
or  amended  answer,  had  been  substantially  considered  on  the  first  motion ; 
and  refused  to  enter  again  into  a  consideration  of  its  invalidity.  An  examina- 
tion of  the  reasons  alleged  in  the  second  answer,  induces  the  belief  that  the 
Judge  a  ^u<>  did  not  err;  besides,  it  is  probable,  that  the  additional  reasons 
urged,  had  been  verbally  passed  on  the  trial  of  the  first  motion.  But,  even 
supposing  that  the  second  motion  ought  to  have  been  examined  by  the  lower 
court,  we  can  find  nothing  therein,  which  would  justify  a  reversal  of  the  judg- 
ment 

The  first  objection  in  the  second  motion  to  the  bond  is : 

"  Because  the  instrument  purporting  to  be  the  bond,  is  not  made  payable 
to  any  person,  who  at  the  time  was  acting  as  Governor  of  the  State  of  Louisi- 
ana, nor  is  it  payable  to  the  Governor  of  the  State  of  Louisiana,  but  simply  to 
an  individual." 

The  insertion  of  ''Paul  0.  IleherV'  instead  of  "  i?.  C,  Wickliffe,''  is  a  mere 
clerical  error  of  the  Sheriff,  who  used  probably  a  blank  bond  printed  while 
Hebert  was  Governor,  and  omitted  to  change  the  name. 

The  bond  clearly  shows  that  it  is  payable  to  the  Governor  of  the  State  of 
Louisiana ;  a  mere  mistake  in  the  name  of  the  acting  executive  cannot  vitiate 
it. 

The  second  objection  is : 

"  Because  the  dcjfendant,  Charles  S.  AfcKeown,  was  already  under  arrest  for 
the  same  offence  charged,  and  the  Sheriff  had  no  right  to  make  a  second  ar- 
rest, or  take  a  second  bond." 

Appellant  does  not  aver  whether  the  bond  sued  on  is  the  first  or  second  one. 
But  supposing  the  Sheriff  had  taken  a  bond  which  was  illegal,  he  had  the 
right  to  abandon  the  first  and  to  execute  a  second  one ;  because  his  duty  was 
to  accept  none  but  a  legal  bond,  and  the  first  being  void  from  its  illegality, 
must  be  considered  as  not  having  been  taken. 

The  third  objection  is : 

"  That  the  said  instrument  is  generally  defective  and  invalid  in  law,  being 
taken  without  authority,  and  being  made  payable  to  improper  parties." 

The  last  clause  of  this  point  is  embodied  in  the  first  objection.  The  answer 
to  the  first  part  is  found  in  the  following  order  of  court  granted  after  the  pre- 
sentation of  the  indictment : 

"  Whereupon,  it  is  ordered  by  the  court,  that  process  issue  thereon  imme- 
diately, and  that  the  appearance  bond  of  the  defendant  be  fixed  at  the  sum  of 
$5,000,  and  that  the  Sheriff  of  the  parish  of  Bossier,  or  any  of  his  deputies, 
be  authorized  to  take  and  approve  the  bail  bond  of  the  defendant  in  this 
cause." 

The  Sheriff  of  Bossier  afterwards  arrested  McKeown^  and  he  accepted  the 
bond  now  sued  on. 
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Stitb  The  bond  was  then  taken  by  the  Sheriff,  who  was  authorized  by  the  court 

McKsowv.      to  receive  it,  and  the  third  objection  is  without  force. 

The  hist  point  is : 

"  Defendants  deny  generally  any  indebtedness  to  the  State  of  Louisiana." 

This  is  too  general  in  its  character,  and  besides  is  contradicted  by  the 
premises. 

The  District  Judge  considered  that  nothing  was  averred  in  the  second  an- 
swer, which  had  not  been  substantially  disposed  of  in  the  first,  and  we  think 
he  did  not  err. 

Even,  then,  if  defendants  ought  to  have  been  heard  on  their  second  motion 
in  the  lower  court,  as  we  consider  there  is  nothing  therein  which  could  cause 
a  reversal  of  the  judgment,  it  would  be  unnecessary  to  remand  the  cause. 

It  is  also  objected,  that  the  lower  court  erred  in  giving  judgment  for  the 
State,  because  there  was  no  evidence  oifered  to  justify  the  judgment 

The  evidence  in  the  record  conjoined  with  the  bill  of  exceptions  and  answer 
of  defendant  were  sufficient  to  justify  the  judgment  on  the  bond.  The  judicial 
averments  of  defendants,  showed  that  the  bond  had  been  executed ;  and  it  is 
evident  from  the  judgment  and  other  parts  of  the  records,  that  the  bond  was  in 
evidence  and  before  the  court  when  the  judgment  was  rendered. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgement  of  the 
lower  court  be  affirmed,  with  costs. 


Editha  W.  Clark,  r.  A.  T.  Norwood. 

I  It    59di  Where   a  wife  in  community  takes  the  title  to  immoveable  property  in  her  own  name,  she  roust 

|_51__^i  clearly  show  that  It  was  paid  for  with  her  separate  funds  to  rescue  It  from  the  commuDity. 

APPEAL  from  the  District  Court  of  Ouachita,  liicltardson^  J. 
/.  D,  &  J.  McEncry^  for  plaintiff  and  appellant     C.   H.  Morrmoti  and 
Baker  &  Harris^  for  defendant 

Spofford,  J.  The  plaintiff  seeks  to  enjoin  the  sale  of  certain  slaves  seized 
by  order  of  the  judgment  creditors  of  the  husband.  She  asserts  that  the 
slaves  are  her  paraphernal  property,  not  subject  to  seizure  for  her  husband's 
debts. 

The  slaves  were  purchased  in  the  name  of  the  wife  pending  the  existence  of 
a  partnership  of  acquests  and  gain  between  her  and  her  husband.  Indeed  she 
does  not  appear  to  have  had  the  control  and  administration  of  a  separate  estate, 
as  she  petitioned  for  a  divorce  and  dissolution  of  the  community  about  the  time 
the  seizure  in  question  was  made. 

The  community  "  consists  of  the  profits  of  all  the  effects  of  which  the  hus- 
band has  the  administration  and  enjoyment,  either  of  right  or  in  fact,  of  the 
produce  of  the  reciprocal  industry  and  labor  of  both  husband  and  wife,  and  of 
the  estates  which  they  may  acquire  during  the  marriage,  either  by  donations, 
made  jointly  to  them  both,  or  by  purchases,  or  in  any  other  similar  way,  eten 
altliough  the  purchase  he  only  in  tlie  name  of  one  of  the  two,  and  not  of  bothy 
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because  in  that  case  the  period  of  time  when  the  purchase  is  made,  is  alone  at-  Clark 
tended  to,  and  not  the  person  who  made  the  purchase.^''  C.  C.  2371.  There  Norwood. 
being  then  a  legal  presumption  that  the  slaves  now  in  dispute  are  community 
property,  and  as  such,  liable  to  seizure  for  the  husband's  debts,  it  was  incum- 
bent upon  the  plaintiff,  who  asserts  a  separate  right  to  the  property,  to  make 
strict  proof  thereoC  Ford  v.  Fo7'dj  et.  al.,  1  La,,  206 ;  Fisher  v.  Gordy^  2 
Ann.,  762. 

The  case  thus  resolves  itself  into  a  question  concerning  the  suflBciency  of  the 
proof  adduced  by  plaintiff.  We  are  not  prepared  to  say  that  the  District 
Judge  erred  in  considering  that  the  plaintiff  had  failed  to  make  out  her  case 
with  the  certainty  which  the  law  requires.  The  hire  of  her  negroes  is  not 
shown  to  have  constituted  a  paraphernal  fund  ;  her  commissions  as  administra- 
trix fell  into  the  community.  The  mode  in  which  she  paid,  if  indeed  she  has 
paid,  the  McFall  note  to  Clyme's  SnccenHion,  is  not  sufficiently  explained. 
When  a  wife  in  community  takes  the  title  to  immovable  property  in  her  own 
name,  she  must  clearly  show  that  it  was  paid  for  with  her  separate  funds  to 
rescue  it  from  the  community. 

We  do  not  think  this  a  case  in  which  the  amendment  prayed  for  by  the  ap- 
pellee, should  be  allowed. 

Judgment  afSrmed. 


J.  C.  Clement  v.  J.  T.  Wafer  ct.  al. 

A  married  woman  is  responsible  civUiUr  for  her  wrongful  acts,  even  when  done  in  the  presence  of  1^       — 

her  husband.  I  12    JS 

110   724 
PlaiutiflT  objected  to  defendant?  fiUiig  an  amended  answer.    Ihld :  That  he  was  properly  allowed  to  ,jjq  ygg 

do  80.    The  matters  set  up  in  it  having  an  Important  bearing  on  the  merits  of  the  case. 
The  marriage  of  a  minor,  and  domicilled  5n  Louisiana,    contracted  in  another  State,  in  fraud  Of 

our  laws,  does  not  emancipate  the  minor,  and  her  tutor  cannot  be  held  responsible  for  affording 

shelter  and  protection  to  his  ward,  and  even  counselling  her  in  her  difficulties. 
A  person  who,  without  the  consent  of  the  tutor,  pursuades  a  minor  to  elope  with,  and  marry  him,  in 

fraud  of  our  laws,  acquires  no  right  to  administer  her  estate,  and,  perhaps,  no  right  to  her  person 

and  to  her  society,  except,  so  far  as  voluntarily  yielded  to  him. 
Granting  leave  to  defendants  who  have  been  Joined' in  an  action  for  damages,  to  have  separate  tri- 

alSf  rests  In  the  discretion  of  the  Judge  who  tries  the  case. 
Alleged  co-trespassers,  who  have  been  sued  in  another  Parish  for  the  same  cause  of  action,  maybe 

received   to  testify  on  behalf  of  a  defendant  charged  also,  as  a  co-trespasser ;  his  position  may 

posijiibly  affect  his  credibility,  but  not  his  competency. 
This  was  an  action  for  damages.    The  jury  found  for  the  defendant;  although  the  court  did  not  con- 
sider the  defendant  free  from  blame,  yet,  in  affirming  the  vurdict,  much  stress  is  laid  on  the  fact 

that  plaintiff  had  not  only  acted  in  a  manner  grossly  improper,  but  in  palpal  le  violation  of  law. 

APPEAL  from  the  District  Court  of  Claiborne,  Dreir^  J. 
J.  M.  ThomassoTij  for  plaintiff  and  appellant     B.  H.  Jones  and  //.  Gray, 
for  defendants. 

Merrick,  C.  J.  "In  his  petition,  filed  Nov.  1855,  plaintiff  alleges  that,  on 
the  nth  Sept  1855,  he  was  lawfully  married  in  the  State  of  Arkansas,  to  Sarah 
A,  T,    Wafer. 

"  That  soon  after  his  said  marriage,  /.  T.  Wafer,  Jr.,  and  Mary  Owen,  his 
wife,  J.  P.  Owen  and  L.  F.  E.  Rennolds,  all  of  Claiborne ;  and  J.    W.  Sim- 
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Clkmbnt       mons  and  Louisa  Wafer,  his  wife,  Margaret  Wafer,  and  Cicily  Wafer,  wife  of 
WxroL,        J.  W.  DahJtBy  all  of  Bossier  Parish,  entered  into  an  agreement  and  conspiracy 
to  entice,  abduct  and  carry  away  his   (plaintiff's)  wife,  and  to  effect  a  perma- 
nent separation  of  her  from  him,  so  as  to  forever  deprive  him  of  the  pleasure 
and  enjoyment  of  her  society  and  the  value  of  her  services. 

"  That  in  pureuance  of  their  said  conspiracy,  defendants,  Wafer  and  Owen, 
waylaid  the  road  and  intercepted  him  and  his  wife  on  their  return  from  Arkan- 
sas, after  their  marriage,  seized  plaintiff's  horse  by  the  bridle,  threw  him 
(plaintiff)  from  his  buggy  on  the  ground,  and,  after  abusing  him,  compelled 
him  to  go,  against  his  will,  to  the  house  of  W({fer,  &c 

"That  some  eight  days  after,  while  plaintiff  and  his  wife  were  living  together 
in  connubial  affection,  Margaret  Wafer,  one  of  the  conspirators,  at  the  instance 
of,  and  by  agreement  with  the  others,  went  to  plaintiff's  and  represented  that 
Mrs.  Simmons,  one  of  his  (plaintiff's)  wife's  sisters,  was  at  the  house  of  de- 
fendant. Wafer,  sick,  and  wished  to  see  her  (  SaraJi ) ;  and,  not  suspecting 
their  wicked  designs,  plaintiff  assented,  and  his  wife  went  to  Wafers ;  and  that 
soon  as  they  had,  by  their  false  representations  and  artifices,  got  his  wife  away 
from  him,  they  falslcy  and  maliciously  misrepresented  his  character  and  pros- 
pects to  her,  and  pei'suadcd  and  enticed  her  to  leave  him. 

"  That  they  afterwards  took  her  off  to  Red  River  and  kept  her  so  confined 
and  guarded,  that  plaintiff  could  not  have  an  interview  with  her ;  that  he  took 
some  of  his  friends,  and  went  to  the  house  of  Dahhs  where  she  was  kept,  in 
order,  if  practicable,  to  have  an  interview  w^ith  her,  and  get  her  away  from  un- 
der the  pernicious  and  wicked  influences  of  her  abductoi-s ;  that  this  visit  re- 
sulted in  an  agreement  between  them  all,  that  Sarah  was  to  go  in  company 
wnth  friends  to  the  residence  of  her  uncle,  Rev.  J.  T.  Wafer,  Sr.,  in  Claiborne 
Parish,  and  there  remain  a  few  days,  and  under  his  advice  determine  her  future 
course — whether  or  not  she  would  live  with  plaintiff;  at  the  end  of  which  time 
she  was  to  go  either  with  plaintiff  or  her  relations,  as  she  might  choose. 

"  That,  as  agreed  upon,  they  came  to  the  house  of  her  uncle,  where  they 
were  followed  by  defendants  and  others,  whose  purpose  was  to  take  Sarah  off 
again,  but  failing  in  this,  defendant,  J.  T.  Wafer,  made  affidavit,  procured  a 
warrant,  and  had  plaintiff  and  his  friends  arrested  for  kidnapping  plaintiff's 
wife ;  and  on  the  next  day  he  made  another  affidavit,  and  had  a  ^Tit  of  habeas 
corpus  issued  by  the  Hon.  JL  A,  Drew,  Judge  l7th  District,  commanding 
plaintiff  to  bring  before  said  Judge,  instant  or,  the  body  of  his  wife,  &c.:  and 
before  plaintiff  could  do  so,  at  the  instance  of  said  Wafer,  he  was  arrested 
for  a  contempt  of  the  authority  of  said  Judge. 

"  That  all  of  said  affidavits  w^ere  false,  and  the  said  proceedings  wholly  un- 
founded, malicious  and  vexatious,  and  instituted  without  any  probable  cause. 
That  by  reason  of  the  said  slanderous  and  false  accusations  and  representations, 
the  assault  and  battery,  false  imprisonment,  abduction,  &c.,  of  his  wife  from 
him,  and,  of  the  said  malicious,  vexatious  and  unfounded  prosecutions,  plain- 
tiff had  sustained  damages  to  the  amount  of  $50,000  00,  and  prayed  judgment 
against  those  residing  in  Claiborne  Parish,  in  solido,  for  $30,000." 

To  this  petition,  defendant  excepted, 

1st  Because  different  and  distinct  defendants  are  joined  for  distinct  causes  of 
action. 

2d.  Because  defendants  have  no  joint  interest  in  defence  of  this  suit 
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3d.  Because  Mary  Owen  is  a  married  woman,  not  alleged  to  be  separate  in       OuniiMT 
property,  or  person,  and  cannot  be  made  liable  for  damages ;  that  the  acts        ^ipn. 
charged,  are  charged  to  have  been  done  in  the  presence,  and  by  concurrence  of 
her  husband,  and  she  is  not  liable,  &c.;  and 

4th.  Because  she  is  not  sued  on  account  of  any  separate  right  or  interest. 

The  exceptions  being  overruled,  the  defendants  answered  separately  by  way 
of  a  general  denial,  and  prayed  for  separate  trials.  Subsequently,  the  defend^ 
ant,  Jaines  T.  Wafer^  obtained  leave  to  amend  his  answer.  He  alleged  that, 
at  the  time  of  the  pretended  marriage,  he  was  the  tutor  of  the  said  Sarah  A, 
T.  Wa/ery  an  orphan  minor,  under  the  age  of  sixteen  years,  the  sister  of  re- 
spondent, who  was  under  his  personal  care  and  protection,  and  residing  with 
him  at  his  house ;  that,  by  false  representations  and  devices,  said  plaintiff  clan- 
destinely procured  the  said  Sarah  A.  T.  Wafer,  the  ward  of  defendant,  to  ac- 
company him  to  the  State  of  Arkansas,  against  the  consent  and  without  the 
knowledge  of  respondent,  where,  in  fraud  and  evasion  of  the  laws  of  Louisiana, 
the  plaintiff  endeavored  to  contract  marriage  with  said  Sarah  A.  T.,  and  im- 
mediately returned  to  Louisiana ;  that  said  Sarah  was  induced  to  live  with 
him  a  short  time  under  the  impression  that  the  attempted  marriage  was  valid, 
when,  in  fact,  it  was  not  so ;  that  plaintiff  was  aided  in  the  perpretration  of 
his  fradulcnt  designs  by  other  persons,  between  whom  and  plaintiff,  a  conspi* 
racy  to  bring  about  said  pretended  marriage,  was  engaged  in  and  carried  out 
The  defendant,  J.  T.  Wafer,  prayed  that  if  said  pretended  marriage  should  be 
established,  that  the  same  be  decreed  to  be  null  and  void  ah  initio.  This  an- 
swer was  severally  adopted  by  each  defendant. 

A  separate  trial  was  allowed  J.  T.  Wafer, 

The  suit  seems  to  have  been  most  obstinately  contested  on  both  sides  in  the 
court  below,  and,  after  occupying  its  attention  for  about  three  weeks,  it  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defendant,  from  which  the  plaintiff 
appeals. 

Four  hundred  and  fifty-eight  pages  of  record,  and  twenty-two  bills  of  ex- 
ceptions, testify  to  the  industry  and  zeal  of  the  parties  and  their  counsel. 

The  scenes  of  violence  which  have  been  detailed  by  witnesses,  seem  rather  to 
belong  to  a  remote  border  settlement,  than  to  the  law  abiding  community,  with 
its  magistrates,  courts  and  eminent  bar,  in  the  midst  of  which  they  occurred. 
A  jury  of  the  vicinage,  acquainted  with  localities  and  witnesses,  has  found  for 
the  defendant,  and  the  plaintiff,  exercising  a  constitutional  right,  demands  that 
we  shall  revise  the  proceedings  of  the  lower  court,  the  evidence  and  the  finding 
of  the  jury,  and  pronounce  upon  the  legality  of  the  same. 

The  first  question  which  naturally  arises  in  the  case  is  presented  by  the  de- 
fendants' exception.  We  think  all  the  charges  of  abduction,,  and  of  enticing 
away  plaintiff's  wife,  the  alleged  malicious  misrepresentations,  the  false  im- 
prisonment, slander  and  assault  and  battery,  arc  substantially  laid  in  plaintiff's 
petition,  as  done  in  pursuance  and  in  consequence  of  a  conspiracy  among  all  of 
the  defendants.  The  petition  is  not,  therefore,  obnoxious  to  the  charge  that 
distinct  causes  of  action  against  different  persons  are  joined  in  it  A  married 
woman  is  responsible  civiliter  under  our  law  for  her  wrongful  acts,  even  when 
done  in  the  presence  of  her  husband.  Brown,  tutor,  v.  Crocket,  8  Ana  34. 
The  exceptions  were  properly  overruled. 

"We  discover  no  error  in  the  allowance  of  defendants'  amended  answer.  It 
did  not  authorize  the  defendant  to  demand  a  dissolution  of  the  marriage  it  is 

76 


602  SUPREME  COURT  OF  LOUISIANA, 

Cuaaan  true,  but  matters  were  set  up  in  it  having  an  important  bearing  upon  the  merits 
Waf flu  of  the  case,  if  they  were  not  a  complete  justification  to  a  portion  of  plaintiflf 's 
action.  As  a  marriage  of  a  minor  domicillcd  in  Louisiana^  contracted  in 
another  State,  in  fraud  of  our  laws,  does  not  emancipate  such  minor,  ( 4  Ann., 
375 ;  BaMn  v.  Lablanc,  12  Ann.)  the  tutor  of  such  minor  cannot  be  rendered 
responsible  for  affording  shelter  and  protection  to  his  ward,  and  even  counsel- 
ing her  in  her  difficulties.  The  person  who,  without  the  consent  of  the  tutor^ 
pei*suadcs  a  minor  to  elope  with  him  and  marry  him  in  fraud  of  our  laws,  ac- 
quires no  right  to  administer  her  estate,  and  perhaps,  no  right  over  her  person 
and  to  her  society,  except  so  far  as  voluntarily  yielddQ  him.  The  amended  an- 
swer was,  therefore,  properly  received 

The  Judge  did  not  err  in  awarding  a  separate  trial  to  the  defendant,  Jama 
7!  Wafer. 

The  Judge,  in  the  exercise  of  a  reasonable  discretion,  has  the  power  to  di- 
rect a  separate  trial  as  to  one  or  more  of  the  defendants.  In  this  case,  the  Judge 
may  have  suspected,  perhaps,  that  some  of  the  defendants  were  merely  made 
parties  in  order  to  exclude  their  testimony,  and  that  the  purposes  of  justice 
would  be  best  attained  by  ordering,  first,  a  trial  of  the  defendant,  who  was 
mainly  charged  with  an  agency  in  all  the  transactions.  9  Martin's  Rep.,  397  \. 
6N.  S.,  264;  17  L.  R.,  419. 

The  court  did  not  err  in  allowing  the  testimony  of  the  alleged  co-trespassers 
who  had  been  sued  for  the  same  causes  of  action  in  another  Parish,  to  be  given 
in  evidence  in  favor  of  the  defendants.  The  plaintiff  by  his  mere  allegations 
in  another  suit,  cannot  discredit  a  witness  or  render  him  incompetent  Such 
charge  may  possibly  go  to  his  credibility,  under  some  circumstances,  but  not 
to  his  competency. 

On  the  merits  of  the  case,  we  observe  that  the  plaintiff  does  not  come  before- 
this  court  in  the  attitude  of  a  suitor  with  clean  hands.  The  evidence  shows 
that  the  plaintiff  is  a  man  of  mature  judgment,  being  thirty-five  or  forty  years 
of  age ;  that  he  cannot  be  presumed  ignorant,  for  he  belongs  to  one  of  the 
learned  professions ;  yet,  regardless  of  his  position  and  the  duty  he  owed  the 
the  laws  of  his  adopted  State,  he  induced  an  orphen  school  girl,  hardly  grown 
to  womanhood,  elandestinely  to  leave  the  house  of  her  tutor  and  accompany 
him  to  a  neighboring  State,  and  there,  in  a  public  highway,  caused  himself  to 
be  married  to  her  by  a  clergyman  who,  like  himself,  was  a  resident  of  Louisi- 
ana, to  the  violation  of  whose  laws,  he  also  had  lent  his  holy  office. 

Again  we  find  him  with  a  band  of  sixteen  or  seventeen  armed  men  invading 
the  house  of  a  brother-in-law  of  his  bride,  to  which  she  had  gone,  and  there, 
by  violence,  compelling  a  consent  that  she  should  accompany  him  a  long  dis- 
tance to  another  relative ;  we  find  him  driving  away  her  sisters  and  relatives, 
guarding  her  on  the  way  with  sentinels  armed  with  loaded  guns,  and  finally,, 
in  order  to  evade  the  process  of  our  courts,  sending  her,  in  the  night-time  with 
an  armed  guard,  to  Arkansas,  where  she  appears  also  to  have  been  detained 
several  days  before  she  was  finally  permitted  to  return  to  her  fi-iends. 

The  jury  might  well  suppose  that  if  the  wife  would  not  become  reconciled  to 
him  when  she  was  entirely  among  his  friends,  ( and  in  whose  company  she 
resolutely  persisted  in  refusing  to  live  with  the  plaintiff,)  that  it  was  not  probar 
ble  that  she  was  acting  under  an  improper  influence  of  the  defendant  who  had 
constantly  said  that  she  might  live  with  the  plaintiff  if  she  wished. 

The  conduct  of  the  defendant  cannot^  in  all  respects,  be  commended,  but  it 
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must  be  observed  that  he  was  the  natural  protector  of  the  young  lady  who  had       OLmraT 
not  become  emancipated  by  her  marriage,  and  whose  property,  at  least,  was  to        Wafm. 
remain  under  his  charge  as  her  tutor  until  her  majority.     The  jury  do  not 
seem  to  have  credited  the  proof  tending  to  establish  the  alleged  assault  and 
battery  near  Terryville,  on  the  plaintiff  ^s  return  from  Arkansas,  from  his  fugi- 
tive marriage. 

We  think  the  court  erred  in  excluding  a  part  of  Sandefor^B  answers  to  the 
9th,  10th,  14th,  15th  and  17th  interrogatories,  but  under  the  view  we  take  of 
the  case,  we  do  not  think  it  would  materially  aid  the  plaintiff's  case  were  a 
new  trial  to  be  granted.  Moreover,  the  testimony  of  Sandefor,  has  been  at- 
tacked as  unworthy  of  credit.  It  is  unsustained  by  counter  evidence,  and  it 
would  be  trifling  with  justice  to  remand  the  case  upon  his  testimony  upon  a 
point  which  could  have  very  little  or  no  weight  against  the  present  defendant, 
and  the  impression  created  by  the  consideration  of  which  is  insufficient  to 
incline  as  to  set  aside  the  verdict. 

In  the  matter  of  plaintiff's  arrest,  the  want  of  probable  cause,  has  not  been 
established. 

Upon  the  whole,  we  think  that  the  interest  of  the  public  as  well  as  of  these 
parties,  requires  that  there  shall  be  an  end  of  this  litigation. 

If  the  plaintiff  has  failed  in  his  proceedings,  he  must  remember  that  the  mi- 
nor, as  well  as  any  other  person,  is  under  the  protection  of  the  law,  and  that  his 
own  fraud  upon  the  laws  which  he  now  so  earnestly  invokes,  his  disregard  of 
the  rights  of  others,  and  his  armed  violence  in  asserting  his  supposed  rights, 
as  well  as  the  evasion  of  the  process  of  our  courts  were  not  only  the  primary 
and  principal  causes  of  the  difficulties  between  himself  and  the  defendant,  but 
are  also  circumstances  calculated  to  throw  discredit  upon  his  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  costs. 


!  12  ao6 
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Lawsox's  heirs  V.  Lawson*8  Executors.  ^^ 

When  the  law  requires  certain  fornu  to  be  observed  In  the'con/ection  of  a  trill,  the  party  who  relies 
upon  any  want  thereof,shoaId  expressly  allege  such  informality.    Mbkrick  C.  J.  and  Cole.  J. 

The  law  does  not  require  in  nuncupation  testaments  by  public  act,  that  mention  be  made  In  the  will 
that  it  was  di(^ted  by  the  testator  to  the  notary  in  the  presence  of  the  witnesses.  It  is  suffic- 
ient if  express  mention  be  made  that  it  was  dictated  by  the  testator  and  written  by  the  notary 
as  dictated.    Mkrsick,  G.  J.  and  Colb,  J. 

It  appears  by  Art.  1571  G.  C.  that  express  mention  is  required  to  be  made,  in  nuncupation  testa- 
ments by  public  act,  of  the  facts  that  the  will  was  dictated  by  the  testator  and  written  by  the  no- 
tary, as  it  was  dictated— but  no  such  express  mention  seems  to  be  required  of  the  faot  that  It  was 
'*  written  in  the  presence  of  the  witnesses."  By  the  next  clause  of  Art.  1871,  it  appears  that  the 
presence  of  the  witnesses  when  the  will  is  read  to  the  testator,  must  be  expressly  mentioned.  It 
would  seem  to  follow  that  the  presence  of  the  witnesses  at  the  dictati4m^  (which  has  been  udI- 
formly  held  to  be  necessary  in  a  will  of  this  form— Zangley  v  Langley^  12.  La.  114 ;  Mottton  y. 
CameaUf  Ann.  566.)  may  be  implied  from  the  general  tenor  of  the  will.    Spofford,  J. 

IVhere  it  is  fairly  deducible  from  the  tenor  of  the  will  that  the  witnesses  were  present  during  Its  dic- 
tation, the  burthen  of  proof  to  establish  the  contrary  is  upon  those  who  attack  the  validity  of  the 

,  will.  Temporary  absence  of  one  of  the  witnesses,  and  for  the  purpose  of  getting  a  drink  of 
water,  in  a  passage  opening  upon  the  room  where  the  Act  was  received  by  the  notary,  will  not 
be  sufficient  to  invalidate  the  will.    Spoffobd,  J. 
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Lawbos 

*•  Tempomry  cesnUon  during  the  confection  of  a  wlUf  occasionally  induced  by  the  weaknen  of  the 

testator,  does  not  constitute  sucli  an  interruption  as  will  vitiate  the  wiii. 

APPEAL  from  the  District  Court  of  Bossier,  Egan,  J. 
Watl'ins  (^  George  and  Hood  <€•  Knox,  for  plaintiff  and  appellant.     B.  L 
Hodge  for  defendant 

Spofford,  J.  The  heirs  at  law  of  Andrew  Latrson  seek  to  set  aside  his  last 
will  for  informality.  The  instrument  purports  to  be  a  nuncupation  will  by 
public  act 

1st  The  first  objection  to  its  validity  urged,  in  argument,  although  not 
very  distinctly  alleged  in  the  pleadings,  is  that  the  will  does  not  expressly  stAtd 
that  it  was  dictated  by  the  testator  to  the  notary  in  the  presence  of  the  9uh- 
scribing  vitnessen.  "  The  nuncupative  testaments  by  public  act  must  be  re^ 
ceived  by  a  notary  public,  in  the  presence  of  three  witnesses  residing  in  the 
place  where  the  will  is  executed,  or  of  five  witnesses  not  residing  in  the  place. 

**  The  testament  must  be  dictated  by  the  testator,  and  written  by  the  notary 
as  it  is  dictated. 

"  It  must  then  be  read  to  the  testator  in  presence  of  the  witnesses. 

"  Express  mention  is  made  of  the  whole,  observing  that  all  those  formalities 
must  be  fulfilled  at  one  time,  without  interruption,  and  without  turning  aside 
to  other  acts."— C.  C.  1571. 

It  thus  appears  that  express  mention  is  required  to  be  made  of  the  facts  that 
the  will  was  dictated  by  the  testator,  and  written  by  the  notary  as  it  was  dic- 
tated, but  no  such  expre^  rnention  seems  to  be  required  of  the  fact  that  it  was 
"written  in  the  presence  of  the  witnesses."  By  the  next  clause  of  the  Art 
1571,  it  appears  that  the  presence  of  the  witnesses  when  the  will  is  retidio 
the  testator  must  be  expressly  mentioned.  It  would  seem  to  follow  that  the 
presence  of  the  witnesses  at  the  dictation  (which  has  uniformly  been  held  to 
be  necessary  in  a  will  of  this  form,  Langley  v.  Langley^  12  L.  114.  Monton  v. 
Cameau,  5.  Ann.  506.)  may  be  implied  from  the  general  tenor  of  the  instru- 
ment And  Paillet,  commenting  upon  the  Art.  972  of  the  Napoleon  Code, 
analagous  to  our  Art  1571,  remarks:  II  n'est  pas  requis,  a  peine  de  nuUite, 
qu'il  soit  fait  mention  expressc  de  Tecriture  du  testament,  par  le  notaire,  eti 
presence  des  temoins.  La  mention  exigce  par  I'articlc  972  du  code  civil  ne  doit 
s'appliquer  qu'aux  formalites  prescrites  par  cct  article  meme."  The  inference 
that  the  witnesses  were  present,  like  an  express  mention,  is  liable  to  be  rebut- 
ted by  parol  evidence.  In  either  case,  if  it  be  proved  that  any  of  the  neces- 
sary witnesses  were  not  present  at  the  dictation^  the  testament  will  be  set  aside. 

It  is  a  reasonable  inference  from  various  clauses  and  expressions  in  the  tes- 
tament before  us,  that  the  witnesses  were  present  when  the  will  was  dictated. 
It  is  expressly  stated  that  they  were  present  when  it  was  read  to  the  testator. 
The  clauses  from  which  it  may  be  implied  that  the  witnesses  were  present  at 
the  dictation,  are  as  follows :  "  In  testimony  whereof,  I  haved  caused  the 
stLid  Andrew  Laicson  to  acknowledge  and  sign  this  as  his  last  will  and  testa- 
ment after  reading  the  same  in  an  audible  voice  in  his  hearing  in  the  presence 
of  the  subscribing  witnesses,  whom  I  have  caused  to  sign  as  such,  I  the  said 
notary  having  written  this  Act  in  my  own  proper  hand,  at  and  by  the  dicta- 
tion of  the  said  Andrew  Lawson,  without  turning  aside  to  other  business.  Thus 
done  and  signed  in  presence  of  the  subscribing  witnesses  all  of  lawful  age 
residing"  &c.,  &c. 
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There  was  no  clearer  statement  of  the  witnesses  being  present  at  the  dictap  lawboh 
tion  of  Mctcarty^s  will,  which  was  held  in  7.  Ann.  485,  to  announce  that  fact  lawson. 
by  legal  implication  from  the  expressions  used,  although  it  was  not  distinctly 
and  expressly  stated  in  terms.  The  presence  of  the  witnesses  at  the  dictation, 
was  also  inferred  from  the  general  expressions  of  the  will  in  Pegerot  v.  Meu- 
illon,  3  M.  114,  under  a  textual  provision  of  the  old  code  similar  to  that  con- 
tained in  the  Art  1571  of  the  new. 

2.  In  the  next  place  it  is  contended  that  the  proof  is  sufBcicnt  to  show  that 
the  attesting  witnesses  were  not  present  all  the  time  during  the  dictation  of 
the  will.  The  burden  of  proof  was  upon  the  plaintiffs,  as  they  alleged  and 
assumed  to  establish,  in  opposition  to  the  influences  fairly  deducible  from  the 
language  of  the  will,  that  one  or  more  of  the  witnesses  was  absent  during  a 
part  of  the  dictation.  The  witnesses  upon  whom  the  plaintiffs  rely,  defeat 
the  allegations  of  their  petition.  Boon,  on  cross-examination,  says,  "  he  does 
not  think  that  any  part  of  the  will  was  written  or  dictated  during  his  absence 
from  the  room."  His  absence  was  but  temporary,  and  for  the  purpose  of  get- 
ting a  drink  of  water  in  a  passage  open  upon  the  room  where  the  Act  was  re- 
ceived by  the  notary,  ffomitv,  on  cross-examination,  says,  "  the  will  was 
entirely  dictated  by  said  Lawson  to  Rohert  J.  Looney,  and  written  by  said 
Looney  as  dictated,  and  read  aloud  by  said  Looney  to  said  Laicson  and  the 
witnesses,  and  signed  by  said  Laxcson  and  said  witnesses,  all  in  my  presence, 
to  the  best  of  my  recollection." 

The  bill  of  exceptions  reserved  by  the  plaintiffs  to  their  answer  upon  the 
cross-examination,  was  untenable,  because  the  matters  elicited  upon  the  cross- 
examination  were  pertinent  to  the  examination  in  chief  The  plaintiffs  sought 
to  impeach  and  contradict  the  public  Act;  the  defendant  merely  sought  to 
sustain  it  against  this  attack,  and  to  explain  or  rebut  the  evidence  oflFered  by 
plaintiffs. 

3d.  The  appellants  again  contend  that  there  was  an  interruption  and  a  turn- 
ing aside  to  other  Acts  during  the  confection  of  the  will.  Such  a  temporary 
cessation  as  was  occasionally  induced  by  the  weakness  of  the  testator,  does 
not  constitute  a  legal  interruption  which  would  vitiate  the  will.  Chardonh  Heiru 
V.  Bongue,  9  L.  R.  470.  And  as  to  the  conditional  bequest  in  favor  of  Harruon, 
erroneously  styled  a  codicil,  although  the  attention  of  the  testator  was  called 
to  the  subject  by  an  interrogatory  put  to  him  afler  the  main  dispositions  of  the 
will  were  made,  we  are  unable  to  say  that  it  was  foreign  to  the  legitimate  busi- 
ness in  hand. 

4th.  It  is  also  said  that  the  will  is  defective  for  the  uncertainty  of  the  objects 
bequeathed  ;  in  other  words,  the  legacies  are  said  to  be  imperfectly  described. 
So  far  as  this  record  informs  us,  we  think  there  is  a  sufficiently  accurate  des- 
cription of  the  property  donated  by  the  will,  to  enable  the  Courts  to  indentify 
it.     Id  cerium  est  quod  cerium  reddi protest. 

5th.  The  formal  objections  to  the  will  being  overruled,  one  or  two  incidental 
questions  are  presented  by  the  argument  of  counsel  in  submitting  the  cause^ 
and  by  the  appelee's  prayer  for  an  amendment  of  the  judgment  We  consider 
this  prayer  to  amend  properly  before  us,  under  the  facts  of  the  case  as  dis- 
closed by  the  document  on  file.  The  right  to  file  an  answer  with  the  brief  of 
appellee  seems  to  have  been  expressly  reserved  when  the  cause  was  submitted. 

In  the  answer  of  the  appellee  there  is  a  prayer  that  the  judgment  be  so 
amended  as  to  allow  him  one-half  of  the  property  depending  upon  the  com- 
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LAWBoa  munity  between  the  deceased  Lawson  and  his  wife,  herein  represented  bj  the 
Lawson.  appelee  as  his  universal  lej^atee.  No  such  amendment  is  necessary.  Vyym  the 
the  death  of  Andrew  Lairson,  one-half  of  the  community  property  vested  in 
his  surviving  widow,  subject  to  the  payment  of  her  half  of  the  community 
debts.  This  interest  does  not  purport  to  be  bequeathed  by  the  will  and  cannot 
be  affected  by  it  It  would  be  superfluous  to  reserve  to  the  defendant  what 
has  never  been  claimed  by  the  plaintiffs. 

The  apcUce  further  prays  that  the  judgment  be  so  amended  as  to  decree  that 
the  debts  du&by  the  succession  of  LaiosonhQ  paid  out  of  the  property  acquired 
by  said  Lawson  after  the  20th  July,  1850,  the  date  of  the  will,  it  appearing 
that  the  testator  survived  more  than  three  years  after  that  date,  and  accumu- 
lated further  property. 

We  concur  with  the  District  Jugde  in  the  opinion  that  the  will  speaks  not 
from  the  death  of  Lawson,  but  from  its  date ;  it  disposes  only  of  property 
owned  by  the  testator  when  it  was  written,  not  of  subsequent  acquisitions.  C- 
C.  1713,  1714,  1715. 

As  to  property  acquired  after  the  date  of  the  will,  or  not  embraced  in  the 
terms  of  the  will,  the  deceased  died  intestate,  and  his  heirs  at  law  inherit  such 
portions  of  his  estate,  after  the  debts  are  discharged  according  to  law.  Wc 
are  of  opinion  that  the  testator's  wife,  Mart/  Elisabeth  Ilarail  Taliaferro, 
\VBS  a  particular  and  not  an  universal  legatee,  nor  a  legatee  under  universal 
title.  C.  C.  1599,  1604,  1618.  "Toute  disposition  qui  ne  rentre  pas  dans  les 
definitions  ci-dessus  nommees  des  legs  universels  et  a  titre  universel,  constitue 
un  legs  particulaier.  Ansi  celui  qui  legue  tons  ses  immeubles,  mais  comme  bicns 
determines,  et  non  en  ma.sse  ;  celui  qui  legue  memo  en  masse  et  dans  leur  as- 
semblee,  toutes  ses  maisons,  tous  ses  bois,  tous  ses  immeubles  des  colonies  ou  de 
tel  departemeai  et  qui  exclut  ainsi  ses  autres  immeubles,  ne  fait  que  les  legs 
particuliers."  4  Marcade  No.  119.  C.N.  1010.  And  "  the  legatee  by  a  par- 
ticular title  shall  not  be  liable  to  the  debts  of  the  succession,  except  the  re- 
duction of  the  legacies  as  is  before  provided,  and  except  the  action  of  the  moiir 
gage  of  the  creditors."     C.  G.  1635. 

As  already  intimated,  the  community  debts  must  be  paid  out  of  the  commu- 
nity property,  and  the  share  of  Mrs.  Lawson  is  equally  burthened  with  that  of 
Lawsoji's  succession,  for  the  discharge  of  these  debts.  If  Lavson  left  any  se- 
parate debts,  they  must  be  acquitted  out  of  his  share  of  the  acquisitions,  made 
after  the  date  of  the  will,  or  out  of  his  property  not  embraced  by  th^  will, 
rather  than  out  of  the  property  bequeathed  by  him  to  the  particular  legatees. 
Of  course  the  mortgage  creditors,  if  any,  arc  to  be  paid  by  preference  out  of 
the  property  hypothecated  to  them. 

It  is  therefore,  ordered  that  the  judgment  of  the  District  Court  be  so  amen- 
ded as  to  order  the  community  debts  to  be  paid  by  preference  out  of  the 
property  heretofore  held  in  common  between  the  deceased  Andrac  Lawson. 
and  his  wife  Mary  H.  L.  Talliaferro,  in  equal  proportions  out  of  the  share 
of  each  spouse ;  and  that,  after  the  payment  of  such  community  debts  out  of 
the  community  estate,  any  separate  debts  due  by  the  said  Andreic  Lawson^  if 
such  there  be,  shall  be  acquitted  out  of  his  interest  in  property  acquired  sub- 
sequent to  the  date  of  the  will,  or  not  embraced  within  its  terms,  before  going 
upon  any  property  specially  bequeathed  to  his  legatees ;  and  it  is  further  ordered 
and  decreed  that  the  judgment  appealed  from  be,  in  all  other  respects,  affirmed, 
the  costs  of  this  appeal  to  be  borne  by  the  plaintiffs  and  appellant. 
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Merrick,  C.  J.     I  think  we  can  only  consider  those  nullities  which  are  ex-        Lawsoh 
pressly  alleged.     If  the  law  requires  certain  forms  to  be  observed  in  the  con-       Lawsoh. 
Section  of  a  will,  the  party  who  relics  upon  any  want  thereof  should  expressly 
allege  such  informality. 

In  this  case  it  is  not  objected  that  the  will  was  not  received  in  the  presence 
of  the  witnesses.  It  is  merely  alleged  that  it  does  not  **on  the  face  of  the 
will  show  that  it  was  dictated  in  the  presence  ar  hearing  of  the  witnesus  by 
the  testator  to  the  notary.'' 

The  law  only  requires  thai  express  mention  should  be  made  of  the  following 
formalities,  viz : 

1st  That  the  will  was  received  in  the  presence  of  these  witnesses,  residing, 
in  the  place,  &c. 

2d.  That  it  was  dictated  by  the  testator  and  written  by  the  notary  as  it  was 
dictated,  and 

3d.  That  it  was  then  read  to  the  testator  in  the  presence  of  the  witnesses. 
As  no  objection  is  made  to  the  will  on  the  first  ground,  it  must  be  considered 
as  waived. 

If  then  the  witnesses  were  present  when  the  will  was  received^  they  must 
have  been  there  when  it  was  dictated,  for  the  dictation  is  a  part  of  the  act  of 
receiving  the  will.  But  it  is  objected  that  it  is  not  mentioned  that  it  was  dic- 
tated in  the  prese?ice  of  the  witnesses.  The  law  does  not  require  it  to  be  so 
mentioned  in  the  will  If  it  be  conceded  that  the  will  was  received  in  the 
presence  of  the  witnesses  (and  it  is  not  objected  to,  that  it  was  not  so-  received) 
then  under  the  law  it  is  suflBcient  on  this  point  if  express  mention  be  made 
that  it  was  dictated  by  the  testator,  and  written  by  the  notary  as  directed. 

The  District  Ju^e  was  of  the  opinion  that  it  sufficiently  appeared  that  the 
witnesses  were  present  at  the  dictation  of  the  will,  among  other  things  from 
tlie  concluding  clause,  "  thus  done  and  signed  in  the'presence  of  the  [subscri- 
bing witnesses  "  &c.,  and  I  am  not  prepared  to  say,  under  plaintiffs,  allegations, 
that  he  erred  in  his  conclusions.     I  therefore  concur  in  the  decree  in  this  case. 

Cole,  J.  Concured  in  this  opinion. 


W.  n.  HoLLOMON,  et.  al.,  v.  W.  Hollomon. 

The  character  and  effect  of  a  deed  to  slayes,  made  In  Alabama,  must  be  constmed  by  the  lam  of 
that  State  although  the  parties  afterwards  remove  to  Louisiana. 

H.  in  consideration  of  love  and  affection,  and  the  further  consideration  of  one  dollar,  the  receipt  of 
which  he  acl^nowiedged,  did  give  and  grant  with  warranty,  to  W.  II.,  (his  son)  and  his  heirs  and 
assigns  "  at  the  death  of  U.  and  the  wife  of  H  "  certain  slaves.  Ilekl :  That  by  laws  of  Alabama 
this  was  a  deed  of  gift  to  the  son  with  the  reservation  of  a  life  estate  in  the  slaves  to  H.  and  hit 
wife. 

APPEAL  from  the  District  Court  of  Bienville,  Fffan^  J, 
WatMns  for  plaintiff  and  appellant.    Mc Gvire  &  Haij,  for  defendant. 
Cole,  J.     The  plaintiffs  brought  this  suit  as  heirs  of  their  father  Bunel 
Jlollomon]  alledging  that  JBtuiel  Holloraan  and  this  defendant  William  Hollo- 
inon^  were  the  only  children  of  Harmon  Jlolhmon. 
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HoLLOMOH  That  their  father,  Bunel  Holhman,   died  before  their  grandfather  JJormoA 

HoLLOMOM.      IloUomon^  who  died  in  this  State  just  prior  to  the  institution  of  this  suit 

They  claim  as  forced  heirs,  one-half  of  the  property  left  by  their  grand&ther 
Harmon  Hollomon^  who  died  intestate. 

They  sue  for  a  partition  and  for  one-half  of  eighty  acres  of  land  and  four 
slaves,  and  one-half  of  the  hire  of  said  slaves  from  the  death  of  Harmon  Hoi- 
lomon. 

The  defendant  sets  up  title  to  said  slaves  under  a  deed  of  gift  from  Harmon 
Hollomon,  bearing  date  26th  of  December,  1839.  The  deed  of  gift  is  as  fol- 
lows: 

*^The  State  of  Alabama, 

Pike  County." 

"Know  all  men  by  these  presents,  that  I,  Harmon  HollomoTi,  of  the  State 
and  County  aforesaid,  for  and  in  consideration  of  the  natural  love  and  affec- 
tion which  I  have,"  or  bear  toward  my  son,  William  Hollomon,  of  the  State 
and  County  aforesaid,  as  well  as  for  the  further  consideration  of  one  dollar  to 
me  in  hand  paid  by  the  said  William  Hollomon,  at  or  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  1  do  hereby  acknowledge,  have 
given  and  granted,  and  by  these  presents  do  give  and  grant  unto  the  said  Wit- 
Ham  Uolhmon^  his  heirs  and  assigns  at  my  death,  and  my  wife,  Jane  HolUh 
moiCs  death,  the  following  described  negroes,  namely,  to  wit :  Rachel,  a  woman 
about  thirty-five  years  of  age ;  Jem,  a  boy  about  eight  years  old ;  Willis,  a 
boy  about  five  years  old ;  Jacob,  a  boy  about  three  years  old,  and  Claiborne, 
a  boy  about  one  year  old.  To  have  and  to  hold  the  above  named  negro^  unto 
him,  the  said  William.  Hollomon,  his  heirs  and  assigns,  forever,  and  I,  the  said 
Hollomon,  my  heirs,  executors,  administrators  and  assigns,  to  warrant  unto 
the  said  William  Hollomon^  his  heirs  and  assigns,  the  said  title  of  said  negroes 
before  named  against  the  claim  of  myself,  my  heirs  and  assignees,  after  my 
death,  and  after  the  death  of  my  wife,  Jane  HollomoHy  as  aforesaid,  and  against 
the  claims  of  all  and  every  person  or  persons  whatsoever,  I  will  warrant  and 
defend  by  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  affixed  my  seal,  in 
presence  of  these  witnesses,  this  26th  day  of  December,  in  the  year  of  our 
Lord,  1839. 

[Signed]  his 

HARMON   X  IIOLLOMON,     [KS.] 
mark. 
[Signed] 

"  A.    C.    TO^T^SEND,  J.  P. 

Silas  B.  Townsend." 

State  of  Alabama,       \ 
Pike  County.    \ 

"  I,  Andrew  C.  Townsend,  an  acting  Justice  of  the  Peace  for  said  County, 
do  hereby  certify,  that  on  the  2Gth  day  of  December,  1830,  Harmon  Hollvmon 
personally  appeared  before  me,  and  acknowledged  the  foregoing  instrument  to 
be  his  voluntary  act  and  deed. 

Given  under  my  hand  and  seal,  this  26th  day  of  December,  1839. 

[Sieiied] 

A.  C.  Townsend,  J.  P.     [L.S.] 

"Recorded  in  Book  B.  pages  118,  and  114,   January  13,  1840." 

[Signed] 

Jno.  D.  Cutts,  Clerk  County  Court 
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It  was  agreed  by  the  parties  in  the  lower  court,  that  the  said  instrument  may      Hollomoh 
be  used  in  evidence  as  genuine,  and  it  is  admitted  as  such.  Holloxqv. 

There  was  a  consent  judgment  rendered  during  the  progress  of  this  cause, 
by  which  plaintiffs  recovered  of  defendant  one  hundred  dollars  in  full  satisfac- 
tion of  their  interest  in  the  land  sued  for,  and  this  decree  was  made  without 
prejudice  to  the  rights  of  plaintiffs  to  prosecute  their  claims  as  to  the  other 
matters  in  their  petition,  and  this  judgment  was  not  to  affect  the  costs  of  the 
final  decision.     It  is  admitted  that  plaintiffs  have  been  paid  this  judgment 

This  cause  was  first  tried  by  a  jury  who  found  a  verdict  for  the  plaintiff. — 
There  was  a  new  trial  granted,  and  the  jury  having  been  waived,  there  was 
judgment  for  defendant,  and  plaintiffs  have  appealed. 

The  consent  judgment  rendered  in  this  case  limits  the  inquiry  into  the  merits 
of  the  cause  to  the  question  of  title  to  the  slaves  named  in  plaintiffs  petition. 

The  plaintiffs  claim  as  heirs  at  law  of  Harmon  ffoUomon  deceased,  a  former 
owner ;  while  the  defendant  sets  up  title  in  himself,  derived  from  said  Ilarmon 
(his  father,  and  the  grandfather  of  the  plaintiffs,)  by  means  of  said  deed  of 
gift,  and  it  is  upon  the  validity  or  invalidity  of  this  deed,  that  the  case  depends. 

This  deed  is,  by  the  laws  of  Alabama,  a  donation  of  the  property  in  the 
slaves  to  defendant,  with  a  reservation  of  a  life  estate  in  the  donor ;  or  a  gift 
of  the  property  subject  to  a  loan  for  use  to  the  grantor,  by  which  fee  present 
passed  to  the  donor  at  the  date  of  the  instrument 

Vide,  Golding  v.  Gelding's  Admiimtrators,  vol  24.  Alabama  Reports,  N. 
S.  p.  126. 

The  character  and  effect  of  this  deed  must  be  interpreted  and  governed  by 
the  laws  of  Alabama,  and  a  subsequent  removal  of  the  parties  to  Louisiana, 
cannot  affect  anterior  and  vested  rights  of  property. 

This  case  is  very  similar  to  that  of  McColl  v.    White.  10.  A.  p.  577. 

Defendant  had  a  right  of  property  in  these  slaves,  subject  to  the  life  estate 
of  the  donor  previous  to  the  removal  of  the  parties  to  this  State ;  he  is  there- 
fore entitled  to  a  judgment  in  his  favor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  low- 
er court  be  affirmed  with  costs. 
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si  MOi    StJCCESSioif  OF  Parmeua  Sloan48 — Opposition  to   appointment  of  Ad- 
ministrator. 

Tbe  beneficiaiy  heir,  of  age  and  present  in  tbe  State,  has  a  preference  for  the  adminlatmlton  orcr 

the  tutor  of  co-heir  who  is  a  minor. 
The  term,  beneficiary  heir,  applies  to  one  who  may  accept,  as  well  to  one  who  has  accepted  with  the 

benefit  of  inrentory. 
A  wonuin  may  be  appointed  to  administer  a  Bnoeeision  in  which  she  is  interested  as  heir. 

APPEAL  from  the  District  Court  of  Union,  BicTuirdson,  J. 
Baker  &  Harris^  for  appellant     Ga/mett  A  Benton,  for  appellees. 
Spofford,  J.     Bolert  Lassitee,  alleging  himself  to  be  the  surviving  hus- 
band of  Parmelia  Shane,  deceased,  and  tutor  of  their  minor  child,  Len  Moore 
Laasitee,  applied  for  letters  of  administration  upon  her  succession. 

William  0,  Jones  and  Delaware  Youn^,  wife  of  ffugh  Young,  children  and 
heirs  of  age  oi Parmelia  Sloane,  opposed  the  application,  alleging  a  better  right 
in  themselves.  Their  opposition  was  sustained  and  Bolert  Lassitee  has  ap- 
pealed 

In  this  court,  the  counsel  for  Bohert  Lassitee  (who  is  now  the  provisional 
administrator  under  an  appointment  by  the  Clerk  of  the  District  Court)  has 
suggested  the  death  of  the  minor  child,  Len  Moore  Lassitee,  and  prayed  that 
the  case  be  continued  to  make  the  child^s  heirs  parties  t^  the  suit 

So  far  as  the  claim  of  Bohert  Lassitee  to  the  administration  is  based  upon 
the  fact  of  his  being  tutor  to  his  minor  child,  it  is  obvious  that  it  has  lapsed 
by  the  death  of  the  child.  Instead  of  being  a  cause  for  continuing  the  suit, 
and  citing  in  the  child's  heir,  (that  is  the  appellant  himselQ  the  child's  death 
is  rather  a  cause  for  dismissing  the  application  of  Bohert  Lassitee  altogether. 
But  as  he  claims  to  be  a  dative  tutor  to  certain  minor  children  of  Parmelia 
Shane,  by  her  alleged  marriage  with  one  Wilson,  we  deem  it  proper  to  exam- 
ine the  claims  of  the  opponents  to  a  preference  over  him  in  the  administra- 
tion. 

It  is  only  when  all  the  beneficiary  heirs  are  minors,  that  their  tutors  or  cu- 
rators can  claim  the  preference  for  the  administration.     C.  C.  103T. 

But  "  in  the  choice  of  the  administrator,  the  preference  shall  be  given  to  the 
beneficiary  heirs  over  every  other  person,  if  he  he  of  age  and  present  in  this 
State:'     C.  C.  1035. 

"  If  there  be  two  or  more  beneficiary  heirs  of  age  andj^resent  in  this  State, 
the  Judge  shall  select  one  or  two  from  among  them,  whom  he  shall  consider 
the  most  solid  for  the  administration  of  the  succession."     C.  C.  1036. 

The  opponents  are  acknowledj;cd  to  be  heirs  of  the  deceased,  of  age  and 
present  in  the  State. 

But  the  appellant  contends  that  they  are  not  **  hen^ficiary  heirs,"  because 
they  have  not  yet  accepted  the  succession  with  benefit  of  an  inventory ;  and 
as  the  Statute  of  March  16,  1848,  p.  84,  makes  the  minor  a  beneficiary  heir  by 
operation  of  law,  their  representative  has  as  good  a  right  to  the  administration 
as  the  opponents,  if  not  a  better  right 
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It  is  true  the  Article  8T9  of  our  Civil  Code  declares,  that  "beneficiary  heirs  ^^^^^^  ®' 
are  those  who  have  accepted  the  succession  under  the  benefit  of  an  inventory 
regularly  made."  Definitions  are  proverbially  dangerous,  and  no  where  more 
so  than  in  a  code  of  laws.  A  reference  to  other  Articles  under  the  same  title, 
will  show  how  imperfect  this  definition  is,  or  how  soon  the  compilers  of  the 
Code  forgot  it  themselves. 

"  By  term  for  deliberating,  is  understood,  the  time  given  to  the  beneficiary 
heir  to  examine  if  it  be  for  his  interest  to  accept  or  reject  the  succession  which 
has  fallen  to  him."  C.  C.  1026.  Here  we  find  a  person  who  has  neither  ac- 
cepted nor  renounced  a  succession  styled  the  "  beneficiary  heir ;"  and  these 
terms  are  undoubtedly  used  in  the  Article  1842,  to  embrace  not  only  the  heir 
who  has  accepted  with  benefit  of  inventory,  but  one  who  may  do  so. 

We  conclude  that  the  opponents  are  beneficiary  heirs  within  the  meaning  of 
Articles  1042. 

But  it  is  objected  that  Delaware  Young,  wife  of  Hugh  Young,  although  a 
beneficiary  heir  of  age,  and  present  in  the  State,  cannot  take  the  office  of  ad- 
ministratrix by  reason  of  her  sex.  The  cases  of  Carrdby  v.  Carraby,  7 
New  Series,  466,  and  Cusa  v.  Calvana,  4  Annual,  538,  are  cited  to  sustain 
this  position.  But  it  is  now  settled  that  although  a  woman  is  in  general 
disabled  fi^m  performing  civil  functions,  (Civil  Code,  25,)  yet  she  may 
be  appointed  to  administer  a  succeseion  in  which  she  is  interested  as 
heir.  Succession  of  Block,  6  An.  810 ;  Succession  qf  FenTiey,  10  An.  290. 
See  also  Succession  of  Williamson,  8  An.  262 ;  Ferrar's  Administratrix  y. 
Lamheth,  11  L.  108. 

"We  are  unable  to  say  that  the  evidence  concerning  the  habits  of  W.  0, 
Jones,  is  sufficient  to  show  his  incompetency  to  act  in  the  capacity  of  adminis- 
trator. 

Judgment  affirmed. 


Succession  of  John  Boyd. 
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Orders  rendered  by  the  Clerk  In  the  special  CMes  auUiorlsed  by  law  under  the  Constitatlon,  hare        12    6li] 
the  same  effect  as  they  would  hare,  if  rendered  by  the  Judge  himself.  [Ill    Wl| 

The  executor,  without  seisin  being  giren  to  him  by  the  will,  has  full  powers  of  administration,  and 
unless  the  heirs  furnish  him  with  money  to  pay  the  debts  and  legacies,  they  cannot  prevent  him 
^m  taking  possession  of  the  property  and  learing  sufficient  to  be  sold  to  settle  up  the  estate. 

The  destitution  of  an  executor  cannot  be  demanded  by  way  of  opposition,  but  should  be  done,  If 
there  be  cause,  by  direct  action. 

APPEAL  from  the  District  Court  of  Morehouse,  Richardson,  J. 
Mathews  &  McFee,  for  plaintiff!     Todd  dh  Brigham,  and  Ludeling,  for 
opponents  and  appellants. 

Merrick,  C.  J.  **  John  Boyd  died  in  Morehouse  parish  on  the  28th  day  of 
April,  1857,  leaving  a  large  estate,  consisting  of  lands,  negroes  and  personal 
property.  A  will  dated  25th  October,  1850,  was  found,  and  it  was  probated 
on  30th  of  April." 

'^  By  this  testament  Boyd  nominated  John  V,  Bobertson  and  Thomas  M, 
Jones,  his  executors." 


612  SUPREME  COURT  OF  LOUISIANA, 

BcccKssioH  Of  **  On  the  2d  of  May,  RoherUon,  one  of  the  executors  named  in  the  will,  de- 
clined the  appointment,  *  to  obviate  objections  that  might  be  made  to  him  per- 
sonally.' Thereupon,  Jones  applied  to  be  confirmed  as  sole  executor  of  the 
last  will  of  Boyd,  and  the  CUrl  made  the  order  confirming  him  as  sole  execu- 
tor." 

"  On  the  4th  of  May,  Tliomds  M.  Jones  filed  his  petition,  alleging  that  he 
and  Robertson  had  been  nominated  as  executors  by  the  last  will  of  Boyd,  that 
Tie  had  been  confirmed  as  such,  that  by  the  terms  of  the  will  seizin  of  the  pro- 
perty itas  not  giten  to  the  executors,  and  that  the  ajqtointmentof  an  adminis- 
trator was  necessary ;  and  he  prayed  to  be  appointed  administrator  of  the 
estate. 

"  Joseph  Boyd  filed  an  opposition  to  the  appointment  of  Jone^,  and  after- 
wards filed  an  amended  opposition,  and  prayed  that  the  order  made  by  the 
Clerk  confirming  Jones  as  executor,  be  rescinded,  and  asking  to  be  appointed 
in  his  stead." 

"  William  Maconchy,  a  creditor,  also  filed  an  opposition,  and  prayed  to  be 
appointed  curator,  &c.,  of  the  succession  of  Boyd^ 

There  was  judgment  dismissing  the  oppositions  of  Boyd  and  Maeonchy,  and 
recognizing  Jones  as  sole  executor,  with  full  seizin  of  all  the  property  of  John 
Boyd. 

From  this  judgment  Boyd  and  Maeonchy  have  both  appealed. 

The  executor,  it  should  also  be  observed,  filed  an  amended  petition  after  the 
opposition  was  filed,  and  alleged  that  he  had  erred  in  his  first  petition  in  stating 
that  he  had  not  seizin,  and  that  he  had  seizin  by  the  will. 

Under  this  state  of  facts,  the  opponents  contend  that  the  executor,  Jon^s, 
has  not  the  seizin  of  the  estate,  as  he  has  judicially  admitted,  and  as  Eohert- 
son  has  declined  to  act,  the  trust  which  the  testator  intended  to  confer  on  both 
Jones  and  Rohertson,  has  lapsed. 

The  Constitution  has  authorized  the  Legislature  to  confer  the  power  upon 
the  Clerks  to  make  certain  judicial  orders.     Art  76. 

These  orders,  when  rendered  by  the  Clerk  in  the  special  cases  authorizec', 
have  precisely  the  same  effect  as  they  would  have,  if  rendered  by  tlie  Judge 
himself  under  the  same  circumstances.  The  order  of  the  Clerk  appointing 
Jones,  is  not,  therefore,  the  less  effective,  because  made  by  the  Clerk.  Until 
annulled,  it  must  be  considered  as  conferring  upon  the  executor  the  same 
power  that  the  like  order  would  do,  if  made  by  the  Judge.  The  Clerk  may 
have  erred  in  appointing  one  of  several  executors,  sole  executor,  without  re- 
quiring him  to  advertise  his  application  and  give  bond  as  a  dative  testamenta- 
ry executor,  (upon  which,  however,  we  express  no  opinion,)  but  the  appoint- 
ment once  made,  will  confer  upon  such  executor  the  power  to  administer  the 
estate,  as  fully  as  if  he  were  a  sole  executor  by  the  will.  Since  the  Act  of 
1837,  we  think  the  executor  without  seizin,  has  the  quasi  administration  of  the 
succession,  as  well  as  the  power  to  apply  to  the  courts  for  the  sale  of  property 
to  pay  debts  and  legacies.  Revised  Statutes,  2,  222 ;  79,  sec.  14.  If  the 
heirs  and  legatees  are  absent,  he  should  take  charge  of  the  estate  for  their  bene- 
fit, whether  seizin  has  been  expressly  conferred  by  the  will  or  not  If  seizin 
is  not  given  him,  or  if  the  heirs  furnish  him  with  money  to  pay  the  debts  and 
legacies,  he  cannot^  as  between  themselves,  prevent  them  from  taking  posses- 
sion of  the  property ;  but  his  power  of  administration  will  enable  him  to  col- 
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lect  the  funds  and  cause  property  sufficient  to  settle  up  the  estate  to  be  sold.    fluomioH  ot 

C.  C.  1661,  1665;  Revised  Statutes,  p.  2 ;  C.  P.  133 ;  Ibid,  111 ;  C.  C.    1663, 

1666. 

The  application  for  letters  of  administration  by  Jone%  was,  therefore,  an  un- 
necessary proceeding,  as  in  his  capacity  of  executor,  in  the  absence  of  the 
heirs  or  their  agents,  he  had  power  to  administer  the  estate,  and  whether  the 
heirs  were  present  or  absent,  he  had  power  to  collect  funds,  sell  property,  pay 
debts,  and  in  fine  to  liquidate  the  affairs  of  the  estate. 

It  was  irregular,  by  way  of  opposition,  to  demand  the  destitution  of  the  ex- 
ecutor.    It  should  be  done,  if  there  be  cause,  by  a  direct  action. 

We  are  of  the  opinion,  that  the  appointment  of  an  administrator  was  wholly 
unnecessary,  so  long  as  the  office  of  executor  continued,  and  that  the  estate 
ought  not  to  be  charged  with  the  costs  of  two  administrations.  As  the  execu- 
tor commenced  these  irregular  proceedings,  we  think  they  should  be  dismissed 
at  his  cost 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed  ;  and  that  the  application  of 
Thomas  M.  JoneSy  for  letters  of  administration  upon  the  succession  of  John 
Boyd,  deceased,  and  the  opposition  of  Joseph  Boyd  and  William  Maconehy, 
be  dismissed ;  and  that  the  said  Thomas  M.  Jones,  pay  the  costs  of  both 
courts. 


J.  A.  Fluker  v.  B.  Davis  and  Sheriff. 

Successive  Injunctions  upon  different  grounds  which  might  hare  been  put  at  Issue  in  one  proceed- 
ing, will  not  be  allowed. 

A  PPE  AL  from  the  District  Court  of  Morehouse,  Richardson,  J. 
A.  Todd  Jb  Brigham,  for  plaintiff  and  appellant     S.  0.  Parsons,  for  defen- 
dants. 

Spofford,  J.  This  is  a  second  injunction  sued  out  by  this  plaintiff  to  re- 
strain the  execution  of  a  judgment  against  Thomas  H,  Barham,  upon  lands  in 
his  possession  derived  from  Barham.  See  Flulcer,  administratrix  v.  Boho, 
Sheriff,  11  Ann. 

There  arc  no  grounds  justifying  a  resort  to  the  remedy  of  injunction  pleaded 
in  this  case,  which  should  not  have  been  pleaded  in  the  former  suit  And  it  is 
inadmissible  to  hamper  the  execution  of  judgments  by  successive  injunctions 
upon  different  grounds  which  might  have  been  put  at  issue  in  one  proceeding. 
Any  other  rule  would  open  the  door  to  endless  litigation  and  delay.  McMic- 
Jcen  V.  Morgan,  9  Ann.,  208. 

The  mode  of  executing  the  judgment,  so  as  to  secure  the  respective  rights 
of  the  parties  upon  the  proceeds,  has  been  provided  for  in  the  decree  of  the 
District  Court,  of  which  the  plaintiff  in  question  certainly  has  no  reason  to 
complain. 

Judgment  affirmed. 
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R.  E.  Alcock,  for  the  use,  &c.  v.  John  McKain. 

The  fp«clal  endorsee  of  a  bill  or  note,  maj  disregard  all  posterior  endorsements,  even  though  spe- 
cial, and  arail  himself  of  the  possession  of  the  Instmment  to  sue  the  maker. 

APPEAL  from  the  District  Court  of  Morehouse,  RichardsorL,  J, 
MeGuire  &  Eay^  for  plaintiflf  and  appellant     Todd  db  Bri^ham^  for  de- 
fendant. 

Spofford,  J.  There  was  judgment  in  favor  of  the  defendant  in  a  suit  upon 
a  promissory  note  of  which  he  was  maker,  and  the  plaintiff  has  appealed. 

The  defendant  relies,  in  part,  upon  a  plea  of  prescription.  The  plea  is  re- 
pelled by  the  testimony  of  two  witnesses,  disclosing  acknowledgment  by  the 
defendant 

But  it  is  contended  that  the  evidence  of  one  of  these  witnesses  was  inadmis- 
sible, because  he  failed  to  answer,  fully,  one  of  the  defendant's  cross  interro- 
gatories, and  also  to  annex  certain  extracts  from  his  commercial  books.  It 
does  not  appear  that  the  witnesses'  books  contained  any  such  entries  as  were 
sought  to  be  extracted  by  the  interrogatory.  All  the  cross  interrogatories 
purport  to  have  been  answered.  If  they  were  answered  evasively,  the  fiict 
would  go  to  the  credit  of  the  witness,  not  to  the  admissibility  of  his  deposition. 
But  there  is  no  evasion  made  palpable.  Nor  can  we  conclude  that  the  witness 
is  rendered  unworthy  of  belief  by  the  evidence  that  Grihhle  &  Montgomery 
once  sold  a  small  lot  of  cotton  for  the  account  of  John  MeKain.  It  does  not 
necessarily  result  from  that  circumstance,  that  John  MeKain  himself  shipped 
the  cotton  to  them,  the  point  to  which  the  witness  was  interrogated. 

It  is  also  argued  by  the  appellee,  that  the  plaintiff  cannot  recover,  because, 
being  himself  a  special  endorsee  of  the  note  sued  upon,  he  had  endorsed  it 
once  in  full  to  the  cashier  of  the  Louisiana  State  Bank,  frx)m  whom  no  re-trans- 
fer, to  himself^  was  shown. 

The  more  recent  doctrine  of  the  court  is,  that  under  circumstances  like  these, 
the  endorser  of  a  bill  or  note,  may  disregard  all  posterior  endorsement,  even 
though  special,  and  avail  himself  of  his  possession  of  the  instrument  to  sue  the 
maker,  it  being  presumed  that,  upon  protest  for  non  payment,  it  had  been  re- 
mitted to  him  by  the  subsequent  parties  whom  he  was  bound  to  indemnify. 
See  SquierB  v.  Stockton^  5  Ann.,  120;  Henrie  v.  Baily^  17  La.,  217. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed;  and  it  is,  now  ordeied,  adjudged  and  decreed,  that  the  plaintiff 
recover  of  the  defendant,  the  sum  of  five  hundred  and  fifty-three  dollars  and 
nine  cents,  with  five  per  cent  interest  thereon,  from  the  27th  of  February, 
1850,  until  paid,  and  three  dollars  costs  of  protest  and  the  costs  of  suit  in  both 
courts. 
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Powell  &  Hopkins  v,  M.  Hopson  et  al. 

An  Appeal  firom  an  interlocntoiy  order,  over-ruling  a  motion  to  dissolve  an  attachment,  will  be  dis- 
missed unless  it  appear  that  such  order  will  work  an  Irreparable  Ijojvaj. 

APPEAL  from  the  District  Court  of  Ouachita,  Fiehardson,  J. 
Mathews  <t  McFee^  for  plaintiffs  and  appellees.     McGuire  &  Ray^  for  de- 
fendants. 

Spopfobd,  J.  This  appeal  is  premature  and  must  be  dismissed.  It  was  ta- 
ken from  an  interlocutory  order  over-ruling  the  defendants'  motion  to  dissolve 
an  attachment  sued  out  in  the  case.  It  is  only  when  an  interlocutory  judg- 
ment may  work  an  irreparable  injury  to  the  party  against  whom  it  has  been 
rendered,  that  an  appeal  will  lie  from  it  C.  P.,  566.  And  the  party  who  ap- 
peals from  an  interlocutory  judgment,  must  show  that  such  injury  may  flow 
from  a  refusal  to  entertain  the  appeal. 

But  in  this  case,  it  clearly  appears  from  the  record,  that  no  irreparable  in- 
jury can,  in  the  ordinary  course  of  things,  result  from  having  the  interlocutory 
order  to  await  the  decision  of  the  law  upon  its  merits.  No  property  of  the 
defendants'  appears  to  have  been  taken  into  his  possession  by  the  sheriffi 
Two  persons,  Bussy  and  Douglass^  have  been  served  with  the  garnishee  pro- 
cess. Bussy  has  not  answered,  and  it  does  not,  therefore,  appear  that  he  owes 
anything  to  the  defendants,  or  has  anything  of  theirs  in  possession.  Douglass^ 
the  other  garnishee,  has  answered,  and  discloses  that  there  is  pending  against 
him  in  the  courts,  an  unliquidated  claim  in  favor  of  Matilda  ffopsaUy  one  of 
the  defendants,  for  $2,861  50,  with  interests  and  credits.  If  the  garnishees 
owe  the  defendants,  noti  constat,  that  they  would  pay  immediately,  but  for  the 
garnishment  And  if  they  are  delayed  by  it  from  paying,  the  damages  would 
be  only  the  interest  upon  the  claim  of  less  than  $4,000,  which  can  be  easily  re- 
paired, and  is  secured  by  the  bond  given  by  the  plaintiffs  to  indemnify  the  de- 
fendants against  all  injury  resulting  from  an  illegal  attachment  It  is  stated  in 
the  appellants'  brie^  the  garnishee,  Bttssy,  owes  the  defendants  $10,000,  he 
can  pay  over  to  them  all  but  the  sum  claimed  by  the  plaintiffs,  (less  than 
$4,000,)  and  the  withholding  of  that  for  a  time,  cannot  be  an  injury  beyond 
remedy.  The  docket  of  this  court  is  too  crowded  to  justify  us  in  needlessly 
consuming  time  devoted  to  the  public  service  by  trying  cases  piece-meal,  where 
the  law  does  not  require  it  This  does  not  appear  to  be  one  of  the  cases  that 
demands  our  summary  interference. 

Appeal  dismissed. 
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Brakder,  Williams  &  Co.  et  als.  v,  Bobo,  Sheriff  et  al. 

The  defendant,  whose  property  hai  been  seised  under  an  elecntlon,  and  who  has  glren  a  delirery 
bond  under  the  Act  of  1842,  (  Rev.  Stat,  p.  628,  Sec.  6,  >  may  make  a  valid  sale  of  the  propefty. 
The  Judgment  creditor  cannot  seiae  the  property  in  the  hands  of  the  vendee ;  his  remedy  U 
against  the  parties  to  the  bond.  And  when  the  sheriff  has  declared  the  bond  forfeited,  snbseqacnt 
selling  creditors  cannot  complain  of  informalities  in  the  declaration  of  forfeiture.  It  is  an  ta* 
swer  to  them  to  say  that  the  bond  was  rightfully  forfeited. 

APPEAL  from  the  District  Court  of  Morehouse,  Richardson,  J. 
Mathews  &  McFee^  for  plaintiffs.     /.  T,  Ludding,  for  defendants  and  ajJ- 
pellants. 

Merrick,  C.  J.  We  take  the  statement  of  facts  in  these  consolidated,  cases 
from  the  brief  of  appellants'  counsel,  which  we  find  sufficiently  accurate. 

On  the  18th  January ,  1854,  Falnier&  Co.  obtained  judgment  against  Thomai 
K  Barhamy  for  $1,140  00,  with  eight  per  cent  interest  from  16th  of  April, 
1858. 

On  the  8d  of  February,  1854,  execution  was  issued  under  the  judgment 
On  the  7th  of  February,  Thomas  K  Barham  pointed  out  "one  town  lot  with 
the  buildings  thereon  ;"  and  afterwards  gave  a  delivery  bond  for  the  property, 
with  Bales  R  Billin^sly  as  his  security.  The  property  was  offered  for  sale  on 
the  first  Saturday  of  April,  for  cash,  and  there  being  no  bid,  the  property  was 
re-advertised  for  cale  on  twelve  month's  credit  This  sale  was  enjoined ;  and 
in  January,  following,  the  injunction  was  dissolved. 

In  the  meantime  (9th  June,  1854,)  Thomas  N.  Barham,  sold  the  property 
(  pointed  out  by  him  to  be  seized,  and  released  by  delivery  bond  )  to  MilUn- 
herger,  for  $2,500. 

On  the  27th  of  January,  1855,  the  property  was  re-advertised,  and  on  the 
day  appointed,  the  sheriff  offered  the  property  for  sale,  notwithstanding  the 
property  had  not  been  delivered  to  him  ;  and  Thomas  If.  Barham  and  Mr. 
Todd,  the  agent  of  Miltenherger,  prohibited  the  sheriff  from  selling  it,  as  it 
was  the  property  of  Miltenberger. 

The  sheriff  acting  under  instructions  from  the  attorney  of  Palmer  d  Co., 
given  before  he  had  any  knowledge  of  the  sale  to  Miltenberger,  bought  the 
property  for  Palmer  db  Co.,  and  at  the  same  time  declared  the  delivery  bond 
forfeited  for  the  residue. 

On  the  7th  of  March,  1855,  execution  wfis  issued  on  the  forfeited  delivery 
bond;  and  on  the  8th  the  sheriff  levied  on  two  negroes,  Thornton  a,nd  Westley. 
B.  B.  Billingsly  executed  a  delivery  bond  for  the  property.  Before  the  day  of 
sale,  one  Green  Shropshire,  to  whom  these  and  other  slaves  and  property  of 
Billingsly  had  been  transferred  before  the  seizure,  sued  out  an  injunction  on 
the  grounds  that  the  negroes  seized  were  his  property.  This  injunction  was 
subsequently  abandoned  by  Shropshire. 

On  the  same  day  that  the  negroes  above  mentioned,  were  seized  under  Pc^ 
mer  <£  Co.^s  execution,  the  sheriff  levied  on  a  boy  named  Bob,  about  14  or  15 
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years  old,  to  satisfy  the  execution  of  Brand&r^   Williams  S  Co.,  for  $464  98,       Beakw* 
with  8  per  cent,  from  8th  July,  1854.     This  negro  was  sold  to  pay  the  said  exe-        Bobo. 
cation.     The  records  do  not  show  for  how  much. 

On  the  28th  of  June,  1855,  the  sheriff  levied  on  a  negro  named  Charles^  in 
the  cases  of  Smith  &  Heard^  Executor^  t.  BilUngsly^  and  John  G.  Williams  v. 
Billingsly ;  and  on  the  27th  of  June,  he  levied  on  the  negroes,  Thornton^ 
Westley  and  Bob^  under  an  execution  in  the  cases  of  J2.  -R  Briscoe  <S>  E.  Fa/r- 
ris  ;  and  on  July  5th,  he  levied  on  Thornton  and  Westley^  under  the  execution 
of  Brander^  Williams  &  Co, 

One  of  the  houses  or  buildings  on  the  lots  seized,  bonded  for  and  transferred 
to  Mtltenherger^  was  burnt  at  the  time  of  the  sale,  and  notwithstanding  the 
opposition  of  Barhum  and  MiltenbergeTy  the  property  was  sold  and  a  credit  of 
$382  was  made  upon  the  execution,  and  the  bond  was  declared  forfeited  for  the 
residue  on  the  ground  that  the  house  was  not  delivered. 

The  principal  question  raised  in  this  case,  is  the  effect  of  the  forfeiture  of  the 
forthcoming  bond. 

The  Statute  of  1842  reenacted  in  1855.  Rev.  Stat,  p.  528,  Sec.  5,  is  in  these 
words,  viz:  *^Sec.  5.  The  defendant  in  execution  whose  property  has  been 
seized,  shall  have  the  right  to  retain  the  property  in  his  own  possession  from 
the  time  of  such  seizure  until  the  day  of  sale,  on  condition  that  said  defendant 
shall  execute  his  bond  in  favor  of  the  plaintiff  in  execution,  in  solido,  with  one 
or  more  sufficient  securities  domicilliated  in  the  Parish,  for  the  amount  one- 
half  over  and  above  the  estimated  value  of  the  property  seized,  conditioned 
for  the  faithful  delivery  of  the  property  at  the  time  of  the  sale,  which  bond 
shall  be  filed  in  the  office  from  which  the  writ  issued  within  ten  days  after  the 
date  thereof;  and  upon  forfeiture  of  said  bond,  which  fact  shall  be  made  to  ap- 
pear by  the  certificate  of  the  officer  charged  with  the  execution  of  the  writ, 
the  same  shall  have  the  same  effect  as  a  twelve  months'  bond,  and  execution 
shall  issue  thereon,  on  application  of  the  plaintiff  or  his  attorney,  against  all  tho 
parlies  to  said  bond." 

The  appellees  contend,  under  this  Statute,  that  the  execution  of  the  delivery 
bond  does  not  release  the  seizure,  though  it  permits  the  property  to  remain  in 
the  custody  of  the  debtor,  and  that  the  debtor  can  no  more  legally  sell  or  dis- 
pose of  the  property  than  if  no  such  bond  had  been  executed.  The  appellants 
contend  that  the  sale  to  MUtenberger^  after  the  execution  of  the  bond,  was  a 
valid  sale,  and  the  sheriff  was  justified  in  declaring  the  bond  forfeited. 

The  Statute  evidently  confers  upon  the  debtor  the  option  to  continue  the 
possession  of  the  sheriff,  ( in  which  event  he  would  be  the  agent  of  the  sher- 
iff, )  or  to  defeat  the  seizure  and  possession  of  the  sheriff  altogether.  For  it  is 
obvious,  that  if  the  debtor  refuses  to  produce  the  property,  the  sheriff  has  no 
power  to  seize  it  again,  and  that  if  the  sheriff  has  no  power  over  the  property, 
and  no  control,  the  debtor,  corrclatively,  must  have  entire  control,  and  can  as 
easily  defeat  the  possession  of  the  sheriff  by  selling  and  delivering  the  mova- 
bles and  executing  his  written  conveyence  of  the  immovables  to  a  third  party 
the  day  after  executing  the  forthcoming  bond,  as  on  the  day  appointed  for  the 
sale. 

The  bond  was  violated  when  Barham  put  it  out  of  his  power  to  make  a 
valid  delivery  of  the  property  to  the  sheriff,  and  when  he  and  his  vendees, 
Miltenberger  S  C"©.,  forbid  the  sale,  having  no  legal  possession,  the  sheriff 
could  not  sell     There  was  then,  a  just  cause  on  the  part  of  the  sheriff,  to  de- 
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BsAHDXB  clare  the  whole  bond  forfeited,  and  having  declared  it  forfeited  for  all  but  $382, 
BoBo.  third  persons  cannot  complain  of  informalities  in  the  mere  form  in  which  the 
sheriff  has  made  the  declaration  of  forfeiture.  Barham  or  Billingsly  may 
possibly  complain,  but  not  other  subsequent  seizing  creditors.  It  is  an  answer 
to  them  to  say  that  the  bond  was  rightfully  declared  forfeited,  and  the  form  in 
which  it  was  done,  in  no  manner  prejudices  them. 

J.  H.  Palmer  &  Co.^  are  therefore  entitled  to  the  proceeds  of  the  sale  of  the 
slaves  sold  upon  their  execution,  unless  the  opponents  have  superior  privileges 
and  mortgages. 

We  concur  with  the  District  Judge  that  Brainier,  Williams  &  Co.y  vts  mort- 
gage creditors,  are  entitled  to  be  paid  the  balance  of  their  judgment 

As  to  the  other  parties,  they  are  entitled  to  be  paid  only  in  the  event  a  sur- 
plus is  left,  and  according  to  the  date  of  their  seizures. 

The  deed  to  Shropshire,  as  correctly  observed  by  the  District  Judge,  has  no 
influence  upon  the  decision  of  the  case  as  between  these  parties. 

"We  find,  on  examining  the  case  to  ascertain  the  costs  and  the  rank  of  credit- 
ors, that  there  will  only  be  sufficient  to  pay  the  costs,  the  judgment  of  Bran- 
der,  Willianis  &  Co,,  and  the  execution  of  /.  E.  Pahner  &  Co.,  disregarding 
the  erroneous  credit  on  the  execution. 

It  LS,  therefore,  ordered,  adjudged  and  decreed,  that  so  much  of  said  judg- 
ment as  decrees  a  preference  to  Brander,  WilUatns  <fc  Co.,  out  of  the  proceeds 
of  the  slaves  Thamton  and  Westley,  for  $267  45,  be  affirmed,  and  in  other  re- 
spects said  judgment  be  avoided  and  reversed.  And  it  is  further  ordered,  that 
the  residue  of  the  price  of  said  slaves,  viz :  $1,296  55,  be  paid  to  said  J.  H. 
Parham  &  Co.,  to  be  credited  upon  their  said  execution  for  debt,  interests  and 
costs.  And  it  is  further  ordered,  that  the  oppositions  of  R.  B,  Briscoe  and 
Eugene  Farris,  be  dismissed,  and  that  the  costs  of  the  appeal  be  equally  bom 
by  the  said  E.  B.  Briscoe^  Eugene  Farris  and  Joseph  H.  Palmer  <&  Co.,  and 
that  the  costs  of  the  lower  court  be  also  divided  in  the  same  manner. 


Barham  v.   Livingston. 

A  Court  of  Juatlce  wll  not  enforce  an  obligation  where  it  appears  to  be  nothing  more  than  a  bctlnr 
disguise  on  a  presidential  election. 

APPEAL  from  the  District    Court  of  Morehouse.     Richardson,  J. 
R.  B.  Todd  &  Compt&ii  Brighafn,  for  plaintiff.      McGuire  <&  Ray,  for 
defendant  and  appellant. 

Spofford,  J.  The  defendant  and  appellant  contests  the  correctness  of  the 
judgment  appealed  from,  in  respect  of  two  items  only. 

Tlie  first,  is  a  small  sum  of  $10  22,  with  reference  to  which  we  do  not  think 
the  testimony  sufficiently  clear  to  require  an  amendment  of  the  judgment 

The  other  is  an  item  of  $1,250  and  interest,  evidenced  by  a  promissary  note 
executed  by  the  plaintiff  Barham  in  favor  of  A.  <f;  R.  B.  Livingston  on  the 
28th  October,  1852,  payable  March  1st,  1853.  R.  D.  Livingston  has  assigned 
his  interest  in  the  note  to  the  defendant  A.  Livingston. 

The  not€  was  nominally  given  for  a  house  and  lot  in  Bastrop,  pretended  to 


xMONROE,  JULY,  1857.  619 

have  been  sold  by  the  LivingstorCs  to  Barham,  The  person  who  drew  up  the  babham 
note  and  deed,  says  that,  after  the  sale  was  made,  the  parties  wished  him  to  Litbhwtom. 
draw  up  an  instrument  of  writing,  depositing  the  deed  and  note  to  abide  the 
result  of  the  presidential  election ;  that  he  refused  to  have  anything  to  do  wiih 
that  part  of  the  tramactioiiy  but  after  some  inducement,  wrote  an  instrument 
in  relation  to  their  proposed  agreement  which  w^as  signed  by  the  parties  after 
the  sale  and  note  were  executed.  Another  witness,  present  during  the  whole 
affair,  states  that  a  proposition  was  made  by  Barham  to  Livingston  to  make  a 
bet  upon  the  presidential  election,  and  they  entered  into  writings  in  relation  to 
the  proposed  bet.  They  went  into  McFee^s  office  when  the  bet  was  reduced 
to  writing.  Another  witness  testifies  that  he  had  heard  the  defendant,  Livings- 
ton^ say  that  he  had  a  note  of  $1,200  or  $1,250  from  Barham. 

Xo  deed  from  the  Livingstones  to  Barham  of  the  house  and  lot  has  been 
produced  or  shown  to  have  been  in  existence  at  the  time  of  this  trial  in  the 
court  below.  At  the  date  of  the  pretended  sale,  he  was  a  tenant  of  the  house 
under  the  Livingstones^  and  he  gave  his  note  to  them  for  rent  up  to  Feb.  1853, 
several  months  after  the  alleged  sale,  which  is  also  claimed  and  allowed  to  the 
defendant  The  Livingston- s  have  contrived  to  act  as  owners  of  the  property 
since  as  before  the  sale,  and  Barham  has  never  set  up  any  claim  to  it.  -^ 

It  is  apparent  that  the  pretended  sale  was  only  a  bet  disguised..  The  ' 
plaintiff  staked  his  note  for  $1,250,  against  the  defendant's  house  and 
lot,  upon  the  dubious  issue  of  a  presidential  election.  We  cannot  infer  from 
the  evidence,  as  the  appellant's  counsel  does,  that  the  sale  was  a  lone  fide  sale, 
untainted  by  any  illicit  condition,  and  that  the  bet  was  an  afterthought,  wholly 
disconnected  with  the  sale.  Even  if  it  were,  the  consideration  of  the  note  has 
wholly  failed,  for  the  alleged  vendors  still  have  their  house  and  lot  which  is 
not  shown  to  have  been  at  any  time  conveyed  and  delivered  to  the  plaintiff. 
There  was  no  compliance  on  their  part  with  the  obligation  which  the  law  im- 
poses upon  a  vendor. 

The  contract  by  virtue  of  which  alone  the  defendant  obtained  possession  of 
the  plaintiff's  note,  was  reprobated  by  the  laws  in  force  at  the  time  of  its  for- 
mation. Although  a  penal  statute  against  betting  on  elections  then  in  force, 
has  been  since  repealed,  that  repeal  did  not  purge  the  contract  of  its  original 
taint.  Moreover,  the  article  2952  of  the  Civil  Code,  now  furnishes,  as  it  did 
then,  an  impassable  barrier  to  the  allowance  of  such  claims  as  this  in  a  court 
of  justice. 

*'  The  law  grants  no  action  for  the  payment  of  what  has  been  won  at  gaming 
or  by  a  bet,  except  for  games  tending  to  promote  skill  in  the  use  of  arms,  such 
as  the  exercise  of  guns,  foot,  horse  and  chariot  racing.  And  as  to  such  games, 
the  judge  may  reject  the  demand  when  the  sum  appears  to  him  excessive.'*         / 

Judgment  affirmed. 
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J.  B.  Hendricks  r.  A.  J.  Bobo  et  als.,  securities  of  Barhax. 

Tb€  partib  Treaaiirer  Is  the  depository  of  the  School  rand  due  to  hti  pariih;  he  may  demsod  paj- 
ment  from  the  collector,  and  on  his  defanllt  sne  him  to  recover  it. 

APPEAL  from  the  District  Court  of  the  parish  of  Morehouse,  Hiehard^an,  J. 
Kewton  db  Hall,  for  plaintiff  and  appellant.    McGuire  &  Ray,  for  defen- 
dant. 

Spofford,  J.  All  that  the  defendants  could  require  would  be  protection 
against  a  future  demand  for  the  same  cause  of  action.  If  there  is  a  plaintiff  who 
is  authorized  to  receive  the  money  alleged  to  be  due  to  the  school  fund  by  Bar- 
ham,  and  whose  receipt  would  screen  the  sureties  of  Barham  from  any  pur- 
suit hereafter,  they  have  no  reason  to  complain. 

Before  any  decision  was  had  upon  the  exceptions,  Hobert  B.  Briscoe,  as 
Parish  Treasurer,  made  himself  a  party  plaintiff  to  the  suit,  without  any  ob- 
jection on  the  part  of  the  defendants.  They  do  not  pretend  that  he  was  not 
Parish  Treasurer  de  facto  and  de  jure,  or  that  he  had  not  given  bond  as  re- 
quired by  law. 

The  Parish  Treasurer  is  the  depository  of  the  school  fund  apportioned  and 
collected  for  the  use  of  his  parish.  Revised  Statutes,  p.  190,  sec.  5.  The 
sums  due  to  each  of  the  parishes  in  this  State  from  the  annual  collection  of 
the  school  tax,  shall  be  paid  quarterly  to  the  Treasurer  thereof^  by  the  State 
Tax  Collector,  &c  Revised  SUtutes,  p.  191,  sec  6.  If  the  Tax  Collector  is 
bound  to  pay  over  the  money  to  the  Parish  Treasurer,  it  would  seem  to  follow 
that  the  Parish  Treasurer  may  demand  payment  of  the  Collector,  and,  upon 
this  de&ult,  sue  for  the  money  thus  due  to  the  school  fund  of  his  parish. 

We  are,  therefore,  of  opinion  that  there  was  no  error  in  overruling  the  ex- 
ceptions, which  were  ordered  to  stand  as  part  of  the  answer. 

A  plea  of  prescription  has  been  filed  in  this  court,  which  is  wholly  untena- 
ble. Even  if  the  prescription  of  two  years  could  run  against  such  a  claim  as 
this,  it  has  been  interrupted. 

There  was  error  in  awarding  damages  at  the  rate  of  twenty  per  cent  per 
annum,  fit>m  the  21st  of  August,  1853.  These  damages  run  only  from  the 
8d  of  October,  1854,  and  are  claimed  from  that  date  only  in  the  petition. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  so 
amended  as  to  award  damages  at  the  rate  of  twenty  per  cent  upon  the  princi- 
pal sum  recovered,  only  from  the  3d  of  October,  1864,  instead  of  the  21st  of 
August,  1853.  And  it  is  further  ordered,  that  in  all  other  respects,  the  judg- 
ment appealed  from  be  affirmed ;  the  cost  of  this  appeal  to  be  borne  by  the 
plaintiff  and  appellee. 
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J.  M.  Jones  v.  J.  A.  Adams. 

Where  partiei  have  entered  into  a  contract  for  building  a  hoaae  and  labsequently  deyiated  from  it, 
the  contract  price  ihould,  aa  far  aa  applicable,  Indicate  the  measure  of  the  Talue  of  the  work 
done. 

APPEAL  from  the  District  Court  of  Bossier.     Drew,  J. 
Watkins  <t  George  and   W.  J.  Duncan,  for  plaiDtiff  and  appellant 

Merrick,  C.  J.  The  plaintiff  has  instituted  the  present  action  to  recover 
of  the  defendant  $3,084  44,  for  materials  furnished  and  certain  carpenters' 
work  dbne  for  the  defendant. 

It  appears  that  the  plaintiff  contracted  to  build  a  dwelling  house  and  certain 
other  buildings  for  defendant  He  agreed  to  build  a  house  with  rooms  16  feet 
square,  and  furnish  the  materials  for  $1,000.  After  he  had  framed  the  same, 
the  parties  agreed  to  change  the  plan,  by  which  the  frame  thus  made  was  laid 
aside,  and  a  new  frame  erected  for  rooms  18  feet  square.  This  building  was 
substantially  completed,  and  is  in  the  possession  and  occupancy  of  the  defen- 
dant The  plaintiff  contends  that  inasmuch  as  the  first  contract  was  not  car- 
ried out,  that  he  is  entitled  to  recoyer  as  on  a  quantum  merrit,  and  that  he  can- 
not be  held  to  a  contract  which  has  been  abandoned  by  the  parties. 

We  think  that  where  parties  have  entered  into  a  contract  for  building  a 
house,  and  subsequently  deviated  from  it,  that  it  should  stand  as  a  measure  of 
the  value  of  the  work  and  materials  as  far  as  they  correspond  with  and  are  ap- 
plicable to  such  contract. 

In  this  case  the  witnesses  show  that  the  house  built  would  cost  over  the 
house  contracted  for,  only  about  $600  extra. 

The  plaintiff  is  therefore  entitled  to  price  of  the  house $  1,600  00 

To  the  old  frame $129  00 

Less  its  value  for  the  building 50  00 

$  79  00 

Out  houses 180  00 

To  building  cribs,  here  introduced  as  in  compensation 800  00 

$2,169  00 
The  defendant  has  proven  payments 1,749  80 

$  410  20 

The  plaintiff  is  entitled  to  recover  a  judgment  for  $410  20. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  low- 
er court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  four  hundred  and  ten  dollars  and  twenty 
cents,  and  legal  interest  thereon,  from  January  1st,  1857,  until  paid,  and  that 
there  be  judgment  against  the  defendants  reconventional  demand,  and  that  the 
defendant  pay  the  cost  in  both  courts. 
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'iL_!^l  John  B.  Stewart  r.  Daniel  Newton,  Administrator. 
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hi    0221  ^^  creditors  of  an  iDsolvent  succession  have  a  right  to  require  that  their  debts  should  be  paid  be- 

107    776|  fore  property,  the  recorded  title  and  possession  of  which  was  in  their  debtor  at  the  time  of  bii 

death,  can  be  recovered  by  one  claiming  to  be  the  real  owner  and  producing  a  counUr-U-tUr  to 
defeat  the  apparent  title  in  the  succession. 

APPEAL  from  tl\c  District  Court  of  Morehouse,  Richardson^  J. 
S.  G.  Parsons^  for  plaintiff.     McGuire  db  Bay,   for  defendant  and  appel- 
lant. 

Spofford,  J.  The  ohject  of  this  suit  is  to  recover  from  the  administrator 
of  the  succession  oi  Joshua  H,  Pool,  certain  lots  in  the  town  of  Bastrop,  parish 
of  Morehouse.  The  plaintiff  alleges  that  he  was  the  original  owner  ;  that  they 
were  sold  under  execution  against  him ;  that  they  were  hought  in  by  one  H. 
Faulk,  for  his  benefit,  the  title  in  Faulk  being  a  mere  simulation  as  proved  by  a 
counter-letter  to  the  plaintiff,  and  that  afterwards,  Faulk  conveyed  his  title  to 
Pool,  who  also  kept  up  the  simulation,  and  executed  a  counter-letter  to  the 
plaintiff.  He  also  avrered,  that  he  advanced  the  money  for  both  these  pur- 
chases to  the  apparent  vendees.  The  plaintiff  had  a  judgment  and  the  ad- 
ministrator has  appealed. 

The  Sheriff  ^s  sale  to  Faulk  was  in  May,  1854,  for  the  price  of  $100,  in  the 
suit  of  Pearce  v.  Steicart.  FauWs  sale  to  Pool  was  in  September,  1854,  for 
the  nominal  price  of  $499  70,  the  vendor  giving  only  a  quit  claim  title.  This 
deed  was  duly  registered  in  the  proper  conveyance  office. 

In  December,  1855,  Post  being  then  in  New  Orleans,  and  in  bad  health, 
wrote  a  letter  to  the  plaintiff,  and  a  power  of  attorney  to  M.  Todd,  of  Bas- 
trop. The  letter  states,  in  the  outset,  *'  Inclosed  you  will  find  a  statement 
directed  to  Colonel  Toihl,  in  relation  to  your  real  estate  in  Bastroj),  which 
will  act  as  your  security  in  case  of  accident." 

The  letter  of  attorney  to  Mr.  Todd  is  as  follows:  "When  John  B.  Stewart 
pays  all  of  the  notes  which  I  left  in  your  hands  upon  the  said  Stcitart,  he 
then  is  entitled  to  a  deed  from  myself  to  him  of  all  the  real  estate  lying  in 
the  town  of  Bastrop,  consisting  of  town  lots,  which  I  purcha.sed  of  Hannibal 
Faulk,  and  I  hereby  authorize  you,  after  the  aforementioned  notes  are  paid,  to 
make  the  said  Steicart  a  title,"  &c. 

Pool  died  in  January,  1856,  and  this  suit  was  brought  in  May  following. 

The  bill  of  exceptions  taken  to  the  evidence  of  the  contents  of  a  counter- 
letter  from  Faulk  to  the  plaintiff,  alleged  to  be  lost,  need  not  be  noticed,  as 
we  consider  that  the  written  declaration  of  Pool  acknowledged  the  simulation 
of  his  title,  and  bind  Pool  and  his  representatives  to  convey  the  apparent  title 
upon  a  compliance  on  the  part  of  Steicart  with  certain  specified  conditions. 

The  District  Judge  decreed  the  reconveyance  absolutely. 

But  it  is  pleaded  and  proved,  that  if  the  property  be  _taken  out  of  the  suc- 
cession of  Pool,  in  which  it  was  inventoried,  that  estate  will  be  insolvent  As 
the  recorded  title  and  possession  of  the  lots  were  in  Pool,  from  September, 
1854,  until  his  death  in  January,  1856,  it  is  obvious  that  the  latent  claim  of 
the  plaintiff,  based  upon  an  avowed  simulation,   and  we  fear,  indeed,  by  a  df* 
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sire  to  secure  the  property,  cannot  supersede  the  claims  of  creditors  who  have,        BrBWAur 
since  that  date,  trusted  Pool  on  the  faith  of  his  being  owner  of  this  property.        Nswtox. 
The  title  set  up  by  the  plaintiflF  under  this  alleged   counter-letter,  is  expressly 
subordinated  by  law  to  the  rights  of  purchasers  from,  and  creditors  of^  his 
simulated  vendee.     "  Counter-letters  can  have  no  effect  against  creditors,  or 
hona  jid^  purchasers ;  they  are  valid  as  to  all  others."     C.  C.  2236. 

It  is  not  surprising  when  we  examine  the  reports  of  adjudged  cases,  that 
simulation  should  carry  with  it  a  suspicion  of  fraud.  And  while  parties  to  a 
simulated  contract  may  be  compelled,  inter  se,  to  treat  it  as  a  nullity,  upon 
the  production  of  a  counter-letter  which  binds  one  of  them  to  do  so,  still  the 
law  is  careful  to  guard  the  interest  of  third  persons  against  any  injury  from 
such  a  dissolution  of  an  apparent  title.  Had  it  failed  to  do  so,  public  confi- 
dence would  have  been  destroyed,  and  judicial  credit  paralysed.  If  a  private 
counter-letter  could,  at  any  time  and  as  to  all  the  world,  defeat  the  most  for- 
mal title  in  the  archives  of  the  Recorder's  office,  their  authentic  acts  would  be 
mockeries,  and  registry  offices  become  pitfalls  for  the  unwary.  Creditors  of 
Pool,  since  his  apparent  acquisition  of  the  property  sued  for,  who  may  have 
trusted  him  in  consideration  of  it,  are  entitled  to  be  paid  out  of  it,  if  the 
balance  of  his  estate  is  insufficient  to  pay  them.  It  does  not  appear  what  their 
numbers  and  the  amounts  of  their  claims  are.  But  it  would  seem  that  a  reser- 
vation in  their  favor  should  have  been  made,  which  the  District  Judge  omitted 
to  make. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed.  And  it  Is  now  ordered,  that  the  property  sued  for 
be  declared  liable  to  satisfy  the  debts  of  John  U.  Pool^  contracted  since  the 
1st  of  September,  1854,  after  the  other  property  of  the  succession  is  exhausted ; 
and  that  the  defendant,  administrator  of  the  succession  of  J.  H.  Pooly  be  or- 
dered to  file  immediately  a  settlement  of  such  debts,  and  of  the  other  assets  of 
the  succession,  to  be  homologated  contradictorily  between  the  plaintiff  and  the 
administrator,  or  parties  in  interest  And  it  is  further  ordered,  adjudged  and 
decreed,  that  so  much  of  the  property  sued  for  as  may,  upon  the  homologation 
of  the  statement  and  account  aforesaid,  be  found  necessary  to  satisfy  the  just 
claims  of  the  creditors  of  J.  H.  Pool  thereupon,  be  sold  for  that  purpose ;  and 
that  the  balance  of  said  property,  if  any,  be  reconveyed  by  the  administrator 
of  the  said  succession  to  the  plaintiff.  And  it  is  ordered,  that  the  cause  be 
remanded  for  the  purposes  aforesaid ;  the  costs  of  this  appeal  to  be  borne  by 
the  plaintiff  and  appellee,  and  the  costs  of  the  District  Court  to  abide  the  issue 
of  the  investigation  into  the  accounts  and  claims  for  which  the  property  is 
herein  declared  liabler 
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W.  A.  Holland  v,  J.  G.  Miller. 

Although  no  sentence  of  interdiction  may  haye  been  pronounced,  yet  it  irfll  be  lufficient  to  vitiate  a 
contract  if  It  can  be  ihovn  that  insanity  or  imbecUity  of  mind  has  been  taken  adrantage  of. 

4  PPEAL  from  the  District  Court  of  Morehouse.     RiehanUon^  J. 
Iv.     Todd  <t  Bri{fham^  for  plaintiff  and  appellant      Newton  <t  Hall,  for   de- 
fendant 

Cole,  J.  Plaintiff  is  appellant  from  a  judgment  rendered  against  him  to  re^ 
cover  certain  slaves  described  in  his  petition,  in  the  defendant's  possession, 
with  their  hire ;  or  for  the  value  of  said  slaves  and  hire ;  and  to  annul  the 
judgment  under  it,  by  virtue  of  which,  defendant  claims  title  to  the  slaves. 

The  grounds  alleged  for  annulling  the  judgment,  are 

1st  On  account  of  the  msanity  of  plaintiff  at  the  time  the  confession  of 
judgment  was  signed,  and  at  the  time  the  judgment  was  rendered  thereon. 

2d.  That  the  judgment  was  fraudulently  procured  by  taking  advantage  of 
plaintiff^s  imbecility  of  mind ;  and 

8d.  That  the  judgment  was  without  consideration,  and  the  account  on 
which  it  was  based  entirely  fictitious,  or  that  if  the  debts  therein  stated  to  have 
been  paid,  were  really  paid,  it  was  done  with  plaintiff's  funds,  as  the  defend- 
ant had  previously  thereto  received  a  large  amount  of  plaintiff  ^s  property  and 
funds. 

1.  As  plaintiff  wishes  to  annul  a  judgment  on  the  ground  of  insanity,  it  is 
incumbent  on  him  to  establish  its  existence  at  the  time  he  confessed  judgment 
In  this  case  there  has  been  no  judgment  of  interdiction,  and  the  proof  does  not 
clearly  establish  the  first  point 

Art  1781.  C.  C.  declares,  that  the  contract,  entered  into  by  a  person  of  in- 
sane mind,  is  void  as  to  him  for  the  want  of  that  assent,  which  none  but  persons, 
in  possession  of  their  mental  faculties,  can  give. 

It  is  not  the  judgment  of  interdiction  therefore,  that  creates  the  incapacity, 
it  is  evidence  only  of  its  existence,  but  it  is  conclusive  evidence.  The  fourth  rule 
deduced  from  the  principle  of  said  article  is,  that,  except  in  the  case  of  death, 
no  suit  can  be  brought,  nor  any  exception  made  to  invalidate  a  contract  on  ac- 
count of  insanity,  unless  judgment  of  interdiction  be  pronounced  before  bring- 
ing the  suit,  or  at  least  applied  for  before  making  the  exception.  This  rule  is 
modified  by  other  principles  in  Art.  1781,  but  they  do  not  affect  the  facts  of 
this  case. 

Contracts  would  rest  on  a  very  weak  foundation,  if  those  of  the  most  solemn 
character  could  be  avoided  on  allegations  of  insanity  when  the  proof  thereof 
is  contradictory. 

It  would  be  necessary  for  contracting  parties,  before  the  execution  of  the 
contract  to  inquire  into  their  mutual  mental  soundness. 

There  is  then  much  in  favor  of  the  rule  that  judgment  of  interdiction  must 
be  pronounced  before  instituting  suit  to  annul  a  contract,  except  in  the  cases 
provided  for  by  law,  and  this  brings  us  to  the  second  point  of  plaintiff,  *  that 
the  judgment  was  fraudulently  procured  by  taking  advantage  of  plaintiff^s  im- 
becility of  mind. 
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If  plaintifT  had  established  this  position,  he  would  have  had  a  legal  defence ; 
for  even  where  there  is  no  interdiction,  fraud  will  vitiate  the  contract,  if  it  can 
be  shown,  that  insanity  or  imbecility  of  mind  has  been  fraudulently  taken  ad- 
vantage of 

For,  a  person  might  be  notoriously  insane  or  imbecile,  yet  he  might  not 
have  been  interdicted,  and  advantage  might  be  taken  of  it  to  induce  him  to  trans- 
fer  without  consideration  his  rights.  Plaintiff  has  not  satifactorily  established 
his  second  position. 

We  will  also  observe,  that  if  the  fraud  should  appear  plainly  on  the  &oe  of 
the  instrument,  it  would  be  a  sufficient  cause  to  annul  the  contract,  but  such 
is  not  the  case  in  the  suit  at  bar. 

The  third  point,  that  the  judgment  was  without  consideration  is  not  proved. 

This  case  was  decided  in  favor  of  defendant  by  the  judge  a  quo.  He  was 
better  acquainted  with  the  credibility  of  the  witnesses  than  we  are;  and  there 
does  not  appear  to  be  sufficient  grounds  for  reversing  the  judgment 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  low- 
er court  be  affirmed  with  cost 
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State  V,  John  Munco. 

The  Indictment  charged,  that  the  accused,  on  the  second  day  of  December,  1856,  at  Ac,  **  upon  the 
body  of  one  Adam  Lammert^  a  free  white  person,  in  the  peace  of  the  State,  then  and  there  being, 
with  a  certain  dangerous  weapon,  called  a  shot  gun,  then  and  there  loaded  with  gun  powder  and 
divers  leaden  shot,  which  ttie  said  John  Muneo^  then  and  there,  in  both  his  banda,  had  and  held 
€U  and  against  the  said  Adam  Lammert^  feloneously,  wilfully  and  of  his  malice,  aforethought, 
did  shoot  and  discharge  with  Intent,  thereby,  wilfblly  and  of  his  malice  aforethought,  the  said 
Adam  Lcunmert^  to  kill  and  murder,  contrary,  Ac."  Held:  That,  although  the  Indictment  does 
not  follow  the  language  of  the  Statute,  yet  it  sufficiently  charges  the  accused.  First,  with  an  as* 
sault,  by  wilfully  shooting  at  Lammert^  Ac,  and  Second,  with  an  assault  with  an  Intent,  in  that 
manner,  to  commit  murder. 

Although  the  word  *'  assault,"  may  not  be  used,  yet  when  the  Indictment  charges  the  accused  with 
shooting  a  gun,  at  and  against  another,  with  Intent  to  commit  murder,  it  will  sufficiently  Imply 
an  aauult. 

On  the  trial  of  the  accused,  the  State  offered  to  prove  that  Z.  was  titruok  with  shot ;  ofctfectlon  was 
made  to  the  evidence,  that  "  there  was  no  allegation  in  the  Indictment  that  L.  was  shot  or  woun- 
ded."   Held:  That  the  testimony  was  admissible. 

Where  the  proof  offered  In  evidence  supports  the  Indictment,  although  it  proves  a  more  heinous  of- 
fence. It  Is  within  the  discretion  of  the  Judge  to  receive  it. 

The  District  Judge  charged  the  Jury  '*  That  although  death  did  not  ensue  from  the  act,  yet  the  mal- 
ice aforethought,  was  equally  Implied  from  the  act,  as  though  death  did  ensue."  Hdd :  The 
charge  Is  erroneous,  because  it  Implies  an  opinion  upon  the  act  proveh,  which  the  Judge  is  now 
prohibited  from  giving. 

It  is  not  necessary,  on  a  prosecution  for  vhootlng,  Ac,  Ac,  that  It  should  be  shown  how  the  gun  was 
loaded.    This  may  be  presumed  from  all  the  circumstances. 

APPEAL  from  the  District  Court  of  Catahoula,  Bary^  J.  i 

Dalty  and    W.  H.  HousUm,  for  the  State.     McGuin  &  Bay,   for  the 
prisoner. 

Merrick,  C.  J.  It  is  charged,  in  the  indictment  in  this  case,  that  the  ac- 
cused, on  the  second  day  of  December,  1855,  at  &c.,  "  upon  the  body  of  one 
Adam  Lammert^  a  free  white  person,  in  the  peace  of  the  State,  then  and  there 
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Stati  being,  with  a  certain  dangerous  weapon  called  a  shot  gun,  then  and  there* 
MuKoo.  loaded  with  gun  powder  and  divers  leaden  shot,  which  the  said  John,  MuncOy 
then  and  there,  in  both  his  hands,  had  and  held  a^  and  against  the  said  Adam 
Lammert^  feloneously,  wilfully  and  of  his  malice  aforethought,  did  shoot  and' 
discharge  with  intent,  thereby  wilfully  and  of  liLs  malice  aforethought,  the  said 
Adam  Lammert^  to  kill  and  murder,  contrary,  &c." 

The  accused  having  been  found  guilty  under  the  indictment,  moved  an  arrest 
of  judgment,  on  the  ground'  that  the  indictment  does  not  charge  the  accused 
with  any  crime  or  offence  known  to  the  law.  The  motion  in  arrest  of  judg- 
ment was  overruled,  and' the  accused  was  sentenced  to /c/ttr  years  imprisonment 
int  the  penitentiary. 

His  counsel  urge  the  ground  assumed  in  the  motion  in  arrest  of  judgment, 
as  a  cause  of  reversal  of  the  judgment  here. 

Although  the  indictment  does  not  follow  the  language  of  the  Statute,  yet  we 
think  that  it  embraces,  in  the  act  charged,  two  of  the  offences  provided  for  by 
the  ninth  Section  of  the  Act  14th  March,  1855.  (p.  131,)  via:  It  charges  the 
accused, 

1st.  With  an  assault  by  wilfully  shooting  at  Ijimmert. 

2d.  With  an  assault  with  an  intent,  in  that  manner,  to  commit  murder. 

It  is  true  the  word  *^  assaulf  is  not  used  in  the  indictment,  but  the  shoot- 
ing of  a  gun  at  and  against  another  with  intent  to  commit  murder,  is  certainly 
an  assault  The  offence  prohibited  by  the  Statute  has,  therefore,  been  sub- 
stantially alleged. 

The  motion  in  arrest  of  judgment  was,  on  the  ground  stated,  properly  over-- 
ruled. 

As  we  consider  the  lower  court  had  a  suflBcicnt  indictment  before  it,  we  will 
consider  the  regularity  of  the  proceedings  on  the  trial,  and  notice  the  bills  of 
exception  taken  by  the  appellant. 

I.  The  State  offered  witnesses  on  the  trial  to  prove  that  A.  Lammert  was 
struck  with  the  shot,  and  to  prove  the  number  and  extent  of  his  wounds,  the 
testimony  was  received,  notwithstanding  the  defendant  objected,  that  "there 
was  no  allegation  in  the  indictment  that  Lanimert  was  shot  or  wounded." 

Doubtless  before  the  passaj^e  of  the  Act  of  14th  March,  1855,  entitled  an 
Act  to  regulate  the  mode  of  procedure  in  criminal  prosecutions,  which  has 
been  borrowed  from  the  recent  English  laws,  the  testimony  might  have  been 
admissible  to  show  the  manner  in  which  the  gun  was  loaded  and  the  intent  of 
the  accused. 

However  that  may  be,  we  think  it  perfectly  clear  that  the  testimony  was  ad* 
missible  under  the  ninth  section  of  said  Act     It  is  in  these  words : 

*'Be  it  enacted,  &c..  That  if,  upon  the  trial  of  an}*^  person  for  any  crime  or 
misdemeanor,  it  shall  appear  that  the  facts  given  in  evidence  amount  in  law  to 
some  other  offence,  he  shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted 
of  the  offence  charged,  and  no  person  tried  for  such  crime  or  misdemeanor  shall 
bo  liable  to  be  afterwards  prosecuted  for  such  other  offence  on  the  same  facts, 
unless  the  court  before  which  such  trial  may  be  had  shall  think  fit,  in  its  dis- 
cretion, to  discharge  the  jury  from  giving  any  verdict  upon  such  trial,  and  to 
direct  such  person  to  be  indicted  for  the  offence  shown  to  have  been  committed,, 
in  which  case  such  person  may  be  dealt  with,  in  all  respects,  as  if  he  bad  Dot 
been  put  upon  his  trial.'' 
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Before  considering  this  Section,  we  will  premise,  by  adverting  to  a  distinct-  Stiti 
ion  between  the  common  law  (which  was  the  same  in  both  criminal  and  civil  Mukgo. 
proceedings,)  and  our  own  in  civil  proceedings. 

Under  our  law,  in  civil  cases,  if  the  testimony  is  once  received,  we  pass  upon 
it  whether  it  supports  the  allegations  of  the  party  offering  it  or  not  At  com- 
mon law,  unless  the  testimony  when  received  corresponds  with  the  allegation 
in  the  declaration  or  indictment,  there  is  a  variance  and  the  party  fails,  not- 
withstanding the  jury  has  heard  evidence  proving  a  demand  or  a  crime  though 
Kiifferent  from  that  alleged. 

The  usual  mode,  therefore,  is  to  suffer  the  testimony  to  go  to  the  jury,  rely- 
ing upon  the  instructions  of  the  Judge  to  the  jury,  as  to  what  constitutes  a 
variance.  1  Greanleaf,  p.  05 ;  1  Chitty's  Pleadings,  pp.  303,  304 ;  8  Starkie 
Ev.,  1526. 

As,  at  common  law,  all  misdemeanors  merge  in  the  felony,  a  quan  variance 
takes  place,  when  under  an  indictment  for  a  misdemeanor  the  facts  establish  the 
offence  charged,  but  because  they  also  show  an  aggravation  of  that  offence 
which,  by  its  aggravation,  is  made  a  felony,  the  misdemeanor  is  merged  in  the 
felony,  and  the  offence  charged  is  considered  as  not  proved.  1  Bishop  Crim. 
Law,  No.  543. 

Mr.  Wheaton  remark»s,  that  *'  It  has  been  frequently  held,  in  this  country, 
that  where,  on  an  indictment  for  assault,  an  attempt  or  conspiracy  with  an  in- 
tent to  commit  a  felony,  it  appeared  that  the  felony  was  actually  consummated, 
it  was  the  duty  of  the  court  to  cliarge  the  jury  that  the  misdemeanor  had 
merged  and  the  accused  must  be  acc^uitted." 

^^  It  used  to  be  supposed  from  the  casual  remarks  of  old  text  writers,  that 
the  common  law  rule  was,  that  whenever  a  lesser  offence  met  a  greater,  the 
former  sunk  into  the  latter :  and  hence,  in  a  large  class  of  prosecutions,  the 
defendant  would  succeed  in  altogether  escaping  conviction  by  a  subtle  fiction 
having  no  origin  either  in  common  sense  or  necessity." 

"Conceiving,  however,  (Mr.  Wheaton  proceeds,)  the  principle  to  be  too 
deeply  settled  to  be  overruled,  the  courts  of  Maine,  Massachusetts,  New  York 
and  Pennsylvania,  as  has  been  seen,  have  held,  that  where  a  felony  was  proved, 
the  defendant  was  to  be  acquitted  of  the  constituent  misdemeanor,  and  though 
the  motion  was  sturdily  resisted  elsewhere,  it  has  taken  deep  and  general 
root"  .  Wheaton  Com.  Law,  2d  Kd.,  197-8. 

Now  an  examination  of  the  statute  of  1855,  relative  to  the  mode  of  criminal 
procedure,  will  show  that  it  was  intended  to  sweep  from  the  criminal  law, 
among  others,  this  class  of  technicalities,  and  place  the  administration  of  crimi- 
nal justice  upon  a  more  reasonable  footing. 

The  first  section  of  the  Statute  authorizes  amendment  of  the  indictment,  in 
order  to  prevent  acquittal  from  certain  crimes. 

Sections  1,  2,  3,  4,  5  and  6,  directs  that  the  mode  of  framing  certain  indict- 
ments in  a  more  general  manner  than  heretofore,  in  order  also  to  avoid  fatal 
Tariances  which  might  otherwise  arise  from  the  proof. 

Section  seven,  enables  the  jury,  on  an  indictment  charging  the  actual  com- 
mission of  an  offence,  to  bring  in  a  verdict  charging  the  accused  with  an  at- 
Umjit  to  commit  the  offence. 

By  the  eighth  section,  on  an  indictment  for  robbery,  the  jury  may  find  the 
accused  guilty  of  an  assault  with  intent  to  rob. 

By  the  tenth  section,  a  person  indicted  for  embezzlement,  as  a  clerk,  &c.^ 
may  be  found  guilty  of  larceny,  and  mce  verM. 
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8tat«  By  the  eleventh  section^  on  a  trial  of  two  or  more  persons  indicted  for  joint- 

Muxoo.  ly  receiving  any  property,  any  of  the  parties  may  be  found  guilty  who  shall  be 
proved  to  have  received  any  part  of  said  property. 

It  is  now  seen  that  the  ninth  section,  in  furtherance  of  the  design  and  gene- 
ral scope  of  this  act,  provides  that  where  the  testimony  shows  that  a  person 
charged  with  one  offence  has  committed  another  offence,  by  reason  of  the 
proof  containing  aggravating  or  other  circumstances,  giving  another  name  or 
complexion  to  the  act,  that  he  is  not  to  be  acquitted  of  the  offence  charged  un- 
less the  court  shall  discharge  the  jury  and  direct  the  defendant  to  be  indicted 
for  that  other  offence.  This  section,  therefore,  remedies  the  evil  complained  of 
by  Mr.  Wheaton.  It  makes,  in  part,  the  converse  of  the  rule  recognized  in 
SteadmarCs  case,  6  Ann.,  289,  that  "  where  the  accusation  of  a  crime  includes 
an  offence  of  an  inferior  degree,  the  jury  may  (under  the  proof,)  discharge  the 
defendant  of  the  high  crime  and  convict  him  of  the  less  atrocious,  "  and  now 
the  proof  of  the  greater  offence  sustains  the  less. 

Under  the  Statute  in  question,  a  person  cannot  now  escape,  because  it  turns 
out  by  the  proof,  that  the  offence  which  he  has  committed  is  more  aggravated 
than  that  with  which  he  is  charged.  If  the  proof  sustains  the  indictment,  the 
accused  is  not  now  to  be  acquitted,  because  the  same  proof  would  also  sustain 
an  indictment  for  another  offence.  The  doctrine  of  rarianees  still  applies  to 
indictments,  and  the  accused  cannot  be  convicted  unless  the  proof  corresponds 
wnth  the  indictment,  but  where  it  does  correspond,  the  accused  shall  not  escape, 
because  the  proof  is  in  excess  of  the  allegations,  even  by  the  aggravating  cir- 
cumstances, unless  the  Judge  shall  be  of  the  opinion  that  the  offence  is  so  atro- 
cious that  the  accused  ought  to  be  put  upon  his  trial  for  the  more  aggravated 
offence. 

It  will  therefore  be  seen,  that  if  the  proof  offered  in  evidence  supported  the 
indictment,  although  it  proved  a  more  heinous  offence,  it  was  within  the  dis- 
cretion of  the  Judge  to  receive  it. 

The  proof  did  sustain  the  indictment  on  the  well  known  principle  that  every 
battery  includes  an  assault.     4  Mod.  405  ;  Co.  Litt,  253. 

Munco  could  not  have  shot  Lammert  with  intent  to  commit  murder  without 
assaulting  him  with  like  intent 

TVe  think  the  testimony  was  properly  received.  The  accused  had  no  reason 
to  complain,  as  a  conviction  upon  the  indictment,  by  the  express  provision  of 
the  Statute,  would  have  been  a  bar  to  the  prosecution  for  the  more  aggravated 
offence  of  shooting  with  an  intent  to  commit  murder. 

II.  This  brings  us  to  the  last  bill  of  exceptions  which  was  taken  to  the 
charge  of  the  Judge  to  the  jurj'. 

The  bill  of  exception  presents  the  charge  of  the  Judge  to  the  jury  in  a  com- 
posed manner,  but  we  think,  notwithstanding  the  qualifications  given  by  the 
Judge,  that  he  ought  not  to  have  charged  *'that  although  death  did  not  ensue 
from  the  act,  yet  that  the  malice  aforethought,  was  legally  implied  from  the 
act  as  though  death  did  ensue."  This  charge  is  erroneous,  because  it  implies 
an  opinion  upon  the  act  proven,  which  the  Judge  is  now  prohibited  from  giv- 
ing in  criminal  as  well  as  civil  cases.  The  jury  are  to  judge  of  the  intent  from 
all  of  the  surrounding  circumstanses.  As  a  general  rule,  men  are  supposed  to 
intend  the  usual  consequences  of  their  acts.  The  man  who  wilfully  discharges 
a  loaded  gun  at  another  within  striking  distance,  is  presumed  to  intend  to 
maim  or  kill.  If  his  act  of  shooting  is  accompanied  by  deliberation,  it  is  pre- 
sumed that  he  intended  to  commit  murder.     If  he  happen  to  be  armed  with  a 
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gun,  and  he  is  set  upon  by  armed  men  and  he  shoots  in  self  defence,  it  is  no         Statb 
offence  at  all,  but  an  excusable  act.  Muhco. 

It  is  not  necessary  that  it  should  be  actually  shown  how  the  gun  was  loaded 
This  may  be  presumed  from  all  the  circumstances.  It  ought  to  appear  that 
Lammert  was  within  the  range  of  the  kind  of  gun  used  at  the  time  the  shooting 
took  place,  and  if  he  were  not,  the  offence  was  not  committed,  although  the 
shooting  was  malicious. 

The  law  of  the  case,  or  so  much  of  the  indictment  as  charges  an  assault  with 
an  intent  to  commit  murder,  was  correctly  embodied  in  the  last  point  which 
the  Judge  charged,  viz : 

"  That  if  the  jury  were  of  the  opinion  that  had  Lammert  died  of  the 
wounds  inflicted  by  the  accused,  that  the  accused  would  have  been  guilty  of 
manslaughter  and  not  of  murder,  then  the  accused  should  be  acquitted." 

But  we  have  already  observed  that  the  indictment  charges  the  offence  of 
assaulting,  by  wilfully  shooting  at  Adam  Lammert^  and  if  this  appear,  the 
indictment  will  be  sustained,  although  it  may  not  be  proven  that  the  assault 
was  made  with  the  intent  to  murder.     6  Ann.  289. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 

We  remark,  that  should  the  accused  be  convicted  under  this  indictment,  he 
cannot  be  sentenced  to  a  longer  period,  at  hard  labor,  than  two  years. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  reversed,  and  that  this  cause  be  remanded  to  the 
low^er  court  for  a  new  trial,  with  instructions  to  be  governed  by  the  instructions 
herein  contained,  and  otherwise  proceed  according  to  law  ;  and  that  the  opin- 
ion and  decree  of  the  court  record  be  transmitted  to  the  clerk  of  the  Supreme 
Court  at  Monroe,  according  to  the  agreement  of  the  parties  on  file. 

Spofrord,  J.  The  best  evidence  that  the  prisoner  shot  at  Adam  Lammert^ 
would  be  that  he  hit  him.  1  he  evidence  of  wounding  might,  therefore,  have 
been  admissible  under  the  allegations  of  this  extremely  defective  indictment 

The  prisoner  could  not  have  been  surprised  by  the  testimony,  for  it  was  al- 
leged that  he  "shot  at  Lammert  with  intent  to  murder  him." 

The  evidence  touching  the  wounds  may  have  been  so  interwoven  with  the 
evidence  of  the  alleged  facts,  that  it  was  impossible  to  separate  it. 

I,  Therefore,  concur  in  the  view  that  the  evidence  was  admissible. 

But  I  do  not  understand  the  9th  Section  of  the  Act  of  March  14th,  1855,  as 
introducing  any  new  rule  as  to  the  competency  of  evidence  in  criminal  trials. 
The  ancient  rule  which  has  its  foundation  in  one  instinctive  sense  of  justice, 
that  what  is  not  alleged,  cannot  be  proved  if  the  party  accused  object,  is  not,  I 
think,  in  the  slightest  degree  impaired  by  any  thing  contained  in  the  Statute 
of  March  14th,  1855. 

The  9th  Section  contemplates  a  single  state  of  facts  with  a  double  complex- 
ion, one  of  which  would  constitute  an  offence  of  one  grade,  and  the  other  of- 
fence of  another  grade ;  then  the  evidence  is  admissible,  under  an  indictment 
charging  one  of  these  offences  only,  and  for  the  reason  that  it  coiTesponds  to 
the  allegata.  But  because  the  samefaets  also  constitute  an  offence  of  another 
grade,  it  shall  not  be  cause  for  acquittal  of  the  offence  charged. 

I  think  the  change  is  made  in  the  rule  as  to  the  aidmissibility  of  proof,  and  a 
party  accused  has  still  the  right  to  object  successfully  to  all  evidence  of  mat- 
ters not  embraced  or  implied  in  the  indictment  as  exhibited  against  him. 

In  other  respects,  I  concur  in  the  opinion  and  decree  prepared  by  Mr.  Chief 
•Tustice  Merrick. 
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Rawlings,  Duncan  &  Co.  v.  T.  N.  Barham. 

Sureties  on  an  appeal  bonds  ought  to  relieve  themselves  from  liability,  on  the  ground  that  proper 
diligence  was  not  used  to  make  the  money  out  of  the  principal  debtor.  /Md :  That  it  does  n«t 
appear  that  by  any  act  or  even  neglect  of  the  creditor,  a  subrogation  to  his  rights,  mortgages  and 
privileges,  can  no  longer  be  exercised  in  favor  of  the  sureties,  and  they  are  therefore  bound. 


APPEAL  iTom  the  District  Court  of  Morehouse,  Richardson^  J. 
S.   G,  Parsons^  for  plaintiffs.     Todd  &  Brigham^  for  defendant  and  ap- 
pellant 

Cole,  J.     The  facts  of  the  case  are  as  follows : 

On  the  20th  of  January,  1854,  plaintiffs  obtained  judgment  against  Thomas 
If.  Barham^  for  $2,348  48  ;  from  which  he  took  a  suspensive  appeal,  and  on 
the  21st  of  January,  1854,  executed  the  appeal  bond,  with  W.  II,  Comploti^ 
Wiley  J.  Venter,  R  (7.  ffendricl\  F.  N,  Lewis  and,  II.  B.  Jlill,  as  sureties. 

The  judgment  appealed  from  was  rendered  by  this  court,  and  affirmed  for 
$1,258  10. 

On  the  28th  September,  1853,  hji./a.  issued  against  the  defendant,  Barhan\ 
which,  on  the  6th  of  November  following,  was  returned  in  no  part  satisfied 

Plaintiffs  then  took  a  rule  against  the  sureties  on  the  appeal  bond,  to  fix 
their  liability,  under  the  Act  approved  March  20th,  1839. 

A  trial  of  the  rul«  was  had,  and  judgment  of  non-suit  rendered  against  plain- 
tiffs, on  the  ground  that  the  writ  oi  Jl.  fa.  was  returned  too  soon,  and  befow 
the  expiration  of  the  ten  days. 

On  the  3d  of  July,  1856,  plaintiffs  caused  an  alias ^.  fa,  to  be  issued  against 
Barham^  which,  on  the  12th  of  September  following,  was  also  returned  nvlla 
bona. 

On  the  8th  of  November  following,  plaintiffs  filed  another  rule  against  the 
sureties,  out  of  which  has  grown  the  present  controversy. 

Two  of  the  sureties,  Compton  and  Vester^  answered  the  rule,  alleging  the 
nullity  of  the  appeal  bond,  &c.,  and  pleading  division. 

Upon  these  issues  a  trial  was  had,  and  judgment  rendered  against  all  the 
sureties  in  solido,  from  which  the  defendant,  VeMer,  appeals. 

1st.  Appellant  contends  that  the  judgment  is  erroneous,  because  proper  dili- 
gence was  not  used  to  make  the  money  out  of  Barham ;  that  they  did  not  ex- 
haust his  property,  nor  pursue  their  mortgage  rights  upon  the  same,  and  by 
their  laches,  they  have  deprived  the  sureties  of  rights,  which  they  were  bound 
to  preserve  for  them  in  the  event  they  had  the  debt  to  pay. 

Plaintiff  has  done  all  which  was  necessary  in  order  to  proceed  against  the 
sureties :  he  has  caused  fkjL  /a.  to  issue  against  Barlutm,  and  the  sheriff  has 
returned  nulla  bona. 

If  defendants  wished  to  exercise  any  rights  against  the  property  of  5arA/ii», 
which  the  plaintiflfe  delayed  to  exercise,  either  because  they  did  not  know  of 
such  rights,  or  thought  their  pursuit  would  be  fruitless.  Defendants  cannot 
then  complain,  because  they  might  have  paid  the  judgment,  and  been  subro- 
gated to  the  rights  of  their  principal. 
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Besides,  it  does  not  appear  that  by  any  act  or  even  neglect  of  the  creditor,  a       Rawlwg* 
subrogation  to  his  rights,  mortgages  and  privileges,  can  no  longer  be  operated      Baulul. 
m  favor  of  the  sureties.     Vide  Co.  Art  596 ;  Amendatory  Act,  1833,  p.  T70 ; 
4  L.  802  ;  1  Ann.  123  ;  AlUy  v.  Hawthorn ;  C.  C,  Art.  8030. 

2d  The  appellant  in  his  answer,  claimed  the  benefit  of  division,  in  the 
event  judgment  should  be  rendered  against  the  sureties,  which  was  not  allowed,, 
but  judgment  was  rendered  against  the  defendants  in  solido.  The  claim  to  di- 
vision was  resisted  upon  the  ground  of  the  insolvency  of  the  sureties. 

We  consider  that  the  insolvency  of  all  the  sureties,  except  Ve^ter^  is  estab- 
lished by  the  testimony,  and  the  plea  of  division  cannot  prevail,  when  the  co- 
sureties are  insolvent  Vide  4  Ann.  273;  McCauslandx.,  Lyons^  et  al^  5  Ann* 
523;  Holmes  &  SwanwicTc  v.  Steamer  Belle  Aire  and  owners^  C.  C,  Art.  3018.. 

In  conclusion,  we  would  remark,  that  the  surety  on  an  appeal  bond  is  liable, 
if  any  part  of  the  judgment  is  affirmed  3  Ann.  37,  Diamond  v.  Petit ;  lb., 
p.  389,  Reiner  v.  Pendergast ;  5  A.  523. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 


Edward  Cooper  v.  C.  H.  Harrison. 

The  claim  of  an  agent  af^alnst  his  principal  fer  SBrvices  in  the  selling  of  lands-,  is  not  embraced  \n 
the  words  "open  accounts,"  which,  by  the  Statute  of  1852,  are  prescribed  against  in  three  years. 

Ten  years  is  the  only  prescription  against  such  a  demand. 

The  Act  of  the  Legislature  of  9th  March,  1852,  giving  legal  Interest  from  the  maturity  of  debts,  does 
not  affect  debts  contracted  anterior  to  the  passage  of  the  Act. 

APPEAL  from  the  District  Court  of  Union,  Ricliardson^  J. 
Ludeling,  for  plaintiff  and  appellant.     C.  H.  Morrimony.  for  defendant  and 
appellee. 

Cole,  J.  This  suit  is  instituted  to  recover  four  thousand  four  hundred  and 
ninety -six  dollars  and  forty -four  cents,  the  price  of  certain  lands,  alleged  to 
have  been  sold  by  W.  W.  Farmer,  as  agent  of  plaintiff,,  who  avei-s,  that  Farm- 
er  never  accounted  to  him  for  any  part  thereof.  This  action  is  brought  against 
the  Administrator  of  said  Farmer's  estate. 

The  defendant  admitted  the  agency  of  Farmer  in  selling  the  lands,  and 
pleaded  in  compensation  and  re-convention,  certain  sums  specified  in  his 
answer. 

There  was  judgment  in  favor  of  the  plaintiff,  for  the  sum  of  $2,148  99,  with 
five  per  cent  interest,  from  judicial  demand,  (12th  August,  1855,)  and  plain- 
tiff has  appealed.  , 

There  is  error  in  allowing  a  credit  of  $103  14,  for  taxes  paid  by  Farmer 
on  lands  of  the  plaintiff:  the  correct  amount  is  $79  46,  as  contained  in  the  re- 
ceipts from  No.  1  to  No.  8,  inclusive. 

There  are  three  other  receipts  for  taxes  in  the  record,  but  they  are  for  taxes 
on  A.  Dujmystera  land. 

There  is  also  error  in  stating  the  amount  of  the  sale  to  Geo,  Kilgose  to  be 
$220,  whereas  it  is  $270  76. 
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CooPBB  The  notes  of  Je^e  and  Lewis   TvU,  are  $302  10,   instead  of   $300  10. 

HiftBiBov.  These  notes  were  returned  to  Cooper  by  the  administrator,  but  Farmer  had  re- 
ceived $60  00  thereon  on  the  17th  of  August,  1853. 

There  is  also  an  error  in  the  amount  alleged  to  have  been  received  from  Cal' 
laway.  It  is  put  in  the  judgment  $401  69,  whereas  it  is  proved  that  Fa/rmer 
received  $591  76,  being  the  amount  of  principal  and  interest 

It  is  objected  by  plaintiff,  that  the  court  allowed  five  per  cent  commissions 
for  selling  on  the  amount  of  the  notes  of  Q.  <jf .  L.  TvMs^  which  were  returned. 

The  District  Judge  was  correct  Farmer  was  entitled  to  be  paid  a  commis- 
sion for  selling  the  land ;  he  was  authorized  to  sell  it  on  a  credit,  and  it  is  just 
that  he  should  be  paid  for  selling  in  accordance  with  instructions. 

The  commission  of  ten  per  cent,  on  the  balance  of  the  amount  of  sale,  is  also 
opposed  by  plaintiff. 

Farmer  was  at  one  time  a  surveyor,  and  it  appears  that  he  was  selected  as 
land  agent  of  plaintiff,  because  it  was  supposed  the  peculiar  kowledge  derived 
from  the  pursuit  of  that  profession  would  render  him  eminently  useful  in  the 
sale  of  lands. 

Cooper  w^as  a  large  land  holder,  and  speculated  in  this  region  of  country, 
but  his  residence  was  in  the  State  of  New  York. 

It  may  be  that  ten  per  cent  is  a  very  liberal  allowance  for  the  sale  of  plain- 
tiff *s  lands  ;  but  we  do  not  feel  disposed  to  interfere  with  the  opinion  of  the 
District  Judge  on  this  point,  because  the  present  suit  is  against  an  estate,  and 
it  is  impossible  for  the  administrator  to  show  all  the  services  rendered  by 
Farnver  as  fully  as  if  he  were  living. 

Plaintiff  also  avers  there  was  no  agreement  to  pay  Farmer  for  his  services. 
The  letters  of  plaintiff  to  Farmer^  which  are  in  evidence,  show  that  he  was  in- 
structed by  Cooper  to  retain  his  commissions,  and  it  was  left  to  him  to  retain 
what  he  considered  a  fair  compensation. 

There  is  an  error  in  the  judgment  in  allowing  interest  only  fi'om  judicial  de- 
mand ;  it  is  due  from  the  death  of  Farmei:     C.  P.,  Art  989. 

Defendant  has  plead  in  this  court,  the  prescription  of  one,  three  and  five 
years,  and  avers,  that  this  action  falls  within  the  meaning  of  the  Statute  of  1852, 
relative  to  prescription.     No.  118,  p.  90. 

Section  2,  of  said  Act,  declares  "  That  the  prescription  of  all  other  open  ac- 
counts, the  prescription  of  which  is  ten  years  under  existing  laws,  shall  be  pre- 
scribed by  three  years.'* 

We  are  of  opinion,  that  the  amounts  due  by  an  agent  for  the  selling  of  lands, 
cannot  be  considered  as  embraced,  in  the  sense  of  the  Statute,  in  the  words 
"open  accounts."  And  as  they  are  not  enumerated  in  the  Articles  in  the  Civil 
Code  on  prescription  of  one,  three  and  five  years,  they  are  consequently  sub- 
ject to  that  of  ten  years. 

Defendant  has  asked  in  this  court  to  have  the  judgment  amended  by  allow- 
ing him  a  further  credit  of  one  thousand  dollars.  We  think  he  is  entitled  to 
the  amendment. 

The  Judge  a  quo  considered  an  admission  on  the  second  of  February,  1860, 
by  plaintiff,  of  the  receipt  of  one  thousand  dollars,  as  alluding  to  an  acknowl- 
edgement of  the  same  sum  on  the  21st  Sept,  1848. 

The  internal  evidence  of  the  record  is  entirely  in  favor  of  viewing  them  as 
two  distinct  payments. 

In  plaintiff's  letter  to  Farmer^  dated  Sept  21st,  1848,  ho  says :  "  I  received 
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in  May  last,  a  remittance,  from  Messrs.  Bogart  <fe  Foley,  of  $847 ;  they  having        Coop« 
deducted  $153,  for  money  advanced  and  commissions,  &c.,  which  I  acknowl-      ULasaas, 
edged  at  the  time." 

Thi^  thousand  dollars  was  perhaps  the  product  of  the  sale  of  land  to  John 
M%  Veale,  for  one  thousand  and  seventy-eight  dollars  and  eighteen  cents  cash, 
on  the  20th  of  April,  1848.  Cooper  acknowledges  he  received  the  thousand 
dollars,  less  commissions,  in  May,  1848 ;  as  the  land  was  sold  in  April,  of  the 
same  year ;  there  was  about  a  month  between  the  time  of  sale  and  the  receipt 
of  the  money  from  Farmer,  which  is  a  reasonable  lapse  of  time  between  the 
sale  by  Fanner  and  the  time  when  the  money  ought  to  have  been  received  by 
Co&per* 

In  plaintiff's  letter,  to  Fanner,  of  Feb.  2d,  1850,  he  says,  "your  favor  of 
24th  May,  informing  me  of  a  shipment  Of  cotton  on  which  about  "eighteen 
hundred  dollars  would  be  realized/'  I  think  I  informed  you,  that  one  thous* 
and  dollars  had  been  remitted  to  me  by  Messrs*  Bogart  S  Foley^  of  New  Or- 
leans, since  then  I  have  been  looking  for  another  remittance,  but  presumed 
there  was  some  cause  for  its  not  coming.  You  will  please  inform  me  on  re* 
ceipt  of  this,  what  prospect  there  is  of  your  making  a  further  remittance,  and 
how  you  settled  the  matter  with  the  persons  with  whom  you  expected  to  have 
a  lawsuit  Gould  you  possibly  make  arrangements  to  forward  the  balance  of 
$1,800,  say,  eight  hundred,  if  no  more,  by  the  latter  part  of  March  next" 

About  seventeen  months  elapsed  between  the  first  of  three  letters  and  the 
second,  and  it  hardly  seems  reasonable  to  suppose,  that  he  alludes,  in  the 
second  letter,  to  an  acknowledgment  made  so  long  ago. 

In  the  first  letter,  he  does  not  say  he  received,  from  Bogart  <t  Foley,  a  thous- 
and dollars,  but  only  $847,  they  having  deducted  $153  for  charges,  &c.,  where^ 
as,  in  the  second  letter,  he  declares  that  a  thousand  dollars  had  been  remitted 
to  him. 

In  his  first  letter,  he  declares  that  he  received  the  remittance  in  May,  1848^ 
whereas  in  the  second  letter  he  says  "your  favor  of  24th  May,  (1840,)  inform- 
ing me  of  a  shipment  of  cotton."  Now,  it  is  probable  that  Fanner  informed 
Coaper,  as  soon  as  he  made  the  shipment ;  it  must  then  have  been  shipped 
about  the  24th  May,  and  there  would  not  have  been  time  for  tlie  cotton  to 
arrive  in  New  Orleans,  and  to  be  sold,  so  that  a  remittance  for  the  price  of  the 
sale  thereof,  could  have  been  received  by  Cooper  in  New  York,  in  May.  To 
accomplish  this,  it  would  have  been  necessary  that  in  the  short  space  of  seven 
days,  that  is,  from  24th  May  to  the  end  of  the  month,  the  cotton  should  have 
arrived  in  the  city,  been  sold  and  remittance  sent  from  New  Orleans  and  re- 
ceived in  New  York. 

In  the  second  letter,  it  is  clear,  that  the  thousand  dollars  remitted,  were  a 
part  of  the  $1,800,  which  Farmer  expected  to  realize  on  the  cotton. 

This  is  evident  from  the  context,  and  also  from  the  latter  part  of  the  letter 
where  plaintiff  says,  "could  you  possibly  make  arrangements  to  forward  th« 
balance  of  $1,800,  say  eight  hundred,  if  no  more,  by  the  latter  part  of  March 
next'*  Cooper  acknowledges  in  this  letter  that  Farmer  had  written  to  him, 
that  he  expected  to  realize  $1,800  on  the  cotton ;  that  he  had  received  a  thous- 
and, and  he  asks  for  the  balance  to  be  sent  to  him.  As  then  the  $1,000  in  the 
second  letter,  was  a  part  of  the  money  made  out  of  the  cotton,  and  it  was 
shipped,  probably,  about  the  24th  May,  it  is  not  reasonable  to  suppose  that 

80 
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Cwxnm,        the  $847,  received  in  May,   could  have  been  a  part  of  the  price  of  the  cotton : 
Habbook.     if  it  was  not,  it  was  a  pa3rment  entirely  distinct  from  the  thousand  dollars  ac- 
knowledged in  the  second  letter. 

Besides,  we  find  there  was  sufficient  money  due  before  the  date  of  the  second 
letter^  to  have  enabled  Farmer  to  have  remitted  even  more  than  two  thousand 
dollars,  for  on  the  20th  April,  184:»,  he  received  $1,078  18  cash.  On  the  1st 
of  January,  1848,  $748  10,  was  due  him  by  George  Lowery^  and  a  similar  sum 
was  due  by  him  on  the  1st  Jan.  1849,  both  amounts  bearing  eight  per  cenL 
interest  from  the  8d  October,  1846.  On  the  1st  March,  1848,  $270  76,  with 
eight  per  cent  interest  from  3d  October,  1846,  was  due  by  G.  A.  Kil^ore ;  so 
that  more  than  $3,046,  were  due  Farmer  for  Cooper^  before  the  second  letter 
was  written. 

There  is  nothing  then,  strange  in'  the  hypothesis,  that  Farmer  had  received 
enough  funds  to  forward  $1,847,  to  Cooper,  by  the  2d  Feb.  1850. 

It  should  also  be  remembered,  that  the  suit  is  against  a  deceased  person. 
«  That  plaintiff  has  not  admitted  in  his  petition  any  credits,  although  some  are 

clearly  established  by  the  testimony. 

We  are  of  opinion,  that  from  the  evidence  and  circumstances  of  this  case,  de- 
fendant is  entitled  to  the  credit  of  a  thousand  dollars  more  than  was  allowed 
by  the  District  Court 

It  is  urged  by  plaintifi^  that  legal  interest  is  due  to  him  from  the  time  the 
money  was  collected  by  Farmer, 

The  whole  therefore,  except  a  trifling  sum,  was  due  before  the  9th  of  March, 
1852,  the  date  of  the  Act,  which  gives  legal  interest  from  the  maturity  of  debts. 
This  Act  does  not  affect  debts  created  anterior  to  its  passage,  even  if  it  could 
affect  those  due  by  an  agent  to  his  principal 
The  following  is  the  basis  of  our  judgment: 

Farmer,  as  agent  of  Cooper,  sold  lands  to  the  following  persons,  for  the 
prices  stated,  to  wit : 

*     To  John  M.    Veale, 

*^  Jessee  db  Lewis  Tubh 

"  George  Kilgore 

**  Jessee  Tubh 

**  George  Lowry 

'*  John  Sholers, 

"  L,  a  Calloway 

Making  the  aggregate  of  land  sold,  say  $4,988  601 $4,988  60^ 

Credits. 

1.  He  is  entitled  to  a  credit  of  the  Tulb  notes  which  were  re- 

turned by  the  Administrator  to  Cooper $    576  33 

2.  Commission  of  5  per  cent  for  selling  on  $576  33 28  80 

8.  "        "  10 "      **      "        "      "  $4,412  27,  which  is 

the  real  amount  of  sales,  after  deducting  from  $3,988  60^, 

the  Tuhb  notes,  $576  33,  which  were  returned . .  441  20 

4.     Amount  of  taxes  paid  by  Farmer  on  lands  of  Cooper 79  46 

6.     Remitted  through  Bogart  &  Foley 2,460  68 

Three  remittances,  two  of  $1,000,  each,  and  one  of  $468  68. 


1,078  12i  cash  . . 

..$1,078  12i 

802  10 

credit. . 

. .   802  10 

270  76 

. .   270  76 

274  23 

. .   274  23 

1,496  20 

. .  1,496  20 

975  43 

*   ■«■ 

...   975  48 

591  76 

..   591  76 

Total  amount  of  credits,  say,  $8,594  47 $8,594  47 
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Balance  due  $1,394  13^,  with  5  per  cent  interest  from  the  death  of  Farmer,       Ooopa 
to-wit:  the  1st  November,  1854.  HiBBiaoir. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  plaintiff  recover  of  defendants  ($1,394  13,)  with  five  per  cent  in- 
terest thereon,  from  the  1st  November,  1864. 

It  is  further  ordered  and  decreed,  that  defendant  pay  the  cost  of  the  lower 
court,  and  plaintiff  and  appellant  those  of  appeal,  and  that  the  judgment  be 
paid  in  due  course  of  administration. 


J.  D.  Christian  v,  J.  Monettb. 

When  the  consideration  of  the  alignment  of  a  Judgment  by  ^.  to  ^.  was,  that  S.  might  arall  him- 
self of  thejudgment  to  compensate  certain  unmatured  notes  due  by  him  to  C,  the  Judgment 
debtor,  and  B.  promised  and  undertook  to  pay  the  amount  of  said  notes  whvn  they  become  due  to 
A.  Beid :  That  the  contract  might  be  enforced  hjA,  although  the  notes  were  not  In  his  possession. 

IPVbere  a  party  is  aware  of  the  ii^ury  that  may  result  to  him  from  a  compliance  with  his  part  of  the 
contract,  andyet  voluntarily  enters  into  It,  he  cannot  afterwards  require  an  indemnifying  bond, 
and  if  a  bond  was  giren  at  the  time  of  the  contract,  be  can  require  no  other,  even  if  its  amouat  Is 
tnsofflclent  to  protect  him  against  loss. 

APPEAL  from  the  District  Court  of  Morehouse,  Richardson^  J. 
McGwire  &  JRay,  for  plaintiff  and  appellant    Newton  &  Hall,  for  defen- 
dant 

Cole,  J.  The  points  in  this  case  will  be  more  easily  comprehended  by  an 
examination  of  the  facts. 

James  Monette,  defendant,  owed  Charles  J.  Gee  two  notes,  each  for  $376, 
one  due  1st  March,  1854,  the  other  1st  of  March,  1855,  with  eight  per  cent  in- 
terest per  annum  after  maturity. 

Joseph  D.  Christian,  plaintiff,  was  the  owner  of  a  judgment  against  the  said 
Gee,  for  $1,696  80,  with  eight  per  cent  per  annum  interest,  from  the  27th  of 
May,  1847. 

Christian  proposed  to  Monet te  to  transfer  to  him  the  judgment,  if  Monette 
would  pay  him  the  amount  of  the  two  notes  he  owed  Gee.  This  proposition 
was  accepted. 

Christian  then  transferred  to  Monette  thejudgment,  and  in  the  act  of  trans- 
fer Monette  agreed  to  pay  to  Christian  the  several  notes  which  he  had  exe- 
cuted in  favor  of  Gee,  as  the  same  respectively  fell  due,  Ac.  It  was  further 
stipulated  in  the  act  of  transfer,  it  was  the  intention  of  the  parties,  that  Chris- 
tian, by  this  assignment,  shall  enable  Monette  to  compensate  the  said  notes 
against  Gee,  and  Monette  was  to  pay  the  two  notes  herein  mentioned  to  Chris- 
tian, at  their  maturity,  in  consideration  thereof. 

In  document  A,  which  was  the  written  contract  between  the  parties,  there 
is  nothing  said  about  a  bond  to  be  executed  by  Christian  to  Monette,  to  guar- 
antee his  part  of  the  contract 

It  appears  that  on  the  same  day  of  the  execution  of  contract  A,  Christian, 
with  W,  H.  Galkufpy,  as  his  security,  executed  a  bond  in  favor  of  Monette  for 
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OBRisnAa  $600,  which,  after  reciting  and  referring  to  the  contract  A,  stipulates  that: 
MoiRTTB.  *^If  the  said  Joseph  Christian  shall  well  and  truly  defend  and  save  harmleas 
the  said  James  Monette  against  any  suits,  or  actions  at  law,  which  the  said 
Charles  J^  Gee^  or  any  one  else  pretending  to  be  his  assignee  of  the  said  notes, 
may  institute  against  said  Monette^  on  account  thereof,  as  arising  thereout  or 
therefrom,  and  shall  assume  and  pay  all  the  cost«,  damages  and  expenses  of  lit- 
igation of  whatever  nature  and  kind  having  relation  thereto,  then  this  obliga- 
tion to  be  null  and  void,  otherwise  to  be  and  remain  in  fuli  force  and  virtue  as 
a  penal  obligation.'^ 

Monette  having  failed  to  pay  according  to  said  contract,  this  suit  was  insti- 
tuted against  him  by  Christian^  on  the  contract  A,  for  $760 ;  the  amount  of 
the  two  notes  given  by  Monette  to  Gee  for  $375  each,  with  eight  per  cent  in- 
terest from  maturity. 

It  was  tried  before  a  jury,  who  rendered  a  verdict  for  the  amount  due,  but 
affixed  a  condition  that  plaintiff  should  secure  the  defendant  "  with  an  indem- 
nifying bond  for  double  the  amount  at  issuo,  with  good  and  sufficient  security 
in  this  State  and  parish  to  indemnify  the  defendant  against  those  Gee  notes,  if 
ever  presented;  the  date  and  amount  of  each  note  to  be  specified  in  the  bond; 
that  the  bond  to  be  executed  in  five  days  after  the  adjournment  of  court,  or 
the  contract  be  null  and  void  and  of  no  effect" 

Plaintiff  has  appealed  from  the  judgment  on  account  of  this  condition,  and 
we  are  of  opinion,  that  the  jury  had  no  right  to  annex  it  to  their  verdict 

The  rights  and  obligations  of  contracting  parties  must  be  determined  by 
their  contracts,  and  the  law  applicable  thereto. 

An  examination  of  the  contract  A,  shows  that  plaintiff  did  not  have  or  ex- 
pect to  have  the  Gee  notes  in  his  possession  at  their  maturity ;  but  notwith- 
standing that,  defendant  was  to  pay  plaintiff  the  amount  of  them,  so  no  de- 
ception was  practised  by  plaintiff  or  his  counsel,  on  defendant  Besides,  the 
question  of  off-set  or  compensation  is  one  of  law,  and  defendant  cannot  plead 
ignorance  of  the  law.  Besides,  there  is  no  stipulation  in  the  contract  A,  that 
plaintiff  was  to  give  security  to  the  defendant  to  insure  the  performance  of  his 
part  of  the  contract ;  yet,  as  the  bond  B,  was  executed  at  the  same  time  with 
the  contract  A,  for  the  purposes  therein  stipulated,  and  left  with  said  document 
A,  in  the  possession  of  Robertson,  by  consent  of  both  parties,  it  is  justly  to  be 
presumed  that  plaintiff  did  give  the  bond  B  to  defendant,  and  that  it  was  ac- 
cepted by  him  as  satisfactory  at  the  time. 

Robertson  testifies :  "  The  documents  A  and  B  were  written  by  me,  and  I 
saw  the  parties  sign  them ;  they  were  executed  at  the  same  time  in  my  office ; 
Monette  was  present  when  the  documents  were  left  by  consent  of  both  parties 
in  my  possession ;  they  were  obtained  from  me  by  the  counsel  of  the  plaintiff 
)n  this  case." 

The  security  on  the  bond  resided  in  Arkansas  at  the  time  the  bond  was 
signed;  defendant  cannot  then  now  object  that  he  is  a  non-resident 

We  would  also  observe,  that  defendant,  by  signing  the  obligation  A,  has 
acknowledged  the  transfer  to  him  of  the  judgment  therein  spoken  of;  and  agreed 
to  pay  the  price  stipulated. 

A  mere  allegation  of  his,  that  the  consideration  has  failed,  unsupported  by 
any  evidence  whatever,  does  not  throw  on  plaintiff  the  onus  of  proving  the 
consideration,  or  of  showing  it  was  what  it  purported  to  be  on  the  &oe  of  the 
contract 
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There  is  nothing  to  establish  that  "  Oei'*  is  not  still  the  holder  of  the  notes ;       CHBarmi 
on  the  contrary,  it  would  appear  that  he  is  ;  at  any  rate,  the  evidence  is  such       mohrtb. 
that  Monette  might  defeat  any  action  that   Gee  or  any  holder  of  these  noteg 
might  bring  against  Monette  on  them,  by  having  them  compensated  by  the 
judgment  transferred  to  Monette. 

Boho,  a  witness,  shows  that  "  Oee^  sent  him  copies  of  the  notes  to  have 
them  collected  after  they  were  due. 

It  should  also  be  observed,  that  the  last  of  the  *^  Gee  notes^'  matured  the  last 
of  March,  1856,  and  no  suit  has  yet  been  instituted  against  Monette  on  either 
of  them ;  so  the  contingency  has  not  yet  happened  when  defendant  could  call 
on  plaintiff  to  defend  him  against  said  notes,  as  he  obligated  himself  in  the 
bond  to  do. 

It  is  also  objected,  that  after  the  agreement  of  transfer,  defendant  became 
dissatisfied  with  the  arrangement ;  and  plaintiff  then  brought  suit  in  his  own 
name  upon  the  judgment  against  Gee,  and  made  defendant,  Monette,  party  as 
garnishee. 

This  suit  was  intended  to  reach  the  notes  in  the  hands  of  Gee,  or  to  effect  a 
legal  seizure  of  them,  and  to  free  Monet  tee  from  any  liability  on  them,  upon 
paying  the  amount  to  plaintiff. 

It  was  also  instituted  at  the  request  and  for  the  benefit  and  protection  of  de- 
fendant, as  appears  from  the  testimony  of  Rohertson,  who  declares : 

"When  the  defendant's  first  note  mentioned  in  the  agreement  fell  due,  I  ap- 
plied to  Monette  for  Christian  for  payment.  Monette  expressed  an  unwilling- 
ness to  pay,  because  he  did  not  consider  himself  safe  in  making  that  payment, 
because  the  note  was  not  in  my  possession,  and  was  understood  to  have  been 
sent  by  Mr.  Gee  to  Mr.  Archibald  McJiter.  Monette  suggested  to  me  the  pro- 
priety of  instituting  such  an  action  as  I  afterwards  did  bring  against  Gee,  for 
his  protection.  I  then  filed  the  papers  in  that  suit,  which  is  the  suit  of  attach- 
ment against  Gee,  making  Monette  the  garnishee  for  the  amount  of  the  note, 
propounding  interrogatories  to  him  as  garnishee." 

"  Mr.  Monette  did  not  express  any  dissatisfaction  with  the  first  arrangementSf 
but  thought  they  were  not  safe  enough  for  his  protection,  for  the  notes  which 
he  had  given  to  Gee,  referred  to  in  the  agreement" 

This  evidence  shows  that  defendant  cannot  avail  himself  of  this  suit  as  a 
defence  in  the  action  at  bar.  It  was  instituted  at  his  suggestion,  and  can  only  be 
regarded  as  a  desire  on  the  part  of  plaintiff  to  do  any  thing  that  defendant 
might  propose  for  his  protection. 

We  are  of  opinion,  that  when  a  party  is  aware  of  the  injury  that  may  re- 
sult to  him  from  a  compliance  with  his  part  of  the  contract,  and  yet  volunta- 
rily enters  into  it,  he  cannot  afterwards  require  an  indemnifying  bond ;  and  if 
a  bond  was  given  at  the  time  of  the  contract,  he  can  require  no  other,  even  if 
its  amount  is  insufficient  to  protect  him  against  loss. 

Plaintiff  is  then  entitled  to  have  the  judgment  amended  as  prayed  for. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  part  of  the  judg- 
ment which  requires  plaintiff  to  furnish  an  indemnifying  bond,  be  avoided  and 
reversed ;  and  that  the  judgment  be  in  all  other  respects  affirmed,  with  costs. 
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VicKSBURG,  Shrkveport  &   Tbxas  Railroad  v.  a.  C.  McKeax. 

Parol  declarations  made  by  officers  of  a  company  on  public  occasions,  if  admissible  at  all  to  Invali- 
date a  subscription  for  stock,  cannot  avail  a  subscriber  who  does  not  show  that  such  declarationa 
amounted  to  fraud  on  the  part  of  the  company,  Inducing  error  on  his  own  part  when  he  subscribed* 

The  Act  Incorporating  the  Yicksburg,  Shreveport  and  Texas  Railroad  Company,  required  the  com* 
pany  to  commence  the  work  in  sections  as  nearly  simultaneously  as  may  be,  and  pointed  out  where 
the  secUons  should  begin,  and  In  what  direction  the  work  should  be  carried  on.  It  contained  a 
proviso  that  the  stock  subscribers  In  each  parish  or  corporation,  or  a  majority  in  amount  shoald 
have  the  right  to  designate  on  what  section  of  the  road  they  desired  their  stock  subscriptions  to  be 
used.  Defendant,  when  sued  for  his  stock  subscription,  offered  to  prove  that  the  company  had 
abandoned  the  idea  of  working  on  one  section,  and  had  determined  to  appropriate  the  funds  of 
the  company  to  work  on  another  section.  BHd  :  That  the  evidence  was  properly  r^ected  for  the 
defence  set  up,  could  not  avail  defendant. 

A  stock  subscriber  who  had  not  paid  bis  five  per  cent,  at  the  time  of  subscribing,  could  not  avaO 
himself  of  the  plea  that  the  charter  required  It  to  be  paid  at  the  time  of  subscribing,  and  in  de- 
fault thereof,  declared  his  subucrfptlon  forfeited — for  it  was  his  duty  to  make  the  payment,  and 
to  sustain  such  a  defence,  would  be  to  permit  a  party  to  avail  himself  of  hia  own  wrong. 

APPEAL  from  the  District  Court  of  Ouachita.  BieTtarHson^  J. 
Mc  Chi  ire  <S>  Rcty^  for  plaintiflf.  Ludtlwg^  for  defendant  and  appellant. 
Merrick,  C.  J.  The  defendant  subscribed  to  forty  shares  of  stock  in  the  Yicks- 
burg, Shreveport  and  Texas  Railroad  Company.  At  the  time  of  subscription, 
the  defendant  did  not  pay  the  five  per  cent,  upon  the  subscription  as  contem- 
plated by  the  third  section  of  the  original  Act,  recited  in  the  preamble  of  the 
Act  of  28th  April,  1853,  incorporating  siiid  company.     Acts  1868.  p.  183. 

The  defendant  being  in  arrearages  on  the  instalments  called  in,  to  the  amount 
of  $550  00,  the  present  action  was  instituted  to  enforce  the  collection  of  the 
same. 

The  defendant  resists  the  present  action  in  this  court,  on  three  grounds,  viz : 

1st  That  he  never  subscribed  for  the  stock  on  the  terms  stated  in  the  char- 
ter of  the  company,  or  in  the  petition  of  the  plaintiffs. 

2d.  That  the  plaintiff  has  altered  the  contract  (if  there  be  a  contract)  with- 
out defendants  consent 

Sd.  That  the  defendant  did  not  pay  the  five  per  centum  which  he  aftervi'ards 
learned  was  necessary  to  render  his  subscription  valid. 

L  On  the  first  part,  the  defendant  produces  the  testimony  of  Fatricl%  who 
says,  "  I  was  present  at  the  Railroad  meeting  at  Forksville,  referred  to  in  de- 
fendant^ s  answer.  The  defendant  made  a  speech  against  the  Bailroad  tax.  I 
have  no  distinct  recollection  what  Col.  Coleman,  (the  president)  did  say,  as  it 
has  been  a  long  time  since,  but  it  is  my  opinion  he  said  that  \f  the  tax  ttae 
carried,  the  tax  would  he  deducted  from  their  subscriptions,  and  if  it  teas  not 
carried  they  would  7iot  have  their  subscriptions  to  pay.  He  said  so,  as  well  as 
I  recollect,  a  considerable  time  after  waiting  for  persons  to  subscribe.  It  teas 
after  Coleman  said  this  that  A.  C  McKean  subscribed.^^ 

This  testimony  was  excepted  to  by  the  counsel  for  the  plaintiff,  on  the  ground 
that  what  was  said  at  the  time  or  before  the  defendant  subscribed,  the  charier 
could  not  be  received  to  vary  the  written  contract,  and  that  the  president  or  the 
company  could  not,  nor  could  any  stockholder,  or  any  other  persons,  alter  the 
conditions  for  the  subscription  of  stock. 
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If  admissible,  the  testimony  on  this  branch  of  the  defendant's  case,  is  very  Vicmbtoo  k.  b. 
unsatisfactory.     It  is  only  a  matter  of  opinion  with  his  witness,  while  other  in-       MoKbas. 
telligent  witnesses  heard  nothing  of  the  kind  in  the  speech  referred  to. 

If  parol  declarations  as  understood  by  witnesses  to  have  been  made  by  offi- 
cers of  a  company  on  public  occasions,  can  bo  given  in  evidence  to  invalidate 
the  subscription  of  stock,  there  will  be  very  little  security  to  those  who  loan  * 

money  or  render  assistance  to  institutions  of  this  kind.  The  defendant  has  not 
shown  that  fraud  on  the  part  of  the  company,  inducing  error  on  his  own  part 
which  after  this  lapse  of  time  will  entitle  him  to  relief 

II.  The  twenty-first  section  of  the  original  Act,  required  the  company  to 
commence  the  work  in  sections  as  nearly  simultaneously  as  may  be ;  one  sec- 
tion to  commence  on  the  Mississippi  River  and  run  west,  one  section  to  com- 
mence on  the  Ouachita  River  and  run  either  east  or  west,  or  both,  as  may  be 
thought  best,  and  one  section  to  commence  on  Red  River,  and  to  run  east  or 
west,  or  both,  as  may  be  thought  best ;  provided  the  stock  subscribers  in  each 
parish  or  corporation,  or  majority  in  amount,  shall  have  the  right  to  designate 
on  what  section  of  said  road  they  desire  their  stock  subscription  to  be  used. 
On  the  trial  the  defendant  offered  to  prove  by  a  resolution  of  the  company, 
that  the  board  of  directors  "  had  abandoned  the  idea  of  working  on  the  sec- 
tion of  the  road  on  the  Ouachita  River,  and  determined  to  appropriate  the 
funds  of  the  company  to  work  the  section  of  the  road  commencing  on  the  Mis- 
sissippi River,'^  but  on  the  objection  of  plaintiff's  counsel,  the  testimony  was 
excluded.  The  Judge  of  the  District  Court  did  not  err,  non  constat,  but  the 
directors  were  instructed  where  to  commence  the  work  by  the  stockholders 
under  the  proviso  above  recited.  If  that  were  not  the  case,  and  the  1st  section 
of  the  Act  should  be  considered  as  imperative,  instead  of  being  simply  direc- 
tory, it  would  not  benefit  the  defendant's  case.  It  might  possibly  give  rise  to 
a  proceeding  on  the  part  of  the  government  to  cause  the  charter  of  the  com- 
pany to  be  forfeited,  but  it  could  not  relieve  a  stockholder  from  his  subscription 
of  stock.     2  Rob.  218. 

III.  We  do  not  understand  the  charter  of  this  company  to  declare  the  sub- 
scription of  stock  to  be  absolutely  void  for  the  non-payment  of  the  five  per 
cent,  directed  to  be  paid  at  the  time  of  subscribing  each  share. 

It  was  the  duty  of  the  defendant  to  have  paid  it,  and  it  is  a  rule  of  law  that 
no  man  should  be  permitted  to  take  advantage  of  his  own  wrong.  Canal  Bank 
V.  Eoland,  5  Ann.  365.     Bed  River  Railroad  Company  v.  Young,  6  Rob.  40. 

The  testimony  of  Morrison  a  stockholder,  was  under  the  statute  admissible, 
and  on  the  whole  we  think  the  case  is  clearly  with  the  plaintiff,  and  that  the 
judgment  of  the  lower  court  should  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  cost 
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Scott,  Carhart  &  Co.  v.  Sarah  E.  Jackson,  et  al. 

The  pftrtj  who  relief  on  an  exception  dOatorr  in  iU  nature,  although  arising  tnta  the  force  of  the 
proceeding,  mnai  specially  plead  his  tsxception  and  point  out  the  particular  defect  upon  which  he 
relies. 

When  a  wife  had  obtained  a  Judgment  for  separation  of  property  against  the  husband,  and  under 
her  execution  had  purchased  a  tract  of  land,  but  omitted  to  record  the  sherifTs  deed  to  the  sttne, 
until  after  a  creditor  of  the  husband  had  obtained  and  recorded  a  Judgment  agah&st  him.  JSMd : 
That  the  sale  to  the  wife,  as  to  the  Judgment  creditor  of  the  husband  was  null  and  void,  because 
not  recorded  according  to  law,  and  that  the  wife  had  the  option  to  pay  the  creditor  or  suffer  the 
property  to  be  sold  and  pssert  her  mortgage  (and  the  ralid  mortgages  to  Which  she  was  legally 
subrogated,)  upon  the  proceeds  of  the  sale. 

The  court  takes  Judicial  cognisance  of  the  signatures  of  recorders,  and  when  no  elation  has  been 
made  to  the  Introduction  of  the  certificate,  it  must  be  held  as  proving  whatever  can  be  reasonably 
and  fairly  implied  from  it. 

APPEAL  from  the  District  Court  of  Jackson.     Richardson^  J. 
/.  W.  Steel,  for  plaintiff.      McGvire  <£•  Bay,  for  defendant  and  appellant 

Merrick,  C.  J.  This  is  an  hypothecary  action  against  the  defendant  as 
third  possessor.  The  exception  that  "  the  allegations  in  plaintiff's  petition  do 
not  entitle  them  to  any  judgment  against  the  defendants  "  is  not  suflSciently  spe- 
cial to  enable  the  defendant  to  raise  the  question  whether  the  previous  demancis 
were  formally  alleged  or  not  The  party  who  relies  upon  an  exception  dilatory 
in  its  nature,  although  arising  from  the  form  of  the  proceeding,  must  specially 
plead  his  exception,  aud  point  out  the  particular  defect  upon  which  he  relies. 
The  exception  filed  merely  raises  the  question  whether  the  plaintiff  has  a  sut)- 
stantial  demand  against  the  defendant. 

The  defendant  obtained  apparently  a  yalid  judgment  against  her  husband  for 
separation  of  property  in  March  1861.  In  execution  of  her  judgment,  she 
seized  the  tract  of  land  and  slave  on  which  the  plaintiff's  are  now  attempting 
to  enforce  their  mortgage,  and  on  the  1st  day  of  May,  1851,  she  became  the 
purchaser  of  the  same.  She  did  not  cause  her  deed  from  the  sheriff  to  be  re- 
corded until  the  20th  February,  1852.  In  the  mean  time  the  plaintiffs  having 
obtained  judgment  against  Moore,  the  husband  of  the  defendant,  caused  the 
same  to  be  recorded  as  a  judicial  mortgage  on  the  20th  November,  1861,  and  the 
present  suit  is  against  the  wife  to  subject  the  property  purchased  by  her,  to  the 
plaintiff 's  judgment  by  reason  of  the  recording  of  their  judgment  previous  to 
the  registry  of  the  sheriff's  deed  to  the  defendant  The  plaintiflfe  contend  that 
under  the  Act  1813,  re-enacted  in  the  statutes  of  1855,  p.  885  (revised  statutes 
458,)  the  defendant's  deed  from  the  sheriff  could  have  no  effect  against  them 
as  third  persons.  The  defendant  relies  on  the  case  of  Wolf  A  Clark  v.  Lowry, 
10  Ann.  272,  and  alleges  that  the  sale  extinguished  any  mortgage  younger 
than  her  own.  In  the  case  cited,  a  junior  judicial  mortgage  which  existed  at 
the  time  of  sale  and  figured  on  the  certificate  of  mortgages,  was  held  to  have 
been  extinguished  by  the  sale  upon  the  superior  mortgage  of  the  wife,  and 
that  her  subsequent  neglect  to  record  her  sheriff's  deed  did  not  revive  to  her 
prejudice  the  mortgages  which  the  sheriff  was  bound  under  Art  708.  C.  C.  to 
release.  In  the  case  before  us,  as  in  that  case,  the  wife  had  caused  her  deed 
to  be  recorded  before  the  seizure  of  her  property  was  attempted.  The  only 
difference  between  the  two  cases  is,  that  in  the  case  cited,  the  judgment  was 
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recorded  at  the  time  of  the  seizure  and  sale  of  the  property,  in  this,  the  S<J" 
judgment  was  recovered  and  recorded  afterwards.  It  is  probable  that  if  the  Jacmok. 
plaintiff  *s  judicial  mortgage  had  been  in  existence  at  the  time  of  the  sale,  it 
would  have  been  extinguished  by  it,  and  that  the  plaintiffs  were  not  injured  by 
the  neglect  to  record  the  sheriff's  deed  to  the  defendant,  for  the  property  did 
not  bring  enough  to  pay  the  prior  mortgages  resting  upon  it  including  the  de- 
fendant's, in  full.  Still  it  is  possible  they  might,  had  they  been  in  the  situa- 
tion  of  junior  mortgage  creditors,  have  themselves  bid  more  for  the  property 
and  thus  secured  a  part  of  their  debt  The  argument  therefore  that  the  plain- 
tiffs have  no  reason  to  complain  that  defendant's  deed  was  not  recorded  because 
they  have  not  been  injured  by  the  neglect,  is  not  entirely  conclusive.  The 
case  must  therefore  be  decided  upon  the  statute  and  the  articles  of  the  Code 
of  Practice.  At  the  sheriff's  sale  it  was  not  in  the  power  of  the  sheriff  to  re- 
lease the  plaintiff's  mortgage  because  it  was  not  in  existence.  Plaintiffs  were 
not  bound  to  attend  the  sale  to  protect  themselves  against  the  superior  mort- 
gage of  the  defendant,  for  they  had  none  themselves.  They  were  third  per- 
sona As  to  them  by  the  very  words  of  the  statute,  the  sale  made  by  the 
sheriff  of  the  land  and  slave  "  was  utterly  null  and  void,"  because  not  recorded 
as  required  by  law.  In  the  eye  of  the  law,  as  to  them,  the  property  was  still 
the  property  of  Moore^  and  the  registry  of  their  judgment  was  valid  as  a  ju- 
dicial mortgage  against  him.  The  plaintiffs  who  might  have  seized  the  prop, 
erty  at  once  as  that  of  Moore  under  an  execution,  until  the  deed  was  recorded, 
now  very  properly  treat  the  defendant  as  a  third  possessor.  Their  mortgage  is 
junior  to  that  of  the  wife,  and  to  those  prior  mortgages  which  she  has  assumed 
or  paid,  and  she  has  the  option  to  pay  the  plain  tiff  ,s  demand,  or  suffer  the  pro- 
perty to  be  sold  and  assert  her  mortgage  (and  the  valid  mortgages  to  which 
she  is  legally  subrogated,)  upon  the  proceeds. 

As  to  the  objection  made  in  this  court  to  the  certificate  of  the  recorder  of 
mortgages,  it  is  proper  to  observe  in  conclusion,  that  we  take  judicial  notice 
of  the  signature  of  the  recorder  of  the  parish  of  Jackson,  and  as  the  defend- 
ant did  not  object  to  the  introduction  of  the  certificate  when  offered,  it  must 
be  held  as  proving  whatever  can  be  reasonably  and  fairly  implied  from  it.  Had 
defendant  made  the  objection  at  the  time  the  testimony  was  offered,  it  would 
doubtless  have  been  obviated  by  a  formal  certificate  under  seal. 

As  it  regards  the  cost,  the  defendant  had  the  right  to  require  the  production 
of  a  bill  detailing  the  items  of  the  same.  She  waived  this  right  by  allowing 
the  receipts  for  the  costs  to  be  offered  in  evidence  without  reference  to  the  cost 
bills.  The  court  did  not  err  in  enforcing  the  mortgage  for  the  costs  also.  2 
Ann.  610. 

Judgment  affirmed. 
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E.  M.  Jenkins,  tutor  r.  Grigsby,  et  al. 

Where  plaintiff  prays  that  defendant  **  be  notified  of  hit  demand  by  service  of  citation  and  a  copy 
of  the  petition,"  and  defendant  is  cited  in  the  usual  way  it  will  be  regarded  as  an  ordinaTj  acUoii. 

If  plaintiff  who  has  a  right  to  an  ezecutorj  proceeding  selects  the  ordinary  process,-  the  defendant 
has  a  right  to  answer,  and  after  issue  Joined,  the  plaintiff  is  precluded  f^om  disconthiufng  the 
ordinary,  and  resorting  to  executory  action. 

APPEAL  from  the  District  Court  of  Caddo.     Cre^well,  J. 
Landrum  &  Williamson^  for  plaintiff     Hodge  d;  AnstiTi,  for  defendant 
and  appellant 

Merrick,  C.  J.  The  plaintiff  being  the  holder,  in  her  capacity  of  tutrixt 
of  paper  secured  by  mortgage  on  property  in  possession  of  the  defendant  as 
third  possessor,  filed  her  petition  in  the  District  Court  for  the  parish  of  Caddo» 
setting  forth  her  cause  of  action  and  concluding  with  the  following  prayer : 

"  Wherefore  petitioners  pray,  the  premises  being  considered,  that  the  said 
John  F.  Grigsby  who  is  now  present^  and  in  the  parish  of  Caddo,  be  notified 
of  this  demand  by  service  of  citation,  and  a  copy  of  this  petition,  and  that  on 
his  default  to  return  the  property  above  described,  or  to  pay  the  sum  heretore 
set  forth  and  claimed,  that  an  order  of  seizure  and  sale  issue  to  the  sheriff  of  the 
parish  of  Caddo,  commanding  Mm:  to  seize  and  sell  the  said  parcel  of  land,and  ta 
pay  out  of  the  proceeds,  thereof,  to  petitioner,  $4,725  &c.,  and  for  all  neces- 
sary orders  and  decrees,  and  for  general  relief." 

Citation  in  the  usual  form  issued  and  was  served  with  the  petition  upon  the 
defendant  in  January,  1857. 

On  the  80th  of  May,  the  cause  was  by  order  of  the  court  set  for  trial  on  the 
6th  of  June.  On  the  5  th  of  June,  an  order  was  entered  on  the  minutes  grant- 
ing  a  delay  until  June  8th,  for  defendant  to  answer  and  fixing  the  cause  for 
trial  on  the  9th  of  same  montb.  On  the  9th  day  of  June,  the  defendant  of- 
fered to  file  his  answer,  which  was  objected  to,  on  the  grounds  that  action  was 
vide  exeeutitay  and  therefore  defendant  had  no  right  to  file  an  answer,  and  that 
he  has  no  right  to  call  Lewis  K.  Origtiby  in  warranty.  The  court  refused  to 
allow  the  defendant  to  file  his  answer  on  the  first  of  those  grounds,  and  defend' 
ant  excepted 

The  case  was  afterwards  reassigned  for  trial  and  judgment  rendered  in  fltvor  of 
plaintiff,  ordering  the  land  to  be  seized  and  sold  to  satisfy  the  plain tiff^s  de- 
mand 

The  first  question  presented  by  the  defendant  and  appellant  is,  did  the  eourt 
err  in  refusing  to  allow  defendant  to  file  his  answer  ? 

In  the  answer,  the  defendant  joined  by  his  vendor  and  warrantor,  sets  up 
various  defences  to  the  plaintiff's  action.  If,  therefore,  he  had  a  right  to» 
file  the  same  in  the  lower  court,  the  cause  must  be  remanded,  to  allow  him  to 
prove  his  allegations. 

The  Code  of  Practice  divides  actions  into  three  kinds,  ordinary,  executory 
and  summary.  Art.  97.  The  ordinany  action  is  where  citation  takes  place 
and  all  the  delays  and  forms  of  law  arc  observed  They  are  executory  when 
the  seizure  is  obtained  against  the  property  of  the  debtor,  Kithoui  pretious 
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citation  in  yirtue  of  an  Act  or  title  imparting  confession  of  judgment,  or  in 
other  cases  provided  by  law.  They  are  summary  when  carried  on  with  ra-  Gaioaw. 
pidity  and  without  the  observance  of  the  formalities  required  in  ordinary  cases. 
Art  98.  According  to  the  foregoing  definition  the  action  instituted  in  this 
case  was  an  ordinary  action.  It  was,  at  the  prayer  of  the  plaintiff,  preceded 
by  a  citation  calling  upon  the  defendant  under  the  mandate  of  the  court  to 
answer  the  plaintiff  ^s  demand  within  the  delays  allowed  by  law  in  ordinary 
cases.  The  plaintiff  had  the  option  to  resort  to  this  mode,  or  to  obtain  an  or- 
der of  seizure  and  sell  without  previous  citation  as  allowed  by  Art.  734  of  the 
Code  of  Practice.  Having  made  his  selection,  the  question  arises  is  he  so  bound 
by  it  that  he  cannot  recur  to  the  executory  process.  Possibly  so  long  as  the 
eontestatu  litis  had  not  been  formed  in  this  suit,  he  had  the  right  to  discontinue, 
pay  costs,  and  conmience  de  novo  in  the  other  form  of  the  action.  However, 
this  may  be,  it  is  clear  that  so  long  as  this  suit  was  pending,  the  plaintiff 
could  not  resort  to  the  executory  process,  as  so  soon  as  an  issue  had  been  ten- 
dered by  the  answer,  the  plaintiff's  citation  had  become  absolute  and  he  was 
forever  precluded  from  resorting  to  that  proceeding.  3  N.  S.  501, 504  Gurtee 
V.   Cognet.  2  L.  R.  547.  De  Gruy  Sgndlc  v.  Ilenuen,  2  Ann.  489. 

The  defendant  had,  therefore  the  right  to  file  his  answer  and  to  be  heard 
upon  his  allegations  therein  as  in  other  cases. 

It  is  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment  of  the 
lower  couH  be  avoided  and  reversed,  and  that  the  case  be  remanded  to  the 
lower  court  with  instructions  to  the  same  to  receive  and  cause  the  answer  of 
the  defendant  annexed  to  his  bill  of  exceptions  to  be  filed,  and  otherwise  pro- 
ceed according  to  law,  the  plaintiff  paying  the  costs  of  the  appeal. 


12    64d| 

State  r.  Winfrbe*s  Securities.  _^1819| 

The  Act  of  1S67  whtch  gave  to  the  auditor  of  public  accounts  the  remedy  of  a  writ  of  distreM 
against  delinquent  tax  collectors  and  their  sureties,  merely  provided  a  remedy  of  which  the  audi- 
tor could  have  availed  himself  while  it  was  in  force.  But  the  failure  of  the  auditor  to  exercise 
the  remedy  and  enforce  the  demands  cf  the  State  against  tax  collectors,  cannot  deprive  the  State 
of  Its  right  to  collect  the  unpaid  dues  by  another  remedy  provided  subsequent  to  the  delinquency ; 
for  when  an  obligation  is  due,  a  change  In  the  mode  of  procedure  does  not  affect  it. 

Where  the  obligation  of  the  sureties  on  a  tax  collector's  bond  is  solidary,  the  State  may  proceed 
against  them  before  obtaining  Judgment  against  the  principle  obligator. 

The  case  as  presented  by  this  action,  is  not  inconsistent  with  the  Code  of  Practice,  It  is  not  affected 
therefore  by  any  repealing  clause  in  the  law  of  1S55,  for  there  is  a  saving  clause  in  the  Act  ex- 
cluding from  repeal  the  provisions  of  the  Code  of  Practice  on  the  subject. 

Parties  who  sign  a  bond  impliedly  waive  defects  In  its  form. 

Actions  against  tax  collectors  or  their  sureties,  are  not  prescribed  by  1, 2, 8, 4  or  6  years. 

APPEAL  from  the  District  Court  of  Morehouse.     Bichardsan^  J. 
F.  B.  Stuhhs,  District  Attorney  for  the  State.      McGuire  A  Ray^  for  de- 
fendants. 

Cole,  J.  This  suit  was  instituted  at  the  order  of  the  Auditor  of  Public  Ac- 
counts on  the  15th  September,  1852,  against  a  number  of  persons,  as  securities 
in  Molido  for  A.  B.  G,  Winfrey^  State  Tax  Collector  for  the  parish  of  Morehouse 
in  the  year  1848,  for  the  taxes  of  1847. 


644  SUPREME  COURT  OF  LOUISIANA, 

Btam  The  amount  of  State  tax  for  said  parish  for  1847,  was  $5,428  40,  of  which 

WnntM.  amount  the  collector  paid  to  the  accounting  officer,  $3,555  03,  leaving  a  bal- 
ance due  the  State  of  $1,873  37,  for  which  amount,  with  two  per  cent  per 
month  interest,  since  the  1st  January,  1849,  this  suit  is  brought 

There  was  judgment  against  the  State  as  in  case  of  non-suit  in  the  lower 
court,  and  the  State  appeals  from  this  judgment 

The  answer  of  defendant  admits  the  genuineness  of  their  signatures  to  the 
bond  sued  on,  but  sets  up  several  objections  to  this  proceeding,  and  denies  their 
liability.     We  will  now  consider  the  objections  of  defendants : 

1st  That  the  Acts  of  1847  and  1848,  relative  to  tax  collectors,  provided  that 
the  failure  of  the  collector  to  account  and  make  payment  within  the  time  pre- 
scribed causes  the  balance  standing  against  him  on  the  Auditor's  books,  with 
a  forfeiture  of  his  commission  and  two  per  cent,  per  month  interest  on  the 
sum  withheld  from  the  time  it  should  have  been  paid,  to  operate  a  judgment 
against  the  delinquent  and  his  securities,  and  that  the  63d  Sec.  Art  1847  p. 
175,  provided  as  follows :  "And  the  Auditor  of  Public  Afx»unts  shall  charge 
such  delinquent  accordingly,  and  immediately  after  sucl"  delinquency  shall 
occur,  issue  a  writ  of  distress,  which  shall  have  the  force  and  effect  of  a  writ 
oi  fieri  facias  against  the   delinquent  and  his  securities. 

Defendant  argues,  that  the  eflfect  of  this  law  is  to  give  tq  the  balance  stand- 
ng  on  the  Auditor's  books,  after  the  time  for  payment  has*  expired,  with  two 
per  cent  interest  from  that  time,  the  force  and  effect  of  a  Judgment,  and  to 
close  the  matter  between  the  parties,  and  that  the  State  cannot  by  a  subsequent 
2kzi  open  it,  nor  commence  and  carry  on  this  suit  for  a  debt  aln^ady  liquidated  by 
a  judgment     We  are  of  opinion  that  this  objection  is  withou.  force. 

The  section  alluded  to  merely  provided  a  remedy  for  the  coUection  of  taxes, 
which  the  Auditor  could  have  availed  himself  of  at  the  time  it  was  in  exist* 
ence. 

He  did  not  exercise  it,  and  his  inaction  cannot  deprive  the  State  of  its  rights 
to  collect  the  amount  due  by  a  remedy  now  in  force. 

Besides  this  law  did  not  give  the  balance  on  the  Auditor's  books  the  effect  of  a 
judgment  in  such  a  way,  that  the  amount,  for  which  a  writ  of  distress  issued, 
must  be  considered  as  finally  settled,  as  if  by  an  ordinary  suit  and  judgment 
The  sole  object  of  the  law  in  giving  to  the  writ  of  distress  the  force  and  effect 
of  a  ^  /a.,  was  to  provide  a  speedy  remedy  for  the  collection  of  amounts  due 
the  State.  And  the  existence  of  this  remedy  did  not  so  merge  the  bond  in  the 
judgment,  as  to  prevent  this  suit  on  the  bond. 

When  an  obligation  is  due,  a  change  of  the  mode  of  procedure  for  the  col- 
lection of  debts,  affects  the  remedy  but  not  the  obligation,  and  plaintiff  was 
entitled  to  use  the  remedy,  which  was  in  force  at  the  time  of  instituting  this 
suit  and  which  continues  still  in  existence. 

2d.  That  the  71st  Sec.  of  the  Art.  of  1855,  *'  to  provide  a  revenue  and  the 
manner  of  collecting  the  same,"  R.  S.  p.  475,  requires  that  the  Auditor  of 
Public  Accounts  "may  require  the  District  Attorney  of  the  District,  wherein 
such  tax  collector  may  perform  his  functions,  to  proceed  against  such  tax  col- 
lector and  his  securities  by  rule,  before  any  competent  court,  after  three  days 
notice,  for  the  recovery  of  the  amount  due  by  the  tax  collector. 

Defendants  urge,  that  the  plaintiff  was  bound  to  have  first  obtained  and  exe- 
cuted judgment  against  the  principal  before  proceeding  against  the  secaritieB. 
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This  statute  is  merely  directory,  and  does  not  deprive  the  State  of  the  right 
of  proceeding  against  the  sureties,  when  they  have,  as  in  the  present  case,  obli- 
gated themselves  in  solido. 

Vide.  C.  C.  8014.     Ballevo  v.  Andrews  Executor,  10  L.  219. 

8d.  That  the  repealing  clause  in  the  Act  of  1855,  must  cause  this  suit  to 
abate,  because  the  modes  of  procedure  previous  to'its  enactment  for  the  collec- 
tion of  bonds  of  Sheriffs'  are  repealed  by  this  Act  This  objection  is  not 
valid ;  the  mode  of  instituting  this  suit  is  not  inconsistent  with,  or  antagonisti- 
cal  to  the  provisions  of  the  Code  of  Practice,  and  as  the  repealing  clause  ex- 
cepted the  Code  of  Practice,  plaintiff  has  then  the  right  to  carry  on  this  cause, 
and  his  action  is  not  abated  by  said  Act 

4th.  That  the  forms  of  law  have  not  been  observed  to  give  effect  to  the 
bond  sued  on. 

The  objections  under  this  branch  of  defendant's  argument  cannot  be  main- 
tained,  for  in  signing  the  bond,  they  impliedly  waived  them. 

Vide,  State  v.  Hay$,  et  al.  7  A.  118.  State  v.  Securities  of  A.  J.  Law 
11  A.  p.—  ;  Police  JuryY.  ff^w  ;  2  L.  47  ;  8  M.  N.  S.  594.  Whitehurst  v. 
HicJcey  ;    Villere  v.  Armstrong ;  4  N.  S.  36. 

"We  do  not  consider  the  other  objections  as  tenable. 

As  to  the  plea  of  prescription,  we  would  observe,  that  claims  of  the  kind 
now  sued  for,  are  not  subject  to  the  prescription  of  two,  three,  four  and  five 
years. 

Plaintiff  has  established  the  amount  to  be  due,  as  alleged  in  his  petition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  plaintiff  recover  in  solido 
of  the  defendants,  Joseph  W,  Westmoreland,  Thomas  M.  Jones,  Thomas  F, 
Dennard,  Thomas  C,  Mathews,  Aaron  Livingston,  Nelson  Belemar,  J,  W. 
Johnston  and  William  Bamett,  one  thousand  eight  hundred  and  seventy 
three  dollars  and  thirty-seven  cents,  with  two  per  cent  per  month  interest 
thereon  since  the  first  day  of  January,  1849,  and  the  costs  of  both  courts. 


Stati 

V. 

Wann. 
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D.  Y.  GiuYsoN  et  al.  v.  A.  L.  Sanfoed,  Executor,  et  al. 

The  rljfht  of  an  heir  to  an  inheritance  is  not  a  litigious  right  within  the  meaning  of  Article  9610  of 
the  Civil  Code.    Such  a  right  may  be  sold.    0.  C.  2l26. 

A.  S.  died,  leaving  a  will  in  which  was  the  following  clanse :  "  I  will  and  bequeath  to  my  wife  A.  Z. 
S.^  the  use  of  all  of  my  property  both  personal  and  real,  during  her  life."  "  However,  if  any  of 
my  ch  Idren  sue  for  a  portion  during  her  life,  I  then  will  and  bequeath  to  her  all  of  the  property 
that  I  can  dispose  of  by  will,  forever."  A  child  sued  for  partition,  and  the  question  was  what 
were  the  wife's  rights  under  the  will.  UtJd:  That  the  husband  having  made  a  will,  his  wife's 
rights  must  be  fixed  by  it,  and  she  has  no  usufruct  of  his  share  of  the  community^  under  the  Act 
of  1814.  In  the  absence  of  proof  to  the  contrary,  the  law  presumes  a  community.  After  pay* 
ment  of  the  debts  of  the  succession,  the  wife  is  entitled  to  one-half  of  the  residue  in  her  own 
right,  and  her  husband  having  left  three  children,  she  is  entitled  to  but  one-third  of  his  share  of 
the  community,  and  one-third  of  his  separate  estate. 

APPEAL  from  the  District  Court  of  the  Paiish  of  Ouachita,  Eichanhan^  J. 
J.  L.  Ludeling^  for  plaintiffs.     McGuire  <fe  Ray^  for  defendants  and  ap" 
pellants.  • 

Cole,  J.  Augustine  Sanford  died  in  the  parish  of  Ouachita,  sometime  dur- 
ing the  year  1855,  leaving  an  estate,  which  was  estimated  to  be  worth  $3,G32  50, 
and  seven  children,  issue  of  the  marriage  between  him  and  his  surviving 
widow,  and  two  grand-children,  issue  of  a  deceased  child,  also  the  fruit  of  said 
marriage. 

Mary  A.  Langford^  one  of  the  children  of  deceased,  sold,  for  a  valuable  con- 
sideration, her  interest  in  the  succession  of  her  father,  to  D.  Y.  Grayson^  one 
of  the  plaintiffs. 

Grayson^  and  Dunett  B.  Sanford^  one  of  the  children  of  deceased,  sue  for  a 
definitive  partition  of  the  estate. 

Ann  L.  Sanford^  the  surviving  widow,  in  her  answer,  avers  that  A,  L.  San- 
ford left  a  la.st  will,  which  has  been  probated  and  executed ;  that  she  has  been 
appointed  and  qualified  as  executrix. 

That  by  said  will  she  is  entitled  to  the  use  and  usufruct  of  the  estate,  and 
to  keep  its  effects  in  her  possession  during  her  life-time. 

r^She  avers  that  one  of  the  plaintiffs,    Grayson^  purchased    a  litigious  claim, 
/and  she  has  tendered  him  his  purchase  money. 

The  first  question  that  arises  is,  was  the  interest  of  Mary  A.  Langford,,  in 
her  father's  succession,  a  litigious  right  ? 

The  Civil  Code,  Art.  2623,  says  :  "  A  right  is  said  to  be  litigious  whenever 
there  exists  a  suit  or  contestation  on  the  same." 

The  right  of  Mary  A.  Langford^  as  heir,  was  not  contested  at  the  time  she 
conveyed  her  inheritance,  and  there  was  no  suit  relative  to  it  Her  heirship  is 
admitted  by  the  defendant,  and  her  rights  in  the  succession  of  her  father  are 
definitively  fixed  by  the  will  and  the  law. 

Art  2424  C.  C.  declares,  that  an  inheritance  may  be  sold.  Art  2620  C.  C. 
says :  "  When  a  man  sells  his  right  to  a  succession,  without  particularly  spe- 
cifying the  objects  of  which  it  consists,  he  only  warrants  his  right  as  an  heir." 

Mary  A.  Langford,  by  the  act  of  transfer  to  A.  Y.  Grayson,  as  one  of  the 
heirs  of  her  deceased  father,  Augustus  Sanford,  sold  her  right,  title  and  in- 
terest to  his  succession. 
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As  she  did  not  specify  the  objects  of  which  her  right  to  his  estate  consisted,    \    OM^vncm 
she  then  merely  transferred  her  prerogative  as  heir ;  she  consequently  only    \  Baxioho. 
warranted  her  right  as  heir,  and  in  as  much  as  her  quality  of  heir  is  admitted, 
and  has  never  been  disputed,  she  did  not  then  dispose  of  a  litigious  right;  for 
a  right  is  only  litigious  when  there  exists  a  suit  or  contestation  on  the  same. 
Vide  6  An.  238,  Pearson  v.  Grice.  ^ 

The  principal  point  at  issue  in  this  cause  is,  whether  the  surviving  widow  is 
entitled  to  the  usufruct  of  the  half  of  the  community  belonging  to  the  estate 
of  her  deceased  husband,  or  whether  she  shall  take  the  portion  thereof,  which 
her  husband  could  dispose  of  by  law. 

The  solution  of  this  question  depends  on  the  interpretation  of  a  clause  of 
the  will  of  August  in  Sanfard^  and  the  law  applicable  thereto.  The  said  clause 
reads  thus :  • 

''  I  will  an^cl  bequeath  to  ray  wife,  Ann  L.  Sanfonl^  the  use  of  all  my  prop- 
erty, both  personal  and  real,  during  her  life."  "  However,  if  any  of  my  children 
should  sue  for  a  partition  during  her  life,  I  then  will  and  bequeath  to  her  all  of 
the  property  that  I  can  dispose  of  by  law,  forever." 

If  deceased  had  made  no  will,  his  widow,  unless  she  married,  would  have 
been  entitled,  during  her  natural  life,  to  the  usufruct  of  his  share  of  the  com- 
munity of  acquets  and  gains.     Acts  of  1844,  p.  99,  s.  2. 

If  he  had  made  a  will  and  bequeathed  but  the  usufruct  which  the  law  al- 
lows, then  the  donation  in  the  testament  of  only  what  the  law  gave,  would  not 
have  impaired  her  legal  rights. 

In  the  case  at  bar,  however,  the  testator  donates  to  his  wife  the  usufruct, 
but  qualifies  and  limits  the  donation  by  the  kst  part  of  the  clause  just  quoted, 
to  wit: 

"  However,  if  any  of  my  children  should  sue  for  a  partition  during  her  life, 
I  then  will  and  bequeath  to  lier  all  of  the  property  that  I  can  dispose  of  by 
law,  forever." 

One  of  his  children,  and  the  assignee  of  another,  have  sued  for  a  partition . 
the  contingency  contemplated  by  the  testator  has  happened ;  and  the  rights  of 
the  widow  are  now  fixed  by  the  will  to  the  disposable  portion. 

As  the  Act  of  1844  only  gives  the  right  of  usufruct  in  the  portion  of  the 
community  coming  to  the  deceased,  when  he  has  left  no  will,  it  is  clear  that  he 
can  give,  by  his  testament,  the  usufruct  of  said  portion,  which  would  belong 
to  the  surviving  widow,  without  any  will,  or  can  declare  that  in  the  event  of  a 
particular  contingency,  his  widow  shall  inherit  the  portion  of  his  property, 
which  the  law  authorizes  him  to  bequeath. 

August  in  Sanford  has  done  this,  and  we  are  now  to  ascertain  what  consti- 
tutes the  property  that  he  could  by  law  dispose  of 

Art  1480  C.  C,  declares :  That  *'  donations  inter  vivos  or  mortis  causa,  can- 
not exceed  two-thirds  of  the  property  of  the  disposer,  if  ho  leaves  at  his  de- 
cease a  legitimate  child ;  one-half,  if  he  leaves  two  children,  and  one-third,  if  he 
leaves  three  or  a  greater  number." 

"  Either  of  the  married  couple  may,  either  by  marriage  contract,  or  during 
the  marriage,  give  to  the  other,  in  full,  property,  all  that  he  or  she  might  give 
to  a  stranger."    Vide  Art  21st  March  1850,  No.  300. 

The  testator  left  more  than  three  children ;  therefore,  his  widow  is  entitled, 
under  the  will,  to  one-third  of  all  of  his  property,  and  the  remaining  two- 
thirds  belong  to  his  children.  C.  C.  1482,  1485,  1703.  She  is  also  entitled^ 
by  effect  of  law,  to  one-half  of  the  community,  if  any  exists,  for  all  the  effects 
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OftATsov       which  both  husband  and  wife  reciprocally  possess  at  the  time  of  the  dissolu- 

BAvroBo.       tion  of  the  marriage,  are  presumed  common  effects  or  gains,  unless  they  satis^ 

fitctorily  prove  which  of  such  effects  they  brought  in  marriage,  or  have  been 

given  them  separately,  or  they  have  respectively  inherited.     C.  C,  Ari  2874. 

It  does  not  appear  from  the  record,  whether  all  of  the  property  inventoried 
belongs  to  the  community  or  not  The  law  presumes  it  does,  but  the  parties 
have  the  right  to  rebut  the  presumption  of  law.  Instead  of  giving  one  decree, 
as  if  all  of  the  property  belonged  to  the  separate  estate  of  the  husband,  as  the 
judgment  does,  we  will  merely  declare  the  principles  which  must  govern  the 
partition. 

The  surviving  widow  of  Augustin  Sanford  is  entitled  to  one-half  of  the 
community  by  effect  of  law ;  to  one-third  of  the  other  half  which  belonged  to 
her  deceased  husband,  and  to  one-third  of  his  separate  property ;  the  children 
and  legal  heirs  are  entitled  to  the  balance  of  the  estate.  The  portions  of  said 
widow  and  children  are,  however,  subject  to  the  charges  and  debts  of  the  es^ 
tate,  according  to  law. 

The  judgment  of  the  lower  court  does  not  give  to  the  widow  her  half  of  the 
community  property.  It  may  be  that  this  is  correct,  but  we  cannot  say,  be- 
cause the  record  does  not  inform  us  whether  the  whole  estate  is  separate  pro- 
perty or  not.  If  it  is  community,  then  the  judgment  is  incorrect  in  not  allow^ 
ing  to  the  widow  one-half  of  the  community  and  one-third  of  the  half  of  her 
deceased  husband.  We  deem  it  safer  to  leave  open  the  question  of  the  nature 
of  the  property,  and  to  decide  only  the  proportion  to  which  the  widow  and  the 
legal  heirs  are  respectively  entitled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  amended,  so  as  to  declare  that  the  surviving  widow  of  Augustin 
Sar^fard  is  entitled  to  one-half  of  the  property  which  may  formerly  have  been 
in  community  between  herself  and  her  said  deceased  husband ;  to  one-third  of 
the  other  half  of  the  community,  being  the  part  which  belonged  to  the 
testator ;  and  also  to  one-third  of  the  separate  estate  of  her  said  husband ;  and 
that  the  children  and  legal  heirs  of  said  Augustin  Sanfard  are  entitled  to  the 
balance  of  the  community  and  separate  property  of  said  deceased ;  the  por* 
tions  of  said  widow  and  heirs  being,  however,  subject  to  the  charges  and  debts 
of  the  estate,  according  to  law.  It  is  further  oi*dered,  adjudged  and  decreed, 
that  the  judgment  be  so  amended  as  to  order  the  notary  in  making  the  parti- 
tion of  the  property  to  be  divided  among  said  widow  and  heirs,  to  follow  the 
principles  stated  in  the  judgment  of  this  court  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  part  of  the  judgment  of  the  lower  court,  which 
is  contrary  to  said  amendments,  be  avoided  and  reversed;  that  the  judgment 
so  amended  be  affirmed ;  and  the  costs  of  this  appeal  be  paid  by  the  estate^ 
and  this  cause  be  remanded  to  the  lower  court  for  the  purpose  of  partition, 
and  therein  to  be  proceeded  with  according  to  law. 
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CURHS   &   PKBLPS    r.    I^ARISH   OF   MoREHOUSB. 

^tniiflb  elalmtng  to  hare  a  charter  of  the  Louisiana  legialatare  to  conatruct  a  turnpike  road  from 
Point  Pieasantf  In  the  parish  of  Morehouse,  to  BoeulT  River,  in  the  same  parish,  alleged  that  th« 
police  Jury  of  Morehouse  had  opened  a  road  running  some  distance,  parallel  with  their  tornpikei 
atid  intersecting  It  at  one  point,  thus  direrting  travellers  from  the  turnpike  and  inflicting  heary 
damaget  in  the  way  of  lost  of  tolls.  The  action  wat  for  damages  against  the  police  Jury.  Iff  Id  : 
The  charter  of  the  plaintilb  does  not  deprive  the  parish  of  the  prerogative  of  making  other  public 
roads  from  other  points  even  if  these  roads  should  cause  a  diminution  of  plaintltTs  receipts. 

APPEAL  from  the  District  Court  of  Morehouse*     Richardson^  J. 
Neteton  <fe  Ball,  for  plaintiff  and  appellant      Todd  A  Brigham,  for  de- 
fendant 

CoiE,  J.  This  is  an  action  for  damages  based  upon  the  allegations  of  the 
petition,  in  substance  as  follows  : 

It  is  alleged  that  by  an  Act  of  the  Legislature  of  the  State  of  Louisiana, 
approved  April  30th,  1853,  Asahel  CurtU,  one  of  the  plaintiffs,  procured  a 
charter  to  construct  a  turnpike  road  from  Point  Pleasant  in  the  parish  of  More- 
house to  Boeuff  River,  in  the  same  parish,  a  distance  of  about  25  mil^. 

That  after  obtaining  said  charter,  the  police  jury  of  the  said  parish  of  More- 
house, "granted  him  the  right  to  use  for  his  said  turnpike,  and  to  construct 
the  same  upon  the  public  road  leading  from  said  Point  Pleasant,  through  Bas- 
trop and  Prairie  Mer  Rouge  to  Boeuff  River." 

That  after  obtaining  this  grant,  Curtis  sold  half  his  interest  in  said  road  to 
his  co-plaintif!^  Phelps, 

That  they  proceeded  to  make  and  to  construct  their  turnpike,  and  expen- 
ded ten  thousand  dollars  in  making  the  same,  and  had  finished  a  large  portion 
of  the  road,  and  had  put  up  one  or  more  toll  gates  upon  the  finished  portion 
of  the  road,  in  order  to  charge  and  receive  the  toll  allowed  by  said  charter, 
when  the  police  jury  of  said  parish  caused  to  be  opened  a  new  road  from 
Point  Pleasant  to  the  Red  Hill  a  distance  of  some  six  or  seven  miles,  running 
parallel  with  the  turnpike,  and  intersecting  it  at  the  latter  point  named. 

That  by  means  of  the  new  road,  travellers  were  enabled  to  avoid  the  turnpike, 
and  in  consequence  thereof,  they  had  been  damaged  twenty  thousand  dollars 
in  the  loss  of  toll  to  which  they  were  entitled. 

To  this  demand  defendant  filed  a  ^leremptory  exception,  upon  the  ground  that 
no  cause  of  action  was  set  forth  in  the  petition.  The  exception  was  referred 
to  the  merits. 

The  answer  of  the  defendant  contains  first,  a  general  denial,  and  further  al- 
leges, that  if  the  police  jury  of  the  parish  ever  made  such  a  grant  of  the  pub- 
lic highway  to  plaintiffs,  as  is  claimed  by  them,  that  said  grant  was  a  nullity, 
because  the  police  jury  had  no  power  or  authority  under  the  laws  of  the  State 
to  make  such  a  grant,  or  to  bind  the  parish  by  the  same. 

That  even  if  said  grant  was  a  valid  one,  that  it  was  conditional,  and  plaintiffs 
have  failed  on  their  part  to  comply  with  the  conditions  therein  contained. 

That  they  have  not  made  a  turnpike  toad,  nor  otherwise  constructed  said 
ttMtd  in  the  manner  required. 
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That  in  consequen9e  of  their  failure  to  comply  with  said  conditions  pre- 
scribed, and  of  their  charging  toll  beyond  the  rates  allowed  by  their  charter, 
they  hare  forfeited  both  their  grant  from  the  parish  and  their  charter  from 
the  State. 

That  for  said,  reasons  the  gates  erected  by  them  across  the  public  highway 
were  nuisances  which  should  be  abated,  and  that  plaintiff,  by  the  trouble,  in- 
convenience  and  expense  caused  by  their  said  proceedings  had  damaged  th*- 
parish  ten.  thousand  dollars. 

It  is  further  lUkged^  that  the  parish  of  Morehouse,  or  the  police  jury  ther»^- 
of^  had  full  power  and  authority  to  out  out  the  new  road  complained  o(  or  any 
other  road  they  might  deem  necessary  for  the  conyenience  of  the  public^  and 
that  plaintiffs,  or  no  one  else,  had  a  right  to  question  their  authority  or  com^ 
plain  of  their  acts  in  the  premises. 

The  answer  ooncludes  with  a  prayer  for  judgment  in  fiivor  of  the  parish 
against  the  demands  of  plaintiff;  that  the  gates  erected  by  plaintiff  upon  and' 
across  the  public- highway  be  declared  nuisances  and  ordered  to  betaken  down, 
and  plaintiff  be  perpetuaHy  enjoined  from  again  putting  them  up,  and  for* 
damages  in  fay  or  of  the  parish  for  ten  thousand  dollars. 

Upon  these  issues  and  pleadings  the  parties  went  to  trial  before  a  jury,, 
and  from  a  judgment  in  fayor  of  defendant,  plaintiffs  appealed 

We  are  of  opinion  that  the  police  jury  had  the  right  to  make  the  new  road^ 
if  they  deemed  it  necessary  for  the  public  convenience. 

The  charter  of  plaintiffs  does  not  deprive  the  parish  of  the  prerogative  of 
creating  as  many  other  public  roads  from  other  pointR,  as  their  wisdom  may 
dictate,  and  the  public  wants  require. 

The  parish  cannot  be  deprived  of  its  legal  right  to  make  this  new  road,  bo-> 
cause  it  may  enable  travellers  to  elude  the  toll  gates  on  the  road  of  plaintifi^,. 
at  points  of  intersection  beyond  the  gates,  and  thus  to  use  a  part  of  their  turn- 
pike without  paying  toll ;  it  is  for  the  plaintiffs  to  prevent  this  by  the  ezerdse 
of  their  legal  remedies  against  such  travellers,  if  any  such  they  have. 

The  grant  by  the  parish  of  the  old  road  to  plainti&  did  not  divest  it  of  the 
privilege  of  making  other  roads  from  other  points  than  those  of  the  turnpike 
road,  even  if  their  creation  should  incidentally  cause  a  dimuiution  of  the  re- 
ceipts of  the  latter. 

We  express  no  opinion  on  the  legality  of  the  grant  of  the  old  road  to  plain- 
tiffs ;  if  the  police  jury  interfere  with  their  vested  rights,  they  can  arrest  their 
action  by  injunction. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  low- 
er court  be  affirmed  with  costs. 


MONEOE,  JULY,  1867.  661 


19    651 

Lavinu  Chevaukr  et   al.  v.  Julia  Ann  Whatley  and  Hcsbanb,        JtJ?ll 
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Insanity,  which  of  itoelf,  is  sofflclent  to  strike  an  actwlCh  DoDlty,  cannot  "be  set  up,  miless  the  Inter- 
diction of  the  Insane  person  had  been  pronounced  or  petitioned  forvrc^loue  to  the  death  of  such 
person,  except  in  cases  In  which  the  mental  sllenaticm  manifested  Itself  within  ten  dsys  prerioos 
to  the  deoMse,  or  when  the  want  of  reason  results  from  the  act  Itself  which  Is  contested. 

Bat  when  the  contract  Is  sought  to  be  set  aside,  the  state  of  mind  of  the  3>arty  at  the  time, 
may  be  proven,  although  the  proof  tends  to  show  ImbecUlty  and  there  has  been  no  Interdiction. 

Contracts  made  with  weak-minded  persons  will  be  closely  scrutinised,  and  a  presumption  of  fraud 
wHI  arise  fr«m  circomstances,  indleatlTO  of  orer  Influence  or  any  advantage  improperly  taken, 
which  would  not  arise  in  a  stron^mtaaded  person. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J. 
McGuire  A  Ray  and  Tail/erro,  for  defendants.     Smith  A  Spenser,  for 
plaintiffs. 

Spofford,  J.  The  plaintiffs,  in  these  consolidated  cases,  are  the  sisters  and 
sole  heirs  at  law  of  William  Simmons^  who  died  intestate  in  1853. 

The  object  of  the  suit  is  to  annul  two  acts  of  sale  executed  by  the  said 
Simmons,  one  on  the  26th  February,  1848,  conveying  the  slave  Nancy,  and 
one  of  her  children,  to  the  defendant,  Julia  Ann  Whatley,  and  the  other  on 
December  28th,  1847,  conveying  the  slave  Maria,  to  the  defendant,  Wooten 
Whatley.  Julia  Ann  Whatley,  was  the  aunt,  and  her  son,  Wooten,  the  cousin 
of  William  Simmons,  The  expressed  consideration  of  the  former  sale,  was 
^'the  sum  of  five  himdred  dollars  in  stock  in  cattle  and  hogs,  paid  by  the  said 
JuUa  Ann  Whatley ^  The  other  sale  purports  to  have  been  ^4n  consideration 
of  the  sum  of  two  hundred  dollars,  cash  in  hand,  paid  to  the  said  William 
SirnvMrns,  by  the  said  Wooten  Whatley,"" 

The  petition  is  not  framed  with  technical  precision  and  fullness.  But  it  suf- 
ficiently appears  that  two  distinct  grounds  are  relied  upon  to  set  aside  these 
sales:  1st,  the  idiocy  or  insanity  of  the  vendor,  Simmons:  2d,  the  fraud  of 
the  defendants,  who  are  alleged  to  have  practised  upon  the  weak  mind  of  Simr 
mons,  and  contrived  to  procure  these  acts  from  him  under  the  pretence  of  a 
purchase,  when  they  really  paid  him  no  consideration  whatever. 

So  £sLr  as  the  first  ground  is  concerned,  it  is  clear  that  the  insanity  which,  of 
itself,  is  sufBcient  to  strike  an  act  with  nullity,  cannot  be  set  up  by  Simmons'* 
heirs,  in  tins  case.  They  did  not  provoke  his  interdiction,  and  it  never  was 
pronounced.  '*  After  the  death  of  a  person,  the  nullity  of  acts,  done  by  him, 
cannot  be  contested  for  cause  of  insanity,  unless  his  interdiction  was  pro- 
nounced, or  petitioned  for,  previous  to  the  death  of  such  person,  except  in 
cases  in  which  the  mental  alienation  manifested  itself  within  ten  days  previous 
to  the  decease,  or  in  which  the  proof  of  the  want  of  reason  results  from  the 
act  itself;  which  is  contested."    C.  C.  396.     See  also  Art  1781. 

But  these  rules  apply  to  cases  where  the  sole  infirmity  in  the  contract, 
necessary  to  be  alleged,  is  the  incapacity  of  the  party  to  contract,  hy  reason  of 
insanity.  When  the  contract  is  sought  to  be  set  aside  upon  another  legal 
ground,  to  wit:  for  fraud,  the  state  of  mind  of  the  defrauded  party,  at  the  time, 
may  be  proven,  although  the  proof  tends  to  show  inbecility,  and  there  has 
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Chetaui*  been  no  interdiction.  Othen^ise,  frauds  might  be  perpetrated  upon  weak* 
Wbaixit.  minded  men  with  more  prospect  of  impunity,  in  case  of  detection  and  exposure 
before  the  courts,  than  upon  men  of  ordinary  intellect. 

Our  law,  upon  the  subject  of  interdiction,  does  not  impair  the  force  of  the 
rule  that  contracts  made  with  weak-minded  men,  will  be  closely  scrutinised, 
and  those  who  deal  with  them  held  to  a  strict  standard  of  good  feith.  "In 
respect  to  this  class  of  cases,"  says  Story,  *Uhe  law  will  raise  a  presumption 
of  fraud  from  circumstances,  indicative  of  any  over  influence,  or  any  advan- 
tage improperly  taken,  when,  if  the  case  were  of  a  strong-minded  person,  no 
such  presumption  would  arise.^^  Story  on  sales,  sec  182.  The  inquiry  into  the 
character  of  William  Simmons'  mind,  was,  therefore,  pertinent  and  allowable 
in  examining  the  question  of  fraud.  See  Holland  v.  Miller^  decided  at  this 
term. 

It  is  asserted  by  defendants*  counsel,  that  no  other  fraud  is  charged  than  the 
bare  fact  of  their  having  purchased  of  an  idiot.  If  this  were  so,  the  inquiry 
would  stop  there.  But  we  find  a  much  more  extensive  and  specific  compUdot 
of  fraud  than  that;  a  complaint  sufficient,  we  think,  to  have  put  the  defendants 
on  their  guard,  and,  therefore,  sufficient  to  justify  the  introduction  of  the  evi* 
dence  which  was  excepted  to.  The  plain tifis,  in  the  first  case,  declare  the  sale 
to  have  been  **a  disguised  donation,  without  cormderation^  gotten  up  and  arU 
fully  contrived  hy  mid  Julia  Ann  and  Archibald,  acting  on  an  idiot,  their 
nephew^  for  the  purpose  of  injuring  and  defrauding  him.^^ 

Corresponding  allegations  are  made  in  the  other  petition. 

If  these  allegations  are  true,  the  deceased  would  have  been  entitled  to  relief 
against  an  imprudent  bargain  into  which  he  had  been  decoyed,  and  his  heirs 
are  also. 

It  may  be  true,  as  said  by  the  defendants'  counsel,  that  William  Simmont^ 
is  not  shown  to  have  been  insane,  or  an  idiot,  in  the  true  sense  of  those  terms, 
But  he  is  certainly  correct  in  the  opinion  that  Simmons  was  an  excessively 
weak-minded  person,  most  easily  duped  and  deceived.  These  sales  of  all  his 
worldly  estate  must,  therefore,  be  carefully  scrutinized,  and  if  he  appears  to 
have  been  defrauded  out  of  his  whole  property  by  them,  the  parties  who  de- 
frauded him,  must  be  decreed  to  make  restitution.  The  defendants  were  his 
relatives,  and  he  was  living  with  them.  Their  influence,  as  relations  and  pro- 
tectors, over  one  of  his  small  mental  capacity,  is  obvious.  The  act  attacked  is 
the  first  suit,  purports  to  be  a  sale ;  but,  even  upon  its  face,  it  is  evident  that  it 
pould  not  have  been  a  sale ;  the  price  fixed  in  money,  was  not  to  be  paid  in 
money ;  it  was  to  be  paid  in  cattle  and  hogs ;  ther^  was  to  be  an  exchange  oft 
negro  woman,  aged  twenty,  and  her  child,  for  five  hundred  dollars'  worth  of 
cattle  and  hogs ;  but  how  many  cattle  and  hogs  that  would  be,  seems  to  have 
been  left  to  the  discretion  of  the  stronger  minded  party.  The  evidence  leads 
us  to  the  conclusion  thjit  tha  number  was  never  fixed ;  that  the  deceased  was 
amused  with  the  belief  that  he  was  the  owner  of  an  indefinite  portion  of  the 
stock  belonging  to  the  Whatley  place ;  that  he  was  encouraged  to  boast  about 
his  cattle  and  hogs,  and  thus  lend  an  air  of  plausibility  to  the  pretended  sale; 
that  he,  on  one  occasion,  sold  a  hog  to  the  trader  with  whom  the  WhatUyi 
dealt,  and  received  something  in  return  for  it ;  but  that  when  he  undertook  to 
trade  upon  a  more  extended  scale  in  his  supposed  acquisitions,  the  WhatUyt 
refused  to  ratify  his  contracts,  because  he  had  exceeded  his  powers.  In  short, 
the  Whatley  stock  continued  as  before,  and  as  they  always  intended  it  should 
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eontinue,  to  belong  to  the  WhatleyB^  and  William  Simmons^  who  seems  to  CnrAutt 
have  worked  faithfully  enough  for  them  to  earn,  at  least,  his  living,  died  id  Whatut. 
their  employ,  and  left  nothing  to  put  upon  an  inventory. 

The  two  hundred  dollars,  the  professed  consideration  of  the  other  sale,  it  is 
proven,  were  never  paid. 

It  seems  from  some  testimony  in  the  record,  that  shortly  before  his  death, 
Simmons  discovered  and  complained  of  the  artifices  by  which  he  had  been 
wheedled  out  of  his  property,  and  a  conditional  promise  of  restitution  was 
made  by  his  aunt     These  suits  were  brought  immediately  after  his  death. 

If  the  District  Judge  had  not  changed  his  mind  on  the  question  of  the  ad- 
missibility of  the  evidence  of  fraud,  and  told  the  jury  to  disregard  it,  we  can- 
not doubt  but  they  would  have  found  a  verdict  for  the  plaintiffs  in  the  other 
case,  as  they  did  in  the  suit  against  Wooten  Wkatley,  We  are  satisfied  with 
the  proof  of  fraud  in  both  cases. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  in  the  case  of  Latti- 
nia  Chevalier  et  al,  against  Julia  Ann  WJiatleysLud  husband,  be  avoided  and 
reversed,  and  that  the  verdict  of  the  jury  be  set  aside.  And  it  is  now  ordered, 
adjudged  and  decreed,  that  the  act  of  sale  described  in  the  petition  be  vacated 
and  annulled,  and  that  the  plaintiffs,  as  heirs  of  William  Simmons^  be  recog- 
nised as  the  true  and  lawful  owners  of  the  slave,  Kancy^  and  her  child,  and  re- 
cover possession  of  the  same  from  the  defendants,  Julia  Ann  Whatley  and 
husband.  It  is  further  ordered,  that  the  judgment  of  the  District  Court,  in 
the  case  of  Latinia  Chevalier  et  al  v.  Wooten  W.  Whatley^  be  affirmed.  And 
it  is  further  ordered,  that  the  defendants,  in  these  consolidated  cases,  pay  costs 
in  both  cases. 


State  v.  Johnson  Dotal 

Three  persons  siffoed  a  bond  for  the  appearance  of  2>.,  charged  witii  an  assault  with  a  dangerous 
veapon.  Tvo  of  the  sureties  delivered />.  in  compUance  with  their  obligation  under  the  bond. 
Z>.  escaped,  after  the  delivery,  and  Uie  State  sought  to  hold  defendant,  the  other  su  ety,  liable. 
Beld:  When  one,  of  several  sureties,  on  a  single  bond,  avails  himself  of  the  privilege  of  sur- 
rendering the  prisoner,  It  must  be  presumed  to  be  done  in  the  interest  of  his  co-snretles,  as  well  as 
iif  himself,  and  it  absolves  all,  if  it  absolves  one. 

APPEAL  from  the  District  Court  of  Franklin,  Barry,  J. 
W,  H.  Haugh,  District  Attorney,  for  the  State.     A,  Bonner,  for  defen- 
dant and  appellant 

Spoffokd,  J.  Kinchen  Lassiter,  Philip  B.  Brown  and  Richard  Doyal,  were 
accepted  by  the  Sheriff  of  the  Parish  of  Franklin,  under  judicial  order,  as  bail 
for  the  appearance  of  Johnson  Doyal^  to  answer  a  charge  of  an  assault  with  a 
dangerous  weapon.  The  usual  appearance  bond  was  given  in  the  penal  sum  of 
$1«000,  conditioned  that  the  accused  should  appear  at  a  certain  term  before  the 
District  Court  of  Franklin  Parish,  and  there  remain  from  day  to  day  and  from 
term  to  term,  until  discharged  by  the  court  All  the  parties  signed  the  same 
bond. 
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8rAn  Two  days  before  the  arraignment  of  the  accused,  Kinchen  Lamter  and  P. 

Dotal        B,  BrowUy  two  of  the  sureties  appeared,  ^Sind  in  open  court,  surrendered  and 

delivered  into  the  hands  of  the  sheriff,  the  defendant,  Johnson  Doyal^  and 

asked  to  be  released  from  his  bond,  which  was  granted,  and  they,  Kinchen 

Lassiter  and  P.  B.  Brown^  were  released  from  said  bond.** 

Afterwards,  the  prisoner  escaped,  and  the  bond  aforesaid  was  forfeited  against 
the  remaining  surety,  EiehardBoyal,  who  has  appealed. 

The  bond  was  a  single  instrument  Nan  constat^  that  the  sheriff  would 
have  accepted  Richard  Dayal  alone,  as  sufficient  bail  for  the  prisoner,  or  that 
Richard  Doyal  alone,  would  have  been  willing  to  stand  bail 

When  two  of  the  sureties  availed  themselves  of  the  Statute  and  surrendered 
the  accused  "  into  the  hands  of  the  sherifiE^"  he  became  again  a  prisoner,  and 
the  contract  of  bail  was  at  an  end.  The  sheriff  could  enlarge  the  prisoner  only 
by  taking  a  new  appearance  bond.  It  does  not  appear  that  any  new  bond  was 
taken  and  the  appellant  was  improperly  held  upon  the  old  one  which  had  been 
discharged. 

It  is  true  the  Statute  reads  "any  surety  may  be  relieved  from  responsibility 
by  making  a  formal  surrender  of  the  defendant,  or  party  accused,  to  the  sheril^ 
or  his  deputy,  in  open  court,  or  within  the  four  walls  of  the  prison  of  the 
Parish,  and  not  otherwise.**  Revised  Stat,  p.  170.  But  when  one,  of  several 
sureties,  on  a  single  bond,  avails  himself  of  this  privilege,  it  must  be  presumed 
.  to  be  done  in  the  interest  of  his  co-sureties  as  well  as  himself^  and  it*  absohes 
all,  if  it  absolves  one. 

Judgment  reversed.  And  it  is  ordered  that  the  State  take  nothing  by  its 
motion. 
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PRESENT: 
Hon.  E.  T.  Merrick,  Chief  Justice, 
Hon.  a.  M.  Buchanan, 
Hon.  H.  M.  Spofford, 
Hon.  C  Voorhies, 
Hon.  J.  N.  Lea. 


Associate  Justices, 


'  Those  cases  were  not  reported  in  the  volume  for  1856,  in  consequence* 
•f  the  Transcripts  not  having  been  received  by  the  former  Reporter,  W.  M. 
Randolph,  and  they  are  now  reported  by  him. — Rep. 

Lyons  v,  0,  Hinckley.      Hinckley  v.  Lyons. 

Article  4i9^of  th»  Clrll  Oode  does  not  estftbUah  agmlnst  the  proprietor  of  the  soil,  on  the  banka  of  n«- 
rigable  atreama,  a  serrltade  in  faror  of  the  pablic  at  large,  Jbr  aUyurpotes^  but  only  for  auch  as 
are  incident  to  the  nature  and  the  naylgable  character  of  the  atreama  waahing  the  land  of  auch  pro.- 
prietor. 

The  Act  passed  Feb.  Tth,  ]889,  relatlre  to  roada  and  leTCoa,  eatablishing  a  highway  en  the  banka  of 
bayoos,  Ac,  Ac,  does  not  apply  to  those  streams  or  bcyoas  running  through  a  high  country,  not 
aul^ect  to  OTerflow,  and  when  the  r4>ads  are  made  directly  across  the  country  and  not  along  the 
winding  of  the  streams. 

APPEAL  fipom  the  District  Court  of  St.  Landry.    DtiprS  J, 
Morrogh  &  Mouton  and  /.  H.  Overton^  for  Lyons.      T,  H,  Lewis  db  Par^ 
ter,  for  ffincklej/y  appellant 

Merrick,  G.  J.  The  defendants,  Hinehleyy  and  others,  are  in  possession  of 
a  lot  of  a  ground  of  about  three  acres  in  the  town  of  Washington,  situated  on> 
the  bayou  Gourtableau.  This  tract  of  land  was  used  as  a  tan  yard  as  long  ago 
as  1838,  for  whloh  purpose  it  is  still  occupied.  No  public  road  was  laid  out 
previous  to  this  controversy,  or  used  on  this  part  of  the  Bayou,  except  to  go  to 
defendant's  tan  yard.  About  the  tune  of  the  commencement  of  this  litiga- 
tion in  July,  1854,  the  plwntiff  put  up  a  saw  mill  on  the  small  tract  or  lot  on 
the  bayou  above  that  of  the  defendants.  He  claims  that  the  defendants  shall 
suffer  a  road  to  be  opened  in  front  of  their  tract  of  land,  on  the  bayou.  It  is 
proved  that  the  land  on  the  bayou  beyond  the  mill  is  broken,  that  the  road  is 
of  no  pmblic  utility  further  than  to  enable  people  to  go  to  plaintiff's  mill,  thai 
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liTOHs  the  mill  stands  partially  in  the  line  of  the  road  and  that  there  would  be  na 
HiicKurr.  cause  or  reason  to  extend  the  road  up  the  bayou  beyond  the  mill,  and  that  the 
plaintiff  has  no  egress  for  carriages  to  the  public  roads,  except  across 
private  property,  unless  it  be  determined  that  the  public  have  the  right  to  a 
highway  across  the  front  of  the  defendant's  land  It  appears  by  so  much  of 
the  plan  of  Washington  as  is  in  evidence,  that  no  public  street  was  laid  out  to  in- 
tersect or  touch  the  lot  of  the  plaintiff,  and  the  street  forming  the  public  land- 
ing of  the  town  on  the  bayou,  terminates  at  the  lower  line  of  defendants  trad; 
of  land.  The  land  on  the  bayou  in  the.  town  of  Washington,  appears  to  be 
high,  and  consequently  not  subject  to  overflow  at  any  stage  of  water. 

The  defendants  have  enjoined  the  plaintiff  in  the  second  of  these  consolidated 
cases.  Judgment  was  rendered  in  favor  of  plaintiff,  sustaining  his  pretensions 
and  for  three  hundred  dollars  damages,  on  account  of  the  wrongful  suing  out 
of  the  injunction.  The  defendant  in  the  first,  and  plaintiff  in  the  second  suit^ 
have  appealed. 

It  is  contended  on  behalf  of  the  plaintiff  that  inasmuch  as  the  bayou  Cour' 
tableau  is  a  navigable  stream  and  connected  with  the  Mississippi  river,  that  the 
plaintiff  has  a  right  to  a  road  in  front  of  the  defendant's  land  lying  upon  the 
bayou,  in  virtue  of  the  Act  approved  Feb.  7,  1829,  relative  to  roads  and  levees, 
and  Art  446  and  661  of  the  Civil  Code.  The  ninth  section  <^  the  Act  of  1829, 
p.  80,  is  in  these  words : 

"  That  every  owner  of  lands,  situated  on  the  banks  of  the  river  or  bayous 
running  to  and  from  the  same  or  other  waters  connected  therewith  throughout  this 
State,  shall  be  bound  to  give  to  the  public,  and  to  keep  constantly  in  good  repair,  a 
highway  at  least  twenty -five  feet  wide,  on  the  whole  front  of  his  property^ 
which  highway  shall  be  swelled  in  its  centre,  and  be  lined  on  each  side  bj  a 
draining  ditch  at  least  one  foot  wide,  and  one  foot  deep ;  provided  that  these 
two  ditches  shall  communicate  with  each  other  by  means  of  ditches  at  least 
two  feet  wide,  which  shall  be  made  across  the  road  at  least  one  for  every  four 
arpents,  and  which  shall  be  extended  in  the  depth  of  the  land  so  as  to  drain 
the  said  highway,  and  to  facilitate  the  running  off  of  the  waters  which  filtrate 
through  the  levees ;  provided  also  that  the  portions  of  the  ditches  which  shall 
cross  the  highway,  shall  be  covered  with  bridges,  each  of  which  shall  be  at 
least  twenty  feet  long  and  one-third  wider  than  the  ditch,  and  be  made  with 
planks  two  inches  thick,  nailed  or  pinned  on  five  joists,  placed  level  with  the 
road  in  such  a  manner  that  by  means  of  each  being  added  on  both  sides,  the 
height  of  said  bridges  be  not  so  sensible  as  to  hinder  the  free  passage  of  car- 
riages or  carts ;  provided  that  the  provisions  of  this  section  shall  not  apply  to 
the  parishes  of  West  and  East  Feliciana  and  that  part  of  the  parish  of  East 
Baton  Rouge  lying  above  the  town  of  Baton  Rouge.** 

It  is  evident  that  the  above  section  is  broad  enough  to  cover  the  case  before 
us.  But  it  is  contended  by  the  defendant's  counsel,  that  the  present  case  was 
not  intended  to  be  embraced  by  the  statute,  because  the  land  bordering  upon 
the  bayou  being  high  land,  does  not  possess  any  of  the  characteristics  of  the 
land  over  which  the  roads  mentioned  in  said  section  were  expected  to  pass,  and 
that  as  the  lands  now  under  consideration  are  like  the  excepted  lands  in  Baton 
Rouge  and  East  and  West  Feliciana  they  must,  by  a  reasonable  and  fiiir  con- 
struction of  the  statute,  be  considered  as  excepted  from  its  operation. 

To  this  it  is  replied  that  the  Civil  Code  by  making  the  banks  of  navigable 
livers  public,  have  given  the  public  a  right  of  way  over  them  and  the  statute? 
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in  question  docs  not  repeal  the  article  of  the  Code,  but  is  in  aid  of  them  by  reg  l*""* 

ulating  the  width  of  the  road  and  manner  in  which  the  same  shall  be  made/      Hikckut. 

This  reply  is  not  well  founded.      Article  446  provides  that  "  the  use  of  the 

banks  of  navigable  rivers  or  streams  is  public,   accordingly  every  one  has  a 

right  freely  to  bring  his  vessels  to  land  there^   to  make  fast  the  same  to  trees 

which  are  there  planted,  to  unload  his  vessels,  to  deposit  his  goods,  to  dry  his 

tiets  and  the  like.'' 

Nevertheless,  the  property  of  the  river  banks  belongs  to  those  who  possess 
the  adjacent  lands. 

The  character  of  the  servitude  which  is  due  from  the  proprietors  of  the  soil 
is  here  described,  and  instead  of  being  for  the  use  of  the  public  at  large  for  all 
purposes,  is  only  for  that  w^hich  is  incident  to  the  nature  and  the  navigable 
character  of  the  stream  washing  the  land  of  such  proprietor.  6  Ann.  36. 
This  servitude  is  also  confined  to  the  hanks  of  the  navigable  stream.  It  has 
been  judicially  determined  that  the  banks  of  the  Mississippi  are  that  portion 
between  the  levees  and  the  water.     8  Rob.  214. 

As  to  those  water  courses  which  are  enclosed,  or  bounded  by  high  lands,  the 
banks  are  those  portions  of  land  between  the  water's  edge  and  the  highest  line 
attained  by  high  water.  Bipa  ea  putatir  esse  quae  plenissimun  flunen  conti- 
net,  Dig.  43,  12,  8,  1.  The  public  cannot  claim  the  use  of  the  entire  surface 
of  the  declivity  of  a  hill  or  mountain,  the  base  of  which  is  washed  by  a  navi. 
gable  stream. 

We  think,  therefore,  that  the  articles  of  the  Civil  Code  give  no  additional 
force  at  least  to  so  much  of  plaintiff's  demand,  as  applies  to  that  part  of  the 
road  sought  to  be  made  above  the  true  bank  of  the  bayou,  and  the  case  there* 
fore  depends  upon  the  construction  of  the  Act  of  1829.  The  title  of  this  Act 
IS  "  An  Act  relative  to  Roads  and  Levees." 

The  first  section  of  the  Act  shows  what  was  intended  to  be  embraced  in  it, 
and  at  once  indicates  its  scope  and  object  It  is  in  these  words.  Be  it  enacted 
&C.,  "  That  throughout  all  the  portion  of  the  State  watered  by  the  Mississippi 
and  the  bayous  running  to  and  from  the  same  which  are  settled,  where  levees 
are  necessary  to  confine  the  waters  of  that  river,  and  to  shelter  the  inhabitants 
against  inundations,  the  said  levees  shall  be  made  by  the  riparian  proprietors 
in  the  proportions  and  at  the  time  hereafter  prescribed." 

Here,  then^  the  object  of  the  Act  is  apparent.  It  is  a  matter  of  public  neces- 
sity, and  to  shelter  the  inhabitants  against  inundations.  As  each  proprietor 
was  personally  interested  in  his  own  protection  as  well  as  his  neighbors,  and 
as  the  roads  must  of  necessity  pass  upon  the  front  of  the  river  or  bayous,  and 
the  contribution  of  each  land  owner  will  be  as  equal  as  the  same  can  be  as- 
sessed, and  as  the  property  will  be  of  no  value  without  the  levee,  the  legisla- 
ture had  the  power  to  compel  such  riparian  owners  to  make  those  levees  and 
roads  in  front  of  their  plantations  without  further  compensation  than  the  in- 
creased value  which  such  works  would  confer  upon  their  lands. 

But  this  statute  was  not  intended  to  apply  to  those  streams  or  bayous  run- 
ning through  a  high  country  not  subject  to  overflows,  and  where  the  roads  are 
made  directly  across  the  country  and  not  along  the  windings  of  the  streams. 

This  being  the  character  of  the  country  about  Washington,  the  reason  of 
the  law  ceases,  and  the  law  itself  must  be  held  to  have  ceased  particularly  as 
otherwise  it  would  be  in  direct  conflict  with  Art.   105  of  the  Constitution, 
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i<^««»  which  declares  that  Tested  rights  sAiall  not  be  divested,  unless  for  purposes  of 
public  utility,  and  for  adequate  compensation  previously  made. 

This  controversy,  it  must  be  borne  in  mind,  is  one  in  regard  to  the  right  of 
the  plaintiff,  Lyom,  under  the  authority  of  the  town  of  Washington  to  open 
and  use  a  hfighway,  or  street,  through  the  lands  of  the  defendants,  witlk>ut 
making  the  indemnity  required  by  the  Constitution,  and  this  decision  must  not 
be  considered  as  an  expression  of  opinion  upon  the  power  of  the  Corporation, 
if  any  such  it  have^  under  the  Act  of  1852,  p.  77,  to  regulate  the  landing  upon 
such  parts  of  the  banks  of  the  Bayou  Courtableau,  within  the  town,  as  may  be 
public 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed;  that  the  said  suit  of  John 
Lyons  v.  HincJcUy  A  Johnson,  numbered  on  the  docket  of  the  lower  court  as 
No.  7250,  be  dismissed,  and  the  injunction  therein  dissolved ;  that  in  the  suit 
of  said  Oraniel  Hinckley,  William  Offit,  Nathaniel  Offit  and  Jamee  Johnwn, 
against  said  John  Lyons,  there  be  judgment  in  fiivor  of  said  last  mentioned  plain^ 
tifis  and  against  said  John  Lyons,  and  that  said  Lyonehe  perpetually  injoined  from 
making  a  road  across  the  said  premises  of  said  last  mentioned  plaintiffs,  aod 
from  using  their  said  premises  for  the  purposes  of  a  public  highway,  or  private 
road,  and  it  is  further  ordered  that  the  said  Lyons  pay  the  costs  of  both  courts 
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A.  M.  Templet  v.  J.  Bakkr. 

The  ezclualoa  of  warranty  in  an  act  ef  late  is  not  evidence  of  bad  Ikith  on  the  partoftheimretiaier. 
Bui  where  the  rendee  in  an  act  of  sale  declares  that  he  is  acquainted  with  fhe  title,  and  when  it  If 
exhibited,  the  Utle  appears  defective,  there  Is  made  out  against  the  purchaser  a  pHma  Jbei6  case 
of  the  want  of  that  good  faith  necessary  in  (Mrder  to  prescribe. 

APPEAL  from  the  District  Court  of  St  Mary.     Cole,  J. 
J.  W.  Walker,  for  plaintiff  and  appellant      J.  0.  Olivier^  for  defendant 

Mebbick,  C.  J.  This  action  is  brought  to  recover  of  the  defendant  a  slave 
which  plaintiff  claims  as  owner.  Under  our  law,  the  question  is,  has  the  plaintiff 
a  good  title  to  the  slave  in  controversy,  and  is  it  better  than  the  defendant's 
title  ?  The  defendant  claims  title  to  the  slave  in  suit  by  act  of  sale  executed 
in  Kentucky  in  favor  of  the  defendant  and  his  partner,  made  in  August,  1841, 
and  possession  under  his  title  in  Louisiana,  until  1844,  when  the  slave  ran 
away.  He  was  taken  from  jail  in  1851  by  defendant  He  had  been  lodged  in 
jail  as  a  runaway.  The  defendant,  in  December  1851,  acquired  the  interest 
of  his  partner  in  thcFlave.  One  John  Saunders,  soM  in  1841,  in  Kentucky, 
the  slave  in  controversy  to  Biiyles,  the  immediate  vendor  of  defendant  and 
his  partner. 

The  plaintiff  *s  title  commenced  in  1845.  He  presents  an  act  of  sale  under 
private  signature,  bearing  date  May  25 th,  1845,  and  acknowledged  the  same 
day  before  a  Notary  Public,  wherein  one  John  Saunders  of  Buchanan  County, 
Missouri,  professes  to  sell  to  P.  W.  Johnson  a  slave  named  Carter,  about 
twenty-seven  years  of  ago,  for  $400. 
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On  the  Tth  day  of  July,  1845,  the  slave  haying  been  for  some  time  in  the 
jail  of  the  parish  of  Ascension  as  a  runaway,  P.  W.  Johnson  by  notarial  act,  Bakii. 
sold  the  slave  Carter  to  the  plaintitf  for  $400.  The  act  of  sale  was  made 
**  without  any  kind  of  warranty  as  to  title  or  redhibitory  vices  or  maladies  " 
and  contains  the  foUowini;  remarkable  language,  viz  :  and  the  vendee  *^  further 
declared,  that  he  is  fully  acquainted  of  the  manner  in  which  said  JohTiaon  be- 
came possessor  of  said  slave,  and  the  character  of  vices  of  said  slave,  and  is 
satisfied  therewith,  and  requires  no  description  herein."  The  slave  seems  to 
have  been  in  the  possession  of  the  plaintiff  from  the  date  of  his  purchase  until 
17th  September,  1850,  when  he  sold  the  slave  to  Edward  Gaudin,  with  war- 
ranty, both  as  to  title  and  redhibitory  vices. 

The  slave  ran  away  from  Gaudin  and  was  lodged  in  jail  in  Plaquemine 
about  the  1st  of  December,  1851.  The  defendant  having  been  informed  by 
the  jailor  of  the  lodging  in  jail  of  the  slave,  obtained  possession  from  the  jail- 
or in  the  usual  manner.  Gaudin  retroceded  the  slave  to  the  plaintiff  and  the 
action  was  instituted. 

It  is  evident  that  there  is  a  failure  in  the  plaintiff  ^s  claim  of  title,  unless  his 
possession  for  five  years  under  his  act  of  sale  has  given  him  title  acquirendi  causa. 
For  it  is  not  shown  that  John  Saunders  of  Buchanan  County,  Missouri,  had 
any  right  to  the  slave  in  jail  in  Plaquemine,  in  the  State  of  Louisiana. 

If  the  plaintiff  has  acquired  titlp  under  his  deed  by  his  possession,  it  is  be- 
cause he  was  a  possessor  in  good  faith,  under  a  legal  and  sufficient  title.  G.  G. 
8446.  We  are  not  prepared  to  say  that  the  exclusion  of  warranty  in  the  act 
of  sale  is  evidence  of  bad  faith  on  the  part  of  the  purchaser,  for  there  are, 
doubtless,  many  honest  men  who  are  unwilling  to  incur  the  risk  of  an  action 
of  warranty  against  them  at  a  remote  day,  and  therefore  may  be  unwilling  to 
warrant  what  they  believe  belongs  to  them  by  a  just  title ;  nevertheless,  we 
think  where  the  vendee  declares  in  the  act  of  sale  that  he  is  well  acquainted  with 
the  title,  or  in  other  words,  the  manner  in  which  possession  is  acquired,  and 
that  title  when  exhibited,  appears  defective,  that  there  is  made  out  against  him 
a  prima  facie  case  of  the  want  of  that  good  faith  necessary,  in  order  to  pre- 
scribe. The  burden  of  proof  is  then  upon  him,  to  show  that  he  was  in  good 
faith,  and  that  the  title  which  was  made  known  to  him,  was  not  the  defective 
one  which  has  been  exhibited  in  evidence.  There  being  no  such  proof  in  the 
record  on  this  point,  the  plaintiff  fails  in  his  title  and  the  slave  must  be  left  in 
the  defendant's  possession. 

It  Ls  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  low- 
er court  be  affirmed  with  costs. 
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Haven  &  Co.  v.  B.  Hudson. 

The  highest  rate  of  conirentioDal  Interest  for  the  loan  of  money,  and  two  and  a  half  per  cent,  ia 

addition  thereto  for  advancing,  is  unurious. 
If  a  planter,  for  a  consideration,  engages  to  ship  his  crop  to  a  factor,  and  violates  bis  engagements, 

he  will  be  liable  for  commissions  on  the  crop. 

APPEAL  from  the  District  Court  of  St.  Landry,  A.  Voorhies,  J. 
/.    W.   WalJctTy  for  plaintiffs  and  appellants.     G.  Breaux  and  E.  Gilhon^ 
for  defendant 

Buchanan,  J.  Plaintiffs  sue  for  a  balance  of  account  current  The  charges 
are  for  acceptances,  cash  advances,  commissions  and  interest :  and  defendant  is 
credited  with  proceeds  of  sugar  and  molasses,  cash  received,  and  interest 

Defendant  pleads  the  general  issue,  and  that  the  charges  for  interest  and 
commissions  are  illegal. 

The  items  of  cash  paid,  and  acceptances — ^also,  the  amount  of  cash  and 
proceeds  of  crops  received,  are  proved :  and  the  questions  really  at  issue  may 
be  reduced  to  two : 
1st     Usury. 

2d.  Charges  for  commissions  on  crops  not  shipped  by  defendant  to  plaintiff, 
or  their  agent,  Eewes. 

I.  As  to  the  first  of  these  questions,  it  is  apparent  that  plaintiffs,  in  accord- 
ance with  a  commercial  usage,  very  prevalent  in  this  State,  but  which  this 
court  has  frequently  declared,  is  contrary  to  law,  have  charged  defendant,  not 
only  with  the  highest  rate  of  conventional  interest,  but  with  two  and  a  half 
per  cent  commissions  upon  cash  advances.  See  Lalande  v.  Breaux^  5  Ann. 
505. 

We  agree  with  the  Judge  of  the  District  Court,  that  the  commissions  charged 
upon  cash  advances  should  be  rejected ;  but  we  think  that,  as  no  contract  for 
interest  is  proven,  plaintiffs  are  entitled  to  recover  legal  interest  The  counsel 
of  plaintiffs,  in  this  court,  has  appended  to  his  brief,  an  interest  account  at 
five  per  cent  which  we  adopt  as  the  basis  of  our  judgment  on  this  branch  of 
the  case. 

We  may  observe,  that  no  argument  can  be  drawn  in  &vor  of  the  interest 
charged  in  the  original  account  rendered,  from  the  fact  that  defendant  paid  a 
large  sum  on  account  of  the  balance  shown  by  that  account  That  payment 
must  be  imputed  to  the  legal  charges  in  the  account,  which  exceeded  the 
amount  paid. 

II.  The  charges  for  commissions  upon  crops  of  1851  and  1852,  are  fully 
supported  by  the  evidence.  The  defendant  engaged,  for  a  consideration,  to 
ship  those  crops  to  plaintiffs  or  their  agents  in  New  Orleans,  and  violated  those 
engagements. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  plaintiffs  recover  of  defendant,  thirteen  hundred 
and  forty-eight  dollars  and  nineteen  cents,  with  legal  interest  on  ten  hundred 
and  forty-four  dollars  and  eleven  cents,  from  28th  April,  1856,  until  pai^  *°" 
costs  in  both  courts. 
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T.  Maskkll,  V,  T.  PooLKY — ^Trowbiudgb,  Opponent. 

A  credit  appearing  on  a  note,  will  not  Interrupt  prescription,  nnless  It  is  shown  where  and  bj  whom 
the  payment  was  made. 

Where  a  Judgment  creditor  seizes  property  on  execution  and  a  third  opponent  sets  up  a  privilege  on 
the  thing  seised,  it  is  competent  for  tlie  seising  creditor  to  plead  prescription  against  the  opponenti 
nor  will  the  circumstance  that  the  opponent,  since  the  filing  of  his  opposition,  obtained  a  Judg- 
ment on  his  clabn  In  a  different  court,  affect  the  seising  creditor's  right  to  make  the  plea. 

APPEAL  from  the  District  Court  of  St  Mary,    Voorhies,  J. 
A.  8.  Tucker  for  Trowbridge.     J,   G.   Oliver^  for  Maskell,  Appellant 

Le4,  J.  The  plaintiff,  a  judgment  creditor  of  the  defendant,  having  caused 
to  be  seized  on  execution,  a  twelve  months'  bond,  the  property  of  the  defendant, 
is  opposed  by  Imac  Trowbridge^  who  avers  that  he  has  a  privilege  upon  said 
bond  or  its  proceeds  of  a  higher  rank  than  that  of  the  seizing  creditor :  the 
said  bond  being  a  part  of  the  proceeds  of  a  property  upon  which  he  has  a  re- 
cognized privilege  as  a  furnisher  of  materials,  as  appears  from  the  note  of  the 
defendant,  which  is  in  the  following  words : 
$404  65.  Franklin,  La.,  June  20,  1848. 

One  day  after  date,  I  promise  to  pay  to  M,  Walker  &  Co.^  or  order,  four 
hundred  and  four  dollars  and  sixt3'^-five  cents,  for  value  received  in  lumber  and 
nails  and  other  materials  furnished  for  school  house,  dwelling,  kitchen  and 
store  house,  on  which  M.  Walker  &  Co.^  have  a  privilege,  and  I  hereby  ac- 
knowledge their  privilege  to-be  good  and  correct  on  the  same,  bearing  in- 
terest at  eight  per  cent,  from  the  first  of  June  until  paid.        Thomas  Pooley. 

This  note  is  credited  with  a  payment  of  $45  75,  purporting  to  have  been 
received  on  the  14th  of  January,  1858.  To  the  claim  thus  set  up,  Maskell 
pleads  the  prescription  of  six  months, as  against  the  privilege,  and  that  of  five 
years  as  against  the  note.  We  think  it  material  to  examine,  only,  the  validity 
of  the  plea  of  prescription  of  five  years. 

The  third  opposition  of  Trotohndge  was  not  filed  until  the  2d  of  February, 
1855,  nearly  seven  years  after  the  maturity  of  the  note.  On  the  same  day 
that  the  third  opposition  was  filed,  the  opponent  instituted  a  suit  upon  the 
note,  against  the  defendant,  against  whom  he,  aftxjrwards,  obtained  judgment. 

The  only  proof  offered  to  establish  an  interruption  of  prescription,  consists 
in  the  endorsement  upon  the  note  of  the  credit  of  $45  75,  purporting  to  have 
been  made  on  the  14th  of  January,  1853  ;  but  there  is  no  evidence  showing  by 
whom  or  when  this  endorsement  was  made.  We  think  the  District  Judge 
erred  in  considering  the  note  as  relieved  from  prescription  by  the  endorsement 
appearing  upon  it ;  proof  should  have  been  made  of  the  payment  and  of  the 
date  when  it  was  made.  The  fact  that  the  third  opponent,  after  the  filing  of 
his  opposition,  obtained  judgment,  in  a  distinct  suit,  against  the  defendant,  in 
no  manner  impaired  the  right  of  the  plaintiff,  as  a  judgment  creditor  of  the 
same  defendant,  to  plead  prescription  against  the  note  sued  upon. 

It  is  ordered  that  the  judgment  appealed  fi'om,  be  reversed,  and  that  there 
be  judgment  in  favor  of  Thomas  Maskell^  the  appellant,  and  against  hacie 
Trowbridge^  the  appellee,  decreeing  that  the  demand  contained  in  the  third  op- 
position of  said  Trowbridge,  be  rejected,  and  said  opponent  and  appellee  pay 
costs  in  both  courts. 
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Elodie  Lambert,  wife,  &c.  r.  M.  King. 

Plaintiff  employed  K.  u  her  overseer  and  stipulated  that  he  should  receire  a  portion  of  the  pro- 
ceeds of  the  crop  as  compensation  for  his  services.  Plaintiff,  on  grounds  deemed  sufficient,  dis- 
missed him  before  h  Is  time  was  up.  Iltld :  That  JC.  was  entitled  to  compensation  for  the  value  of 
his  services  up  to  the  time  of  his  discharge,  and  that  In  estimating  the  value,  reference  should  be 
had  to  the  stipulations  of  the  contract;  to  the  probable  amount  whicii  the  defendant  would  have 
received,  had  there  been  no  violation  of  the  contract:  and  to  the  probable  receipts  of  the  plaintiff, 
had  X.  discharged  his  duty  In  every  respect. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupre,  J. 
T.  H,  Lewis  and  Partee^  for  plaintiff  and  appellant     J.  E.  King  and 
Svcayze  db  Moore^  for  defendant 

Lea,  J.  The  defendant  was  employed  by  the  plaintiff  as  overseer  of  her 
plantation  in  November,  1853.  By  the  terms  of  the  contract,  which  was  re- 
duced to  writing,  the  defendant  was  to  have  the  exclusive  management  of  the 
plantation,  and  was  to  ^'do  all  the  work  necessary  on  said  plantation,  such  as 
fencing,  &c.,"  for  which  he  was  to  receive  **  ten  dollars  for  every  1,100  pounds 
of  sugar*'  he  should  make  on  said  plantation,  and  '^should  there  not  be  seed 
cane  enough,  said  party  (viz:  Michael  King^)  should  plant  cotton,  and  receive 
one-fourth  of  the  nett  proceeds  of  the  crop,  according  to  the  return  of  the 
sales."  The  defendant  moreover  agreed  to  plant  corn  and  *'to  save  such  other 
provisions"  as  might  be  necessary  for  horses,  such  as  hay,  fodder,  &c.  The 
plaintiff^  on  her  part,  agreed  to  furnish  to  the  defendant,  at  the  date  of  the  con- 
tract, nine  slaves,  and  on  the  first  of  January,  1 864,  to  add  two  others  to  the 
number ;  also,  such  mules,  oxen  and  horses,  as  might  be  necessary  to  the  work- 
ing of  the  plantation.  About  the  end  of  August,  1854,  the  plaintiff  consider^ 
ing  that  the  defendant  had  been  guilty  of  mis-conduct  in  the  management  o'^ 
the  plantation,  and  the  treatment  of  the  slaves,  as  well  as  in  his  personal  de- 
meanor towards  herself,  notified  him  to  leave  the  premises,  and  discharged  him 
from  her  service. 

The  defendant  disregarded  the  notice,  and  claimed  the  right  under  his  con 
tract  of  remaining  on  the  place,  whereupon  the  plaintiff  brought  suit,  claiming 
that  the  contract  be  annulled ;  that  the  defendant  be  enjoined  not  to  interfere 
further  in  the  management  of  the  plaintiff's  plantation,  and  that  he  be  con- 
demned to  pay  $2,000  damages.  Tho  defendant  denies  any  violation  of  the 
contract  on  his  part ;  alleges  a  fulfilment  of  all  its  obligations ;  claims  com- 
pensation in  accordance  with  its  terms,  and  $2,000  damages,  with  a  trial  by 
jury. 

We  think  the  evidence  shows  that  the  plaintiff  was  justified  in  dismissing 
the  defendant  from  her  service,  and  to  that  extent,  we  concur  in  the  verdict  of 
the  jury.  The  defendant  was  also  entitled  to  a  fair  remuneration  for  the  value 
of  his  services  up  to  the  time  of  his  discharge,  in  estimating  which,  reference 
should  have  been  had  to  the  stipulations  of  the  contract ;  to  the  probable 
amount  which  the  defendant  would  have  received,  had  there  been  no  violation 
of  the  contract ;  and  to  the  probable  receipts  of  the  plaintiff,  had  the  defendant 
discharged  his  duty  in  every  respect     Considering  these  as  demands  in  the  «s- 
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sessment  of  the  remuneration  to  which  the  defendant  would  be  entitled,  we       Lajoirt 
think  a  larger  sum  has  been  allowed  to  the  plaintiff,  than  is  justified  by  the         Kko. 
evidence,  and  that,  under  all  the  circumstances  of  the  case,  substantial  justice 
would  be  done  between  the  parties  by  a  deduction  of  $250,  from  the  amount 
allowed  by  the  jury. 

.  It  is  ordered,  that  the  judgment  appealed  from,  be  reversed,  and  that  there 
be  judgment  in  favor  of  the  plaintiff,  Elodie  Lartibert^  decreeing  that  the  in- 
junction herein  issued,  be  maintained  and  made  perpetual,  and  that  the  defen- 
dant, Michael  King^  do  have  and  recover  of  the  plaintiff,  Mrs,  Elodie  Lambert^ 
the  sum  of  three  hundred  and  fifty  (350)  dollars,  with  interest  at  the  rate  of 
five  per  cent  per  annum,  fi-om  the  5th  day  of  September,  1854,  till  paid ;  that 
the  costs  in  the  District  Court,  incident  to  the  injunction,  be  paid  by  the  defen- 
dant, King^  and  all  the  costs  in  said  court,  be  paid  by  the  plaintiff.  It  is  fur- 
ther ordered,  that  the  costs  of  the  appeal  be  paid  by  said  Kitig,  the  defendant 
and  appellee. 


M.  White  r.  C.  Baillio  et  al. 

Mnbere  husband  and  wife  make  a  note  during  the  coverture,  Judgment  cannot  be  obtained  against 
the  wife,  where  there  la  no  proof  that  she  was  not  separate  In  property,  and  no  evidence  to  show 
that  the  consideration  enured  to  her  benefit. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupri,  J. 
T,  H,  Lewis  and  Porter,  for  plaintiff.    J.  B.  King,  for  defendants  and 
appellants. 

Merrick,  0.  J.  This  suit  was  brought  against  Oordie  Baillio^  wife  of  Ap- 
polinaire  Baillio,  Thomas  C.  Anderson  and  Thomas  M.  Anderson^,  upon  the 
following  instrument,  viz : 

"  Washington,  La.,  April  9,  1851. 
$2,500.     Twelve  months  after  date,  please  pay  to  the  order  of  Thomas  0,  An- 
derson &  Co,,  twenty -five  hundred  dollars,  for  value  received,  and  charge  to 
account  of  Cora  plantation,  and  oblige  yours  respectfully. 

(Signed)  Cordie  Baillio. 

AppoLrsTAiRB  Baillio. 
To  Messrs,  Maunsel,  White  &  Co.,  New  Orleans." 

(Endorsed)  **  Thomas  C.  Anderson  &  Co.*' 

(Accepted)  "  Maunsel,  White  &  Co." 

The  plaintiff  alleged,  in  his  petition,  that  the  defendant.  Cordis  Baillio^  is 
separate  in  property  from  her  husband ;  that  the  "Cora"  plantation  is  hers,  and 
said  draft  was  accepted  for  accommodation,  and  the  money  paid  on  account 
'thereof^  enured  to  her  benefit  and  advantage,  as  owner  of  that  plantation. 
There  was  judgment  by  defendant,  in  favor  of  the  plaintiff,  against  all  the  par- 
ties to  the  draft  in  solido.  On  the  trial,  or  the  making  final  of  the  judgment 
by  default,  no  proof  was  adduced  that  the  defendant,  Cordie  Baillio,  was 
separate  in  property  from  her  husband,  or  that  the  proceeds  of  the  draft  enured 
to  the  benefit  of  her  separate  estate.      She  appealed. 
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Wim  The  judgment,  by  default,  did  not  dispense  with  the  proof  that  the  draft 

Bailuo.  enured  to  the  benefit  of  her  separate  estate.  C.  P.  312.  For,  the  case  in 
which  the  wife  may  be  responsible  upon  her  obligations,  is  exceptional  to  the 
presumption  established  by  Art  2372,  G.  C,  'that  the  debt  was  contracted  on 
account  of  the  community,  and  to  Art  2412,  of  the  Civil  Code,  which  declares 
that  "  the  wife,  whether  separated  in  property  by  contract  or  by  judgment,  or 
not  separated,  cannot  bind  herself  for  her  husband,  nor  conjointly  with  him 
for  debts  contracted  by  him  before  or  during  the  marriage.*^ 

The  judgment  of  the  District  Court  therefore,  so  far  as  it  affects  the  appel- 
lant must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  courts  that  the  judg- 
ment of  the  lower  court,  as  to  the  said  Gordie  Balliv,  wife  of  Appolinaire 
Ballio^  be  avoided  and  reversed,  and  that  there  be  judgment  in  her  favor  and 
against  the  plaintiff  or  his  said  demand,  as  in  case  of  nonsuit  And  it  is  fur^ 
ther  ordered,  that  the  plamtiff  and  appellee,  pay  the  costs  of  both  courts. 


A  Dlperrier  v.  B.  Dautrive  et  al. 

Remarks  nuule  by  t,  slave,  In  conversation,  and  consisting  merely  of  a  detailed  narrative  of  a  paaf 
occurence,  should  not  be  received  in  evidence,  as  forming  part  of  tiie  res  getUz. 

Two  members  of  a  patrol  company  while  on  duty  hailed  a  slave,  at  night,  who  was  riding  Into  • 
village.  The  slave  attempted  to  escape,  whereupon  the  patrol  fired  on  him,  and  inflicted  wound* 
of  which  he  died.  In  an  action  by  the  master,  against  the  patrol  who  shot  his  slave,  for  dam- 
gaes.    Held  :  That  the  plaintiff  could  not,  under  the  circumstances  of  the  ease,  recover. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Martin,  A.  Voorhies,  J. 
S.   G.   Olivier y  for  plaintiff  and  appellant     Sinwn  &  Gory^  for  defendant 

Lea.  J.  The  plaintiff  claims  from  the  defendants,  Bernard  Dautriere  and 
Joseph  Borette^  the  value  of  a  slave  who,  he  alleges,  was  unnecessarily  and 
wantonly  shot  and  mortally  wounded  by  said  Dautriere ^  assisted  by  said  J5^r- 
rette^  on  the  night  of  the  first  of  August,  1855,  of  which  wound  or  wounds  his 
said  slave  died,  on  the  ensuing  day. 

The  defendants,  in  addition  to  a  general  denial,  specially  plead  that,  on  the 
night  in  question,  they  were  called  out  and  summoned  to  compose  the  patrol  of 
the  town  of  New  Iberia,  in  accordance  with  the  police  regulations  and  by-laws 
of  the  town  council ;  that  having  been  stationed  on  the  upper  limits  of  said 
town,  and,  while  on  duty,  a  negro  man  on  horseback,  unknown  to  respondents 
and  to  the  patrol,  made  his  appearance  on  the  public  road,  and  was  about 
entering  said  town,  when,  on  being  ordered  several  times  to  stop  and  surren- 
der, (the  said  negro  being,  by  them,  considered,  and  being  in  fact,  a  runaway 
slave,)  he,  the  said  slave,  instead  of  surrendering  himself  as  he  was  bound  to 
do,  turned  back  and  ran  away  from  said  patrol,  galloping  as  fast  as  the  speed 
of  his  horse  would  permit ;  and  that  respondents  were  ordered  to  fire  upon 
said  negro,  who,  though  fired  upon,  escaped  They  further  aver  that  the  death 
of  said  slave,  was  the  consequence  of  the  lawful  act  of  those  composing  the 
patrol,  for  which,  under  the  laws  of  the  State,  and  the  facts  and  circumstances 
of  the  case,  they  are  not  responsible. 
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On  the  trial  of  the  case,  a  witness  was  offered  to  prove  the  declarations  made  Dot«mii» 
by  the  slave  upon  his  return  home  after  he  was  shot  These  declarations  were  Dautbivb. 
admitted  as  forming  part  of  the  res  gesta  of  the  transaction. 

We  think  that  remarks  made  in  conversation  consisting  merely  of  a  detailed 
narrative  of  a  past  occurrence  by  a  person  himself,  incompetent  to  testify, 
should  not  hAve  been  received  as  forming  a  paH  of  the  res  geStcB  connected 
with  the  occurrence  itself.  We  therefore  reject  all  that  part  of  the  testimony 
which  consists  in  the  declarations  of  the  slave.  From  the  statement  of  the 
facts  as  detailed  by  those  who  accompanied  the  defendants  as  belonging  to  the 
patrol,  and  as  developed  in  the  testimony  of  other  witnesses,  we  consider  it 
conclusively  established,  that  the  plaintiff's  slave  was  not  a  runaway,  but  was 
a  valuable  and  confidential  slave ;  that  he  was  going  on  horseback  with  the  full 
assent  and  standing  permission  of  his  master,  to  the  residence  of  Mrs,  Duhu- 
elet^  with  whom  his  wife  resided,  in  the  town  of  New  Iberia,  but,  that  while  on 
his  way,  in  the  public  road,  at  about  11  o'clock  at  night,  when  about  entering 
the  town,  he  was  ordered  to  stop  by  the  patrol.  That  the  slave  did  stop  as  he 
was  ordered  to  do,  but,  either  for  the  purpose  of  escaping  because  of  his  ap- 
prehension of  the  consequences  of  an  arrest,  or  in  consequence  of  the  shyness 
of  an  unbroken  horse,  he  started  back  in  a  gallop,  when  the  defendants,  both 
of  whom  were  armed  with  shotguns,  fired  upon  him  three  times  when  at  a 
distance  of  about  thirty- five  yards,  after  having  previously  called  upon  him  to 
stop.  The  negro  being  mortally  wounded,  returned  home  and  died  the  next 
day. 

Under  the  circumstances,  the  defendants,  who  were  charged  with  duties  as 
members  of  the  patrol,  were  authorized  to  infer  that  the  defendant's  slAve  was 
endeavoring  to  escape  a  lawful  arrest.  Recent  disorders  among  the  slaves  in 
and  about  the  town  of  New  Iberia,  had  made  it  a  matter  of  importance  that 
the  laws  relative  to  the  police  of  slaves,  should  be  strictly  enforced.  The  slave 
in  question  was  repeatedly  called  upon  to  stop,  and  it  was  not  until  there  was 
every  reason  to  suppose  that  he  would  otherwise  effect  his  escape,  and  that  he 
could  not  be  overtaken  by  pursuit,  that  the  defendants  fired  upon  him.  In  slo 
doing,  we  think  they  were  protected  by  the  terms  of  the  65th  section  of  the 
Act  of  1855,  which  provides  that  if  any  slave  shall  be  found  absent  from  his 
usual  place  of  working,  or  residence,  without  some  white  person  accompanying 
him,  and  shall  refuse  to  submit  himself  to  examination,  any  free  holder  may  be 
permitted  to  seize  and  arrest  him,  and  if  he  should  resist,  or  attempt  to  make 
his  escape,  the  freeholder  is  authorized  to  make  use  of  arms,  but  to  avoid  killing 
the  slave ;  but  should  the  slave  assault  and  strike  him,  he  is  authorized  to  kill 
him.  The  "use  of  arww"  without  the  desire,  or  deliberate  intention  of  killing, 
necessarily  implies  at  least  a  risk  of  killing,  and  this  phrase  was,  we  think,  in- 
tended to  embrace  case«  similar  to  that  now  under  consideration. 

It  is  ordered  that  the  judgment  appealed  from  be  affirmed. 
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James  G.  Hates  v.  Valentine  C.  Clar&e  et  al. 

The  fketo  of  this  case,  it  was  A^TcT,  establish  slmoiation. 

Hie  original  pap***  ^^^  other  derks''  oflldes  will  not  fee  reoetted  to  complete  a  record  in  the  Sv> 
preme  Court. 

APPEAL  from  the  District  Court  of  St  Landry,  Dnpre,  J. 
J.  E.  King,  for  plaintiff  and  appellant     T,  JT.  Lewis  and  Pcrter^  for 
defendants. 

Merrick,  C.  J.  The  defendants  seized  under  an  execution,  as  the  property 
of  Joseph  E.  Andrews^  against  whom  they  had  judgment,  a  tract  of  Iknd  and 
two  slaves,  in  his  possession.  The  plaintiff  opposed  the  sale  on  the  ground 
that  the  property  had  been  previously  conveyed  to  him  by  Andrews,  It  is 
proved  that  at  the  sale  Hayes  counted  down  the  price  in  the  presence  of  the 
Notary  and  the  witnesses.  But  it  was  shown  that  he  was  the  son-in-law  of 
Aiidrews ;  that  he  was  comparatively  without  means;  that  Aridrews  must 
have  had  funds  in  his  hands  as  administrator,  and  could  easily  have  produced 
that  amount  of  money  for  the  purpose  of  the  simulation ;  that  he  was  embar- 
rassed in  his  individual  affairs ;  that  the  property  remained  in  his  posses- 
sion notwithstanding  the  plaintiff  was  in  a  condition  to  need  the  services  of 
the  slaves  which  he  pretended  to  have  purchased,  and  that  the  property  sold 
constituted  almost  the  only  remaining  property  of  Andrews,  and  that  the  sale 
was  made  during  the  pendency  of  the  suit  of  Clavh  against  him,  and  only 
thirteen  days  before  the  judgment  was  rendered. 

We  are  not  prepared  to  say  that  the  District  Juc^e,  who  probably  knows 
the  parties  and  witnesses,  erred  in  concluding,  on  this  evidence,  that  the  sale 
was  a  simulated  one.     C.  C,  1915,2456. 

Under  the  peculiar  circumstances  of  this  case,  we  have  looked  into  the  origi- 
nal records  sent  up  and  completing  the  record  of  the  case.  But  as  the  original 
records  are  liable  to  be  lost,  when  taken  from  the  proper  oflBce,.  we  take  this 
occasion  to  say  that  hereafter  the  original  papers  of  other  offices  will  not  be 
received  to  complete  a  record  of  a  case  pending  in  this  court 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 


OPELOUSAS,  AUGUST,  1866.  667 


A.  PuRGusoN,  Widow,  Ac.    v.  Glaze. 

The  easM^of'  Taylor  r.  Jeffir^'a  «taU,  10  La ,  4S6.  decided  in  1886,  and  Miohai  y.  FMWi  admtnia^ 
irator^  12  La.  189,  decided  in  1688,  deciding  that  the  fiinctiunB  of  an  adminiBtration  of  an  eitate, 
did  not,  like  those  of  an  executor,  ceaae  at  the  end  of  a  year,  bat  continued  uatO  the  administra- 
tion was  finished,  correctiy  declared  the  law. 

A  judgment  against  the  principal  debtor  is  prima  JiioU  proof  of  the  amount  for  which  the  surety 
on  an  administrator's  bond  is  liable,  and  until  rebutted  by  suAcient  evidence,  no  other  proof  ii 
required. 

An  actloa  brought  against  the  principal  debtor,  interrupts  the  prescription  on  the  part  of  the  sure- 
ty,   a  a  8518. 

Neither  the  principal  nor  his  surety  can  Introduce  parol  evidence  to  vary  a  written  contract 

APPEAL  from  the  District  Court  of  St  Landry,  A.  VoorJiies,  J. 
J,  E.  King,  for  plaintiff.  J.  H.  Lewis  and  Porter^  and  Swayze  S  Mbore^ 
for  defendant  and  appellant 

Merrick,  G.  J.  This  suit  is  brought  against  the  defendant  as  surety  on  an 
administrator's  bond,  and  was  before  this  court  last  year  on  an  exception  to 
the  jurisdiction  of  the  District  Court  for  the  parish  of  St  Landry.  10  An. 
685.  It  is  a  branch  of  the  same  case  decided  by  our  predecessors  at  Alexan- 
dria, and  reported  in  12  Rob.  215. 

The  administrator's  bond,  on  which  the  defendant  is  sought  to  be  made  re- 
sponsible, bears  date  May  1st,  1837,  and  was  made  payable  to  the  parish  Judge 
of  the  parish  of  Avoyelles,  for  $29,120. 

In  1840,  the  plaintiff  instituted  proceedings  against  Patrick  K  Glaze,  the 
principal  in  the  bond,  as  administrator  of  the  succession  of  Silas  F.  ThamaSj 
to  render  his  account  and  to  pay  petitioner  eight  thousand  dollars,  the  amount 
of  her  interest  in  the  estate  as  widow  in  community.  The  administrator  hav- 
ing filed  his  account  of  his  administration,  it  was  opposed  by  the  plaintiff  in 
this  action,  by  a  formal  opposition  filed  2l6t  of  February,  1841.  That  suit 
Appears  to  have  been  obstinately  litigated  by  the  parties,  and  resulted  in  a 
final  judgment  rendered  on  the  2Gth  day  of  October,  1850,  decreeing  a  balance 
to  be  in  the  hands  of  the  administrator  of  $8,661  12^,  bearing  five  per  cent 
interest  per  annum  from  the  1st  day  of  February,  1841,  the  date  of  the  filing  of 
the  account,  until  paid. 

This  suit  was  commenced  against  the  siu*ety  on  the  bond  of  the  administra- 
tor, the  1st  day  of  May,  1851. 

It  is  contended,  in  substance,  that  the  term  of  the  oflSce  for  which  P.  H, 
Glaze  was  appointed  administrator,  was  from  year  to  year ;  that  at  the  end  of 
the  year,  his  administration  not  having  been  prolonged,  terminated,  and  he  was 
functus  officio,  and,  that  being  out  of  office,  after  the  first  day  of  May,  1888, 
his  subsequent  acts  were  but  those  of  an  intermedler,  for  which  his  sureties 
were  not  responsible. 

It  is  contended  further,  that  the  Act  of  the  Legislature,  approved  15  th  of 
March,  1837,  and  which  was  not  promulgated  in  the  official  gazette  until  April 
8,  1837,  and  consequently  was  not  in  force  in  the  parish  of  Avoyelles  until  8th 
of  May,  1837,  could  not  effect  or  change  the  bond  given  eight  days  previously : 
the  seventh  section  of  this  Act  continuing  in  office  all  executors,  administra- 
Un%  curators  and  syndics,  until  the  estate  is  wound  up.     Acts  1837,  p.  96,  97. 
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ToMomoa  It  is  further  contended,  that  by  the  Civil  Code,  Arts.  1197,  1199  and  1201, 

Gliu.  the  office  of  the  cvrator  of  a  vacant  succession  terminates  at  the  end  of  one 
year,  and  that  Article  1042  of  the  Civil  Code,  and  Articles  992  and  994  of  the 
Code  of  Practice,  prescribe  that  administrators  shall  have  the  same  powers, 
and  are  subject  to  the  same  duties  and  responsibilities,  as  the  curators  of  va- 
cant estates ;  that  administrators  and  curators  of  vacant  estates  having  been 
placed  on  the  same  footing  as  regards  their  duti^  and  responsibilities,  the  ar« 
gument  is  as  applicable  in  the  case  of  the  former  as  the  latter ;  that  ir  admin- 
istrators have  the  same  powers  as  curators,  their  powers  cannot  be  greater  or 
les9  ;  that  "  if  the  curator  became  functuB  officio^  and  could  not  act  after  the 
expiration  of  a  year  without  a  prolongation  of  his  administration,  neither  can 
the  administrator.  If  he  can,  then  he  has  greater  powers  than  the  curator, 
and  not  the  same  powers — ^which  is  a  contradictioa"     10  R.  457  ;  7  R.  24. 

"Whether  the  administrator  becomes  functus  officio  at  the  end  of  the  year 
ornot,  he  is  certainly  ^subject  to  the  same  duties.^  The  Article  1199  of  the 
Louisiana  Code,  required  a  renewal  of  the  security,  and  commanded  the  Judge 
to  exact  it  If  the  Judge  neglected  it,  the  parties  interested  should  have  re- 
quired it  At  all  events,  the  law,  by  requiring  a  '  renewal  of  the  security/  did 
xu>t  hold  the  first  security  any  longer  bound  Else  why  require  a  renewal  of 
the  security"  ? 

It  is  a  sufficient  answer  to  this  argument  to  say,  that  the  question  was  con- 
sidered by  the  Supreme  Court,  and  settled  after  a  full  argument  in  the  case  of 
Taylor  v.  Jeffries  estate,  10  L.  R.  435,  decided  in  1886,  one  year  before  the 
Act  of  1837  was  passed,  and  the  bond  in  this  case  signed,  and  *Mt  was  there 
held,  that  the  term  of  office  of  the  administrator  was  not  limited  to  one  year. 
In  1888,  it  was  again  decided  in  the  case  of  Miehot  v.  Flotte^s  administrator^ 
19  Xi.  R.  129,  that  the  ftinctions  of  an  administrator  of  an  estate  do  not,  like 
those  of  an  executor,  cease  at  the  end  of  the  year,  but  continue  until  the  ad- 
ministration of  the  estate  is  finished."  These  decisions  appear  to  have  been 
acquiesced  in  by  the  profession  and  must  now  be  held  as  conclusive.  The 
surety  on  the  bond  was,  therefore,  responsible  for  the  acts  of  said  P.  ff.  Olaie 
vs  administrator,  after  as  well  as  before  the  expiration  of  the  one  year  from 
the  date  of  his  appointment 

The  defendant  further  contends,  that  it  is  the  duty  of  the  plaintiff  to  prove 
the  amount  of  funds  of  the  succession  received  by  the  principal,  in  order  to  re- 
cover against  the  surety,  and  cites  the  case  of  the  Succession  of  Johnston,  1 
Ann.  75. 

In  this  cuse,  the  judgment  against  the  principal  debtor  is  prima  facie  proof 
of  the  amount  for  which  the  surety  is  responsible,  and  until  rebutted  by  suf- 
ficient evidence,  no  other  proof  is  required. 

It  is  further  contended,  that  the  obligation  sued  on,  is  prescribed  by  the  ten 
years  which  elapsed  previous  to  the  inception  of  this  suit 

Proceedings  were  commenced  against  the  principal  debtor  within  about 
three  years  of  his  appointment,  and  interruptedly  prosecuted  until  1850.  This 
interrupted  the  prescription  as  to  the  surety.     C.  C.  3518. 

It  is  further  contended,  that  the  administrator  is  entitled  to  a  credit  of  $5,000, 
because  it  is  urged,  that  "on  the  5th  day  of  June,  1835,  Patrick  H,  6 laee sold 
to  Silas  F.  TliomM,  deceased,  a  tract  of  land  on  Bayou  Boeu(  together  with 
the  improvements  and  the  merchandize  contained  thereon. 

"  The  consideration  of  the  sale  was  five  thousand  dollars.  Patrick  H,  Gl(uey 
the  administrator,  in  the  contest  between  himself  and  the  plaintiff,  alleged 
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that  the  sale  was  simulated ;  that  the  price,  although  stated  in  the  act  to  be         gjIsb. 
paid  cash,  was  never  so  paid,  and  that  the  transfer  was  intended  to  give  Tho- 
mas credit,  in  order  that  he  might  the  more  successfully  prosecute  his  mercan- 
tile business.*' 

This  point  was  fully  considered  in  the  case  of  this  plaintiff  against  P.  H. 
Glaze^  (12  Rob.  217,)  and  it  was  there  held,  that  the  credit  was  properly  re- 
jected. The  parol  proof  can  no  more  affect  the  case,  as  to  the  surety  on  the 
bond,  than  it  could  his  principal.  There  is  no  written  evidence  which  gives  a 
different  complexion  to  this  part  of  the  case,  from  that  which  it  bore  when 
before  our  predecessors. 

On  the  trial  of  the  case  against  P.  H,  Glaze,  in  the  parish  of  Avoyelles,  cer- 
tain large  items  of  credit  claimed  by  the  administrator,  were  reduced  one-half, 
as  being  the  payment  of  certain  joint  obligations  of  the  deceased  and  the  admin- 
istrator. A  number  of  other  items  were  rejected,  because  the  payments  there- 
of were  not  produced. 

On  the  present  trial  the  principal  in  the  bond  having  been  released  by  the 
surety,  was  placed  on  the  stand  a^a  witness,  (to  which  a  bill  of  exception  was 
taken,)  and  testified :  that  he  paid  all  the  items  charged  in  his  account  of  ad- 
ministration ;  that  certain  items  were  the  exclusive  indebtedness  of  the  de- 
ceased ;  and  that  the  intestate  assumed  a  note  of  $2,289  39. 

Even  if  it  be  conceded  that  the  witness  could  be  heard  to  contradict  a  judg- 
ment imparting  absolute  verity  against  him,  we  are  not  prepared  to  say  that 
the  District  Judge  erred  upon  testimony  of  this  general  character,  and  in  the 
absence  of  the  obligations,  or  at  least  copies  thereof  alleged,  so  to  have  been  * 
assumed  or  paid,  in  concluding  that  the  testimony  was  insufficient  and  too 
uncertain  to  show  error  in  the  judgment  rendered  against  the  principal  debtor, 
And  now  produced  against  the  surety.     C.  C.  2257. 

The  judgment  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  affirmed,  with  costs. 


T.  M.  Anderson  v.  R.  B.  Stille,  Tutor.  >^ 

Tbe  Dtatrlct  Judge  of  the  Parish  In  which  the  slavei  are  lituated,  haa  JurisdlcUon  to  try  an  acUon 
for  their  partition. 

Plaintiff  need  not,  In  order  to  sustain  a  sequestration*  swear  that  he  fears  defendant  will  conceal, 
part  with,  or  dispose  of,  the  property  sequestered.  It  will  be  sufficient  if  he  make  oath  of  his  In- 
terest in  the  pioperty  sequestered,  and  that  he  fears  that  defendant  wIU  send  it  out  of  the  juris- 
diction of  the  co^rt  during  the  pending  of  the  suit. 

APPEAL  from  the  District  Court  of  St  Landry,  Bvpre,  J. 
J.  L,  Xing,  for  plaintiff  and  appellant.     Swayze  <&  Moore,  for  defendant. 
Merrick,  C.  J.     The  plaintiff  being  the  owner  of  the  one  undivided  sixth 
part  of  the  slaves  in  controversy,  by  the  judgment  of  the  District  Court  of  St 
Landry,  brought  the  present  action  to  effect  a  partition. 

The  slaves  were  in  the  possession  of  the  defendant,  in  the  Parish  of  St  Lan- 
dry, and  about  being  removed  to  the  Parish  of  Sabine,  where  the  defendant 
resides. 
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The  plaintiff  also  sued  out  a  writ  of  sequestration,  to  preyent  the  slaves  from 
Stollb.        being  removed  beyond  the  jurisdiction  of  the  court 

The  defendant  excepted  to  the  plaintiff^s  action,  which,  being  dismissed, 
plaintiff  appealed. 

It  is  contended,  1st  That  the  defendant's  domicil  being  in  the  Parish  of 
Sabine,  this  action  ought  to  be  instituted  there ;  2d.  That  no  sufficient  ground 
for  the  resort  to  the  harsh  remedy  of  a  writ  of  sequestration,  has  been  shown 
by  the  plaintiff  in  his  affidavit. 

On  the  first  question,  it  is  urged  that  the  term  '*real  property,"  used  in  Art 
No.  165,  No.  11  Code  of  Practice,  is  intended  to  embrace  land;  that  the  suit  for 
a  partition  of  slaves,  is  governed  by  the  general  rule,  that  one  must  be  sued  be- 
fore the  Judge  having  jurisdiction  over  the  place  where  the  defendant  has  his 
domicil.     C.  P.  162. 

A  judicial  construction  was  put  by  our  predecessor  upon  the  term,  real  pro- 
perty, as  used  in  the  Article  162,  C.  P.,  in  the  case  of  Scott  v.  Batoles,  3  Ann. 
637,  and  it  was  there  held,  that  "slaves  being  immovable  by  operation  of  law, 
plaintiffs  had  their  election  to  institute  an  action  for  their  recovery,  either  in 
the  parish  where  the  property  was  situated,  or  at  the  domicil  of  the  defen- 
dant" 

We  see  no  reason  why  a  different  construction  should  be  put  upon  the  same 
words  occurring  in  the  article  under  consideration,  which  provides,  that  in  matters 
relative  to  the  partition  of  real  estate  between  co-proprietors,  the  suit  must  be 
brought  before  the  court  of  the  place  where  such  property  is  situated,  though 
the  co-proprietors  may  reside  in  different  parishes. 

We  have  not  overlooked  the  language  of  the  French  text,  cTvn  bien-fandSy 
but  we  think  the  English  text,  which  is  in  accordance  with  Article  1304  of  the 
Civil  Code,  should  govern.  The  article  last  cited  from  the  Civil  Code,  is  under 
the  head  of  partition  of  successions,  and  is  in  these  words :  ^^All  the  rules 
established  in  the  present  section,  with  the  exception  of  what  relates  to  col- 
lections, are  applicable  to  partitions  between  co-proprietors  of  the  same  thing, 
where,  among  the  co-proprietors,  any  are  absent,  minors,  or  interdicted,  or 
where  the  co-proprietors  of  age,  present,  cannot  agree  on  the  partition  and  on 
the  manner  of  making  it 

But  in  these  hinds  of  partitions^  the  action  must  he  brought  before  the  Judge 
of  the  place  where  th^  property  to  he  divided^  is  situated^  whereter  the  partus 
interested  may  he  domiciliated. 

The  District  Judge  for  the  Fifteenth  Judicial  District,  for  Parish  of  St  Lan- 
dry, had  jurisdiction  of  the  action  of  partition. 

It  is  further  contended,  that  the  affidavit  for  the  sequestration,  is  insufficient, 
and  that  it  does  assert  that  plaintiff  feared  that  defendant  would  conceal,  part 
with,  or  dispose  of  the  slaves. 

It  was  not  necessary  in  this  action,  that  the  affidavit  should  show  such  appre- 
hension. It  was  sufficient,  under  the  2d  paragraph  of  Article  275,  of  the  Code 
of  Practice,  that  the  plaintiff  should  make  oath  of  his  interest  in  the  property,  and 
that  he  feared  that  the  defendant  would  send  the  slaves  out  of  the  jurisdiction 
of  the  courts  during  the  pendency  of  the  suit 

No  person  can  be  compelled  to  hold  property  in  common  with  others.  C.  C. 
1215.  The  plaintiff  had  the  right  to  institute  his  suit  at  any  moment  he  saw 
fit,  and  having  brought  his  action  whilst  the  property  of  which  he  was  a  co- 
proprietor,  was  in  the  Parish  of  St  Landry,  the  jurisdiction  of  the  District 
must  be  maintained. 
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J.  H.  Stokes  v   A.  Forman,  Administrator. 

S.  purchased  property  at  the  euccession  sale  of  F.  and  gave  hl8  note  for  the  price.  8.  having  mar- 
ried F'b  widow,  and  suit  having  been  brought  on  the  note,  he  plead  in  compensation  the  interest  ot 
his  wife  In  the  community  of  F.  and  herself.  But  held,  the  plea  was  bad,  because  the  quality  of 
debtor  and  creditor  was  not  united  in  the  same  person,  and  because,  also,  the  debts  were  not 
equally  liquidated  and  demand  able. 

APPEAL  from  the  District  Court  of  Vermillion.     Voorhies,  J. 
JD.   O'Brien,  for  plaintiff  and  appellant.     0.  H,  Mouton  &  A,  De  Blanc^ 
lor  defendant 

BccHANANf  J.  The  plaintiff  purchased  a  slave  at  the  succession  sale  of 
I^eville  FormarCs  effects,  and  gave  his  notes  for  the  price,  secured  by  special 
mortgage  upon  the  slave.  At  maturity  the  notes  being  unpaid,  suit  was  brought 
xia  execMtiva  and  the  slave  was  seized.  Plaintiff  now  enjoins  the  sale  on  the 
grounds,  1st,  That  he  is  entitled  to  plead  in  compensation,  the  share  of  hi» 
wife  (who  had  been  the  widow  of  Neville  Forman,)  in  the  community  of  ac- 
quests and  gains  formerly  existing  between  her  and  said  Forman, 

2d.  That  there  was  no  proof  of  the  notes  having  been  demanded  of  him,  at 
the  place  where  they  were  made  payable. 

I.  In  the  case  of  ThihodeauxU  succession,  10  Ann.  p.  653,  it  was  held  that 
tlie- administrator  of  a  succession  could  not  compensate  the  unpaid  price  of  a 
purchase  of  succession  property,  against  the  share  coming  to  the  wife  of  the 
purchaser  as  an  heir  of  the  succession.  The  converse  of  the  proposition  is 
here  presented,  and  must  receive  the  same  solution.  It  is  evident  that  to  effect 
compensation  the  quality  of  debtor  and  creditor  must  be  united  in  the  same 
person,  which  is  not  the  case  before  us.  Again,  the  two  debts  must  be  equally 
liquidated  and  demandable,  which  is  not  shown  in  the  present  instance. 

As  to  the  necessity  of  proving  presentation  at  the  place  where  the  note  is 
payable,  as  a  prerequisite  to  recovery  against  the  maker,  this  cannot  be  con- 
sidered an  open  question  since  the  case  of  RipJca  v.  Pope,  6  A.  61,  in  also  5 
Ann.  188,  Ibid,  720,  3  Ann.  90,  Ibid,  131. 

The  appellee  has  asked  for  damages  for  a  frivolous  appeal,  and  we  think  him 
entitled  to  them. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  court 
be  affirmed,  with  eighty  dollars  damages  for  this  frivolous  appeal,  and  costs  in- 
both  courts. 


«. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed ;  that  the  defendant's  exception  be         Btilu. 
overruled;  that  the  sequestration  be  maintained,  and  that  this  cause  be  reman- 
ded for  further  proceedings  according  to  law,  and  that  the  defendant  and  appel- 
lee pay  the  trosts  of  the  appeal 


1 

i 
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John Devalcourti?.  M. E.  Dillon-— same  if,  same— Consolidated castfs. 

Af  being  indebted  to  By  depoflita  In  his  hands,  merchandise  to  be  sold,  and  the  proceeds  to  be  ap- 
plied to  the  extiDgui^hment  of  the  debt.  This  constitutes  a  contract  of  mandate  between  A  and  S, 
which  obliges  the  former  to  relmburse*the  latter,  whatever  necestery  and  osefol  expenses  have 
been  Incurred  in  fulfilling  the  object  of  the  mandate. 

A  nonsuit  entered  up  against  a  party  who  does  not  appear  when  called  in  court,  Is  not  such  an 
abandonment  of  the  suit,  as  prevents  It  firom  interrupting  prescription. 

APPEAL  from  the  l)istrict  Court  of  St  Martin,  Dupre,  J, 
J.   0.   t?^irer,  for  plaintiflF.     i/aWm  F<?<?r A  le*,  for  defendant  and  appellant 

Buchanan,  J.  The  receipt  filed  with  this  answer,  docs  not  prove  a  payment 
of  the  note,  which  is  the  hasis  of  the  iirst  of  these  suits,  as  contended  for  bj 
defendant's  counsel.  It  shows  that  a  bill  of  lading  of  certain  merchandize  had 
been  put  into  plaintiff's  hands,  the  proceeds  of  which  merchandize  to  be  ap- 
plied in  extinguishment  of  the  note  of  defendant  But  the  depositions  of  wit- 
nesses examined  under  commissions,  and  the  record  evidence  from  New  York, 
establish  that  this  shipment  of  molasses  and  sugar,  did  not  benefit  plaintiff, 
but  was,  on  the  contrary,  a  source  of  great  trouble  and  expense  to  him;  and 
that,  fiir  from  realizing  anything  from  the  proceeds  of  said  shipment,  he  was 
compelled  to  disburse  money  in  costs  and  charges ;  of  which  he  claims  reim* 
bursement  in  the  second  of  these  consolidated  cases. 

The  prescription  of  five  and  ten  years,  pleaded  by  defendant,  has  not  been 
acquired.  It  is  well  settled,  that  a  nonsuit  entered  up  against  a  party  who 
does  not  appear  when  called  in  court,  is  not  such  an  abandonment  of  the  suit, 
as  prevents  it  from  interrupting  prescription :  and  in  this  case,  the  absence  of 
plaintiff  at  the  October  term  of  1854,  is  accounted  for  by  the  epidemic  whicfa 
then  prevailed,  and  the  death  of  his  counsel 

Neither  is  the  prescription  of  one  year,  applicable  to  the  second  of  those 
suits.  This  is  an  action  ex  contractu^  not  ex  delicto,  A^  being  indebted  to  B^ 
deposits  in  his  hands  merchandize  to  be  sold,  and  the  proceeds  to  be  applied  in 
extinguishment  of  the  debt.  This  constitutes  a  contract  of  mandate  between 
A  and  B,  which  obliges  the  former  to  reimburse  the  latter  whatever  necessary 
and  useful  expenses  have  been  incurred  in  fulfilling  the  objects  of  the  man^ 
date. 

It  is  not  perceived  that  the  article  8603,  of  the  Code,  has  any  application  to 
these  actions. 

The  amounts  allowed  by  the  court  below,  appear  to  us  correct 

It  is  proved  that  the  plaintiff  paid  a  bill  of  exchange  drawn  upon  him  at 
one  day's  sight  for  the  costs  and  charges  incurred  in  New  York  by  reason  of 
the  shipment  of  the  molasses  and  sugar  in  question,  and  a  witness,  c/b^»  Comp- 
ton,  proves  that  those  costs  and  charges  were  actually  incurred.  The  schedule 
or  account,  of  those  charges,  includes  a  charge  of  interest  at  the  rate  of  seven 
per  cent  per  annum,  by  Gomptoii^  in  New  York,  which  is  believed  to  be  in  ac- 
cordance with  mercantile  usage.  The  charge  of  half  commissions  on  cargo 
was  properly  rejected. 

Judgment  affirmed,  with  costs. 
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B.  R.  Gaott  v.  Gautt. 

▲  putj  who  90tn  proof,  that  would  bf  tnftdmlutble  under  our  law,  of  a  oontract  said  to  hare  taken 
place  In  anothor  State,  must  show  that  soob  proof  would  be  admlMible,  to  prore  the  contract,  in 
the  State  where  it  took  place. 

A  PPEAL  from  the  I)islrict  Court  of  St  Landry,    Vtxn'J^Us,  J. 
A.  K  F,  Lintmi  atvl  J,  Ihipreiy  for  plaintiff  and  appellant    J.  If.  Porter^ 
for  defendant 

Buchanan,  J.  This  case  is  before  the  Supreme  Court  for  the  second  time, 
having  been  remanded  in  order  to  enable  the  plaintiff  to  amend  his  pleadings. 
See  6  Ann.  677. 

Plaintiff  now  clain)<3, 

1.  For  cash  advances  and  hire  of  slaves,  from  the  year  1840  to  the  year 
1849. 

2.  For  slaves  sold  by  the  mother  of  the  parties,  to  pay  defendant's  debts. 

3.  Slave  Rachel  and  two  children. 

I.  There  is  a  document  in  evidence  which  is  regarded  by  us,  as  a  settlement 
of  the  respective  claims  of  these  parties  against  each  other,  to  the  day  of  its 
date,  to  wit:  December  7th,  1844.  It  is  a  notarial  act,  by  which  plaintiff  sells 
to  defendant,  a  slave  named  ffiram^  four  mules,  a  gin  stand,  and  all  the  ven- 
dor's interest  in  the  crop  of  cotton  and  corn,  of  the  year  1844,  upon  the  plan- 
tation where  defendant  resided,  for  and  in  consideration  of  the  sum  of  three 
thousand  dollars,  which  plaintiff  acknowledged  to  have  received  in  the  proceeds 
of  the  crops  raised  on  said  plantation  in  1841  and  1842,  collected  by  and  appro- 
priated to  the  use  of  plaintiff. 

The  testimony  on  the  subject  of  cash  advanced  by  plaintiff  to  defendant,  is 
vague,  and  refers,  in  a  ^reat  measure,  to  dates  anterior  to  the  settlement  afore- 
said The  District  Judge  has  allowed  li;349  81  on  this  head  of  plaintiff's  claim, 
and  it  is  not  clear  to  our  mind  that  there  Is  error  in  this  allowance.  As  to  the 
hire  of  slaves^  it  is  barred  by  prescription,  except  for  the  three  years  preceding 
the  institution  of  the  suit  C.  C.  3503.  The  District  Judge  has  allowed  two 
years'  hire  of  five  slaves,  Hiram,  Alfred,  Daniel,  Judith  and  Lina,  at  one  hun- 
dred and  forty  dollars  per  annum,  for  each.     In  this,  we  think  there  is  error. 

The  title  of  Hiram ^  Alfred,  Daniel  and  Judith,  was  in  defendant,  up  to  the 
6th  April,  1849,  about  which  time  they  ceased  to  work  on  his  plantation. 
Lina,  alone,  appears  to  have  belonged  to  plaintiff,  while  at  work  there.  Under 
the  evidence,  we  allow  one  hundred  dollars  per  annum,  during  three  years,  for 
the  services  of  Lina, 

II  and  III.  The  claim  for  the  price  of  Arthur  and  Aimie,  and  that  for  Rch 
chel  and  children,  were  properly  disallowed  by  the  District  Judge.  The  proof 
on  the  first  of  these  claims,  is  improbable  and  unsatisfactory.  As  to  the 
second,  it  appears  that  plaintiff  bought  Rachel,  without  children,  at  a  probate 
sale  in  1840,  but  never  paid  her  price;  and  that  upon  execution  issued  against 
him  therefor,  defer. '....:  became  the  purchaser  of  Rachel  and  her  infant  child 
in  1844,  at  sheiiS's  tale,  for  cash.  The  title  oi Rachel  and  child,  consequently, 
vested  in  defendant. 

86 
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Oactt  Both  parties  appealed  from  the  judgment  of  the  District  Court,  and  we  find 

Oadtt.        in  the  record,  three  hills  of  exceptions,  taken  hy  plaintiff,  to  the  rejection  of 
evidence. 

The  first  bill  of  exceptions  is  to  the  rejection  of  parol  proof  of  sale  of  a  slave 
in  Alabama,  the  plaintiff  not  having  laid  a  basis  for  the  admission  of  such  proo( 
by  proving  the  law  of  Alabama,  in  relation  to  the  form  of  such  sales. 

There  is  no  error  in  this  ruling.  It  is  clearly  the  duty  of  a  party  who-  offers 
proof,  that  would  be  inadmissible  under  our  law,  of  a  contract  said  to  have 
taken  place  in  another  State,  to  show  that  such  proof  would  be  admfssibre  to 
prove  the  contract  in  the  State  where  it  took  place. 

The  second  bill  of  exceptions  is  to  the  rejection  of  parol  evidence  to  prove 
title  to  land  and  slaves  in  Louisiana,  and  a  partnership  in  the  fruits  el  such 
land  and  slaves. 

The  questions  involved  in  this  bill  of  exceptions  were  decided  by  our  prede- 
cessor on  the  former  appeal,  (the  depositions  of  the  witnesses  having  been  ta- 
ken before  that  appeal,  and  their  admissibility  being  the  only  matter  passed 
upon  therein.)  See  6  Ann.  678.  We  have  reason^  therefore,  to  be  surprised 
at  the  pertinacity  with  which  the  point  is  pressed.  A  slight  variation  in  the 
form,  does  not  disguise  the  identity  of  the  substance  of  the  question,  with  that 
already  decided. 

The  third  bill  relates  to  the  rejection  of  oaths  taken  by  two  of  the  witnesses 
in  other  suits,  offered  to  sustain  the  credibility  of  those  witnesses  in  this  suit 
This  evidence  was  properly  rejected 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed ;  that  plaintiff  recover  of  defendant,  six  hundredi  and  forty- 
nine  dollars  and  eighty-one  cents,  with  legal  interest  from  judicial  demand, 
and  costs  of  the  District  Court :  those  of  appeal  to  he  paid  by  plaintiff. 


I  12    C74, 
48  1211, 


W,  &  D.  Urquhart  v.  E.  B  Seorr,  Tutor — Beauchamp,  Intervener. 

In  an  action  agalnit  a  Tutor  for  advances,  suppUetrAc.,  ftirnUhed  to  the  estate  of  his  wards,  the 
nnder-tutor,  who  alleges  that  the  advances  Ac,  Ac.,  went  to  the  beneOt  of  the  tutor,  p«rsonmll/r 
and  not  to  the  wards,  shows  sufficient  grounds  to  Justify  an  intervention 

Where  the  Tutor  has  created  an  indebtednesb  without  authority  of  law,  the  burthen  of  proof  is 
thrown  upon  the  creditor,  to  show  that  ihe  Indebtedness  thus  created,  was  absolutely  necessary 
either  for  the  support  of  the  minors,  or  for  the  preservation  of  their  property^  and  that  the  sup- 
plies thus  furnished,  actually  enured  to  the  benefit  of  the  minors. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupre,  J. 
Duncan  <^  Overton^  for  plaintiff.    Swayze  &  Moore  and  Khig^.  for  the  im- 
der-tutor. 

Lea,  J.  The  plaintiffs  have  sued  the  defendant  in  his  capacity  of  tutor  U> 
his  minor  children,  for  the  sum  of  $6,156  60,  being  for  a  balance  of  account 
due  to  the  plaintiff  for  alleged  advances  made,  and  supplies  furnished  to  said 
Scott  in  his  capacity  aforesaid,  for  the  use  and  benefit  of  a  plantation  belonging 
to  said  minors ;  alleging  that  said  advances  and  supplies  were  absolutely  neces- 
sary for  the  proper  administration  of  the  property,  and  the  maintenance  and 
education  of  said  minors. 
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In  this  suit  the  under-tutor  of  the  minors  has  intervened,  alleging  that  there  fJaomun 
exists  a  conflict  between  the  interests  of  the  minors  and  that  of  their  tutor,  Soon, 
who  is  responsible,  personally,  for  the  payment  of  the  plaintiif 's  demand 
against  the  minors.  He  denies  the  indebtedness  of  the  minors  as  alleged ;  de- 
nies that  the  alleged  advances  and  supplies  ever  enured  to  the  advantage  of 
the  minors ;  denies  the  right  of  the  tutor  to  incur  obligations  on  behalf  of  his 
wards  without  the  advice  of  a  fiimily  meeting,  duly  homologated.  The  inter- 
¥enor  moreover  avers,  that  if  any  supplies  or  advances  have  been  made  accnz* 
log  to  the  benefit  of  said  minors,  that  they  have  been  more  than  repaid  by  the 
proceeds  arising  from  the  crops  of  the  plantation. 

The  plaintiffs  have  excepted  to  the  right  of  the  under-tutor  to  intervene,  on 
the  ground  that  the  petition  sets  forth  no  legal  ground  of  intervention,  and 
that  there  exists  no  oppositioii  of  interests  between  the  tutor  and  the  minors. 
We  think  the  petition  of  intervention  sets  forth  a  sufficient  ground  of  inter- 
Tention,  and  that  there  does  exist  such  an  opposition  of  interests  between  the 
tutor  and  his  wards,  as  justifies  the  proceedings  of  the  under-tutor. 

It  is  shown  that  in  October,  1850,  the  defendant  was  qualified  as  tutor  of  his 
minor  children.     That  they  inherited  a  plantation  and  slaves  from  their  mother. 

It  is  not  shown  that  the  estate  was  embarassed  with  debts  at  the  commence- 
ment of  the  tutor^s  administration,  nor  does  it  appear  that  the  revenues  of  the 
minors  were  inadequate  to  their  support  The  tutor  is  prohibited,  under  the 
stringent,  but  wise  provisions  of  our  law,  from  borrowing  money  on  behalf  of 
the  minors.  If  their  support,  or  the  preservation  *of  their  property  require 
an  expenditure  beyond  their  revenues,  it  is  the  duty  of  the  tutor  to  cause  to 
be  convened,  a  meeting  of  the  family  or  friends  of  the  minors,  to  deliberate 
upon  the  propriety  of  making  a  loan.  In  the  absence  of  such  authority,  the 
tutor  can  make  no  contract,  binding  as  such,,  which  creates  an  indebtedness  on 
the  part  of  his  wards. 

Those  who  deal  with  tutors,  acting  on  behalf  of  minors,  must  do  so  at  their 
penL 

Where  the  tutor  has  created  an  indebtedness  without  authority  of  law,  the 
burthen  of  proof  is  thrown  upon  the  creditor  to  show  that  the  indebtedness 
thus  created,  was  absolutely  necessary^  either  to  the  support  of  the  minors,  or 
to  the  preservation  of  their  property,  and  that  the  supplies  thus  furnished, 
actually  enured  to  the  benefit  of  the  minors.  The  creditor's  claim  in  such  case 
would  not  rest  upon  any  contract,  but  would  be  based  upon  the  broad  principle 
of  equity,  that  do  one  has  a  right  to  be  enriched  at  anothers'  expense.  Tested 
by  this  rule,  the  question  to  be  determined  in  the  case  before  us,  is :  To  what 
extent  over  and  above  the  proceeds  of  the  crops  received  by  the  plaintifl^  have 
the  minors  been  actually  benefited  by  the  alleged  supplies  and  advances  made 
on  their  behalf?  It  appears  to  be  conceded,  that  supplies  to  the  amount  of 
$1,812,  were  actually  furnished  and  used  for  the  benefit  of  the  minors,  (a 
liberal  concession  when  the  evidence  is  considered.)  On  the  other  hand,  the 
account  is  credited  with  the  nett  proceeds  of  sales  of  sugar  and  molasses 
amounting  to  $2,579  70,  from  which  should  be  deducted  the  proceeds  of  25 
hogsheads  of  sugar  bought  by  the  tutor  and  shipped  to  plaintiff^  say  $589  21, 
leaving  $1,990  50,  applicable  to  the  payment  of  any  claims  legally  binding 
upon  the  heirs. 

The  items  of  the  account  (with  the  exertion  of  those  for  supplies  furnished, 
and  money  actually  advanced  to  the  tutor)  consist  of  the  payments  of  certain 
drafts  drawn  by  the  tutor  and  paid  by  the  plaintiffs. 
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UaQOBAM  The  only  items  which  are  supported,  even  in  part,  by  the  evidence,  are  those 

Bam.  for  the  payment  of  accounts  alleged  to  have  been  owing  to  7!  C,  Andersoiif 
J,  M.  Johnson  and  Burhridge  A  Adams. 

As  respects  Anderson's  account,  the  evidence  wholly  fails  to  establish  an  in- 
debtedness exceeding  the  credit  to  which  the  minors  are  entitled,  viz:  $2,281  Oo. 
A  large  portion  of  the  account  consists  in  drafts  paid  l)y  Andersan,  the  con- 
sideration of  which,  with  one  or  two  exceptions,  is  not  si  town,  and  in  loans  of 
money  to  Seott.  The  supplies,  except  such  as  were  ul^-^olutely  necessary  ior 
the  management  of  the  plantation,  are  not  chargeable  to  :\\e  minors,  and  thoBd 
are  not  shown  by  the  evidence  to  exceed  the  credits  abo\  u  referred  to. 

The  same  remarks  are  applicable,  in  part,  to  the  account  of  Burbridgs  A 
Adams.  It  is  not  shown  that  the  articles  enumerated  therein,  ever  accrued  to 
the  benefit  of  the  minors.  Even  if  the  court  were  to  give  the  plaintiff  the 
benefit  of  a  presumption  to  that  effect,  so  far  as  respects  the  materials  for  the 
construction  of  a  sugar  house,  it  would  not  benefit  the  plaintiffs  in  their  liti- 
gation, for  allowing  a  credit  for  the  assumed  value  of  these  materials,  there 
would  stiU  remain  a  balance  against  the  plaintiffs  upon  their  account,  and  the 
allowance  of  a  credit  for  the  payments  made  to  Johnson^  would  not  alter  the 
result 

An  objection  has  been  made  to  our  consideration  of  the  correctness  of  the 
judgment  appealed  from,  on  the  ground  that  G.  H.  Beaucliamp  has  appealed  in 
bifi  own  name,  and  not  in  his  capacity  as  under-tutor.  It  was  as  ujider-tutor, 
that  Beauchamp  intervened ;  it  was  as  intervener,  that  ho  appealed,  and  he  is 
expressly  so  designated  in  the  order  of  the  court,  and  the  appeal  bond  is  signed 
by  him  as  under-tutor. 

We  think  he  stands  before  this  court  as  properly  representing  the  minors. 

It  is  ordered  that  the  judgment  appealed  fh>m  be  reversed;  that  there  be 
judgment  in  favor  of  the  intervener  and  against  the  plaintifife ;  that  the  plain- 
tiff ^s  claim  be  rejected,  so  far  as  it  affects  the  said  minors,  Paunel^  ffenry  and 
Fanny  Seott^  or  their  said  tutor,  in  his  capacity  as  such,  reserving  to  said 
plaintifis  their  claim  against  the  said  Edwin  B.  Scott^  individually.  It  is  fur- 
ther ordered  that  plaintiffs  pay  costs  in  both  courts. 


Succession  op  W.  Irwin — Opposition  of  Casheu. 

There  Is  no  principle  of  law  which  forbids  a  man  who  Is  threatened  with  violence,  or  deems  it  neeeS' 
saiy  to  bis  personal  security,  to  employ  about  him  persons  capable  of  rendering  him  efficient  si* 
sistance  in  time  of  need. 

APPEAL  from  the  parish  of  St  Landry,  Bvpre,  J, 
Overton,  for  opponent  and  appellant.     Martell  &  Hardy,  for  the  succes- 
sion. 

Mbbrick,  C.  J.  The  testator,  in  the  language  of  orie  of  the  witnesses,  hav- 
ing been  assaulted,  and  **  having  apprehensions  for  !ds  life  or  great  bodily 
harm,**  retained  the  opponent  as  his  protector.  He  ktpt  him  about  his  person 
and  was  in  the  habit  of  sending  away  those  who  came  to  employ  CoMhe^^  who 
was  a  carpenter.     He  stated  repeatedly,  that  he  preferred  paying  five  dollars « 
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day,  than  to  let  the  opponent  go.  Irtoin^  by  his  will,  bequeathed  Casheu  $100,    "    j^^u^ 
but  it  is  shown  that  Cashett,  who  was  present,  stated  that  he  did  not  wish  to 
be  put  in  the  wiU. 

The  testimony  leaves  no  doubt  that  Casheu  was  employed  as  a  protector  by 
Irwin,  and  that  the  latter  expected  to  pay  him  the  value  of  his  services. 

"We  know  no  principle  of  law  which  forbids  a  man  who  is  threatened  with  y 

violence,  or  deems  it  necessary  to  his  personal  security,  to  employ  about  him 
persons  capable  of  rendering  him  efficient  assistance  in  case  of  need  Whar- 
ton Am.  Crim.  Law,  389. 

The  opponent  is  not  compelled  to  content  himself  with  the  legacy  which  is 
not  shown  to  have  been  intended  as  a  remunerative  donation,  but  may  recover 
for  his  services.  The  length  of  time  he  was  in  the  employment  of  the  testa- 
tor, has  not  been  established  with  much  certainty,  and,  we  think,  two  hundred 
and  fifty  dollars  a  sufficient  allowance. 

It  Is,  therefore,  ordered,  that  so  much  of  the  judgment  of  the  District  Court 
as  rejects  the  opposition  of  Henry  Caeikeu,  be  reversed ;  that  the  said  Casheu 
be  recognized  as  a  creditor  of  said  succession,  for  the  sum  of  two  hundred  and 
fifty  dollars,  and  legal  interest  thereon,  from  the  filing  of  said  opposition ; 
and  that  said  opponent  be  placed  upon  the  tableau  of  distribution  for  said 
sum,  09  a  creditor;  and  that  the  costs  of  the  appeal,  as  well  as  of  the  lower 
court,  on  the  opposition,  be  borne  by  the  succession  of  said  William  Irvdn^ 
decea.^cd. 


State  t?.  J.  Hollin. 

The  pMoeedinf  against  a  perion  for  retailing  eplrituoas  llquorSf  without  preyionslr  obtaining  a 
licenie,  shoold  be  by  indictment^  and  not  by  ciril  suit. 

APPEAL  from  the  District  Court  of  St.  Landry.     The  record  does  not  dis- 
close the  name  of  the  Judge,  who  tried  th^  case.     W,  Mouton^  for  the 
Statei     B.  F,  Linton^  for  defendant  and  appellant 

Buchanan,  J.  This  is  a  conviction  under  the  94th  section  of  the  Act  of 
1855,  ^*  relative  to  crimes  and  offences,"  for  retailing  spirituous  liquors,  with- 
out previously  obtaining  a  license. 

The  appellant  contends  that  the  proceeding  should  have  been  by  civil  suit, 
and  not  by  indictment 

The  cases  quoted  by  him  (3  Rob.  55,  and  12  Rob.  48)  have  no  application  to 
the  present  Those  were  prosecutions  under  Statutes  of  1806  and  1814,  total- 
ly different  in  their  objects  and  phraseology  from  that  now  under  considera- 
tion. In  both  those  Statutes,  the  penalty  was  nothing  more  than  a  fine,  which, 
by  the  Act  of  1806,  was  to  be  recovered  by  suit  before  any  competent  tribu- 
nal ;  and  by  that  of  1814,  on  motion  of  the  District  Attorney. 

In  the  present  case,  no  such  forms  of  proceeding  are  prescribed ;  and  in 
case  of  conviction,  the  offender  is  not  only  fined,  but  is  sentenced  in  default  of 
payment  of  the  fine  to  imprisonment 

Judgment  affirmed,  with  costs. 
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£.  Collins  v,  J.  Hallieb,  Administrator. 

The  law  does  not  prohibit  an  allowance  of  alimony,  when  a  proper  case  Is  shown,  to  iUegitinate 
colored  children,  out  of  the  succession  of  their  father. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupre,  J. 
T,  H.  Lewis,   Porter  A  Martel,  and  Hardy,  for  plaintiffi     B.  K  Lin- 
tan,  and  B.  N.  Cullam,  for  defendant  and  appellant 

Lea,  J.  The  defendant  is  appellant  from  a  judgment  against  him  in  his 
capacity  as  administrator  of  the  estate  of  JvMen  C,  Qenor,  for  alimony  claimed 
on  behalf  of  two  illegitimate  colored  children  of  the  deceased. 

The  appellees  have  not  asked  for  any  change  of  the  judgment  in  their  favor ; 
they  merely  ask  for  an  affirmance  of  the  judgment  granting  the  alimony.  Our 
investigation  is,  therefore,  limited  to  the  sole  inquiry,  whether  the  endeoce 
supports  a  judgment  for  alimony  ? 

It  appears  from  the  evidence  received  without  objection,  that  the  deceased 
died,  leaving  two  illegitimate  colored  children,  who  are  destitute  of  the  means 
of  support,  unless  the  title  to  a  lot  of  ground,  with  improvements,  of  which  a 
donation  was  made  to  one  of  the  children,  be  recognized  as  valid,  which  is  dis- 
puted by  the  appellant  Though  the  issue,  with  reference  to  the  title  to  this 
lot  of  ground  and  the  validity  of  the  donation,  was  expressly  made  in  the 
pleadings,  it  was  wholly  overlooked  in  the  judgment  appealed  from,  nor  has 
any  reference  been  made  to  this  fact  in  the  brief  of  the  counsel  for  the  appel- 
lant, the  only  one  with  which  we  have  been  furnished. 

As  the  appellant  denies  title  in  the  appellees  to  the  lot  in  question,  and 
no  such  right  has  been  recognized  by  the  judgment  of  the  court,  the  case  is 
presented  of  an  application  on  the  part  of  two  illegitimate  colored  children,  in 
apparently  destitute  circumstances,  claiming  alimony  from  their  &ther^s  estate. 
Nothing  in  the  law  prohibits  such  an  allowance.  See  Civil  Code,  Arts.  246, 
247,  259.  And  the  position  of  the  appellee  precludes  an  objection,  on  the 
ground  that  a  sufficient  maintenance  had  been  provided  by  the  donation  re- 
ferred to  in  the  pleadings.  So  far  as  respects  the  amount  allowed  for  alimony, 
we  think  it  cannot  be  complained  of  as  unreasonable. 

It  is  ordered,  that  the  judgment  appealed  from  be  affirmed. 
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State  v.  John  Jackson.  I*^*^  ^• 

A  party  who  ezcepti  to  the  proceedlngt  tn  a  cauie  In  which  he  Is  lotereited,  must  ihow  in  his  bill 
all  the  fkcts,  not  otberwiae  of  record,  neoeaeary  to  gire  the  act  complained  of  Ita  erroneoot  com- 
plexion. 

One  accnsed  of  murder  cannot  show,  as  a  juitlflcation,  that  the  deceased  bore  the  general  character 
of  f>  quarrelsome  and  vicious  man.  The  effect  of  testimony,  offered  by  the  accused,  that  a  pre- 
Tious  quarrel  existed  between  him  and  the  deceased,  would  tend  to  aggravate  rather  than  to  miti- 
gate the  offence. 

When  the  accused  goes  to  trial  without  objection,  it  will  be  too  late  after  conrlctlon  to  urge,  as  er- 
ror, that  he  had  not  been  served  with  a  copy  of  the  indictment  and  a  list  of  the  Jurors  who  were 
to  try  him. 

If  an  imperfect  copy  of  an  Indictment  be  served  upon  the  accused,  and  he  consent  to  go  to  trial, 
without  insisting  upon  a  perfect  copy  and  the  delay  accorded  to  him  by  law,  it  will  be  too  late  to 
to  make  the  otjection  after  conviction. 

In  the  absence  of  a  bill  of  exceptions,  it  will  be  presumed,  that  the  accused  accepted  the  jurors  who 
tried  his  case,  and  it  will  be  too  late  to  object  after  verdict. 

APPEAL  firom  the  District  Court  of  St  Martin,  A.  Voorhies,  J. 
M.  MoutoUj  District  Attorney,  for  the  State.    K  Simon^  Jr,^  and  D^ 
hlanc  db  FuselieVy  for  defendant  and  appellant 

Merrick,  C.  J.  The  accused  having  been  indicted  for  murder,  on  the  trial 
was  convicted  of  manslaughter.     He  has  appealed. 

The  first  question  which  he  presents  for  our  consideration,  is  one  which  he 
raises  by  the  following  bill  of  exception,  viz : 

'^  Be  it  known,  that  on  the  trial  of  this  case,  the  defendant  having  offered 
evidence  to  the  general  character  of  the  deceased  as  a  quarrelsome  and  vicious 
man,  and  also  that  there  had  taken  place  a  previous  quarrel  between  the  de- 
cease and  the  defendant  The  court  having  sustained  the  objections  of  the  Dis- 
trict Attorney  to  the  admissibility  of  this  evidence,  the  defendant,  by  his  coun- 
sel, took  this  bill  of  exceptions  to  the  opinion  of  the  court'* 

The  party  who  excepts  to  the  proceedings  in  a  cause  in  which  he  is  inter- 
ested, must  show  in  his  bill  all  the  facts  not  otherwise  of  record,  necessary  to 
give  the  act  complained  qf  its  erroneous  complexion. 

The  bill  of  exception,  overlooking  its  contradictions,  presents  the  simple 
question,  whether  the  accused  on  a  trial  for  murder,  as  a  general  rule,  may 
show  as  a  justification,  that  the  deceased  bore  the  general  character  of  a  quar- 
relsome and  vicious  man?  It  is  not  necessary  to  invoke  authorities  to  show 
that  the  proof  is  inadmissible.  The  bill  of  exceptions  also  shows,  that  the 
court  refused  to  allow  the  accused  to  prove  a  previous  quarrel  between  the 
deceased  and  the  defendant  The  tendency  of  this  last  mentioned  evidence, 
if  admitted,  would  have  been  to  aggravate  the  homicide  and  make  that  appear 
to  be  murder,  which,  under  other  circumstances,  might  perhaps  be  considered 
as  manslaughter.  Had  the  proof  been  offered  by  the  State,  for  the  purpose 
oi  showing  a  previous  grudge  and  the  malice  aforethought  it  might  have  been 
admissible.  The  prisoner  certainly  cannot  complain  that  testimony  unfavor- 
able to  his  case  has  been  excluded.  Wharton  Am.  Crim.  Law,  p.  877 ;  Ibid, 
284-5 ;  5  Ann.  489. 

It  is  further  urged,  that  the  accused  was  not  served  with  a  list  of  jurors  who 
were  to  pass  upon  his  trial,  and  with  the  indictment,  two  entire  days  before  the 
trial. 
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BfTAxu  The  prisoner  went  to  trial  for  all  that  appears,  without  making  any  objecti<Ri 

jAcuoir.  on  account  of  sufficient  time  not  having  elapsed  between  the  service  of  the 
list  of  persons  and  copy  of  the  indictment  upon  him,  and  the  trial  to  enable 
him  to  prepare  his  defence  and  inform  himself  of  the  character  of  the  jurors 
who  were  to  decide  upon  his  case.  iVbn  canataty  but  the  cause  was  taken  up 
for  trial  at  the  instance  of  the  deceased  Cases  may  be  imagined,  as  where 
there  is  danger  of  losing  the  testimony  of  a  material  witness,  in  which  it  would 
be  of  the  greatest  importance  to  the  accused,  that  he  should  be  able  to  demand 
an  immediate  trial.  This  being  the  case,  it  should  be  shown  where  this  objec- 
tion is  insisted  upon,  that  the  accused  did  not  consent  to  the  triaL 

On  this  subject,  Mr.  Justice  Preston,  in  the  case  of  the  StaU  v.  Price,  8  Ad. 
698,  remarks :  that  **  in  the  progress  of  a  criminal  trial,  there  are  forms  of 
law  prescribed  purely  for  benefit  of  the  accused.  He  has  the  right  to  plead 
not  guilty,  but  may  waive  it,  and  plead  guilty.  Of  this  class,  is  the  right  and 
privilege  to  a  copy  of  his  indictment  and  list  of  his  jury,  two  entire  days  bO' 
fore  the  trial 

"  These  are  entirely  diflFerent  from  forms  which  are  prescribed  for  the  pub- 
lic good.  The  prisoner  must  be  prosecuted  by  indictment  in  a  capital  case^ 
and  not  otherwise.  He  must  be  arraigned  publicly  and  cannot  waive  it  by 
pleading  privately.  He  must  appear  in  pei*son  on  trial,  even  if  bailed,  and  not 
by  attorney.  For  the  certainty  which  should  attend  criminal  prosecutions,  for 
the  public  example  and  the  happy  effects  of  an  open  acquittal  or  conviction^ 
these  forms  cannot  be  dispensed  with.  They  are  unlike  those  in  which  the 
public  have  no  interest ;  which  are  purely  personal  to  tbe  prisoner ;  which, 
therefore,  in  our  opinion,  can  be  waived  with  hi^  consent 

"  The  accused  were,  moreover^  entitled  to  a  speedy  trial  by  u  jury  of  the 
vicinage.  If  circumstances  might  delay  this  trial  for  a  term,  they  might  well 
waive  part  of  the  time  allowed  by  law,  for  the  examination  of  the  qualifica- 
tions of  the  jury,  for  the  immediate  enjoyment  of  the  greater  con^.'f  :li.*i:.l 
right  to  a  speedy  trial.  They  did  so,  after  being  properly  couns  lied  and  wise- 
ly admonished  by  the  Judge,  of  the  consequences  in  case  of  'JhCn-  ^.Oilv•l<■*i  \\ 
and  we  think,  therefore,  have  no  legal  cause  of  comprint" 

In  the  case  of  the  State  v.  Benjamin^  the  court  Ui^os  i \l&  lan^aije,  viz: 

"  It  is  urged  that  there  is  error  in  the  proceedings,  bcrr  use  they  do  not  slior 
that  a  list  of  the  jury  which  was  to  pass  upon  his  tilr  1,  was  served  upon  t'le 
prisoner  two  days  before  the  trial  An  order  of  court  was  made  directing  :t. 
We  find  no  objection  made  to  going  to  trial ;  none  by  way  of  challenge ;  jo 
application  for  a  new  trial  or  raotiou  in  arrest  on  this  ground,  and  are  bound 
to  presume,  therefore,  that  the  list  was  served  upon  the  prisoner,  or  that  he 
waived  that  formality  and  was  content,  with  the  jury  that  tried  him. 

"In  this  respect,  the  case  is  entirely  different  from  that  of  the  State  v.  Eow- 
ell,  in  which  the  objection  was  made  when  the  prisoner  was  put  on  his  trial 
There  mtist  be  an  essential  defect  in  the  prosecutian  and  fchich  could  not  hs 
waived  in  the  District  Court,  to  induce  this  court  to  notice  it,  tohere  the  Dis- 
trict Court  did  not  j^ass  ujwn  itf  hecause  no  objection  was  made  at  the  proper 
time  and  placed    7  Ann.  48. 

The  copy  of  the  indictment  and  the  list  of  the  jury  were  served  upon  the 
prisoner  on  the  thirtieth  day  of  May,  and  his  trial  took  place  the  next  day.  In 
the  absence  of  any  bill  of  exception  or  other  proceeding,  showing  a  want  of 
consent  on  the  part  of  the  prisoner,  we  are  bound  to  presume,  after  verdict 
found,  that  the  trial  took  place  with  his  consent 
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It  is  further  objected,  "  that  it  does  not  appear  that  a  true  bill  was  returned  8»^™ 
against  the  accused  by  the  Grand  Jury,  there  being  no  endorsement  thereof  on  Jacuov. 
the  copy  of  indictment,  which  was  served  upon  him." 

The  indictment  has  an  endorsment  upon  it,  ^*  a  true  bill,"  which  is  signed 
by  the  foreman.  If  an  imperfect  copy  was  served,  the  objection  appears  to 
have  been  waived  by  the  consent  of  the  accused,  to  go  to  trial  without  insist- 
ing upon  the  service  of  a  perfect  copy,  and  the  delay  accorded  him  by  law. 

It  Is  further  objected,  "  that  the  acused  was  tried  by  persons  called  during 
the  progress  of  his  trial,  to  serve  as  talesmen^  when  there  is  no  law  authoriz- 
ing the  selection  and  drawing  of  talesmen." 

The  jury  appear  to  have  been  empannelled  without  objection  on  the  part  of 
the  prisoner.  He  is,  therefore,  in  the  absence  of  any  bill  of  exception,  pre- 
sumed to  have  accepted  the  jurors  who  tried  the  case,  as  they  were  tendered 
him.  After  having  taken  the  chances  of  an  acquittal  with  the  jury  empan- 
nelled on  his  trial,  without  objection  on  his  part,  he  must  abide  the  conse- 
quences of  the  verdict  of  such  tribunal,  although  it  has  fallen  out  against 
him.     10  Ann.  743. 

While  the  objections  made  do  not  amount  to  such  error  as  requires  the 
reversal  of  the  judgment,  yet  we  cannot  forbear  to  remark  that  the  pro- 
ceedings do  not  appear  from  the  record  to  have  been  conducted  with  that 
order  and  form  whijch  ought  to  characterize  a  prosecution  so  grave  in  its  con- 
sequences. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed,  with  costs. 


J.   S^:m6r£   V,  W.    S^MilRE. 

with  a  vl«v  to  emancipate  her  dave,  A.  pawed  an  act  of  sale  of  him  to  ^.^  ^.  attempted,  but  failed, 
to  effect  hla  emancipation,  and  offered  to  return  him  to  J..,  who  refused  to  receive  him,  and  aban- 
doned him  to  i7.  The  helra  of  A.  sued  B.  to  recover  the  slave,  but,  under  the  facts  of  the  case, 
the  court  maintained  the  title  of  i7. 

APPEAL  from  the  District  Court  of  St  Martin,  A.  Voorhies,  J. 
C.  H,  Motion  and  M.    Voorhiea^  for  plaintiff.     A,  DeBUmo  &  Fuselier 
and  Simon  &  Gayry^  for  defendant  and  appellant 

Merrick,  G.  J.  This  case  was  before  us  last  year,  and  remanded  to  take 
the  answera  of  the  defendant  to  interrogatories  on  facts  and  articles.,  10  A. 
704. 

Those  interrogatories  are  copied  into  the  opinion  in  the  report  of  the  case  to 
which  we  refer. 

Defendant  says,  in  answer  to  the  first  interrogatory :  "  Marie  Marthe  Semere, 
passed  a  sale  of  the  slave  Joseph  or  Charles^  for  the  purpose  of  having  him 
emancipated.  As  I  could  not  succeed  to  do  so,  I  went  to  Miss  Semire  (about 
a  year  before  her  death)  to  give  her  back  the  slave,  she  abandoned  the  slave  to 
me." 

Ans.  2d.     **  I  did  not  pay  any  price  for  the  slave." 

86 
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Biviss  Ans.  3d.     "I  do  not  remember  to  have  so  stated  to  anv  one.     In  several  in- 

giMio.  stances,  the  slave  having  misbehaved,  I  went  to  Miss  Semere  (named  Marthe) 
to  tell  her  to  take  back  the  slave — she  said  the  slave  was  mine — she  would 
have  nothing  to  do  with  the  slave.^^ 

The  fourth  answer  does  not  appear  to  have  been  copied  into  the  record. 

Ans.  5th.  "That  was  never  agreed  to,  to  wit:  In  case  the  emancipation 
should  not  be  completed,  the  sale  of  the  5th  of  May  should  be  annulled.  At 
least  I  have  no  recollection  of  it." 

After  the  case  was  remanded,  the  plaintiff  propounded  further  interrogato- 
ries, which  are  answered  as  follows : 

1st  "  You  have  said,  in  answer  to  the  previous  interrogatories  propounded 
to  you,  that  you  went  to  give  back  to  Mrs.  LaMarthe  the  &\sL7e  Joseph:  When 
was  it  ?  and  was  Joseph  with  you  at  the  moment  ?  " 

Ans.  **  When  I  went  to  Mm  Mar  the  Marie  Semere^  to  tender  the  slave 
Joseph^  the  said  slave  was  not  with  me,  he  being  runaway  at  that  time.  I  do 
not  recollect  the  time  I  went  there." 

2d  "Have  you,  within  one  year  from  this  date,  (the  27th  of  May,  1856,) 
acknowledged  and  declared  to  any  one,  that  the  slave,  Joseph^  did  not  belong 
to  you  ?  Have  you  made  the  same  declaration  within  six  months  from  this 
date  ?  Have  you  made  it  three  months  since  ?  Have  you  stated  the  fact  in  the 
latter  part  of  March,  1866." 

Ans.  "  I  have,  within  one  year  from  this  date,  declared  that  the  slave,  Jo- 
seph^ was  not  my  property.  I  do  not  know  whether  I  have  said  so  since  six 
months,  for  there  are  so  many  persons  that  question  me  about  this  matter,  I 
may  have  said  so  to  get  rid  of  them.'' 

8d.  Have  you  not,  within  nine  months  from  the  death  of  Marie  Marfhe 
SenUre^  declared  to  some  one,  that  the  slave,  Joseph^  was  not  your  property  • 
Have  you  not  delivered  said  slave  to  Julien  ShnereV 

Ans.  "  I  did  not  deliver  the  said  slave  t9  Julien  Semhe,  but  he  took  the 
said  slave  by  force,  that  is,  the  slave  went  over  to  Julien  Seraere,  who,  when 
requested  by  me  to  deliver  back  the  slave,  refused  to  do  so.*^ 

The  instrument  under  which  the  defendant  claims  title,  purports  to  be  an 
absolute  sale  of  the  slave  in  question,  by  Marie  Marthe  Semire,  to  him,  with 
the  usual  covenants  of  warranty,  &c.  The  consideration  expressed,,  the  pay- 
ment of  which  was  acknowledged,  was  six  hundred  dollars.  This  act  of  sale 
was  dated  5th  of  May,  1849,  and  passed  before  a  Notary  Public  and  two  wit- 
nesses. 

In  December,  of  the  same  year,  the  testatrix  made  her  will  in  nuncupative 
form  by  public  act,  by  which  she  made  provision  for  the  emancipation  of  five 
other  of  her  slaves,  but  she  took  no  notice  of  the  slave  which  she  had  pre- 
viously sold  to  the  defendant.  Julien  Semere  was  appointed  and  instituted  her 
universal  legatee  and  heir. 

It  is  alleged  in  the  plaintiff's  petition,  that  the  act  of  sale  was  simulated 
and  made  upon  the  express  condition  that,  in  case  said  slave  should  not  be 
emancipated,  said  sale  would  be  annulled  and  avoided.  These  grounds  are 
urged  upon  our  attention  in  argument,  and  also,  that  the  obligation  to  emanci- 
pate the  slave,  was  in  the  nature  of  a  resolutory  condition,  according  to  Art 
2040  of  our  Code,  which,  when  accomplished,  operated  the  revocation  of  the 
obligation,  placing  matters  in  the  same  state  as  though  the  obligation  bad  not 
existed. 
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If  the  plaintiff  succeeds  in  this  action,  it  will  be  because  the  answers  of  the  Btuiam 
defendant,  to  interrogatories  on  facts  and  articles,  have  added  something  to 
his,  apparently,  perfect  title,  which  subjects  it  to  some  one  of  the  objections 
raised  as  aforesaid,  by  plaintiff's  counsel.  Is  the  sale  simulated  ?  There  is 
nothing  in  the  answer  of  the  defendant  from  which  it  can  be  inferred  that  the 
title  was  a  mere  sham,  not  intended  to  invest  William  Sem^re  with  ownership 
and  property  in  the  slave.  On  the  contrary,  the  act  of  sale  was  absolute^on  its 
face,  and  the  party  interrogated  does  not  state  any  fact  tending  to  establish  the 
pretentions  of  the  plaintiff',  that  the  sale  was,  what  is  technically  considered, 
a  simulation.  Was  the  sale  upon  the  express  condition,  that  in  case  the  slave 
should  not  be  emancipated,  that  the  sale  would  be  null  ?  The  party  interroga- 
ted, says  expressly,  that  there  was  no  such  condition  agreed  upon.  This  an- 
swer, which  stands  in  the  place  of  title,  and  which  cannot  be  contradicted  by 
parol,  negatived  the  idea  that  the  sale  was  upon  a  condition. 

If  it  be  admitted  that  the  sale  made  by  the  testatrix  was  subject  to  the  reso- 
lutory condition  implied  in  all  commutative  contracts,  it  does  not  follow  that 
the  sale,  in  this  instance,  can  be  dissolved  on  that  account ;  for,  it  appears  that 
during  the  lifetime  of  testatrix,  the  defendant  applied  to  the  proper  authority 
for  the  emancipation  of  the  slave,  but,  owing  to  his  bad  conduct,  in  vain,  and 
it  is  expressly  admitted,  that  proceedings  for  this  purpose  are  still  pending  in 
the  Parish  of  St  Martin,  but  are  opposed  by  sundry  planters  of  said  parish. 
There  is  nothing  to  show  that  defendant  has  not  faithfully  endeavored  to  fulfill 
the  duties  imposed  upon  him  by  the  act  of  sale.  He  has  not,  therefore,  in- 
curred the  penalty  of  the  dissolving  condition.  If  we  look  to  the  object  and 
intention  of  the  donor,  we  believe  her  intention  is  more  likely  to  be  carried 
out,  by  leaving  the  title  to  the  slave,  where  she  placed  it,  and  with  a  person 
who  has  shown  a  disposition  faithfully  to  perform  the  trust  imposed  upon  him, 
than  by  leaving  him  with  the  plaintiff  who  does  not  appear  to  have  such  object 
in  view. 

The  instrument,  although  it  purports  to  be  a  sale,  being  in  due  form  for 
such  act,  may  be  treated  as  an  act  of  donation.  10  L.  R.  85.  It  nmy  be  con- 
sidered that  it  was  made  with  a  condition,  or  charge  upon  the  donee,  that  he 
should  apply  for  the  emancipation  of  the  slave ;  yet  if  we  take  this  favorable 
view  of  the  conditions  of  the  parties,  there  is  no  reason  to  declare  the  donation 
a  nullity  for  the  non-execution  of  the  conditions  imposed  by  the  donee.  C.  G. 
1555. 

The  offer  to  deliver  or  reconvey  the  slave  to  the  testatrix,  did  not  reinvest 
her  against  her  will,  and  without  any  contract  between  the  parties,  with  a  title 
to  the  slave.  C.  C.  2431.  Id  quod  nostrum  ettty  sine  facto  nostro  ad  alium 
tram/eri  non  potest.  The  verbal  declarations  of  the  defendant  to  third  per- 
sons, made  without  any  intention  of  conveying  his  ownership  to  any  one,  can- 
not be  considered  as  having  the  effect  of  defeating  his  title.  The  judgment 
must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  aud  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  costs. 
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J.  B.  J.  Louis,  f.  m.  c.  v.  A.  Richard. 

The  authorities  are  not  reconclleable  on  the  snlject  of  the  ripht  of  a  pnrty  to  an  act,  hit  hein  and 
asslgna  to  attack  the  act  for  simulation.  It  Is  more  consonant  wUh  general  principles  that  they 
should  not  be  permitted  to  do  so.  But  fjrc*d  hHr$  are  to  be  viewed  as  third  persons,  and  have 
the  right  to  attacic  the  act  made  bj  their  ancestors,  on  the  ground  of  simultatlon. 

APPEAL  from  the  District  Court  of  Lafayette,  Dupre,  J. 
A.  Be  Blanc  &  Fu9elier^  for  plaintiff  and  appellant      Cro^t  &   Gerard^ 
for  defendant. 

Buchanan,  J.  Plaintiff  purchased  of  Pierre  Landry  in  1849,  by  public 
Act  before  the  Recorder  of  the  parish  of  Lafayette,  a  negress,  slave  for  life, 
named  Marie^  for  the  price  of  four  hundred  dollars  cash ;  the  seller  reserving 
to  himself  the  usefruct  of  the  slave  sold  during  his  life,  and  with  the  further 
condition  that  should  the  slave  die  before  her  delivery  to  the  purchaser,  her 
loss  should  be  for  the  purchaser,  without  any  right  on  his  part  to  indemnity. 
In  1856,  Pierre  Landry  having  died,  leaving  five  children,  the  plaintiff  sues 
for  possession  of  the  slave  Marie  under  his  contract  with  the  deceased. 

The  children  of  Landry  defend  this  action  on  the  ground  that  the  sale  of 
Marie  by  their  ancestor  to  plaintiff  was  simulated,  that  no  consideration  was 
given  for  the  same ;  that  the  slave  Marie  was  all  the  property  of  their  &ther 
at  the  time  of  his  death ;  and  that  they  are  forced  heirs. 

The  District  Judge  gave  a  judgment  annulling  the  sale.  This  judgment  is 
founded  in  part  upon  testimony  of  what  the  seller  had  said  to  a  witness  after 
the  sale,  viz:  that  he  had  given  back  to  Jean  Loui*  the  four  hundred 
dollars  which  he  had  received  f^om  the  latter  as  the  price  of  the  slave. 

A  bill  of  exceptions  was  reserved  to  the  admission  of  proof  of  those  de- 
clarations of  the  vendor  out  of  the  presence  of  the  vendee ;  upon  which  we  do 
not  consider  it  necessary  to  express  an  opinion. 

The  authorities  are  not  reconcileable  on  the  subject  of  the  right  of  a  party 
to  an  act,  his  heirs  and  assigns  to  attack  the  act  for  simulation.  1'he  case  of 
CroizeCs  Heirs  v.  Gaudet^  6  Martin,  624,  seems  to  recognize  the  right  of  the 
party  to  the  act,  as  well  of  his  heirs,  to  plead  simulation.  On  the  contrary, 
the  case  of  Lahaures  Heirs  v.  Boudreau,  9  Rob.  28,  denies  that  right  We 
consider  the  latter  doctrine  as  more  consonant  with  general  principles.  But 
the  defendants  are  forced  heirs  of  the  deceased  Pierre  Landry^  to  the  extent 
of  two-thirds  of  his  succession  ;  to  that  extent,  they  are  entitled  to  be  viewed  as 
third  persons,  in  relation  to  any  contract  of  their  father  which  had  the  effect 
of  diminishing  his  succession.  The  Art  2456,  C.  C,  makes  a  presumption  of 
simulation  in  relation  to  a  sale  containing  clauses  like  the  present,  which  may 
be  invoiced  by  these  defendants.  The  burden  of  proof  was  upon  the  plaintiff, 
in  the  words  of  that  Art  **  to  establish  the  validity  of  the  sale."  He  has  done 
this  to  our  satisfaction. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  court 
be  amended,  that  the  sale  of  the  slave  Marie  by  Pierre  Landry  to  plaintiff  by 
act  before  the  Recorder  of  the  parish  of  Lafayette,  of  date  the  18th  September 
1849,  be  rescinded  and  annulled  to  the  extent  of  two-thirds ;  and  that  plaintiff, 
be  recognized  as  owner  of  one  undivided  third  of  said  slave  and  her  increase 
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born  since  said  date ;  that  the  defendants,  children  and  forced  heirs  of  Pierre         i^^b 
Landry^  be  declared  owners  of  two  undivided  thirds  of  said  slave  and  her  in-       richabd. 
crease.     That  the  cause  be  referred  back  to  the  District  Court,  for  the  purpose 
of  making  a  legal  partition  between  the  parties ;  that  the  costs  of  this  appeal 
be  borne  bj  the  appellees,  and  that  the  costs  of  the  District  Court  be  borne, 
one-half  by  plaintifil^  and  one-half  by  defendants. 

Merrick,  C.  J.  I  think  the  declarations  of  the  parties  to  an  act  attacked  as 
fraudulent  may  be  offered  in  evidence  by  any  person  who  has  the  right  to  make 
such  attack.  But  as  it  is  necessary  that  both  parties  should  be  shown  to  be 
connected  with  the  fraud  or  simulation,  the  declaration  of  one  of  the  parties 
alone  would  not  make  out  the  case  against  both. 

Whether  the  burden  of  proof  in  this  case  was  in  the  first  instance  upon 
plaintiff  or  defendant,  I  am  not  prepared  to  say  that  there  are  not  su£Bcient 
circumstances  in  the  record  to  throw  the  burden  of  proof  upon  the  plaintiff  to 
fihow  the  reality  of  the  alleged  sale.     C.  C.  2419. 

I  therefore  concur  in  the  decision  of  my  colleagues. 


1*.  Lyons,  Under-Tutor,  Ac,  &c.  v,  L.  Andrews,  Tutor. 

Ob  the  death  af  his  wife,  defendant  qualified  ae  natural  tutor  to  hit  children.  Baring  married  a 
■econd  time,  he  left  his  two  daughters  with  their  uncle  and  under  tutor*  and  moved  with  the  rest 
of  his  family  out  of  the  State.  Plaintiff,  the  under-tutor,  brought  suit  to  deprive  the  father  of 
Ills  tutorship.  The  District  Court  dismissed  the  suit  for  want  of  Jurisdiction.  But  Hdd  :  The 
act  of  defendant  in  changing  his  domicil  has  not  deprived  his  daughters,  who  have  never  left  the 
territorial  limits  of  the  Jurisdiction,  which  originally  conferred  their  guardianship  upon  defend- 
ant, Af  the  protection  of  the  court  which  conferred  such  guardianship. 

Sequestration  of  tlie  slaves  maintained,  and  the  appointment  of  the  father  as  tutor  annulled. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupre^  J. 
T.  H.  Lewis  S  Porter,  for  plaintiff  and  appellant.      Moore,  curator  ad 
hoe,  for  defendant. 

Buchanan,  J.  The  defendant's  first  wife  died,  leaving  four  children,  two 
sons  and  two  daughters,  issue  of  her  marriage  with  defendant  He  qualified 
as  natural  tutor  of  his  children ;  and  plaintiff,  their  maternal  uncle,  was  ap- 
pointed their  under-tutor.  In  1858,  about  a  year  before  the  institution  of  this 
fiuit,  defendant  (having  married  a  second  time)  moved  with  his  wife  to  Texas, 
taking  with  him  his  two  sons,  but  leaving  his  daughters  with  their  uncle  and 
under-tutor,  the  plaintiff,  who  appears  to  have  supported  and  educated  them. 

This  suit  is  brought  for  the  purpose  of  depriving  the  defendant  of  the  tutor- 
ship of  his  children,  on  the  grounds  that  he  has  left  the  State  without  causing 
another  to  be  appointed  in  his  stead;  that  previous  to  his  departure,  he  failed 
to  render  an  account  of  his  administration ;  that  defendant  has  been  un&ith- 
fiil  in  his  administration ;  and  that  he  is  a  man  of  notoriously  bad  conduct 

Three  slaves  of  defendant  were  sequestered  at  the  inception  of  the  suit,  and 
a  curator  ad  hoe  was  appointed  to  represent  him  in  the  suit 

In  an  answer  and  amended  answer,  the  curator  ad  hoe  pleads  the  general 
issue,  that  the  defendant  had  the  right  to  remove  from  the  State  with  his  chil- 
dren and  their  property — that  before  removing  from  the  State,  he  appointed  an 
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LTon  agent  and  attorney  in  fact,  and  that  the  matters  and  (hin^  set  lip  in  plaintilT^s 
AMoma,  petition  have  been  decided  in  a  judgment  which  is  pleaded  in  bar  of  the  present 
action.  •  *  ■ 

This  suit  was  dismissed  by  the  District  Court,  for  want  of  jurisdiction.  This 
judgment  seems  to  have  been  based  i]>pon  the  provision  of  the  Code,  (Art  4^,) 
which  declares  the  domicil  of  the  tutor  to  be  the  domicil  of  the  minor ;  and 
the  decisions  of  the  Supreme  Court  (4  M.  R.  715;  5  N.  S.  384;  10  Ann.  790,) 
which  recognizes  the  right  of  the  natural  tutor  to  take  minors  and  their  pro- 
perty out  of  the  State.  But  this  case  presents  peculiar  features  which  take  it 
out  of  the  scope  of  the  cases  cited.  The  under-tutor  claims  that  the  father  of 
the  minors  who  are  in  his  (plaintiff  ^s)  charge,  be  deprived  of  his  tutorship  for 
notoriously  bad  conduct  This  is  one  of  the  groimds  for  removal  applicable 
to  tutors  by  nature.  C.  C.  326.  Two  of  defendant's  children  and  wards  have 
not  been  removed  by  the  defendant  from  the  State,  although  he  himself  hu 
removed  from  the  State.  We  think  that  the  act  of  defendant  in  changing  his  domir 
oil  has  not  deprived  his  daughters,  who  have  never  left  the  territorial  limits 
of  the  jurisdiction  which  originally  conferred  their  guardianship  upon  defend- 
ant, of  the  protection  of  the  court  which  conferred  such  guardianship.  And 
we  conclude,  that  the  District  Court  should  have  maintained  jurisdiction  of 
the  suit,  so  far  as  the  daughters  of  the  defendant  are  concerned. 

Upon  the  merits,  the  witnesses  all  concur  in  representing  defendant  as  a  con- 
firmed and  habitual  drunkard.  Not  to  mention  the  details  of  the  evidence  of 
plaintiff's  witnesses  on  this  head,  a  witness  introduced  by  defendant  states,  on 
his  cross-examination,  that  defendant  Was  not  always  dnml\  but  would  drink 
whenever  he  could  get  where  there  was  any  liquor.  In  addition,  several  wit- 
nesses declare  that  defendant  is  a  gambler ;  and  not  only  keeps  bad  company 
himself,  but  takes  his  children  to  grogshops  and  gives  them  liquor.  It  is  proved 
that  his  two  daughters,  who  are  with  plahitiff,  and  who  are  young  women,  re- 
fused to  go  with  their  father  to  Texas,  and  claimed  the  protection  of  their 
uncle. 

The  evidence  hi  the  cause,  of  which  the  above  is  a  very  meagre  synopsis,  and 
which  is  entirely  uncontradicted,  shows  conclusively  that  the  defendant  is  not 
a  proper  person  to  have  the  guardianship  of  young  females. 

The  sequestration  appears,  also,  to  have  b^en  a  proper  conservatory  measure. 

The  three  slaves  sequestered  are  but  a  small  portion  of  the  separate  property 
of  defendant's  deceased  wife ;  the  remainder  having  been  taken  by  him  to  Texas- 
It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed ;  that  the  defendant  be  removed  from  the  tutorship  of  bis 
daughters,  Amelia  Ann  Andretcs  and  Jane  A/ulrews;  that  the  sequestration 
herein  issued  be  maintained,  and  that  the  cause  be  remanded  to  the  District 
Court,  in  order  that  a  dative  tutor  to  said  minors  may  be  appointed,  and  all 
other  necessary  and  legal  proceedings  be  bad  in  the  premises. 

It  is  further  decreed,  that  there  be  judgment  of  non-suit,  as  to  so  much  of 
the  demand  of  plaintiff  as  relates  to  the  removal  of  defendant  from  the  tutor 
ship  of  his  two  sons,  Albert  and  John,  and  that  defendant  pay  costs  of  this 
suit  in  both  courts. 
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Z.  Pkrret  &  Wife  v.  P.  S.  Sa^jchez  et  al. 

An  oTcraeer  cannot  raaioUin  an  Adverse  poMeasIon  of  the  tfte  planUtlOD  against  the  owner  who  his 
bire<l  him.  If  thfe  owner  discharge  the  overseer  without  Just  eituse,  before  the  term  of  his  servioQB 
has  expired,  the  latter  has  a  remedy,  under  the  provisions  of  the  Code  in  the  title  of  letting  and 
hiring. 

APPEAL  from  the  District  Court  of  St.  Martin,   Vvorhiet,  J. 
De  Blanc  &  Fiuelier,  for  plaintiff.     J:  G.   Olivier  S   G.  H,  MouUm  and 
F.  M.   Voorhies,  'for  defendants  and  appellants. 

Buchanan,  J.  The  plaintiff,  Zenon  Ferret,  and  the  defendant  P,  Sidney 
Sanchez^  made  a  contract  by  which  Ferret  engaged  to  manage  and  oversee  the 
plantation  of  Sanchez,  in  the  parish  of  St  Martin,  for  the  space  of  ftmr  years, 
counting  from  the  16th  December,  1858,  for  the  salary  of  six  hundred  dollars 
per  annum,  payable  at  the  end  of  each  year. 

About  the  expiration  of  the  second  year  of  this  engagement,  Sanchez  ofe- 
serred  to  Ferrety  in  the  presence  of  a  witness,  that  he  {Ferret)  was  unfit  to 
manage  the  plantation,  and  notified  him  to  leave.  Ferrefs  reply  was,  that  he 
would  do  so.  Some  time  after  this  conversation,  Sanchez  engaged  another  over- 
seer and  sent  him  to  the  plantation  to  take  possession.  Ferret  absolutely  re^ 
fused  to  give  him  possession,  or  even  to  permit  him  to  come  upon  the  planta^ 
tion.  Ferret  also  refused  to  receive  freight  which  Sanchez  had  sent  up  from 
the  city  to  the  plantation  by  a  steamboat  Sanchez^  (who  is  a  resident  of  New 
Orleans)  being  informed  of  these  facts,  proceeded  to  St  Martin,  and  with  the  as- 
sistance of  some  of  the  neighbors,  after  applying  to  a  justice  of  the  peace^ 
removed  forcibly  the  furniture  of  Ferret  from  the  house  upon  the  plantation, 
and  placed  himself  in  possession  thereof. 

Plaintiff  claims  twenty  thousand  dollars  damages  for  this  forcible  expulsion 
from  Sanchezes  premises.  A  jury  has  allowed  him  fivo  hundred  dollars,  and 
both  parties  have  appealed. 

The  District  Judge  charged  the  jury  as  follows :  "That  an  overseer  has  not 
the  possession  of  the  house  in  which  he  resides,  on  a  plantation  which  he  man^ 
ages  for  another;  that  the  owner  of  the  plantation  may  turn  him  out  without 
resorting  to  any  procedings  before  a  court  of  justice,  when  any  inconvenience 
or  delay  may  result  from  the  refusal  of  the  overseer  to  leave  the  plantation ;  that 
the  overseer  who  persists  in  remaining  on  the  plantation  after  he  has  received 
notice  to  quit  it,  becomes  a  trespasser,  and  the  owner  may  then  use  towards 
him  that  sort  of  violence  which  may  be  necessary  to  overcome  his  resistance* 
and  turn  him  out  forcibly,  inasmuch  as  his  possession  of  the  premises  is  not 
the  same  as  that  of  a  tenant  or  owner,  and  cannot  give  rise  to  the  same  pro- 
ceedings in  ejectment"     This  charge  is  a  correct  exposition  of  the  law. 

The  contract  for  the  hiring  of  labor  as  overseer  of  a  plantation,  can  never 
entitle  the  overseer  to  maintain  an  adverse  possession  of  the*  plantation  against 
the  owner  who  has  hired  him.  Such  a  proceeding  on* the  part'of  the  overseer 
mistakes  entirely  the  object  of  the  contract  If  the  owner  of  the-  plantation 
discharges  the  overseer  without  just  cause,  before  the  term  of  his  services  has 
expired,  the  latter  has  a  remedy,  under  the  provisions  of  the  Code  in  the  title 
of  letting  and  hiring  ;  but  he  has  no  right  to  resist  the  owner  in  obtaining 
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PiMR  possession  of  his  property,  in  other  words,  to  refuse  to  be  discharged,  until  a 
Bamouz,  judgment  shall  have  pronounced  upon  the  contract  between  himself  and  his 
employer. 

The  plaintiff  has  illegally  refused  Sanchez  entrance  into  his  own  house,  and 
is  therefore  to  be  regarded  as  a  trespasser.  His  possession  of  Sanchezes  house 
was  tortious,  and  his  expulsion  therefrom  cannot,  of  itself,  give  him  any  claim 
to  damages.  The  whole  evidence  negatives  the  idea  of  any  malice  on  the  part 
of  Sanchez.  He  addressed  himself  to  a  magistrate,  and  obtained  what  he  sup- 
posed a  judgment,  and  an  execution  in  the  nature  of  a  writ  of  possession. 
There  is  nothing  in  the  evidence  which  justifies  the  charges  of  brutality  and 
violence,  in  the  execution  of  this  process,  contained  in  the  petition. 

The  record  contains  a  list  of  furniture  headed  as  follows :  ^*  Nous  soussignes 
declarons  avoir  fait  estinuition  du  dommage  du  menage  de  Mr.  Zenan  Ferrety 
comme  suit"  Each  article  in  this  list  has  an  appraised  value.  The  signers, 
Ozere  Le  Blanc  and  Lucien  Broussard^  declare  that  they  appraised  the  furni- 
ture, and  it  was  pointed  out  to  them  at  the  plaintiff^s  residence,  and  that  they 
did  not  see  the  furniture  before  the  day  of  their  appraisement  They  do  not 
say  what  day  that  was.  The  only  date  which  the  appraisement  bears,  is  thtt 
of  its  filing  in  court,  the  20th  June,  1856,  more  than  four  months  after  plain- 
tiff's expulsion  from  Sanchez's  house.  There  is  no  proof  of  its  indentity  with 
the  furniture  removed  on  that  occasion,  nor  that  the  damage  assessed,  wis 
caused  by  the  acts  of  the  defendants. 

The  defendant  Sanchez  offered  to  prove,  in  mitigation  of  damages,  the  in- 
competency of  Per  ret  as  overseer,  mismanagement  of  the  plantation,  and  gene- 
ral improper  conduct  of  Ferret  as  overseer.  This  evidence  was  offered  after 
Ferret  had  given  in  evidence  the  contract  between  himself  and  Satwhez^  which 
had  been  received  to  show  the  nature  of  Ferrefs  possession  of  the  house.  On 
objection  made  by  plaintiff's  counsel,  this  evidence  offered  by  Sanchez,  was  re- 
jected by  the  court,  as  irrelevant  It  is  unnecessary  for  us  to  pass  upon  the 
correctness  of  this  ruling,  as  the  charge  to  the  jury  already  commented  upon 
and  approved  by  us,  rendered  the  evidence  offered  immaterial,  even  supposing 
it  to  have  been  admitted. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  court 
be  reversed,  and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in 
both  courts. 
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A  boDd  giren  for  the  appearaDce  of  the  accused  after  he  ha«  been  eoDvicted  of  hirceuy  is  nnU,  and 
the  surety  on  such  a  bead  will  be  discharged. 

APPEAL  from  the  District  Court  of  St.  Landry,  3upre,  J. 
W.  Mouton,  District  Attorney,  for  the  State.    Martel  <fi  Hardy,  of  coun- 
sel, for  the  State.     T,  H.  LeicU  &  Forter,  for  defendant  and  appellant 

Lea,  J.  Jules  Fonpeville  having  been  convicted  of  larceny,  was,  after  con 
viction,  permitted  to  give  bond,  with  Jean  Ferny  Vion  as  surety,  for  his  appear- 
ance to  receive  and  submit  to  such  sentence  as  might  "  be  passed  upon  him  by 
the  District  Judge." 
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The  prisoner  having  foiled  to  appear  when  called  to  receive  the  sentence  of  ^^^ 
the  law,  the  hond  was  ],declared  forfeited.  It  is  urged  on  behalf  of  the  appel-  ▼>»>> 
lant,  that  the  bond  having  been  exacted  in  violation  of  a  prohibitive  Art  of 
the  Constitution,  carries  with  it  no  obligations.  It  is  evident  that  the  District 
Judge  had  no  right  to  exact  the  bond  or  to  receive  it  when  tendered,  the  offence  of 
which  the  prisoner  was  convicted,  being  punitihahU  bj  imprisonment  at  hard  la. 
bor.  If  the  bond  given,  was  one  conferring  civil  rights  under  a  contract,  we  might 
be  disposed  to  apply  the  maxim,  ^^  volenti  non  fit  injuria,^^  but  the  prohibition 
in  Art  104  of  the  present  Constitution,  was  not  intended  for  the  protection  of 
private  rights  which  might  be  waived  bj  parties  in  whose  favor  it  was  estab- 
lished, but  it  was  intended  to  place  beyond  the  rea<$h  of  legislative  control  or 
of  judicial  action,  a  principle  of  public  policy  which  in  the  case  at  bar  has 
been  violated  The  consent  of  parties  cannot  give  validity  to  a  contract  which 
is  in'direct  violation  of  a  constitutional  prohibition  established  as  above  stated, 
not  for  the  protection  of  private  rights^  but  upon  considerations  of  public 
policy. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed,  and  that  there 
be  judgment  in  &vor  of  the  defendant  and  appellant,  Jean  Bemy  Vumt 

Mbrbick,  C.  J.  Perhaps  it  is  in  the  power  of  the  legislature  to  authorize  the 
courts  to  admit  to  bail  even  after  a  verdict  of  guilty,  as  the  Art  104  of  the 
Constitution  may  have  been  intended  in  favorem  libertatis.  But  until  such 
power  is  expressly  granted,  the  prohibition  contained  in  the  Art  with  its  ex- 
ceptions must  be  considered  as  the  rule  governing  the  courts.  The  Act  of 
18&5,  p.  165,  sec  82,  does  not  confer  the  power,  to  admit  to  bail  after  verdict 
found.  The  term  conviction  in  the  Constitution  was  probably  used  in  the  sense 
of  the  finding  of  the  accused  guilty  by  the  jury. 

I  therefore  concur  in  the  conclusion  of  my  colleagues. 


Y.  MARTiN  t.  J.  Breaux  et  aL 

A  Uarwnf  which  MaKi  tnm  certain  poiats  and  Unea  not  recofnlnl  m  b<mndarl€i  bj^  the  partiM 
themselres  and  not  shown  by  the  eTlUence  to  b«  true  iiolnts  of  departure,  cannot  be  made  the  ba- 
•ifl  of  a  Judgment  establtshing  a  boundary. 

llo  effect  can  be  given  to  a  plea  of  prescription  iThei^  the  touddaries  are  ndt  established  In  a  man- 
ner to  show  to  what  property  the  plea  must  be  applied. 

APPEAL  from  the  District  Court  of  Lafayette^  Dupri,  J. 
E,  Simon^  for  plaintiff  and  appellant    E,  H,  Mouton^    T,  K   Lewi$ 
and  Crow  db  Gerard^  for  defendants. 

Lea,  J.  In  this  case  the  plaintifl^  claiming  to  be  the  owner  of  a  tract  of 
land  situated  on  the  Bayou  Vermillion,  alleges  that  the  boundaries  which  had 
been  once  fixed,  separating  his  land  from  those  owned  by  the  adjoining  pro- 
prietors, both  above  and  below  him,  were  no  longer  to  be  seen,  and  that  said 
adjoining  proprietors,  though  amicably  requested,  had  refused  to  fix  the  limits 
extrajudicially.  He  therefore  prays  that  they  be  cited,  that  after  due  proceed- 
ings, said  limits  may  be  fixed  according  to  law,  and  a  surveyor  appointed  for  that 
purpose.     Both  of  the  defendants  aver  that  they  have  been  in  the  peaceable 

87 


690  SUPREME  COURT  OP  LOUISIANA, 

Maktis  and  uninterrupted  possession  of  ther  respective  proprieties  with  metes  and  es- 
Bbiaux.  tablished  boundaries  as  they  now  exist  for  more  than  thirty  years.  They  plead 
respectively  the  prescription  of  ten,  twenty  and  thirty  years.  One  of  the  de- 
fendants, Alexander  Latiolais^  treating  the  plaintiff's  demand  as  a  petitory  ac- 
tion, has  called  in  warranty  his  immediate  vendors,  the  representatives  of 
Joachim  Arceneatix  and  Cidalhe  ArceneavXy  widow  of  Joiejth  Mouton,  In 
case  of  eviction,  he,  moreover, as  a  possessor  in  pood  faith  claims  compensation  for 
the  improvements  put  upon  the  premises.  It  appears  that  two  surveys  were 
made  in  accordance  with  the  orders  of  the  court,  for  the  purpose  of  determin- 
ing the  boundaries  of  the  respective  tracts.  But  it  was  properly  held  by  the 
District  Court,  that  neither  of  these  surveys  could  be  made  the  basis  of  a 
judgment,  as  they  were  made  by  starting  from  certain  points  and  lines  not 
previously  recognized  as  boundaries  by  the  parties  themselves,  and  not  shown 
by  the  evidence  to  be  true  points  of  departure.  I'pon  the  question  of  pre- 
scription we  do  not  find  that  the  evidence  establishes  a  possession  of  thirty 
years  with  fixed  and  recognized  boundaries,  serving  as  division  lines,  which  are 
now  apparent,  or  which  could  be  ascertained  with  certainty,  and  in  the  absence 
of  such  ascertained  boundaries,  the  limits  should  have  been  fixed  in  accordance 
with  the  respective  titles  of  the  parties.  The  District  Judge  considered  that 
it  was  the  duty  of  the  plaintiff  to  have  established  the  true  lines  by  proper 
evidence,  but  we  think  that  he  would  have  made  out  his  case  for  all  the  pur- 
poses for  which  the  suit  was  instituted,  upon  proof  that  there  no  longer  existed 
a  fixed  or  recognized  boundary,  determining  the  limits  of  their  respective 
tracts.  As  the  surveys  appear  to  be  defective  we  are  not  disposed  to  conclude 
the  parties  by  a  judgment  referring  them  at  once  to  their  titles  for  the  ascer- 
tainment of  a  boundary,  but  we  think  the  report  should  have  been  rejected, 
and  a  new  survey  ordered,  and  in  the  event  that  no  recognized  boundary  can 
be  traced,  division  lines  should  be  marked  out  by  a  reference  to  the  respective 
titles  of  the  parties,  a  result  which  it  appears  might  have  been  attained,  as  in 
the  united  tracts  there  appears  to  be  a  sufficient  quantity  of  land  to  give  to 
each  the  respective  proportions  called  for  by  their  titles. 

It  is  ordered,  that  the  judgment  appealed  from  be  reversed,  and  that  the 
case  be  remanded  for  further  proceedings  according  to  law,  and  in  conformity 
with  the  foregoing  opinion,  the  costs  of  the  appeal  to  be  paid  by  the  appellee. 


W.  S.  DoxxELL  V.  W.  H.  Parkott  &  WlF£. 

Where  plaintiff  applied  for  a  new  trial,  on  the  KTonnJ  that  the  introduction  of  bis  letters  and  ac- 
count sales,  to  prove  fucts  epeciully  pleaded,  of  which  facta  those  Ittters  and  accounts  were  the 
best  and  most  direct  evidence,  had  taken  him  by  surprise,  IltM :  that  the  new  trial  was  properly 
refused. 

PPEAL  trom  the  District  Court  of  St  Landry,  Dnpre,  J. 

/.  E.  King,  for  plaintiff  and  appellant      JIartel  <fc  ITardy,  for  defend- 
ant 

Buchanan,  J.     This  case  is  before  us  upon  a  reconventional  demand  of  Jdrs, 
Parrott  for  cotton  (181  bales)  sold  by  plaintiff,  as  factor,  and  the  proceeds  of 
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which  he  has  not  paid  over.    The  judgment  of  the  court  below  is  in  favor  of       ixw^JJ"* 
Mrs,  Parrott  for  $6,836,  based  upon  account  sales  of  60  bales,  of  date  Janu-       I^abbot. 
ary  19th,  1864,  of  80  bales,  of  date  25th  February,  1854,  and  an  acknowledg- 
ment of  plaintiff  in  a  letter  dated  20th  February,  1854,  of  the  receipt  of  41 
bales  per  steamboat  Red  River,  of  which  he  does  not  appear  to  have  ever  fur. 
nished  an  account 

The  objections  made  by  appellant  to  the  judgment  of  the  District  Court  are 
two-fold : 

1st  That  Mrs.  Parrott  only  claimed  a  judgment  against  him  for  $1,000, 
and  cannot  recover  more  than  she  demanded. 

2d.  That  it  is  not  proved  the  cotton  sold  and  received  by  him,  as  proved 
by  his  account  sales  and  letters,  was  Mrs.  Parrotfs  cotton,  the  correspon- 
dence being  carried  on  with  Mrs.  Pnrrotfs  husband. 

I.  It  is  true  that  Mrs.  Parrott  alleges  an  indebtedness  of  plaintiff  to  her 
in  the  sum  of  one  thousand  dollars ;  but  this  is  stated  in  her  pleadings  as  the  • 
balance  due  her  by  plaintiff  upon  cotton  sold  by  him  for  her,  after  crediting 
him  with  the  amount  of  two  mortgage  notes  of  Mrs.  Parrott^  supposed  to  have 
been  held  by  plaintiff;  and  the  plea  of  Mrs.  Parrott  concludes  in  these  words : 

"  Now  this  respondent  prays  that  the  court  will  decree  the  said  mortgage,  with 
the  notes  it  was  intended  to  secure,  to  be  cancelled,  annulled  and  void,  and 
that  the  premises  considered,  she  may  have  judgment  for  such  balance  as  may 
be  found  due  to  her,  after  adjusting  the  account,  and  that  she  may  have  such 
other  relief  as  to  justice  and  equity  may  seem  best." 

The  District  Judge  considered  that  the  proof  in  the  cause  did  not  establish 
that  plaintiff  was  the  holder  of  JUrs.  ParrotVs  notes  at  the  time  he  sold  her 
cotton,  and  consequenetly  did  not  allow  the  notes  as  a  credit,  or  partial  pay- 
ments, in  account  current ;  but  under  the  prayer  for  an  adjustment  of  the  ac- 
count and  for  general  relief  copied  above,  gave  judgment  for  the  whole  net 
proceeds  of  the  cotton,  taking  the  sales  of  that  portion  of  which  account  sales 
have  been  rendered,  as  a  guide  in  estimating  that  portion  of  which  no  account 
has  been  rendered.  In  so  doing,  we  do  not  find  that  the  Judge  has  allowed 
more  than  has  been  demanded. 

II.  The  answer  and  plea  of  Mrs.  Parrott  allege  that  she  had  a  large  estate 
in  lands  and  slaves  at  the  time  of  her  marriage,  the  control  and  management  of 
which  were  secured  to  her  by  marriage  contract ;  and  that  there  were  shipped 

to  plaintiff  more  than  one  hundred  and  eighty  bales  of  cotton  raised  on  the  lands  ^ 

and  cultivated  by  the  slaves  of  Mrs.  Parrott.  In  support  of  these  allegations  the 
marriage  contract  and  other  documentary  proof  having  been  first  offered,  by 
which  it  was  established  that  Mrs.  Parrott  had  a  separate  estate,  the  letters 
and  accounts  of  plaintiff,  were  next  offered  and  received  without  any  objection 
or  reservation,  to  establish  that  her  crops  had  been  shipped  to  plaintiff,  and 
received  and  sold  by  him. 

In  an  application  for  a  new  trial,  the  plaintiff  complains  that  he  was  taken 
by  surprise  by  the  effect  given  to  these  documents  by  the  District  Judge.  The 
Judge  properly  refused  the  new  trial.  It  is  out  of  the  question  to  pretend 
that  the  plaintiff  could  have  been  surprised  by  the  introduction  of  his  letters 
and  account  sales  to  prove  the  facts  specially  pleaded,  of  which  facts  those  let- 
ters and  accounts  were  the  best  and  most  direct  evidence.  The  obiter  dictum 
of  Judge  Martin  in  Skillman  v.  Lecerichy  is  too  broadly  worded,  and  cannot, 
at  all  events,  control  the  present  case. 
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DoniRx  The  judgment  of  the  District  Court  has  done  justice  between  these  fiartieB. 

Pabsott.  There  is  strong  reasons  for  believing,  although  the  fact  is  not  positively  proved, 
that  plaintiff  was  the  holder  of  notes  of  Mr;  Parrott  secured  by  mortgage,  to 
an  amount  nearly  equal  to  the  net  proceeds  of  these  cottons  at  the  time  he 
sold  them.  He  has  chosen,  as  the  evidence  shows,  to  use  those  notes  in  the 
purchase  of  a  steamboat,  instead  of  applying  them  to  the  extinguishment  of 
his  indebtedness  to  Mr%,  Parrott  in  account  current  The  plaintiff  has  no 
reason  to  complain  that  the  account  should  now  be  closed  in  a  mode  of  his 
own  choice. 
Judgment  affirmed,  with  costs, 


B.  C.  Chow  and  R.  Cade  v.  Mechanics'  and  Traders'  Bank. 

It  Ii  no  part  of  the  dutj  of  %  b*iik  to  emploj  coonad,  imd  bring  nilt  npon  notes  left  nitb  it  e« 


APPEAL  from  the  District  Court  of  Lafayette,  Dupre,  J, 
M,  E,  Girard,  for  plaintiffs  and  appellants.    Swayze  &  Moore^  for  de« 
f^ndaqts. 

Lea,  J.  The  plaintifis,  against  whom  the  defendant  had  obtained  a  judg- 
ment, in  solidly  for  the  sum  of  $1,677,  wlth^seven  per  cent  interest,  from  the 
25th  of  January,  1848,  have  obtained  an  injunction  against  the  execution  of 
said  judgment,  on  the  ground,  (as  they  allege,)  that  with  the  view  of  cancell- 
ing and  paying  said  debt,  they  deposited  for  collection  in  the  office  of  said  bank 
at  Opelousas,  four  notes  described  in  the  petition,  amounting  to  more  than  the 
sum  due  upon  the  judgment  They  allege  that  the  bank  is  responsible  to 
them  in  the  amount  called  for  by  said  notes,  which  should  have  been  collected 
and  applied  to  the  payment  of  said  judgment,  as  said  notes  must  be  presumed 
to  be  prescribed  against  Wherefore  they  pray  for  an  injunction.  Assum- 
ing all  the  fikcts  set  forth  in  the  petition  to  be  true,  they  do  not  establish  a 
cause  of  action  sufficient  to  justify  the  granting  of  an  order  of  injunction.  A 
deposit  of  notes  in  a  banking  institution,  (in  the  absence  of  any  special  con- 
tract specifying  distinct  obligations,)  only  imposes  upon  the  bank  the  duty  of 
receiving  the  money  if  paid,  and  if  not  paid,  of  making  such  demand  of  pay- 
ment and  causing  to  be  given  such  notices  of  demand  and  non-payment|  as 
might  fix  the  liability  of  the  different  parties  to  the  notes. 

It  is  no  part  of  the  duty  of  the  bank  to  employ  counsel  and  bring  suit  upon 
notes  thus  left  upon  deposit 

It  is  the  business  of  the  owner  of  the  notes,  in  such  cases,  to  bring  suit  upon 
them  himself  if  he  thinks  it  to  his  advantage  to  do  so,  but  he  cannot  hold  a 
mere  depositary  liable  for  a  non-performance  of  acts  which  he  should  have  at- 
tended to  himself 

It  is  not  alleged  that  the  depositors  have  lost  their  recourse  against  any  of 
the  parties  to  the  notes,  otherwise  than  by  the  alleged  £ulure  of  the  bank  to 
institute  suit  thereon,  whereby  (as  the  plaintifis  allege  in  their  petition)  ''said 
notes  must  be  preeumed  to  be  prescribed  against" 

The  liability  of  a  mere  depositary  with  authority  to  receive,  k  yery  difftreot 
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from  that  of  a  coUecting  agent,  to  whom  an  assigmnent  has  heen  made  for  the         ^^^ 
purpose  of  collection.     The  plainti£&  are  entitled  to  plead  in  compensation  of  MiauiiiGB*BAre 
the  judgment  against  them,  such  sum  or  sums  of  money  as  may  have  been 
received  by  the  bank  and  have  not  been  paid  over  to  the  plaintiffs,  or  their 
order,  or  otherwise  accounted  for. 

An  examination  of  the  evidence  has  brought  us  to  the  same  conclusion  as 
that  of  the  District  Judge :  that  the  execution  was  credited  with  all  that  had 
been  received  by  the  bank,  and  that  the  injunction  was  sued  out  without  proper 
xatuse  or  just  foundation. 

We  have  been  asked,  in  any  event,  to  amend  the  judgment  in  favor  of  the 
plainti£El  by  reducing  the  rate  of  interest  allowed  from  the  date  of  the  injunc- 
tion, from  ten  to  eight  per  cent,  that  being  the  highest  rate  of  interest  allowed 
by  law.  This  application  rests  upon  the  authority  of  repeated  decisions  which 
we  do  not  feel  at  liberty  to  disturb.  See  9  An.  11 ;  also  8  An.  441,  with  ref- 
erences. 

The  defendant  has  also  asked  for  an  amendment  of  the  judgment  in  their 
&vor,  allowing  twenty  per  cent  damages,  as  provided  by  the  Act  of  1681.  We 
think  a  proper  case  is  presented  for  the  allowance  of  damages.  As  the  general 
result  of  these  alterations  will  be  to  increase  the  judgment  in  favor  of  the  ap- 
pellee, the  appellants  should  pay  costs. 

ft  is  ordered,  that  the  judgment  appealed  from  be  amended ;  that  the  in- 
junction herein  obtained  be  dissolved  and  set  aside,  and  the  Sheriff  ordered  to 
proceed  with  the  execution  of  the  judgment  according  to  law.  It  is  further 
ordered,  that  the  defendant  do  have  and  recover  of  the  plaintiffs,  Basil  0. 
Oraw  and  Bobert  Cade^  with  Benjamin  P.  PaxUyn,  the  surety  on  the  injunc- 
tion bond,  in  solido^  the  sum  of  $300,  as  damages,  together  with  one  per  cent 
additional  interest  on  the  amount  of  the  judgment  enjoined  from  the  date  of 
the  injunction  to  the  dissolution  of  the  same,  and  that  plaintiff  pay  costs  in 
both  courts.  It  is  further  ordcre'l,  that,  except  as  herein  amended,  the  judg- 
fne»t  appealed  ih>m  be,  in  other  respects,  affirmed. 
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Lattier,  Administrator,  v.  Prudent  Raohal. 

Th«  only  periOBa  who  have  an  interest  in  opposing  the  wUbmUtion  by  an  Administrator  of  any  of 
the  Interests  of  a  sucoesslon,  to  arbitrators,  are  the  heirs  and  creditors. 

APPEAL  from  the  District  Court  of  Nacbitoches,  Chaplin,  J. 
/.    G,    Campbell,  far  plaintiff     Hamilton  &  Chaplin,,  for  defendant  and 
appellant 

CoLE)  J.  This  appeal  is  taken  from  a  judgment  of  the  lower  court,  homolo- 
gating the  award  of  the  arbitrators  in  relation  to  the  matters  in  dispute  be- 
tween the  parties,  plaintiff  and  defendant 

On  the  25th  of  April,  1854,  the  plain tifi^  acting  in  the  capacity  of  adminis- 
tor  of  the  succession  of  Dominique  Rachal,  fisUher  of  the  defendant,  and  Pru- 
dertt  Eachal,  the  defendant,  entered  into  an  agreement  to  submit  the  case 
then  pending  between  them  to  judicial  arbitrators. 

The  arbitrators  selected  accepted  the  trust,  and  were  qualified  on  the  19th 
July,  1854 ;  and  on  the  4th  of  June,  1856,  they  rendered  their  award. 

On  the  27th  of  August,  1856,  the  plaintiff  applied  for  a  rule  on  defendant, 
to  show  cause  why  the  said  award  should  not  be  affirmed  and  made  tlie  judg- 
ment of  the  court 

The  defendant  answered  and  urged  several  objections  to  the  homologation  of 
the  award,  which  will  be  considered  in  their  order : 

Ist  **  That  the  administrator  being  without  interest,  eould  not  submit  the 
matters  in  dispute  to  an  arbitration." 

The  only  parties  who  have  an  interest  in  opposing  the  right  of  an  adminis- 
trator to  submit  any  interests  of  the  estate  to  arbitration  are  the  heirs  and 
creditors.     In  this  ease^  it  does  not  appear  that  the  estate  is  insolvent,  and  no 
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LATTin       opposition  has  been  made  by  the  creditors  to  the  submission  to  arbitraUon  of 
Racbal.       the  lawsuit  that  existed  between  the  parties,  and  there  is  an  admission  in  the 
record  that  *^  the  widow  and  heirs  of  Ihminique  Bachal  approTe  and  ratify 
the  submission  and  award  made  in  this  case,  and  desire  that  the  same  be  ho- 
mologated/' 

Although  then,  it  should  be  conceded,  that  administrators  have  no  right  to 
submit  to  arbitration  the  interests  of  the  estate  they  may  administer,  yet  is 
such  prohibition  is  intended  to  protect  the  right  of  parties  interested,  submis- 
sions thus  made  are  not  absolutely  null,  and  their  want  of  authority  may  b(^ 
cured  by  the  acquiescence  and  ratification  of  the  parties  represented  by  them. 

In  the  case  of  Delahigarre  v.  Second  Municipality^  8  A.  288,-  it  was  held, 
that  when  an  easecutor  had  compromised  a  claim  of  the  8uccession>  without  hsT- 
ing  been  authorized  by  the  court,  the  heirs  alone  co«ld  take  advantage  ef  the 
omission. 

2d.  "That  after  the  agreement  had  been  entered'  into,  tbe  plaintiff  violated 
it  by  filing  an  amended  petition." 

This  amendment  made  no  change  in  the  issue,  and  was  really  advantageous 
to  defendant,  for  it  set  forth  minutely  the  items  of  his  account  that  would  be 
opposed.  It  does  not  appear  there  was  any  objection  made  to  the  filing  of  the 
amended  petition.  The  amendment  and  submission  were  both  file^  on  tbf 
same  day,  but  the  former  appears  fvom  the  minutes  to  have  been  filed  first  in 
order  of  time. 

Besides,  defendant  was  often  present  at  the  sessions  of  the  arbitrators,  and 
J,  B.  Smithy  one  of  the  arbitrators,  was  also  his  counsel  in  the  cause,  which 
was  submitted  to  arbitration,  and  A.  Hr  Pierson^  who  was  the  counsel  of  pliio- 
tiff,  was  the  other  arbitrator. 

It  is  reasonable  to  suppose  that  the  filing  of  this  amended  petition  was  dose 
with  the  consent  of  defendant,  or  at  least,  that  he  agreed  it  should  be  con- 
sidered by  the  arbitrators  in  their  examination  of  the  rights  and  liabOities  of 
the  respect^Fe  parties. 

8d.  "  That  the  said  award  was  to  be  filed  on  or  before  the  15th  November^ 
1854,  whereas  it  was  only  filed  on  the  4th  of  June,  1^56,  and  that  the  arbitra- 
tors had  no  right  to  extend  the  time." 

There  were  several  motions  for  extension  of  time  made  by  the  arbitrators 
and  counsel  of  the  parties,  during  the  progress  of  the  sessions  of  the  arbitra- 
tors, and  on  the  16th  of  May,  1856,  the  following  agreement  was  filed  \a 
court: 

"  In  this  case  it  is  agreed  by  the  undersigned,  arbitrators  Mid  counsel,  that 
the  time  of  rendering  their  award  shall  be  extended  to  the  16th  day  of  June, 
1856,  and  that  all  questions  that  have  to  be  settled  by  the  court  and  the  homo^ 
legation  of  the  award,  be  heard  and  decided  by  the  court  in  .chambers,  reserving 
the  right  of  either  party  to  oppose  the  award,  as  if  this  agreement  had  not 
been  made,  and  with  the  right  to  appeal  from  the  judgment  of  the  court,  as  if 
this  judgment  had  been  rendered  in  open  court ;  they  move  the  court  to  ex- 
tend the  time  according  to  this  agreement 

Signed  on  this  15th  day  of  May,  1856. 

(Signed)  A.  H.  Piebson, 

Arbitrator  and  Counsel 
John  B.  Smith, 

Arbitrator  and  Cocmsct 
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The  following  order  was  made  on  the  16th  May,  1856 :  Lattikr 

"In  this  case  on  agreement  filed,  it  is  ordered  that  the  time  allowed  the  ar-        rachal. 
bitrators  to  render  their  award  be  extended  until  the  16th  day  of  June,  1856." 

The  award  was  filed  on  the  4th  of  June,  1856.  The  evidence  also  shows 
that  defendant  was  often  present  at  the  sessions  of  the  arbitrators,  and  never 
objected  to  the  extension  of  time  ;  besides  his  counsel  agreed  to  the  same,  and 
it  is  proved,'  that  defendant  considered  /.  B.  Smith  as  acting  as  counsel,  and 
also  as  arbitrator,  up  to  the  time  of  rendering  the  award. 

It  appears  also,  that  defendant  was  cognizant  of  the  extension  of  time,  and 
made  no  objection. 

4th.  "That  defendant  was  not  notified  of  the  time  and  place  of  meeting, 
nor  was  he  afforded  an  opportunity  of  presenting  all  of  his  evidence." 

The  testimony  establishes  that  he  was  often  present  at  the  meetings  of  the 
arbitrators.  J,  B.  Smith  testifies  that  although  not  positive,  he  "believes 
he  (defendant)  was  present  at  the  session  before  the  award  was  signed." 

A.  11^  Pearson  testifies,  that  "both  parties  attended  their  sessions  during  the 
present  year,  previous  to  the  award." 

The  objections  of  the  defendant  to  the  award  are  strictly  technical,  and  do 
not  touch  the  merits. 

As  we  do  not  consider  there  is  any  force  in  the  opposition  to  the  award,  the 
judgment  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  aflSrmed 
with  costs. 


Shoemaker  r.  H.  &.  L.  Bryan. 

Under  Art.  C.  C.  2720,  which  is  held  to  apply  to  all  persons  except  menial  servants,  the  right  of  ac- 
tion of  a  pilot,  who  has  been  discharged  ^'without  any  seriotM  ground  of  complaint^^^  for  his 
wages  for  the  full  term  for  which  he  was  employed,  accrues  immediately  upon  his  discharge,  and 
the  prescription  of  one  year  against  his  auU  will  commence  when  the  right  of  action  has  accrued. 

APPEAL  from  the  District  Court  of  Natchitoches,   Chaplin^  J. 
Hamilton  &  Chaplin^  for  plaintiff.     J.  B.  Smith,  for  defendants  and  ap- 
pellants. 

Spofford,  J.  The  plaintiff  sued  the  defendants,  owners  of  the  steamer 
Belle  Gates,  for  twenty -one  hundred  dollars,  alleged  to  be  the  balance  due  him 
for  his  wages  as  pilot  on  the  said  steamer.  lie  had  judgment  and  the  defen- 
dants have  appealed. 

The  prescription  of  one  year  was  pleaded  and  is  applicable  to  the  case,  the 
wages  of  oflScers,  &c.,  of  vessels  being  governed  by  that  prescription.  C.  C. 
8499  §6. 

The  plaintiff*  has  alleged  and  proved  a  contract  for  a  certain  time,  to  wit :  for 
the  season,  beginning  in  January  and  ending  on  the  1st  September,  1855,  dur- 
ing which,  the  defendants  agreed  to  employ  him  at  a  certain  salary,  as  a  pilot 
upon  the  Belle  Gates,  in  the  Red  River  trade.  He  also  answered  that  * 'before 
the  end  of  the  season,  the  defendant,  Leon  Bryan,  took  the  said  boat  up  the 
Arkansas  River,  and  discharged  petitioner  without  any  just  cause  whatever." 
Th6  lime  when  the  boat  waa  taken  out  of  the  Red  River  trade,  and  when  this 

88 


12    0071 


698  SUPREME  COURT  OF  LOUISUNA, 


alleged  discharge,  therefore,  took  placis,  is  fixed  by  one  of  the  plaintiff's  wit- 
Birrix.  nesses  in  the  month  of  March,  1855.  *^  If,  without  any  serious  ground  of  com- 
plaint, a  man  should  sendf  away  a  laborer  whose  services  he  has  hired  for  a  cer- 
tain time,  before  that  time  has  eacpircd,  he  shall  be  bound  to  pay  to  such  labor- 
er the  whole  of  the  salaries  which  he  would  have  been  entitled  to  receive,  had 
the  full  term  of  his  services  amved.''     C.  C.  2720. 

This  article  has  been  held  to  apply  to  all  persons,  except  menial  servants, 
who  hire  out  their  services  for  a  fixed  period,  as  for  instance,  clerks,  attomeys- 
at-law,  employed  by  an  insurance  company  for  the  year,  at  a  salary,  superin- 
tendents of  cotton  presses,  agents  employed  to  assist  the  claimant  of  an  estate 
in  recovering  it,  Ac,  Ac  Orphan  Asylum  v.  Mminaippi  Marine  Insurance 
Company^  8  La.  181;  Beehman  v.  New  Orleans  Cotton  Press,  12  1a.  68; 
Angelloz  ▼.  Bhollet,  2  Ann.  652 ;  Lautigue  v.  Peet,  5  Rob.  91  ;  Deeatnp 
y.  Hewit,  11  Rob.  290. 

And  it  is  well  settled  that  when  there  is  a  discharge  of  the  employ^,  as  is  al- 
leged in  this  case,  without  any  serious  ground  of  complaint,  the  salary  stipu- 
lated for  the  whole  term  becomes  due,  and  the  right  of  action  therefor  accrues 
immediately  upon  the  discharge.  Sav^oms  v.  Orleans  Cotton  Press^  15  La 
860;  Shea  v.  Schlatee,  1  Rob.  319. 

The  plaintiff's  salary  for  the  season^  therefore,  fell  due  in  March,  1855,  when 
he  was  discharged.  And  prescription  commences  to  run  when  a  right  of  ao* 
tion  accrues.  The  citations  in  this  suit  were  not  served  until  the  21st  August, 
1856.  The  term  of  prescription  was  then  comptete,  as  there  had  been  no  in- 
terruption in  any  of  the  modes  pointed  out  in  Article  }i500  of  the  Code. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  and  that  there  be  judjgment  for  the  defendants,  with  costs  in  both 
courts. 


Succession  of  Beer,  Deceased — Opposition  of  Goodican  et  a!. 

A  m1«  iDMte  by  two  of  three  parties,  of  tbefr  iDterest  in  a  commerolal  co-partnership,  to  the  tUid 
partner,  does  not  deprWe  the  eveditops  of  the  partnership  of  their  priwrilege  open  such  effects 
of  the  partnership  as  majr  be  found  In  the  succession  of  the  latter  partaer,  the  vendee,  at  his 
death. 

APPEAL  from  the  District  Court  of  Rapides,   Ogden,  J. 
if.  Ryan,  for  the  administrator,    Hyman  &  Cazabat,  for  the  opposing 
creditors  and  appellants. 

Mekrick,  C.  J.  This  case  pr^ents  the  single  question,  whether  or  not  the 
sale  made  by  two  out  of  three  of  these  partners  of  their  interest  in  a  commer- 
cial co-partnership,  to  the  third  partner,  deprives  the  creditors  of  the  partner- 
ship of  their  privilege  upon  such  effects  of  the  partnership  as  may  be  found  in 
the  succession  of  the  latter  partner,  the  vendee,  at  his  death? 

Article  2794  of  the  Civil  Code,  declares  that  "  the  partnership  property  is 
liable  to  the  creditors  of  the  partnership  in  preference  to  those  of  the  individ- 
ual partner  ;  but  the  share  of  the  partner  may,  in  due  course  of  law,  be  seized 
and  sold  to  satisfy  his  individual  creditors,  subject  to  the  debts  of  the  partner- 
ship ;  but  such  seizure  of  legal  operates  as  a  dissolution  of  the  partnership.** 
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Here  the  privilege  is  given  the  creditors  of  the  partnership  by  express  law.    8uflcw«o»  ot 
It  is  now  incumbent  upon  the  party  who  maintains  the  loss  of  the  right  thus 
expressly  granted,  to  show  some  provision  of  law  extinguishing  the  privilege 
in  this  case  or  excepting  it  from  the  operation  of  the  general  rule.     None  such 
has  been  pointed  out 

Article  8244  declares  that  privileges  are  extinguished  by  the  extinction 
of  the  thing  subject  to  the  privilege ;  by  the  creditor  acquiring  it ;  by  the  ex- 
tinction of  the  debt  which  gave  birth  to  it;  and  by  prescription.  In  the  case 
of  the  vendor  of  movables,  he  retains  his  privilege  so  long  as  the  goods  re- 
main in  the  possession  of  his  vendee.    dl84,  3194,  823Q,  0.  C. 

Beyond  these  express  provisions  of  lajv  we  are  not  aware  of  any  enactment 
bearing  upon  the  question  before  us. 

On  general  principles,  we  think  it  ought  not  to  be  in  the  power  of  the  part- 
ners by  arrangements  among  themselves  to  defeat  the  rights  of  their  creditors, 
but  that  so  long  as  the  partnership  effects  remain  in  the  possession  of  any  of 
the  partners,  they  must  be  held  subject  to  the  privilege  of  the  creditors 
of  the  partnership.  The  rights  of  the  creditors  of  a  partnership  would  be  too 
precarious  if  they  might  be  defeated  by  the  sale  of  one  or  more  of  the  part- 
ners of  his  interest  in  the  partnership  to  his  co-partners.  The  law  has  not  said 
that  they  shall  lose  their  right  of  preference  by  such  change  in  the  number  of 
the  members  of  the  firm,  and  we  cannot  decree  what  the  law  has  not  ordained. 
Id  qu9d  n^trumtBt,  sine  facto  nostra^  adalium  trarufferri  non  potest 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded 
to  the  lower  court  for  a  new  trial,  with  directions  to  allow  all  the  claims  of  i>. 
Goodman  &  Co.^hs  privilege  claims  upon  such  of  the  partnership  effects  of 
Isaac  Beer  &  Co.^  or  their  proceeds,  as  may  be  found  in  the  hands  of  the  ad- 
ministrator of  the  said  succession  of  /.  Be^,  the  appellees  paying  the  costs  of 
ihe  appeal 


E.  Johnson  U  Husband  r.  P.  Bloodworth — B.  Toledano  &,  TAYLoRf 
Intervenors  and  Appellants. 

The  unpaid  vendor  of  a  slave  sold  by  private  act  unrecorded,  may  enfonce  the  hnplled  dissolving 
condition  against  his  vendee,  to  the  prejudice  of  the  mortgage  creditor  Df  the  latter. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin,  J. 
H,  Safford,  for  plaintiff  and  appellee.      J.  B  Smith,  ibr  dependent      J, 
O.  Campbell  ih  A,  H,  Fierson,  for  intervenors  and  appellants. 

Spofford,  J.  It  is  agreed  that  the  main  question  to  be  here  solved  is  this : 
When  the  vendee  of  a  slave,  holding  by  private  act  unrecorded,  has  mortgaged 
the  slave  to  a  third  person  by  public  act  duly  registered,  can  the  unpaid  vendor 
enforce  the  implied  dissolving  condition  against  his  vendee,  to  the  prejudice  of 
the  mortgage  creditor  of  the  latter  ? 

The  principles  which,  in  our  opinion,  must  control  the  decision  of  this  ques- 
tion are  embodied  in  a  few  articles  of  the  Civil  Code. 
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JoHSBox  "  The  dissolving  condition  is  that  which,  when  accomplished,  operates  the 

Bloodwortb.  revocation  of  the  obligation,  placing  matters  in  the  same  state  as  though  the 
obligation  had  not  existed.  It  does  not  suspend  the  execution  of  the  obliga- 
tion ;  it  only  obliges  the  creditor  to  restore  wliat  he  has  received,  in  case  the 
event  provided  for  in  the  condition  takes  place."     C.  C.  2040. 

"  A  resolutory  condition  is  implied  in  all  commutative  contracts  to  take  ef- 
fect in  case  either  of  the  parties  do  not  comply  with  his  engagements ;  in 
this  case  the  contract  is  not  dissolved  of  right ;  the  party  complaining  of  the 
breach  of  the  contract  may  either  sue  for  its  dissolution  with  damages,  or,  if 
the  circumstances  of  the  case  permit,  demand  a  specific  performance."  C.  C. 
2041. 

"  If  the  buyer  does  not  pay  the  price,  the  seller  may  sue  for  the  dissolution 
of  the  sale."     C.  C.  2539. 

"  Obligations  are  extingvished  ♦  *  *  *  by  the  effect  of  the 
dissolving  condition  which  has  been  explained  in  the  preceding  chapter."  C. 
C.  2126. 

"  Such  as  only  have  a  right  that  is  suspended  by  a  condition,  and  may  be 
extinguished  in  certain  cases  (in  the  Fnnch  text,ot/  rewluhU  dans  certains  ««, 
ou  imjet  d  rescinion)  can  only  agree  to  a  mortgage  subject  to  the  same  condi- 
tions, and  (ov)  liable  to  the  same  extinction."     C.  C.  3268. 

Our  jurisprudence  upon  the  topic  of  the  resolutory  condition  in  commuta- 
tive contracts,  so  far  as  it  has  gone,  is  believed  to  be  lucid  and  consistent- 
Little  remains  to  be  said  upon  that  branch  of  the  subject  which  has  been 
fathomed  and  expounded,  in  a  few  terse  paragraphs,  by  the  clear  intellect  of  the 
late  Judge  Martin.  In  M&rtt^r.  Eoach's  Syndic,  8  L.  R  83;  this  learned 
Judge,  as  the  organ  of  the  court,  remarked  :  "  A  sale  is  a  synallagmatic  contract 
which  imposes  on  the  vendor  the  obligation  of  delivering  the  thing  sold  and 
requires  of  the  vendee  the  payment  of  the  price.  In  the  case  of  reciprocal 
obligations,  the  pa^-ty  who  docs  not  perform  his  part  of  the  engagement,  can- 
not avail  himself  of  any  rights  resulting  to  him  from  the  contract;  conse- 
quently, the  other  party  may  demand  the  rescission  of  the  contract  from  the 
defaulting  party. 

*^-The  insolvent  debtor  not  having  paid  the  price  was  not  the  absolute  owner 
of  the  slaves ;  and  his  right  to  the  property  was  therefore  not  indefeasible. 

*•  The  cession  or  surrender  of  the  insolvent  del)tor's  rights  could  not,  and 
did  not,  change  the  character  and  nature  of  those  rights.  They  remained  the 
the  same  ;  for  the  dcl>tor  could  only  cede  the  rights  he  had,  and  in  the  condi- 
tion they  were  at  the  time,  AVhat  was  conditional  and  defeasible  in  his  hands, 
did  not  become  absolute  and  indefeasible  in  the  hands  of  his  creditors.  The 
plaintiff  did  not  not  contravene  the  order  staying  all  proceedings  against  the 
person  and  property  of  the  insolvent,  by  exercising  his  right  (to  sue  for  the 
dissolution)  against  the  syndic. 

"  The  slaves  in  controversy,  not  being  the  absolute  property  of  the  ceding 
debtor,  and  his  defeasible  right  to  them  being  annihilated  by  the  rescission  of 
the  sale,  it  follows  that  they  make  no  part  of  the  property  surrendered ;  and 
their  price  cannot  be  diminished,  or  they  in  any  manner  held  liable  by  the  syndic 
of  the  insolvent's  estate,  for  the  costs  and  charges  of  the  concvrso.^^  See  also, 
upon  the  general  subject  Canal  Jyanh  v.  Copeland,  15  L.  R.  76;  Pew^-v. 
Ocean  Inmrance  Cortipany^  19  L.  R.  28;  Fulton  v.  Htr  Husband^  7  Rob.  73  ; 
Chretien  v.  Richardson^  6  Ann.  2  ;  Shields  v.  Lc{fon,  7  Ann.  1851. 
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But  it  is  contended  in  the  present  case  that  the  resolutory  condition,  to  be        Johksok 
operative  against  a  mortgagee  of  the  vendee,  is  required  to  be  notified  to  the    Blooswobtil 
public  by  a  registry  of  the  act  of  sale,  before  the  mortgage  by  the  vendee  is 
registered.     No  judicial  authority  is  quoted  for  such  an  opinion.     No  law  is 
cited  which,  in  our  judgment,  refers  in  terms  or  by  clear  implication  to  such  a 
necessity. 

Registry  laws  are  artificial  rules,  the  creatures  only  of  positive  legislation. 
As  they  tend  to  multiply  forms  in  the  transmission  of  property,  and  to  restrict 
the  natural  right  of  man  to  do  what  he  will  with  his  own,  they  have  seldom, 
if  ever,  been  extended  by  judicial  construction  to  cases  not  within  their  plain 
and  obvious  intendment. 

It  is  true  the  vendor  of  an  immovable  or  slave  only  prcser\'es  his  privilege 
as  against  third  persons  by  recording  the  act  of  sale.  C.  C.  3288.  But  it  is 
impossible  to  confound  the  resolutory  action  with  the  vendor's  privilege.  The 
former  is  not  a  mere  appendage  of  the  latter.  It  is  a  distinct  substantive,  and  inde^ 
pendent  right  or  remedy.  "  Le  vendeur  en  effet,  ayant  ici  deux  droits  distinctsi 
celui  d'agir  pour  son  payement,  en  creancier  privilegi^  et  non  en  cr6ancier 
ordinaire,  puis  celui  de  reprcndre  la  chose  si  on  ne  le  paye  pas,  la  perte  du  pre- 
mier le  reduit  sans  doute  k  n'avoir  plus  que  le  second,  mais  il  a  toujours  ce 
second:  il  n'est  plus  que  creancier  ordinaire,  au  lieu  d'etre  creancier  privilegi^ ; 
mais  il  est  toujours  creancier,  il  est  toujours  vendeur  non  pay6,  et  il  peut  d^s 
lors  faire  r6soudre  la  vente."     6  Marcarde,  p.  289,  C.  N.  1656. 

The  fact  that  the  lawgiver  has  said  that  registry  shall  be  essential  to  the 
preservation  of  the  vendor's  privilege  upon  immovables  and  slaves,  and  has 
not  said  that  the  same  formality  shall  be  necessary  to  preserve  the  right  of  de- 
manding a  dissolution  of  the  sale  for  non-payment  of  the  price,  implies  that 
registry  is  immaterial  to  the  existence  of  the  latter  right  Qui  dicit  de  v?io 
negat  de  altera. 

The  argument  is  substantially  the  same  under  our  Code  as  under  the  Napoleon 
Code,  for  the  articles  relative  to  both  remedies  and  to  the  necessity  of  inscription 
to  preserve  the  vendor's  privilege,  are  borrowed  from  the  latter  Code.  So  clear 
was  it  under  the  French  Code,  that  the  loss  of  the  vendor's  privilege,  for  want 
of  registry  or  other  cause,  did  not  involve  a  forfeiture  of  the  vendor's  right  to  re- 
£ort  to  the  dissolving  condition,  that  there  seems  to  have  been  no  dissent  upon 
this  point  for  more  than  forty  years  among  the  French  tribunals  and  commentators. 
vSee  Persil  (Art  2103)  Duvergier  (vente  I.  561,)  Duranton,  (XVI.  362,)  Trop- 
long  (Hyp.  I.  222,)  Toullier  (VI.  577,)  and  the  numerous  arrets  of  various 
tribunals  cited  by  Marcade,  (he.  eit.)  "When  jurists  of  a  race  so  much  ad- 
dicted to  theoretical  speculation,  and  so  little  addicted  to  reverence  for  each 
other's  opinions,  draw  a  conclusion  from  the  Code  in  which  they  unanimously 
concur,  we  may,  perhaps,  set  it  down  for  an  obvious  truth. 

The  policy  of  the  law  has  long  been  a  matter  of  discussion  in  France.  But 
it  was  never  supposed  there  that  it  was  competent  for  the  tribunals  of  justice 
to  supply  what  was  thought  by  many  to  be  a  defect  in  the  law,  giving  rise  to 
occasional  hardships.  The  legislative  branch  of  the  French  government  was 
often  appealed  to  for  a  reform  in  this  particular,  but,  for  a  long  time  without 
success.  Recently  the  experiment  has  been  tried,  and  by  Art  7  of  the  Trans- 
cription law  of  the  23d  March,  1855,  it  was  declared  that  the  resolutory  action 
established  by  Art  1654  of  the  Napoleon  Code  cannot  be  brought,  after  the 
tendoi^s  privilege  is  extinguished^  to  the  prejudice  of  third  persons  who  have 
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JoBmov       acquired  rights  upon  the  immoyable  under  the  vendee,  and  hare  complied  with 
Bloodwowh.    the  laws  prescribed  for  the  preservation  of  such  rights. 

The  Legislature  of  Louisiana  has  not  yet  seen  fit  to  impose  such  a  limitation 
upon  the  exercise  of  the  resolutory  action  with  regard  to  immovables  and 
slaves.  The  dissolving  condition  for  non-payment  of  the  price  stands  with  us, 
as  it  stood  in  France  before  the  law  of  the  23d  March,  1855,  a  condition  wholly 
independent  of  the  vendor^s  privilege,  coeval  with  and  parcel  of  the  contract 
of  sale  itself.  The  vendee  takes  the  property  subject  to  the  condition  in  favor 
of  his  unpaid  vendor ;  as  there  is  no  law  requiring  a  registry  to  preserve  this 
condition,  it  follows,  according  to  Art.  3268  of  the  Louisiana  Code,  that  the 
vendee  can  only  mortgage  the  property,  subject  to  the  same  condition ;  the 
general  rule  of  logic  and  justice,  7iem<f  plus  juris  in  alium  tran^erre  potest 
quam  ipse  hahit  being  unqualified  in  this  respect,  by  any  arbitrary  i^ule  im- 
posed by  the  Legislature,  the  third  person  who  accepts  a  mortgage  from  the 
naked  possessor  without  a  recorded  title,  and  afterwards  finds  it  ousted  by  the 
effect  of  the  condition  on  which  alone  his  mortgage  had  been  enabled  to  ac- 
quire possession,  has  only  himself  to  blame  for  not  having  required  an  exhibi- 
tion of  his  mortgagor's  title  and  receipts  for  the  price.  If  he  suffers,  he  pays 
the  penalty  of  his  own  heedlessness  in  taking  a  mortgage  upon  an  immovable 
or  slave  from  one  who  displayed  no  other  proof  of  unconditional  ownership 
than  possession  merely. 

We  do  not  perceive  that  our  laws  with  regard  to  the  registry  of  sales  affect 
the  present  questioa  Those  laws  were  designed  to  protect  creditors  of  and 
purchasers  from  vendors  against  the  unrecorded  claims  of  saus-seing  priu 
vendees  and  those  claiming  under  such  vendees.  If  the  sale  of  the  slaves  in 
question  from  the  present  plaintiff  to  Porter int  Bloodwarth  is  to  be  considered 
null  and  void,  for  want  of  registry,  as  to  persons  claiming  under  Blooduorth 
who  are  certaily  third  persons,  then  his  mortgagees,  the  opponents  B,  Toledans 
&  Taylor^  have  accepted  a  mortgage  a  non  domino^  and  are  in  a  worse  plight 
than  we  take  them  to  be  with  a  mortgage  from  one  who  was  the  owner  subject 
to  the  dissolving  condition. 

The  laws  relative  to  the  registry  of  mortgages  are  also,  in  our  view,  foreign 
to  the  subject  before  us. 

Something  has  been  said  about  the  danger  of  leaving  this  tacit  right  unre- 
stricted by  a  registry  law.  Upon  this  point  it  is  possible  that  opinions  may 
differ.  It  suffices  for  us  to  say  that,  when  statutes  are  free  from  ambiguity 
and  absurdity,  we  are  not  called  upon  to  investigate  their  expediency.  Under  a  gov- 
governmentof  written  laws,  the  judiciary  is  butthe  interpreter  of  the  legislative 
will.  The  reform  of  the  law,  the  redress  of  public  grievances  flowing  logically  from 
existing  statutes,  are  high  prerogatives  which  belong  to  the  Legislative  domain. 

We  deem  it  proper,  however,  to  observe  that  we  do  not  think  such  injuriou* 
consequences  as  some  of  those  which  have  been  surmised  can  result  from  the 
law  as  it  now  stands. 

The  prescription  of  five  years  under  Art.  3444  of  the  Civil  Code  will  protect 
the  third  possessor  of  a  slave  against  an  action  of  this  character ;  slaves  bought 
in  other  States  of  the  Union  are  not  bought  subject  to  the  dissolving  condition 
which  is  peculiar  to  the  civil  law ;  and  movables  are  unaffected  by  the  doctrine 
of  this  case.  Such  property  being  governed  by  distinct  regulations  which 
preclude  it  from  being  followed  into  third  hands  by  the  dissolving  conditioa 

Upon  the  other  points  raised  by  B,  Toledano  db  Taylor^  the  appellants  in 
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this  case,  we  also  concur  in  the  opinion  of  the  District  Judge.     The  intervc-       JoHHao» 
mors  contended  that  the  vendee  P.   Bhodworth  assigned  to  his  vendor,  the    Bloodwokth. 
plaintiff,  his  share  of  Jamu  BloadwcrtKs  succession  in  payment  of  the  slaves, 
and  that  her  neglect  to  notify  the  administrator  of  that  succession  of  the  trans- 
fer, was  the  cause  of  her  having  lost  the  price. 

The  evidence  shows  that  this  was  only  a  mode  of  payment  left  to  the  option 
of  the  vendee,  Vho  hound  himself  to  pay  in  cash  if  the  amount  was  not  re- 
alized to  the  plaintiff  from  the  source  indicated ;  but  that,  before  entering  into 
the  act  of  the  purchase,  the  vender  had  put  it  out  of  his  power  to  pay  the 
plaintiff  in  that  mode,  by  assigning  all  his  interest  in  the  succession  of  Jamet 
Bloodworth  to  Moses  Greenwood  &  Co.^  who  have  been  made  parties  to  this 
suit  and  claim  the  benefit  of  the  assignment,  and  that  no  diligence  by  the 
phiintiff  could  have  enabled  her  to  get  the  priority  of  Moses  Greenwood  &  Co.^ 
because  they  notified  the  administrator  of  the  assignment  to  them  before  P. 
BZoodworih  bought  the  slaves  in  question. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 

It  is,  further  ordered  and  decreed,  that  this  opinion  and  decree  be  for- 
warded to  the  clerk  of  the  Supreme  Court  at  Alexandria,  in  order  that  the 
same  may  be  there  filed,  and  notice  thereof  given  in  conformity  with  the 
agreement  of  the  parties  on  file. 

Merrick,  C.  J.,  dissenting.  I  am  not  able  to  concur  in  the  decree  pronoun- 
ced by  my  colleagues  in  this  very  Important  case. 

The  plaintiff  Eveline  Johnson  and  her  brother  Poitevint  Bhodworth,  were 
children  and  heirs  of  James  Bloodworth  deceased.  On  the  third  day  of  March 
1853,  at  the  succession  sale  of  James  Bloodworth^  deceased,  the  plaintiff  bought 
the  two  negroes  in  controversy,  Henry  and  Epraim,  Sometime  between  the 
18  th  day  of  May,  and  the  1st  day  of  October,  of  the  same  year,  the  plaintiff 
through  the  agency  of  her  husband  executed  an  act  under  private  signature 
in  these  words,  viz: 

"  It  is  agreed  between  Poitenint  Bloodworth,  jr.,  and  Francis  Johnson,  rep- 
resenting his  wife,  Eveline  Johnson,  that  Poitevint  Bloodworth,  jr.,  shall  re^ 
ceive  from  the  estate  of  Col,  James  Bloodworth  late  of  this  parish,  deceased, 
the  slave  Henry,  a  negro  man  aged  about  thirty-eight  years,  for  the  price  of 
fourteen  hundred  dollars,  and  the  slave  Ephraim,  a  boy  about  nine  years,  for 
the  price  of  five  hundred  dollars,  and  account  to  the  estate  for  these  respective 
sums,  out  of  the  share  coming  from  said  estate  to  him,  the  said  Poitevint,  and 
if  so  much  shall  not  come  to  him,  he  is  to  pay  the  balance  in  cash.  The  said 
slaves  have  been  delivered  to  the  said  Poitevint,  and  he  hereby  acknowledges 
possession  of  the  same. 

Natchitoches,  (Signed.)  P.  Bloodworth, 

Attest—  F.  Johnson. 

Ross  E.  Burke, 

This  act  was  never  recorded  either  in  the  mortgage  or  notarial  records  of  the 
Recorder's  office.  On  the  8th  day  of  May,  1853,  P.  Bloodworth  being  indebted 
to  Moses  Greenwood  &  Co.,  $2,229  55  and  interest,  by  note,  transfered  to  them 
as  much  of  his  interest  in  his  father's  succession  as  would  be  sufficient  to  pay 
said  note  and  interest,  and  authorized  and  required  the  administrator  to  make 
payment  to  the  holder  of  the  note.  This  act  was  recorded  in  the  mortgage  re- 
cords, and  notified  to  the  administrator  soon  after  its  date,  and  in  consequence 
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JoBinov  thereof,  Moses  Greemrood  <t  Co.^  were  placed  by  the  admmistnttor  on  the  ti- 
Bu>oDwosTB.  bleaii  as  assignees  of  the  interest  of  P.  Bhodworth,  jr.,  in  the  succession  of 
James  Bloodworttt  deceased.  On  the  29th  day  of  June,  1853,  P.  Bloodirorth 
being  indebted  to  B.  Tolfdano  <fe  Taylor^  in  the  sum  of  $7,500,  among  other 
property,  mortgaged  these  two  slaves,  then  in  his  possession  to  them,  to  secure 
the  said  sum  of  money,  describing  the  slaves  in  the  act  of  mortgage  as  inheri- 
ted by  him  from  James  Blood icorth^  deceased.  This  mortgage  was  recorded 
on  the  6th  day  of  July,  1853,  in  the  proper  registry  of  mortgages.  Poitetint 
Bloodtcorth,  jr.,  died  about  the  middle  of  October,  1853.  The  slaves  were  in- 
ventoried as  belonging  to  his  estate  against  the  protest  of  plaintiff  *s  husband, 
her  agent  The  succession  of  P.  Bloodicorth,  jr.,  is  insolvent  and  administered 
by  a  syndic. 

It  is  evident,  that  were  the  plaintiff  to  claim  the  price  of  the  slaves  in  the 
eoncurso,  she  would  be  defeated  by  the  recorded  mortgage  of  B.  ToUdano  S 
Taylor,  To  obviate  this  difficulty,  she  has  brought  suit  against  the  syndic, 
and  alleged  the  sale  to  P.  Bloodnorth,  jr.,  and  averred  that  the  price  has  not 
been  paid,  and  praying  a  rescission  of  the  sale  under  Art.  2589  of  the  Civil  Codft 
C.  Toledano  &  Taylor  intervened  in  the  suit,  and  among  other  things  averred, 
that  they  have  a  better  right  to  be  paid  out  of  the  funds  in  the  hands  of  the 
administrator  than  Moses  Greenwood  A  Co.,  and  prayed  that  the  plaintifis  de- 
mand be  rejected. 

It  does  not  appear  that  the  plaintiff  ever  notified  the  administrator  of  the 
transfer  of  Poiterint  BloodicortK's  interest  in  the  estate  to  her.  Indeed,  it  doe* 
not  appear,  but  the  transfer  to  Moses  Greemrood  Jb  Co.,  may  have  been  made 
before  that  to  the  plaintiff.  The  question  is  presented,  whether  the  vendor 
who  has  not  recorded  either  in  the  notarial  or  mortgage  records  of  the  Re- 
corder's office,  the  act  of  sale  executed  by  him  under  private  signature,  can 
maintain  an  action  to  dissolve  the  sale  as  against  mortgage  creditors  who  have 
in  good  faith,  had  their  mortgages  recorded  in  the  proper  office  against  the 
vendee. 

The  case  does  seem  to  have  been  decided  by  our  courts,  and  we  are  left  to 
such  conclusions  as  may  seem  most  in  consonance  with  the  spirit  of  our  legis- 
lation. A  similar  question  arose  under  the  Napoleon  Code  in  France,  and  for 
a  time  raised  doubt  and  discussion,  but  has  been  decided  in  several  cases  in  the 
affirmative,  and  those  decisions  seem  to  meet  the  assent  of  those  French  jurists 
whose  writings  for  the  present,  at  least,  seem  to  possess  the  weight  of  authority. 
These  decisions,  however,  are  not  authoritative  expositions  of  the  law  for  us, 
and  they  are  to  be  followed  only  when  their  conclusions  are  supported  by  rea- 
son, and  do  not  conflict  with  our  own  laws  and  the  general  policy  of  our  sys- 
tem of  jurisprudence. 

They  rest  in  substance  upon  the  following  propositions: 

1st.  That  the  faculty  of  dissolving  the  sale  upon  non-payment  of  the  price 
is  in  the  nature  of  a  condition. 

2d.  That  the  vendee  cannot  transfer  to  another  a  greater  right  than  he  him- 
self possesses. 

In  developing  these  principles  Toulier  says,  "  Ces  principes  sont  conformcs 
a  Texacte  justice,  et  les  tiers  qu'ils  blessent  n'ont  pas  raison  de  s'en  plaindrc ; 
car  avant  d'acquerir  ou  de  prendre  pour  hypotheque  des  biens  qui  n'apparte- 
naient  pas  incommutablement  a  celui  avec  lequel  ils  ont  contracte,  ils  pou- 
vaient  et  devaient  s' assurer  du  titre  en  vertu  duquel  il  6tait  propri^taire.''  6 
TouL  No.  577. 
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Duranton  remarks  after  commenting  upon  the  pactum  commUsorium  of  the  Johwsok 
Roman  laws,  "  Mais  chez  nous  en  I'absence  mdme  du  pacte  commissoire  et  Bloodwokth. 
quoique  le  vendeur  ait  suivi  la  foi  de  Tacheteur,  en  lui  faisant  terme  sMl  s*agit 
d'immeubles,  et  que  Tacheteur  ne  paie  pas  au  terme  convenu,  sans  avoir  juste 
cause  dc  s^y  refuser,  Ic  vendeur  peut  dcmander  la  resolution  du  contract,  et 
par  suite,  revendiquer  les  immeubles  quMl  a  livrds  si  la  resolution  est  pro- 
noncee. 

Et  son  droit  k  cet  egard  n'eSt  pas  rostreint  a  la  persortne  de  Tacheteur  et 
de  son  heritier  seulement ;  il  est  ecrit  sur  la  chose  et  la  suit  en  quelque  main 
qu'elle  passe  tant  qu'il  subsiste.  L'acheteur  lui-meme  n*a  pu  la  transmettre  k 
d'autres  (Art.  2182),  ni  I'hypothequer  (Art.  2126),  que  sous  Vaffectation  du 
droit  du  vendeur,  qui  n'a  vendu  et  livre  que  sous  la  condition  quMl  serait  paye 
du  prix ;  tiemo  plus  jurU  in  alium  transfers  potest  quam  ipse  habet.  Ce  point 
qui  a  fait  cCabord  quelqtte  difficulte,  n'en  fait  plus  aujourd'hui  que  maints 
arrets  ont  confirm^  cefte  doctrine.  C^est  k  Tacheteur  d^un  immeuble  qui  le 
re^oit  d'un  autre  acheteur,  a  se  faire  representer  les  quittances  de  celui-ci ;  et  Ton 
voit  tout  de  suite  que  le  defaut  de  representation  de  ccs  quittances  peut  donner 
une  juste  crainte  a  Tacheteur  d'etre  trouble  dans  sa  possession,  et  par  conse- 
quent le  droit  d'invoquer  la  disposition  principale  de  I'Art.  1658,  que  nous 
venons  d'expliquer.  Le  vendeur  peut  done  agir  contre  le  tiers,  et  il  le  peut 
mSme  directement  sans  avoir  besoin  de  faire  prononcer  prealablemcnt  la  re- 
solution du  contrat  avec  Vacheteur ;  mais  il  faut  mettre  ce  dernier  en  cause, 
pour  etablir  que  le  prix  n^a  pas  et^  paye  et  que  le  vendeur  n'a  pas  ete  satisfait 
de  quelque  autre  mani^re.^'  • 

Are  the  reasotis  adduced  by  the  writers -of  the  French  law,  such  as  ought 
to  control  the  decisions  of  our  courts  ?  If  h  were  not  for  the  provisions  of  our 
law,  in  regard  to  the  registry  of  mortgages  and  ccmveyances,  and  the  classiiS- 
cation  of  the  dissolving  condition  with  privileges,  there  would  be  no  great 
difficulty  in  following  the  French  decisions,  and  in  answering  the  question  in 
the  affirmative.  We  may  assume,  that  the  policy  of  our  law,  is,  as  far  as  pos- 
sible, to  assure  the  vendee,  mortgagee,  of  privilege  creditor,  who  holds  by  re- 
corded title,  in  possession  of  the  right,  thus  made  known  to  all  the  world.  There 
is  the  more  necessity  for  this,  because  a  very  large  portion  of  the  property  of 
the  citizens  of  the  State  consists  in  slaves,  which  are  regarded  as  immovables, 
although  they  are  subject  to  frequent  changes  of  place,  and  ownership ;  and 
much  of  this  kifid  of  property  has  been  brought  here  from  other  States  of 
this  Union,  and  much  held  under  acts  under  private  signature,  and  there  is  not 
that  facility  of  ascertaining  the  former  proprietors,  nor  whether  some  former 
proprietor  may,  as  iti  the  case  of  landed  estate,  not  remain  unpaid.  In 
France,  where  land  alohe  is  held  by  many  writers  to  be  subject  to  a  dissolution 
of  the  contract  of  sale  for  the  non-payment  of  the  price,  in  the  hands  of  the 
third  possessor,  and  where  the  population  is  much  more  permanent,  and 
changes  of  proprietors  much  less  frequent  than  our  own,  there  is,  correspond- 
ingly, much  less  inconvenience  resulting  from  the  rule,  than  there  would  be 
with  us,  and  yet  even  the  legislative  department  of  that  country  has  been 
compelled  to  interpose  aiid  correct  what  their  courts  have  virtually  held  to 
be  a  casus  amisskis^  and  to  supply  by  new  enactments  the  evils  resulting  from 
the  interpretations  of  their  courts. 

The  Art  of  the  Code,  upon  which  this  action  is  based,  applying  equally  to 
immovables,  movables  and  slaves,  is  in  these  words :    ^^  If  the  buyer  does  not 
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^oBXBow  pay  the  price,  the  seller  may  sue  for  the  dissolution  of  the  sale."  C.  G.  25311. 
Bloodwobtb.  See,  also,  2040,  2041,  and  2042.  If  it  is  not  controlled  by  other  legislation 
the  action  must  be  held  to  be  well  founded.  The  following  Articles  of  the 
Civil  Code,  may  be  considered  ns  having  some  bearing  upon  the  construction 
to  be  given  to  the  foregoing  Art  (viz),  Art  2242.  ''Sales,  or  exchanges  of 
real  property  and  slaves,  by  instruments  under  private  signature,  are  valid 
against  hone  Jide  purchasers  and  creditors,  only  from  the  day  on  which  they 
are  registered  in  the  office  of  a  notary,  or  from  the  time  of  the  actual  delivery 
of  the  things  sold."  Art  2417.  '*The  sale  of  any  immovable  or  slaves  made 
under  private  siji;nature,,  shall  have  effect  against  the  creditors  of  the  parties, 
and  against  third  persons  in  general,  only  from  the  day  such  sale  was  regis- 
tered in  the  office  of  a  notary,  and  the  actual  delivery  of  the  things  sold  took 
place.  But  this  defect  of  registering  shall  not  be  pleaded  between  the  parties 
who  shall  have  contracted  in  such  act,  their  heirs  or  assigns  who  are  as  effec- 
tually bound  by  a  sale  under  private  signature,  as  if  it  were  by  public  act" 

Art  3216  declares,  that  the  vendor  of  a  slave,  has  the  privilege  upon  the 
slave,  for  the  payment  of  tFie  price.  Art.  32;i8,  is  in  these  words:  *'The 
vendor  of  an  immovable  or  slave,  only  preserves  his  privilege  on  the  object, 
when  he  has  caused  to  be  duly  recordt'd  in  the  office  for  recording  mortgages 
his  act  of  sale,  in  the  manner  directed  hereafter,  whatever  ma}-  be  the  amount 
due  him  on  the  sale."  Art  :).*U4,  "  Conventional  mortgage  is  acquired  only 
by  consent  of  the  parties  ;  and  judicial  and  legal  mortgages,  only  by  the  effect 
a  judgment,  or  by  operation  of  law.  But  these  mortgages  are  only  alJoired  to 
prejudice  third  persons  when  they  have  been  publicly  inscribed  on  records 
kept  for  that  purpose,  in  the  manner  hereafter  directed."  Art  3315.  "By 
the  words,  third  persons^  used  in  the  foregomg  Art,  are  to  be  understood,  all 
.persons  who  are  not  parties  to  the  act,  or  to  the  judgment,  on  which  the  mort- 
gage is  founded,  and  icho  have  dealt  vith  the  debtor  either  in  ignorance  or  Be- 
fore the  existence  of  this  right." 

The  Act  of  2nth  March,  1813,  provides  that  all  sales  &c.,  which  shaUnotbe 
recorded,  agreably  to  the  provisions  of  that  Act,  shall  be  uttarly  null  and  void 
to  all  intents  and  purposes,  except  between  the  parties  to  the  same.  The  Act 
of  25th  of  March,  1810,  provides  that  no  notarial  act,  concerning  immovable 
property,  shall  hare  any  effect  against  third  parties^  until  the  same  shall  have 
been  recorded  in  the  office  of  the  Judge  of  the  parish,  in  which  sueh  immov. 
able  property  is  situated.  2  Moreau's  Dig,  p.  286.  7  N.  S-  661.  These  stat- 
utes were  reenacted  in  1855.  See  Acts  1855,  p.  335,  and  Revised  Statutes,  453. 

I  think  the  object  of  the  Civil  Code,  and  the  statutes  of  1610  and  181S,  was 
to  secure  the  vendee,  as  well  as  all  other  innocent  persons^  against  the  latest 
claims  of  all  prior  vendors  and  mortgagees,  upon  property  in  tht  possession  of 
any  one  holding  as  owner.  It  is  objected,  that  no  one  can  convey  a  greater 
right  to  a  purchaser  than  he  himself  has.  The  maxim  cited,  is  veiy  far  from 
being  of  universal  appreciation.  We  know  in  the  matter  of  sale,  that  the  bona 
fide  purchaser,  by  an  apparent  title,  a  non  domino,  becomes  so  fer  owner,  a» 
to  make  the  fruits  of  the  immovable  his  own,  and  under  a  short  prescriptioDy 
to  become  the  absolute  owner,  which  are  certainly  greater  than  his  vendor  pos- 
sesse  1,  and  the  same  is  conceded  as  to  the  recorded  mortgage  over  the  vendor » 
unrecorded  privilege  and  mortgage.  It  is  not  true,  vnder  our  Code^  that  the 
vendee,  who  has  not  paid  the  price,  is  not  the  owner  of  thing,  and  that,  there- 
fore^ he  cannot  convey  the  jtroperty  in  the  thing  to  another ;  for,  it  is  expressly 
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declared,  that  the  sale  is  considered  to  be  perfect  between  the  parties,  and  the 
property  is  of  right  acquired  to  the  seller  as  soon  as  there  exists  an  agree- 
ment for  the  object,  and  for  the  price  thereof,  although  the  object  has  not  yet 
been  delivered,  nor  the  payment  made,  (C.  C.  2431,)  and  after  such  contract 
the  thing  sold  is  at  the  risk  of  the  buyer.  C.  C.  2442.  Resperit  domino.  The 
vendor  then  conveys  to  the  second  vendee  that  which  he  has  acquired,  the 
property  of  the  thing  which  is  not  diverted  merely  because  the  price  is  not 
paid.  If  this  be  so,  the  vendor  then  has  only  a  right  to  look  to  the  thing  as  a 
security  for  the  payment  of  the  price.  He  is  under  our  Code  in  no  sense  the 
owner  of  the  the  thing  which  he  has  soki.  Now,  although  in  strict  law,  we 
may  distinguish  between  the  dissolving  condition  implied  for  the  non-payment 
of  the  price,  by  our  law,  and  the  vendor's  right  of  preference  upon  the  pro- 
ceeds of  the  thing  sold,  yet  we  think  that  it  was  not  the  intention  of  the  law- 
giver, in  the  provisions  of  the  Code,  in  reference  to  privileges,  to  draw  this 
distinction,  and  that  he  included  both  terms  under  the  general  head  of  privi- 
lege in  prescribing  the  manner  in  which  the  vendor  could  secure  his  rights. 

For  the  Articles  of  the  Code  prescribing  the  manner  in  which  the  seller  may 
obtain  a  dissolution  of  the  sale,  give  a  right  to  demand  the  rescission  of  the 
sale  of  movables,  as  well  as  immovables.  C.  C.  2542.  And  under  the  title  of 
privileges,  under  the  head  **of  the  privilege  of  the  vendor  of  movable  eflfects" 
after  providing  in  what  manner  the  vendor  may  claim  a  preference  on  the  price 
it  declares,  in  Art.  3196,  that  if  the  sale  was  not  made  on  a  credit,  the  seller 
may  even  claim  back  the  things  in  kind,  which  are  thus  sold,  as  long  as  they 
are  in  the  possession  of  the  purchaser,  and  prevent  the  re-sale  of  them,  pro- 
vided the  claim  for  restitution  be  made  within  eight  days  of  the  delivery,  at 
farthest,  and  that  the  identity  of  the  objects  be  established. 

In  the  next  two  Arts,  the  Code  treats  of  the  same  right  in  reference  to  goods 
in  bales  and  packages,  and  household  furniture,  ka.  Now  it  can  hardly  be 
supposed,  that  the  compilers  of  the  Code  would  have  devoted  three  out  of  five 
Arts.,  under  the  head  of  vendor's  privilege  on  movables,  to  the  right  of  ven- 
dor to  reclaim  the  goods  sold  for  the  non-payment  of  the  price,  unless  they 
had  considered  that  right  a  privilege  also,  and  the  maxim  qui  dicit  de  uno 
negat  de  alterio  is  without  application  to  the  question  before  us.  If  it  were  a 
privilege  in  the  matter  of  movables,  it  could  not  be  the  less  so  in  the  matters 
of  immovables  and  slaves.  Hence,  when  the  lawgiver  declared  that  the  vendor 
of  an  immovable,  and  slave,  preserved  his  privilege  only  by  recording  Iiis  act 
of  saUy  (C.  C.  3238,)  and  that  no  notarial  act,  concerning  immovable  property, 
shall  have  any  efiFect  against  third  parties^  until  the  same  shall  have  been  re- 
corded, (Act  1810,)  and  when  he  further  declared,  that  mortgages  are  allowed 
to  prejudice  third  persons,  only^  when  they  are  recorded,  (G.  C.  3315,)  in  other 
words,  that  mortgages  shall  have  effect  against  third  parties,  when  they  are 
recorded,  it  is  no  forced  interpretation  to  hold  that  the  subsequent  bona  fide 
vendee  or  mortgagee,  who  has  recorded  his  title,  will  be  protected  against  a 
former  vendor  or  mortgagee,  as  to  the  unrecorded  title,  as  well  as  to  incum- 
brances, which  have  not  been  made  public  upon  the  mortgage  records.  For  the 
party  who  has  dealt  with  the  debtor,  in  ignorance  of  the  rights  of  another,  is 
to  be  protected.  C.  C.  8315.  This  view  is  strengthened  by  the  following 
considerations : 

We  may  assume  that  this  was  the  contemporaneous  construction  of  the  legisla- 
tion up6n  the  subject,  for  we  cannot  but  suppose,  that  innumerable  actions  of 
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JoBsaas  this  kind  would  have  been  instituted,  if  it  had  been  supposed  they  could  be 
Bix)oj>iroBTB.  sustained,  for  the  books  arc  full  of  cases  where  the  parties  have  failed  (for 
want  of  inscription,)  in  their  actions,  to  recover  a  privilege  for  the  price  upon 
the  thing  sold,  and  this  is  the  first  case  brought  before  this  tribunal,  in  whieh 
an  attempt  has  been  made  to  defeat  a  recorded  mortgage,  or  the  title  of  a  bona 
fide  purchaser,  without  notice,  by  an  act  of  sale  not  recorded,  although  it  has 
been  for  a  long  time  settled,  that  a  suit  to  recover  the  price,  did  not  prevent  % 
party  from  turning  to  the  action  of  rescission.     16  L.  R.  79. 

We  cannot  suppose,  that  the  Legislature  would  have  guarded  with  so  much 
care  the  inscription  of  mortgages  and  privileges,  unless  they  were  to  be  of 
some  avail  when  so  recorded  For  example,  the  recorder  of  mortgages  must 
give  security,  8357,  3358  and  by  Art.  3328,  it  Is  made  the  duty  of  "  every 
notary,  who  shall  pass  an  act  of  sale,  mortgage,  or  donation  of  an  immovable, 
or  slave,  to  obtain  from  the  office  of  mortgages,  of  the  place  where  the  iromo^ 
vable  is  situated,  or,  where  the  seller,  debtor  or  donor  has  his  domicil,  if  it  be 
a  slave,  a  certificate  declaring  the  privileges  or  mortgages,  which  may  be  in- 
scribed on  the  object  of  the  contract,  and  to  mention  them  in  this  act,  under 
the  penalty  of  damages  towards  the  party  who  may  suffer  by  his  neglect  io 
that  respect"  If  any  former  vendor  who  holds  with  unrecorded  act  of  sale,  has  a 
right  to  rescind  the  s»le,  the  production  of  the  certificate  of  mortgages  so  care- 
fully enforced,  is  of  no  avail  to  the  purchaser,  and  the  Art.  itself,  and  all  the 
abstruse  learning  and  provisions  of  law,  on  the  subject  of  the  inscriptions  and 
erasures  of  mortgages,  are  absurd  and  useless. 

It  may  be  argued,  a  contrario,  from  Arts.  3360,  3362,  8366,  that  the  third 
possessor  \&  only  bound  to  surrender  the  property  when  the  mortgage  has 
been  recorded.  And  the  Act  of  1839,  p.  194,  section  2,  in  providing  that  cer- 
tain notarial  a£ts,  if  recorded  within  twenty  days,  should  not  be  affected  by 
subsequent  acts,  although  recorded  first,  clearly  shows  that  the  Legislature  at 
that  tiqae  thought  that  a  purchaser  or  mortgagee,  acquired  rights  against  all 
third  persons  by  recording  their  acts. 

If  Arts.  8238,  3314  and  the  Acts  of  1810  and  1813,  do  not  protect  the  lona 
fide  veadee  or  mortgagee,  against  the  unrecorded  claims  of  any  former  vendor, 
then  the  Art.  3194  and  3196  in  regard  to  movables,  cannot  protect  the  vendee 
of  a  movable  against  the  claim  of  any  former  vendor  who  may  have  sold  on 
credit,  for  thjsse  Arts,  do  not  so  much  expressly  limit  Art.  2539,  as  do  the  Arts, 
and  Acts  cited  in  regard  to  the  immovables.  A  doctrine  which  would  fill  our 
business  community  with  alarm. 

The  prescription  in  the  action  of  revendi cation  of  slaves,  as  against  a  posses- 
sor by  just  title,  and  ip  good  faith,  is  fi^fQ  years.  The  introduction  of  the 
principle  contended  for  would  leave  the  property  subject  to  a  rescission  and 
revendication  for  five,  and  perhaps  ten  years  after  the  maturity  of  or  an  un- 
successful attempt  to  recover  thp  price,  a  result  wholly  incompatible  with  that 
assurance  of  title  intended  by  the  provisions  of  the  Code  in  regard  to  pre- 
scription.    C.  C.  2218,  3507,  350«. 

The  policy  of  our  law  has  always  been  to  place  property  directly  in  com- 
merce, and  protect  the  possessor  in  good  faith  in  his  title  and  property.  Hence 
the  provisions  relative  to  substitution,  ytV/<?^  commissa^  prescription,  partition,  *c. 
The  construction  contended  for  is  in  direct  conflict  with  this  policy,  as  wtU 
as  the  design  of  the  law-giver  to  protect  creditors  And  others  dealing  with  one 
Apparently  owner. 
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The  sanctioning  of  the  principles  contended  for  would  render  insecure  the  Johotob 
most  important  interests,  and  would,  as  already  observed,  fill  with  alarm  the  bloodwobth. 
holders  of  mortgage  securities  and  the  owners  of  real  estate,  slaves  and  mova- 
bles. Without  the  immediate  interposition  of  the  Legislature,  no  one  would 
feel  secure.  The  recorded  title,  the  probate  sale,  the  certificate  of  mortgages, 
would  be  as  so  much  waste  paper,  and  another  element  of  suspicion  would  be 
jidded  to  our  already  clouded  titles.  The  holder  of  personal  property  would 
^ot  be  in  any  manner  more  secure,  for  any  person  who  had  possessed  the  pro- 
perty within  five  years  previously,  could,  under  the  formidable  maxim,  nemo 
plus  juris  in  alium  transfere  potest  quavi  ipse  Tuibet,  demand  the  thing  itself 
and  leave  him  unprotected  by  his  prescriptions,  delivery  and  payment  of  price 
to  his  immediate  vendor. 

It  would  be  inconvenient,  and  often  impossible,  to  obtain  in  our  country 
the  quittances  for  the  price  of  movables  and  slaves  for  five  or  ten  years  pre- 
vious to  any  sale  which  might  be  made  and  even  in  regard  to  immovables 
with  our  improvident  and  migratory  population,  it  could  not  be  expected. 

If  it  is  the  folly  of  the  subsequent  vendee  or  mortgagee,  to  take  a  title  or 
mortgage  without  causing  the  quittances  of  all  former  owners  for  five,  ten  or 
fifteen  years  to  be  produced,  and  if  no  one  may  convey  a  greater  right  than  he 
has,  then  the  whole  registry  law  is  founded  on  a  mistake  and  fallacy,  for  it 
would  be  equally  the  folly  of  any  subseqent  purchaser  or  mortgage  creditor, 
that  he  did  not  assure  himself  that  the  property  had  not  been  previously  sold, 
JOT  mortgaged  before  he  purchased,  for  no  one  can  convey  to  another  a  greater 
right  than  he  has,  and  the  possessor  had  no  power  to  sell  or  mortgage  a  second 
time. 

In  reply  to  the  argument  that  the  French  jurists  are  unamimous  now  in  the 
<x>nstruction  which  they  placed  upon  the  Code,  I  may  be  permitted  to  observe 
that  we  have  the  two  statutes  of  1810  and  1813,  besides  many  provisions  of 
our  Code  different  from  the  Napoleon  Code.  Moreover,  the  present  construc- 
tion arrived  at  under  that  Code,  was  not  adopted,  as  Duranton  informs  us,  with- 
out a  struggle  there.  The  great  danger  is  that  if  we  undertake  to  follow  the 
interpretations  of  the  French  commentators,  as  sure  guides,  because  the  Na- 
poleon Code  originated  with  them,  we  shall  overlook  the  distinctive  features 
of  our  own  legislation  so  different  in  its  tendencies,  and  find  ourselves  involved  in 
inconsistencies  and  often  standing  directly  in  the  way  of  the  interests  and  ad- 
•Tancement  of  our  own  people,  whose  habits  are  in  so  many  respects  the  oppo- 
site of  those  of  the  French  nation. 

As  already  observed,  it  is  not  pretended  that  there  were  in  force  in  France, 
Acts  corresponding  with  our  Acts  of  1810  and  1813,  and  the  Arts,  of  our  Code 
are  in  my  opinion  essentially  different  from  those  of  the  Napoleon  Code.  In 
the  Napoleon  Code,  I  find  no  Arts,  corresponding  with  3814  and  3315,  con- 
ferring upon  the  mortgagee  with  a  recorded  title  the  right  of  affecting  the  pro- 
perty as  against  third  persons  who  hare  not  had  their  securities  recorded. 
Neither  are  Arts.  3196,  3197,  3198,  classing  the  dissolving  condition  as  to 
movables  with  privileges,  in  the  Napoleon  Code. 

Although  the  Code  has  no  where  said  in  express  terms  "  that  registry  is  essen- 
tial to  the  preservation  of  the  dissolving  condition  "  the  law  has  classed  this 
with  privileges,  and  declared  that  they  cannot  exist  without  registry,  and 
moreoyer  declared,  that  it  is  essential  to  the  validity  of  a  notarial  act  to  affect 
slaves  as  against  third  persons  that  it  should  be  recorded,  (Act  1810,)  that 
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sales  under  private  signature  affect  third  persons  only  from  the  day  of 
their  registry,  (2242,  2417,)  and  it  has  impliedly  declared  that  mortgages  may 
aflfect  third  persons  when  they  are  recorded.     C.  C.  3319. 

Again,  it  is  said  that  if  the  Act  of  1813  makes  the  sale  absolutely  void,  then 
the  vendee  and  mortgagee  take  nothing.  This  is  fully  answered  both  by  Art 
2417  of  the  Code,  and  the  same  Act,  by  which  it  appears  that  the  defect  of 
registry  shall  only  be  pleaded  between  the  parties  to  the  Act  Hence,  when 
this  argument  is  resorted  to,  the  reply  is,  "you  put  the  vendee  in  possession 
as  ow^ner ;  we  trusted  him  on  the  faith  of  your  act,  and  we  have  recorded  our 
mortgage,  which  if  it  prejudices  you  is  your  own  fault  You  put  it  in  the  pow 
er  of  the  vendee  to  deceive  us  and  the  rest  of  the  community.  If  you  say  now 
you  did  not  sell,  your  assertion  is  repelled  by  the  act  which  you  have  executed 
but  which  you  have  either  dishonestly  or  negligently  withheld  from  record  and 
publicity." 

In  conclusion,  I  may  observe  that  I  consider  the  construction  which  I  have 

placed  upon  the  Articles  of  the  Civil  Code  and  Acts  of  1810  and  1813, 
within  the  letter  of  their  provisions.  But  were  it  not  within  the  exact  and 
precise  letter  of  any  given  phrase,  but  within  the  general  scope  of  the  whole, 
it  would  not  be  the  less  our  duty  to  obey  the  known  will  of  the  lawgiver. 
For  if  the  mind  from  an  examination  of  the  whole  legislation  on  a  given 
subject  has  comprehended  its  spirit  and  thus  ascertained  the  legislative  will, 
it  has  learned  the  law  on  that  subject,  and  any  wandering  after  words  and 
phrases  in  order  to  find  some  other  interpretation,  or  a  refusal  to  obey  because 
the  letter  of  the  law  cannot  be  marshalled  to  embrace  a  particular  word  which 
is  still  within  its  general  scope,  is  itself  a  violation  of  law.  In  the  case  of 
Holmes  v.  Wiltz^  it  was  held  that  an  interpretation  of  a  statute  which  must 
lead  to  consequences  both  mischievous  and  absurd  is  inadmissible  if  the  stat- 
ute be  susceptible  of  another  interpretation  whereby  such  consequences  may 
be  avoided ;  that  the  legislative  intention  must  be  honestly  sought  after  and 
faithfully  executed,  if  not  in  conflict  with  a  paramount  law,  and  that  in  cases 
like  that,  the  court  was  authorized  to  search  for  the  meaning  not  merely  in  the 
words  of  the  statute  itself,  but  in  the  subject-matter,  in  the  history  of  the  legis- 
lation thereupon,  the  purpose  of  the  new  law,  the  reason  of  its  enactment  and 
the  evil  it  sought  to  remedy. 

As  B,  Toledano  &  Taylor  dealt  with  P.  Bhodworth  in  ignorance  of  the 
plaintiffs  rights  (3315,  C.  C.)  and  as  they  have  recorded  their  act  and  mortgage 
I  think  they  are  protected  by  Art  3314  of  the  Civil  Code. 


State  v.  J.  Popclus,  f.  m.  c. 

In  ofl  criminal  eases  the  separation  of  the  Jury,  thoagh  by  leare  of  the  court  and  with  the  consent  of 
the  accused  and  his  counsel,  will  vitiate  the  verdict  if  such  separation  take  place  after  the  evi- 
dence has  been  closed  and  the  charge  given. 

APPEAL  from  the  District  Court  of  Rapides,   0,  K  Ogden,  J. 
C,  K  Hines,  District  Attorney,  for  the  State.      J.    C,  Manning,  ioT  de- 
fendant and  appellant 

Cole,  J.     The  defendant  was  indicted  for  wounding,  with  a  dangerous  wea- 
pon, with  intent  to  kill. 
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He  was  convicted  and  sentenced  to  the  penitentiary  for  twelve  months.  Stati 

He  relies  for  a  reversal  of  the  judgment  on  the  ground,  "That  the  jury        Popclus. 
separated  after  they  had  received  the  charge  of  the  court,  and  before  they  had 
agreed  upon  and  rendered  their  verdict"  It  appears  from  the  record,  that  they 
were  permitted  to  separate  from  the  adjournment  of  the  court,  on  May  11, 
until  the  next  rooming,  when  they  rendered  their  virdici 
We  consider  this  objection  fatal. 

In  the  case  of  the  State  v.  Homtiby,  8  Rob.  554,  and  in  that  of  the  State  v. 
Desmond  and  E,  &  0.  Connor,  5  A.  p.  399,  it  has  been  decided  that  in  capital 
cases,  a  separation  of  the  jury,  with  or  without  the  consent  of  the  prisoner, 
after  the  jurors  have  been  sworn,  is  fatal  to  the  regularity  of  the  proceedings 
of  the  lower  court,  and  entitles  the  accused  to  relief.  AVe  think  that  in  cases 
not  capital,  the  lower  court  has  the  right  in  its  discretion  to  permit  a  separation 
of  the  jury,  after  they  are  empannelled,  and  hefore  they  receive  the  charge  of 
the  court. 

We  are  of  the  opinion,  that  in  all  criminal  cases,  capital  and  otherwise,  no 
separation  of  the  jury,  after  they  hate  received  the  charge  of  the  courts  can  be 
allowed,  and  that  such  separation  will  vitiate  the  verdict. 
In  the  case  of  the  State  v.  Hornshyy  the  court  say : 

**In  cases  not  capital,  courts  may,  in  their  discretion,  permit  the  jury  to  dis- 
perse until  after  they  have  received  the  charge  of  the  court ;  but  they  shonld  not 
be  permitted  to  separate  after  the  charge  has  been  given.  In  these  cases,  mis- 
conduct on  the  parrt  of  the  jury,  will  set  aside  their  verdict;  in  capital  cases, 
upon  a  separation,  misconduct  and  abuse  will  always  be  presumed.*' 

In  **  The  State  v.  Crosby  et  al^^  4  A.  436,  the  court  say :  "  It  is  only  in 
capital  cases  that  jurors  are  not  permitted  to  separate  aft^r  being  sworn.  In 
cases  not  capital,  it  is  discretionary  with  the  Judge  to  permit  them  to  disperse, 
until  he  has  delivered  to  them  his  charge." 

The  uniform  practice  in  the  United  States,  appears  to  be  not  to  permit  the 
jury  to  separate  in  a  criminal  suit,  after  the  ease  is  given  them  in  charge  by  the 
e<mrt,  without  consent  of  counsel. 

This  practice  would  not  have  been  so  generally  adopted  unless  it  had  been 
deemed  necessary  for  a  just  protection  of  the  rights  of  the  State  and  of  the 
accused. 

Before  the  testimony  Ls  concluded  and  the  charge  given  to  the  jury,  it  may 
not  be  so  necessary,  in  a  case  not  capital,  to  prevent  the  jury  from  separating ; 
for  it  is  not  yet  known  whether  the  verdict  will  probably  be  for  or  against  the 
prisoner,  and  it  is  not  so  likely  that  improper  influence  will  be  exercised  upon 
the  minds  of  the  jurors. 

It  is  entirely  different  when  the  testimony  is  closed,  and  the  charge  of  the 
court  is  given,  for  then  the  probable  guilt  or  innocence  of  the  prisoner  appears, 
and  the  nature  of  the  verdict  can  be  predicted  almost  with  certainty. 

We  do  not  think  that  the  consent  of  the  prisoner,  or  of  his  counsel,  ought 
to  sufBce  to  permit  the  separation. 

In  capital  cases  it  has  been  decided  by  this  court,  that  the  consent  of  the 
prisoner  or  his  counsel  cannot  authorize  it,  so  as  to  render  the  verdict  valid ; 
the  reason  given  is  that  the  prisoner  may  be  really  unwilling  to  permit  the  jury 
to  separate,  but  may  consent ;  fearing  that  his  refusal  may  prejudice  the  jury 
against  him. 

The  same  reason  exists  with  as  much  force  in  cases  not  capital,  and  therefor* 
the  same  rule  ought  to  obtain. 
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Stati  This  court  has  also  expressed  its  opinion,  that  even  in  cases  not  capital,  the 

PopcLcs.      jury  ought  not  to  be  permitted  to  separate  after  the  charge  is  gircn  to  them. 

AVe  arc  of  opinion  that  a  separation  of  the  jury  in  all  criminal  cases  after 
the  evidence  is  closed,  and  the  charge  has  been  given  to  the  jury,  and  before  a 
verdict  has  been  rendered,  vitiates  the  verdict 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury 
and  the  judgment  of  the  lower  court,  in  this  case,  be  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  a  new  trial  be  granted  ap- 
pellant, and  that  this  cause  be  remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law. 


State  v.  Morgan, 

The  Clerk  of  the  District  Court  tendered  hts  reel^ation  to  the  Judge  of  the  District,  who,  thereupoD, 
appointed  a  cltrV /or  i/ie  remainder  9f1K&  uueirjAred  term  of  (he  clerk  uAo  had  resigned :  BM 
that  the  re:<5gnation  was  properly  tendered  to  the  Judge,  who  b  empowered,  by  ArL  79  of  the 
Constitution,  to  fill  any  vacancy  that  may  occur  subsequent  to  an  elecUon,  and  the  person  so 
appointed  holds  his  ofBce  until  the  next  general  election. 

It  is  not  requisite  that  the  person  so  appointed  by  the  Judge  shoud  be  commissioned  by  the  Govemof« 

APPEAL  from  the  District  Court  of  Rapides,  0.  K  Ogd^n,  J. 
Ilyman  &  Cazahat^  for  appellant 

Cole,  J.  The  defendant  was  indicted  at  the  November  term,  1856,  of  the 
District  Court,  for  buying  and  receiving  from  a  slave,  one  bag  of  corn,  on  llth 
November,  1 856,  without  the  owner's  consent 

He  was  found  guilty  and  sentenced,  and  has  appealed. 

There  is  a  bill  of  exceptions,  in  reference  to  the  organisation  of  the  court, 
and  qualification  of  the  person  then  acting  as  clerk.  It  is  as  follows :  ''Be  it 
remembered,  that  before  the  trial  of  the  case,  the  defendant  objected  to  proceed 
to  trial  on  the  ground  that  the  court  was  not  legally  organised.  That  the 
Clerk  of  the  Court  is  C,  E,  Jouetty  E»q.^  who  has  not  been  in  attendance,  nor 
his  deputy,  as  such,  during  the  time  of  the  presumed  session  of  the  court" 

"And  defendant  objected  to  M,  R,  Ariail^  Esq.,  swearing  the  jurors  who 
tried  this  case,  and  the  witnesses,  on  the  ground  that  M.  H.  Ariail,  who  was 
then  acting  as  clerk,  was  not  the  Clerk  of  the  Court ;  Jouett,  the  clerk,  never 
having  legally  resigned  his  oflSce ;  and  the  court  having  no  power  to  appoint  a 
clerk  until  a  vacancy  occurred  in  the  office  of  clerk.  That  M^  R.  Ariail  couW 
not  have  acted  as  clerk,,  (even  if  he  had  been  legally  appointed  by  the  court,) 
because  he  was  not  commissioned  by  the  Governor.'* 

"But  the  court  overruled  the  defendant's  objections,  and  permitted  the  said 
M.  R.  Ariail  to  act  as  clerk,  and  to  swear  the  jury  and  witnesses  in  this  case 
for  the  following  reasons,  to  wit : 

"That  on  the  3d  of  May,  1837,  the  aforesaid  (7.  R  Jouett,  at  that  time  the 
Clerk  of  the  Court,  addressed  to  the  presiding  Judge  a  letter  tendering  his  re- 
signation as  clerk,  to  take  effect  from  that  day,  which  letter  was  handed  to  said 
Judge  on  the  4th  of  May,  the  day  fixed  by  kw  for  the  session  of  tho  court,  and 
on  the  same  day  the  Judge,  acting  under  the  power  and  authority  vested  in 
him  by  the  79th  Art  of  the  Constitution  of  the  State,  proceeded  to  fill  the  of- 
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fice  by  appointing  J/.  E.  Ariail^  Esq.  Clerk  of  said  Court,  for  the  remainder  8**" 
of  the  unexpired  term  of  the  said  G.  Ei  Jouett^  resigned,  as  aforesaid,  and  the  Morqas. 
said  M,  JR,  Ariail  having  accepted  th^  appointment,  the  oath  of  office  was  ad- 
ministered to  him  by  said  Judge,  after  which  he  entered  upon  the  discharge  of 
the  duties  of  said  office.  And  the  said  Judge  hereto  annexes  copies  of:  1st 
The  letter  of  C.  E.  Joilett,  resigning  his  office.  2d.  Appointment  of  M.  R 
Ariail^  as  clerk.  3d.  Letter  of  same,  accepting  the  appointment  4th.  Oath 
of  office  of  M.  i?.  Ariail^  and  bond,  with  approval  of  the  Judge^  the  said 
copies  to  be  taken  as  a  part  hereof  The  said  Judge  further  states  and  certi- 
fies to  the  Supreme  Court,  that  the  said  M,  R.  Ariail  was,  at  the  time  of  said 
C,  E.  JoiietVs  aforesaid  resignation,  the  Deputy  Clerk  of  the  Court,  regularly 
appointed  and  qualified  as  such.'^ 

"  To  which  opinion,  ruling  and  action  of  the  court,  the  defendant  excepts 
and  files  this  his  bill  of  exceptions,  to  be  signed  according  to  law,  which  is  done 
in  open  court,  this  16th  of  May,  A.  D.,  1857. 

(Signed)  0.  N.  Ogden,  Judge/' 

We  are  of  opinion,  that  a  Ckjrk  of  the  District  Court  can  tender  his  resig- 
nation to  the  Judge  of  the  District  in  one  of  the  parishes  of  which  such  ciork 
exercises  the  duties  of  his  office. 

We  are  aware  of  no  law  which  obliges  him  to  send  his  resignation  to  the 
Governor. 

It  appears  proper,  that  the  resignation  should  be  sent  to  the  District  Judge, 

inasmuch  as  Art  79  of  the  Constitution  of  the  State  empowers  the  Judge  of 

the  court  to  fill  any  vacancy  in  the  office  of  clerk  of  his  court,  that  may  occur 

•  subsequent  to  an  election,  and  the  person  so  appointed  holds  his  office  until  the 

next  general  election. 

There  was  then  a  vacancy  the  moment  Joiiett  tendered  his  resignation  to  the 
District  Judge. 

We  are  acquainted  with  no  law,  which  requires  one  appointed  by  the  Judge, 
to  fill  the  vacancy  of  a  clerk  who  has  resigned,  to  be  commissioned  by  the 
Governor. 

Perhaps,  as  a  measure  of  precaution,  evidence  of  the  appointment  should  be 
transmitted  to  the  Department  of  State. 

The  defendant  also  excepted  to  the  refusal  of  the  Judge  to  charge  the  jury, 
that  the  Act  of  18th  March,  1852,  was  repealed  by  the  Act  of  19th  March, 
1857. 

The  Act  of  18th  March,  1852,  No.  826,  and  the  Act  of  March  19,  1857,  No. 
187,  are  on  the  same  subject  matter;  and  sec.  5  of  the  Act  of  March  19,  1867, 
declares  "  That  all  laws  contrary  to  the  provisions  of  the  Act,  or  on  the  same 
subject-matter,  be  and  the  same  are  hereby  repealed." 

The  alleged  ofience  of  defendant  was  comniitted  against  a  law  which  has 
been  repealecl,  and  this  court  is  obliged  to  reverse  the  judgment. 

We  have  recently,  at  Monroe,  examined  the  question  at  large  in  the  case  of 
'•  The  State  v.  the  slave,  King^^^  in  which  we  have  given  our  reasons  for  a 
similar  decision. 

Vide  also,  the  case  of  "The  State  of  Louisiana  v.  Cecilia  Clay^  f.  w.  c.,'* 
decided  in  June  last  at  New  Orleans. 

It  ifly  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury 
and  the  judgment  of  the  court  thereon  in  this  case,  be  avoided  and  reversed. 
It  is  further  ordered,  adjudged  and  decreed,  that  the  prisoner  and  appellant, 
Frtmcis  D,  R.  Morgan^  be  discharged  from  custody. 
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John  Osborn  v.  A.  S.  Moore. 
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12      •yjJ         Where  it  appears  that  the  plaintiff;  In  obtaining  a  writ  of  arrest,  acted  in  good  faith  and  upon  an  ap- 
_f^^2      3^  parent  cause  of  action,  In  some  degree,  arising  from  defendant's  own  c<Midact  and  declarationi, ' 

he  ought  nut  to  be  condemned  to  pay  damages.  Nor  are  the  Jury  at  lihertj  in  assessing  damages 
to  estimate  the  traTelIng  expenses  and  loss  of  time  of  defendant  in  preparing  his  defense  and  at* 
tending  court.  In  the  eye  of  the  law  the  expenses  of  a  suit  which  a  party  Incurs,  are,  u  a 
general  rule,  considered  as  covered  by  the  taxed  costs. 

A  PPEAL  from  the  District  Court  of  the  Parish  of  Winn.  Trial  by  a  jniy. 
J\  Chaplin,  J.  W.  B.  Lewis  and  TT.  B,  Hyman,  for  plaintiff  and  appelant 
Mercer  Canfield^  for  defendant. 

Merrick,  C.  J.  The  plaintiff's  original  demand  against  the  defendant  fbr 
seventy  dollars  is  not  within  our  jurisdiction. 

On  the  defendant's  reconventional  demand  for  damages  for  the  alleged  iUegal 
arrest  in  this  case  under  the  writ  of  arrest,  we  arc  of  the  opinion  that  \be 
plaintiff  was  acting  in  good  faith  and  upon  an  apparent  cause  of  action,  and 
that  the  defendant's  conduct  and  declarations  were,  in  some  measure,  the  cause 
of  his  arrest  We  come  the  more  readily  to  this  conclusion,  against  the  ve^ 
diet  of  the  jury,  because  the  testimony  consists  in  part  of  depoflitions  whidi 
we  feel  ourselves  equally  competent  with  them  to  consider,  and  because  the 
verdict  for  the  amount  rendered  ($150)  cannot  be  maintained  on  any  principles. 
The  defendant,  upon  being  arrested,  appears  to  have  been  immediately  dis- 
charged by  the  Sheriff  on  giving  up  to  him  property  as  security,  for  his  appear- 
ance, valued  at  $100.  The  jury  were  not  at  liberty  to  estimate  the  traveliog 
expenses  and  loss  of  time  of  the  defendant  in  preparing  his  defence  and  in  at- 
tending on  the  court  The  very  nature  of  judicial  proceedings  presupposes 
that  suitors  will  be  put  to  some  trouble  in  defending  and  prosecuting  suits,  but 
as  a  general  rule,  these  damages  are,  in  the  eye  of  the  law,  supposed  to  be 
covered  by  the  taxed  costs.  It  is  desirable  that  courts  of  justice  should  be 
open  to  all  men,  and  that  suitors  should  not  be  deterred  from  pursuing  their 
rights  through  fear  that  they  should  be  compelled  to  pay  for  the  loss  of  time 
of  their  adversary,  nor  from  using,  in  good  faith,  the  process  of  the  court  and 
the  means  of  redress  prescribed  by  law,  through  apprehensions  that  they  should 
be  mulct  in  vindictive  damages,  if  from  any  unforeseen  cause,  they  should  M 
in  their  actioR. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  upon  the  de- 
fendant's reconventional  demand  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, and  that  the  defendant  pay  the  costs  of  the  appeal  and  his  reconveo- 
jtional  demand  in  the  lower  court 
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Dr.  Forest  Manice  v,  George  Duncan,  f.  m.  c. 

-  JTon  constat  that  the  endorser  of  a  promissory  note  against  whom  a  solidary  Jadgment  has  been 
attained  with  the  maker,  was  a  mere  surety  for  the  latter. 
Suffering  a  sale  to  be  postponed,  after  a  seizure  under  execution,  is  not  per  m  a  prolongation  of  the 
term  of  payment  to  the  Judgment  debtor,  when  the  sale  takes  place  sooner  than  it  could  have  been 
forced  hi  the  usual  course  of  legal  proceedings.  Nor  will  a  mere  waiver  of  forms  and  delays  In  the 
sale  under  exacutlon  discharge  the  co-debtor,  where  oo  resulting  iujury  is  shown.  Where  an  exe- 
cution has  been  returned,  it  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
ordered  to  be  returned  for  sufficient  reasons.  A  mere  failure  to  execute  the  Judgment  will  no 
more  release  the  co-debtor  than  a  forbearance  to  sue  would  have  discharged  the  endorser. 

\ 

APPEAL  from  the  District  Court  of  Natchitoches,  Ogden,  J. 
A.  JL  Fier99n^  for  plaintiff  and  appellant     MamiltoUy  Chaplin  and  Mortey 
for  appellee. 

Spofford,  J.     This  is  an  hypothecary  action,  having  for  its  object  to  sub- 
ject a  town  lot  and  house  in  Natchitoches,  and  a  slave  named  Harriet^  to  the 
payment  of  a  certain  judgment  obtained  in  1839,  by  the  plaintifif,  against 
William  Long^  the  former  owner  of  the  property,  and  duly  inscribed  and  re- 
inscribed  in  the  mortgage  office  of  the  Parish  of  Natchitoches. 

There  is  no  dispute  as  to  the  former  existence  of  the  judicial  mortgage ;  but 
it  is  contended  on  behalf  of  the  third  possessor,  Mary  Ellen  Long,  and  th« 
Judgment  debtor,  William  Long,  (who  intervenes  to  defend  the  title  of  the 
the  former,)  that  the  judgment  as  to  him  is  extinguished,  and  that  the 
judicial  mortgage  has  therefore  ceased  to  affect  the  property.  There  was  a 
verdict  and  judgment  below  sustaining  this  defence,  and  the  plaintiff  has  ap- 
pealed. 

The  original  judgment  referred  to,  was  rendered  in  favor  of  this  plaintiff, 
against  David  O'Neill,  Lewis  G.  De  Eussy,  William  Long  and  John  Thicker, 
in  eolido.  But  the  petition  of  Manice,  alleged  that  the  claim  was  based  upon 
a  promissory  note  made  by  De^id  O'Neill,  and  endorsed  by  the  the  other  de- 
fendant 

The  defence  now  interposed  by  Long,  as  a  party  to  the  hypothecary  action, 
IS  that  he  was  a  mere  surety  in  the  judgment  for  O'Neill,  the  principal  debtor, 
and  that  all  liability  on  his  part,  under  the  judgment  rendered  against  himself 
and  ONeill,  in  eolido^  has  been  extinguished  by  the  indulgence  of  the  plaintiff, 
the  judgment  creditor,  towards  O'Neill,  by  prolongation  of  the  time  of  payment, 
by  the  release  of  a  seizure  by  amicable  arrangement,  and  by  lachee  generally, 
whereby  a  subrogation  in  his  own  favor  to  the  rights  of  the  plaintiff  against 
f^Neill,  has  been  rendered  impossible. 

Upon  this  issue,  the  intervener,  L^g,  assumed  the  burden  of  proof;  and 
it  was  incumbent  upon  him  to  make  out  a  clear  case  of  release. 

In  the  first  place,  he  should  have  shown  that  he  occupied  »nd  still  occupies 
the  position  of  a  surety,  in  order  to  invoke  the  rules  of  the  Civil  Code  under 
that  title.  He  has  not  done  so.  It  is  not  alleged  or  proved  that  he  was  origi* 
nally  an  accommodation  endorser  of  ONeill.  For  aught  that  appears,  he 
might  have  been  as  much  interested  in  contracting  the  debt  toward  Manice,  as 
ONeill  himself.     The  judgment  is  a  solidary  one,  and  if  it  did  not  change  his 
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MivicB        attitude  relatively  to  CXciU,  it  fixed  his  liability  as  an  absolute  debtor  to  J//7- 

DoNCAK.        ?iiV^  jointly  and  severally  with   WXeill.     The  utmost  that  can  be  said  is,  that 

prior  to  the  judgment  he  appeared  as  an  endorser  of  a  note  of  which  Manice 

was  the  maker.     Kon  constat^  that  he  was  a  mere  surety.     See  Duhuch  v, 

Godchaux,  6  Ann.  780. 

Again,  if  it  be  conceded  that  his  position  as  endorser  towards  the  holder  was 
unaffected  by  the  solidary  judgment  rendered  against  himself  and  the  maker, 
and  that  he  can  exact  the  same  diligence  from  the  judgment  creditor  in  the 
pursuit  of  the  maker  after  as  before  the  judgment,  still  the  burden  is  upon 
him  to  show,  by  satisfactory  evidence,  the  giving  of  time,  for  a  consideration, 
to  his  co-debtor,  (/KeiU^  or  other  acts  of  the  creditor,  whereby  his  own  con.- 
dition  was  rendered  more  onerous.  Woodhun/  y.  Friend,  19  L.  R.  406.  Th's 
he  has  not  done.  The  evidence  is  obscure  and  quite  too  indcfijiitc  to  fix  upon 
the  plaintiff  the  commission  of  acts  which  would  discharge  the  intervenor,  con- 
sidering him  still  as  an  Intervenor.  It  is  not  made  reasonably  certain  that  the 
horses  alluded  to  in  argument  were  seized  under  an  execution  against  (/Xeiilm 
favor  of  Manice,  or  released  by  the  Utters  orders.  It  is  not  clear  that  Maniee 
or  his  attorney,  ever  took  the  Luckett  claim  under  an  agreement  to  credit  its 
proceeds  on  the  judgment  and  then  gave  it  up,  or  lost  it  by  neglect.  It  is  not 
shown  that  any  injury  was  done,  or  any  loss  sustained  by  the  consent  of 
(TXeill  to  the  sale  of  the  Lticlett  claim  seized  under  execution  against  him 
before  the  legal  time  for  the  advertisements  would  have  expired,  or  by  the  sub- 
sequent postponement  of  the  sale,  by  consent  of  parties,  for  five  days  longer 
than  the  term  first  agreed  upon,  the  new  term  being  still  within  the  delay 
which  the  law  would  have  required.  Suffering  a  sale  to  be  postponed  after 
a  seizure  under  an  execution,  is  not  per  se  a  prolongation  of  the  term  of  pay- 
ment to  the  judgment  debtor,  when  the  sale  takes  place  sooner  than  it  could 
h;iive  been  forced  in  the  usual  course  of  legal  proceedings.  And  it  is  inadmis- 
Bible  to  say  that  a  mere  waiver  of  forms  and  delays  in  the  sale  under  executioQ 
when  no  resulting  injury  is  shown,  will  discharge  the  co-debtor.  The  same 
thing  may  be  said  of  the  return  of  an  execution  issued  upon  a  twelve  months* 
bond  given  by  CXeill ;  in  the  absence  of  proof  to  the  contrary,  we  must  be- 
lieve thut  it  W9S  ordered  to  be  returned  for  sufficient  reasons. 

Aijd  a  mere  failure  to  execute  the  judgment,  cannot  of  itself,  absolve  the  co- 
debtor,  any  more  than  a  lorbcarance  to  sue  before  judgment  would  have  dis- 
charged the  endorser. 

The  return  of  the  Sheriff  that  a  writ  of  feri  /arias  was  satisfied  pro  tanto 
by  the  taking t)f  a  twelve  months'  bond,  cannot  override  the  law.  which  de- 
clares that  a  twelve-months*  bond  docs  not  operate  a  novation  or  extinguish- 
inent  of  the  judgment  under  which  the  execution  issued. 

It  was  the  business  of  the  intervenor,  under  his  allegations,  to  show  an  agree- 
ment on  the  part  of  plaintiff  to  give  time  to  O'Neill  for  a  consideration,  or 
some  act  which  operated  to  his  injury  by  impairing  rights  to  which  hp  should 
have  been  subrogated.  He  has  failed  to  show  either.  If  he  was  the  surety  of 
OXeill,  as  his  argument  assumes,  he  could,  so  far  as  the  record  informs  us,  by 
paying  the  judgment  which  he  was  legally  bound  to  pay,  have  been  subrogated 
to  all  the  rights  of  the  judgment  creditor,  unimpaired  by  any  act  of  the  latter. 

There  was  no  transaction  or  compromise  between  the  plaintiff  and  his  judg- 
ment debtor,  OKeill, 

It  is  proper  to  remark,  without  expressing  our  concurrence  or  dissent,  since 
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ithc  views  we  ihaTC  already  presented  make  it  unnecessary  for  us  to  decide  upon        M akicb 

that  point,  that  the  latest  adjudged  case  to  which  we  have  been  referred  in  our       Ddkcak. 

State  reports,  Affirm  the  doctrine  of  Judge  Story,  in  contradiction  to  one  or  two 

previous  decisikms :     ^^Even  a  valid  agreement  to  give  time  to  the  maker,  or  to 

•a  prior  endorser,  will  not  discharge  a  subsequent  endorser,  or  affect  the  rights 

of  the  holder,  when  the  indulgence  is  granted,  or  agreed  to  be  granted,  after 

such  subsequent  endorser  has  been  fixed  with  a  final  judgment  against  him  at 

the  suit  of  the  holder."     Story's  Prom.   Notes,  §417,  cited  in  the  Lovifiana 

State  Bank  v.  IlaraUon^  2  Ann.  457.     Contra  Gustine  v.  Union  Bank,  10  Rob, 

412. 

Prescniption  cannot  avail  the  third  possessor  in  this  case.  Bihb  v.  Union 
Banky  S  Ann.  834.  Moreover,  Mrs,  Long  acquired  her  title  to  the  town 
property  within  ten  years  previous  to  this  action.  The  judgment  was  not 
prescribed. 

It  is  idle  for  her  to  complain  that  one  of  plaintiff's  counsel  released  the  ju- 
-<licial  mor^ge  so  far  as  it  bore  upon  one  portion  of  Lang* 8  property,  before 
she  acquired  the  property  now  attached  and  which  she  bought  under  mortgage 
certificates  which  notified  her  of  the  present  incumbrance. 

It  is, : therefore,  ordered  and  decreed,  that  the  judgment  appealed  from  be  re- 
versed ;  and  it  is  further  adjudged  and  decreed,  that  the  plaintiff's  judicial 
mortgage  be  recognised  as  afi'ccting  the  town  lot  and  improvements  and  the  , 
«lavc  Iliirriet  described  in  his  petition,  and  that  the  said  property  be  seized 
and  sold  to  satisfy  the  judgment  in  favor  of  i?r.  Foreat  Ma  nice  against  William 
Long,  for  tl>e  sum  of  five  hundred  dollars  with  five  per  cent  interest  thereon 
form  the  23d  August,  1838,  until  paid,  and  four  dollars  and  fifty  cents  costs  of 
protest  and  costs  of  suit,  unless  within  ten  days  after  notice  of  this  judgment 
the  defendant  herein  shall  pay  and  satisfy  said  judgment ;  and  it  is  further 
ordered  and  decreed,  that  the  defendant  pay  costs  in  both  courts. 
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Sl'cces«»ion  of  L.  a.  Rachal.  1WJ04»\ 

An  Administrator  dies  without  having  rendered  his  account.  An  Administrator  is  appointed  for  hia 
estate.  The  cnlf  r^ular  account  the  latter  can  render  is  of  the  succession  of  which  he  is  the  ad- 
•nlnistratur.  By  pursuing  the  forms  of  law,  his  account  of  this  administration  may  bind  such 
persons  as  are  bound  to  take  notice  thereof;  but  he  can  bind  no  one  by  a  pretended  account  of 
the  administration,  by  his  intestate  and  himaelf,  of  a  succession  of  which  he  himself  never  was  the 
legal  representative. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin,  J. 
Hamilton  <fe  Chaplin,  for  appellants.      A,  H,  Pearson^  for  administi'ator, 
appellee. 

Merrick,  C.  J.  L.  A.  Baehal  and  Louis  GalUer,  were  commercial  part- 
ners. JKachal  died  in  1853.  J,  B,  Anty  was  appointed  administrator  of  the 
succession  of  Rachal  in  January,  1854.  Anty  died,  and  William  F,  Morrow 
was  appointed  administrator  of  Z.  A.  RachaVs  succession  in  December,  1854. 
P.  Oscar  Chaler,  was  appointed  administrator  af  Anty's  succession.  This  last 
named  person  having  obtained  from  Gallierihe  partnership  accounts,  employed 
Qoe  Murphy  to  collect  them  and  procure  their  acknowledgement  and  thereby 
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SuocMBiov  OP  incurred  a  debt  to  Murphy  for  $203,  on  this  account  Afterwards  Chaler  filed 
an  ^^  account  of  the  administration  of  J.  B.  Anty  as  administrator  of  Louis 
Alexander  RachaVs  succession/' 

In  this  account  he  proposed  to  return  to  the  administrator  of  Rarhal  the 
acknowledged  accounts  with  a  list  of  those  insolvent,  or  otherwise  not  collected, 
and  also  placed  Murphy  thereon  as  a  creditor  for  the  amount  due  him,  and 
made  publication  and  cited  the  heirs  precisely  in  the  manner  he  would  have 
done,  had  he  been  administrator  of  RachaVs  estate  instead  of  that  oC  Anty, 
The  surviving  partner,  Gallier^  opposed  the  account  becaase,  as  he  alleged,  the 
partnership  was  charged  with  a  sum  of  over  $200  to  Denis  V.  Murphy,  when 
it  should  be  paid  by  the  administrator  himself,  and  because  Anty^s  succession 
was  responsible  for  the  accounts  not  collected 

The  account  was  homologated  and  the  administrator  was  allowed  to  pay  over 
to  the  administrator  of  Rachal  the  assets,  and  the  decree  recognized  the  debt  of 
Murphy  as  a  just  debt  against  the  succession  of  L,  A,  Rachal^  to  be  paid  in 
the  due  course  of  administration.  Oallier  appealed.  No  injustice  has  been 
done  Oallier  by  the  decree  of  the  lower  court  He  himself  handed  the 
partnership  accounts  to  Chaler  after  Momm  was  appointed  administrator.  He 
cannot  complain,  therefore,  that  they  were  placed  in  Murphy's  hands  to  procure 
their  acknowledgments  and  thus  interrupt  prescription.  Neither  does  the  de- 
cree  against  RachaVs  estate  so  far  as  we  can  now  perceive  prejudice  him  in 
those  respects  of  which  he  complains. 

But  we  must  not  be  understood  as  sanctioning  a  proceeding  so  extremely  ir- 
regular as  this.     Chaler  could  bind  no  one  (except,  at  least,  they  were  regularly 
•   ***^      *"•'  '*Vited,)  by  his  pretended  account  of  his  and  Anty^s  administration  of  RaehaVs 
''^^l^^^J  succession.     The  only  regular  account  which  he  can  render  will  be  of  Ani}f9 
^  "^u^ession,  of  which  he  is  administrator.     1  Rob.  404.    By  pursuing  the  forms 

^  ^{^W'*^  V  ^^^  ^^  ^^^  account  of  his  administration  of  that  estate  may  bind  such  persons 
as  are  bound  to  take  notice  of  the  same,  but  he  cannot,  by  a  mere  publication, 
WTf   y  ^  ""^f  .^^^r  ^^®  administrator  of  RaehaVs  succession  to  pay  out  of  that  estate  a  sum 
i^«  .    w  *  r  ^j.  jjjQjjgy  ^  ^  ^^jy^  person.     As  the  judgment  rendered  cannot  bind  the  ad- 

^^***''^^  .  -"-"'ministrator  of  RachaFs  succession,  it  cannot  as  a  judgment,  even  incidentally, 
bind  Oallier,  to  the  payment  of  the  $203  allowed  Murphy  in  this  form  of  pro- 
ceeding against  RachaVs  succession. 

The  administrator  of  Rachal  is  no  party  to  the  proceeding  and  the  heirs  of 
Rachal  who  have  been  cited  have  not  appealed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs. 
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The  State,  on  the  relation  of  F.  Vienne,  v.  S.  M.  Hyams.* 


The  Act  of  1946,  ]>reKribe8  the  mode  of  proceeding  In  contesting  the  election  of  a  Sheriff.  The 
Sapreme  Court  is  not  the  proper  tribunal  to  entertain  such  a  contest,  and  cannot  go  behind  the 
commission  to  examine  the  prooftpon  which  the  governor  acted  in  issuing  it. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin^  J. 
W.  J.  Hamilton^  for  plaintiff  and  appellant 

Buchanan,  J.  Mandamus  from  the  Sixteenth  Judicial  District  Court,  hold- 
ing sessions  in  the  parish  of  Natchitoches,  sued  out  by  a  party  who  alleges  that 
he  was  elected  Sheriff  of  the  parish  of  Natchitoches,  in  November,  1853,  and 
commissioned  by  the  Governor  as  such,  against  a  person  who  detains  the  keys 
of  the  prison  of  said  parish,  of  which  by  law  the  Sheriff  is  keeper. 

The  Respondent  denies  that  relator  was  legally  elected  and  commissioned  as 
Sheriff  of  the  parish  of  Natchitoches.  He  alleges  that  he  himself  was  a  can- 
didate for  said  office,  but  does  rwt  allege  that  R^  Was  elected.  He  claims  sim- 
ply to  hold  over,  in  virtue  of  a  fbnaer  comnnssion,  until  a  Sheriff  be  legally 
appointed 

The  appeal  turns  altogether  upon  a  bill  of  exceptions  to  the  refusal  of  the 
District  Court,  to  receive  evidence  of  the  returns  of  election,  upon  which  the 
Governor  issued  the  commission  to  the  relator. 

The  ruling  of  the  court  below  was  correct     The  Act  of  1846,  p.  116,  pi 
scribed  the  mode  of  contesting  this  election  of  Sheriff,  which  the*  parties 
was  held  in  November,  1863. 

The  record  shows  that  in  January,  1854,  the  Governor  issued  a  commi 
to  the'  relator,  as  having  been  elected  Sheriff;  and  the  respondent  does  not 
tend  that  he  or  any  other  person  has  contested  the  election.     Had  be  don< 
the  matter  would,  under  the  law,  have  been  submitted  to  a  jury  fn  the 
trict  Court     The  Supreme  Court  is  not  the  tribunal  to  entertain  such  a  con- 
test, nor  is  this  the  proper  form  of  pro(j^eding. 

We  are  unanimous  in  the  opinion,  that  we  cannot  go  behind  the  commis- 
sion to  examine  the  proof  upon  which  the  Governor  acted  in  issuing  the  rela- 
tor's commission  and  to  reverse  his  decision. 

It  is,  therefore,  adjudged  and  decreed,  that  the  jttdgment  of  the  District 
Court  be  affirmed ;  and  that  the  appellant,  Samuel  M.  Hyanu^  pay  costs  in 
both  courts. 


""'LIBBABT. 


*  This  case  was  taken  to  New  C^rleaAs,  with  the  8upf>o8ed  consent  of  the  parties.  An  opf nioir  was 
prepared  by  Mr.  Justice  Buchanan,  and  concurred  in  by  ail  the  Judges,  but  no  written  consent  of 
parties  being  fonnd  in  the  record,  it  was  not  read.  That  opinion  is  now  adopted  and  read  as  the 
opinion  of  the  court.  * 
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State  r.  T.  Sullivan  et  als. 

The  State  has  a  right  to  recorer  legal  Interest  on  a  forfeited  ball  bond  tnm  the  prfocipaT  aod'mRtj 
therein,  from  the  date  of  the  Judgment. 

APPEAL  from  the  District  Court  of  Rapides,  Ogden,  J, 
M.  Ryaru,  for  defendants  and  api>ellant 

Cole,  J.  This  is  an  appeal  from  a  judgment  in  solidoy  agMnet  the  princi- 
pal and  securities  on  a  bail  bond. 

The  only  point  on  which  appellants  rely  in  this  court,  is  as  to  the  legality  of 
that  part  of  the  judgment  which  allows  interest  from  the  day  of  judgment 

They  contend,  that  the  amount  of  the  bond  i?  a  penalty  which  the  law^  im- 
poses on  them ;  that  its  exact  amount  is  prescribed  by  law,  and  th«  lower  court 
had  no  right  to  make  it  more  onerous  by  obliging  them  to  pay  interest. 

They  further  aver,  that  there  is  no  analogy  between  this  and  civil  cases,  in 
which  the  law  expressly  provides,  that  interest  shall  bo  paid  ou  a  6kbt  from, 
the  time  it  is  due. 

We  are  of  opinion  that  the  judgment  is  correct 

It  is  true,  that  the  exact  amount  of  the  bond  is  fixed  by  the  Ju(%e,  who 
bails  a  prisoner,  and  the  security  signs  for  a  particular  sum,  but  when  the  bail 
bond  is  forfeited,  it  then  becomes  a  debt  due  the  State. 

There  is  no  reason  why  the  State  should  not  be  entitled  to  the  same  privi- 
leges as  its  citizens,  with  relation  to  the  right  of  receiving  interest  on  debts 
due  it 

There  is  nothing  in  the  law  which  excepts  the  State  from  the  benefit  oC  the 
Statute,  which  declares  that  all  debts  shall  bear  interest  at  the  rate  of  fiv?j  per 
cent  from  the  time  they  become  due,  unless  otherwise  stipulated 

As  then  the  bail  bond  when  forfeited,  is  a  debt  due  the  State,  it  beaiB-  legal 
interest  from  the  day  of  its  forfeiture,  for  then  it  became  due; 

This  does  not  render  the  surety  responsible  beyond  the  amount  of  his  obli- 
gation ;  for  when  he  signed  the  bond^  ne  is  supposed  to  have  known  the  law, 
and  to  have  been  aware  that  he  was  contracting  not  only  to  pay  the  amount  of 
the  bond,  in  the  event  of  its  forfeiture,  but  also  legal  interest  thereon-  from 
the  time  the  judgment  of  forfeiture  rendered  it  a  debt  due  the  State. 

When  a  party  binds  himself,  he  is  always  supposed  to  do  it  in  accordance 
with  and  submission  to  all  the  laws  that  may  in  any  way  aifect  his  contract 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  affirmed  with  costs^ 
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Joseph  Carmouche,  Administrator,  et  al.  v,  Cydalise  Carmouche  et  al. 

A  donation  of  a  slave  with  the  reservation  of  the  usufract  to  the  donor,  daring  his  life,  Is  radically 
noil. 

APPEAL  from  the  District  Court  of  Avoyelles,  Ogden^  J. 
Barlow  &  Waddill,  F.  Cannon  and  W.  E.  Cooke,  for  plaintiflf.     K  &  8 
Tayhr,  for  defendants  and  appellants. 

Spofford,  J.  In  1831,  Clement  Carmouche^  ancestor  of  the  plaintiffs,  made 
a  donation  inUr  tivoa,  to  his  daughter  CydalUe^  (one  of  the  defendants,)  of  his 
slave  HeUne,  then  aged  ahout  thirty  years.  This  donation  was  made  with  the 
reservation  of  the  enjoyment  or  usufruct  of  the  slave  to  the  donor,  for  the  term 
of  his  life. 

Four  or  five  years  after  the  date  of  this  donation,  Eelene  gave  hirth  to  a 
child  named  Claire^  also  a  defendant  in  this  suit 

Clement  CarmoxLche.,  died  in  1854 ;  HeUne  always  remained  in  his  posses- 
sion as  his  slave.  Clair  grew  up  in  the  same  cabin  with  her  mother,  and  re- 
mained in  the  possession  of  Clement  Carmouche^  until  about  the  period  of  his 
death.  She  did  light  work  about  the  house.  The  evidence  concerning  her 
treatment  is  somewhat  contradictory.  Some  of  the  witnesses  speak  of  her  as 
Carmouche^s  slave,  although  indulged  as  a  house  servant ;  whilst  others  say, 
she  was  treated  as  a  free  person,  and  spoken  of  in  the  family  as  free. 

But  we  think  it  clear,  upon  the  whole,  that  she  never  enjoyed  absolute  free- 
dom at  any  rate,  until  shortly  before  the  death  of  Carmouche.  She  was  bom 
a  slave ;  she  lived  with  a  master,  who  had  and  exercised,  occasionally  at  least, 
the  right  of  controlling  her.  The  donation  of  her  mother  to  the  defendant, 
Cydalise  Carmouche,  was  radically  null.  C.  C.  1524;  Dawson  y,  Holhert,  4 
An.  36 ;  Haggerty  v.  Corri,  5  An.  433.  As  it  conveyed  no  title  to  Cydalise, 
the  latter  had  no  power  to  emancipate  Claire,  which  she  attempted  to  do  by 
selling  her  to  herself  on  the  17th  October,  1853. 

The  attempt  of  Clair  to  buy  herself,  shows  that  she  did  not  then  consider 
herself  free.  This  transaction  was  a  palpable  effort  to  evade  the  law  which  re- 
stricts the  right  of  manumission.  In  the  January  preceding,  Clement  Car- 
mouche had  applied  to  the  Police  Jury  of  his  parish  for  permission  to  emanci- 
pate Clair,  which  was  refused.  He  undoubtedly  desired  and  intended  to  give 
her  her  freedom,  but  it  has  never  been  lawfully  accomplished.  The  District 
Judge  thought  that  she  could  not  invoke  the  proscription  established  by  the 
Article  3510  of  the  Code,  until  she  attained  the  age  of  thirty  years,  as  the 
Article  185  prohibits  the  emancipation  of  slaves  under  that  age.  However 
this  may  be,  we  find  that  she  has  not  been  in  the  enjoyment  of  her  liberty  ad- 
versely to  her  master,  for  the  space  of  ten  years  prior  to  the  institution  of  the 
suit,  and  that  the  master  had  not  lost  possession  of  her  from  her  birth,  for  any 
period  up  to  a  short  time  before  his  death. 

The  action  is  not,  therefore,  b«irrcd.     C.  C.  3510. 
Judgment  affirmed. 
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John  W.  Mahtin  r.  H.  &  L.  Bryan. 

An  action  to  recover  wages  of  the  officers,  sailors  and  crein  of  ships  and  other  vessels,  is  prs- 
scribed  In  one  year,  whether  thej  are  employed  by  the  season  or  by  the  menth. 

APPEAL  from  the  Distriot  Court  of  Natchitoches,  Chaplin^  J. 
Hainilton  d  Chaplin^  for  plaintiff.     /.  B.  Smithy  for  defendants  and  ap- 
pellants. 

Merrick,  C.  J.     The  plea  of  prescriptioii  must  be  sustained^ 

The  action  is  brought  to  recover  $2,100,  the  balance  of  wages  (after  allowing 
a  credit  of  $300)  alleged  to  be  due  the  plaintiff  for  services  as  a  pi^ot  on  Red 
River,  on  the  steamboat  Belle  Gates,  for  the  seajson  of  1855 ;  that  n,  from 
January  until  about  the  first  of  September  of  that  year.  Petitioner  further 
alleges,  that  he  was  discharged  before  the  expiration  of  the  season,  without 
cause.  The  plaintiff's  cause  of  action  accrued  when  he  was  discharged.  1 
Rob.  321.  As  he  went  into  the  employment  of  the  owner  of  the  steamboat 
Magnolia  Branner,  in  May,  1855,  from  whom  he  received  $750,  he  must  have 
been  discharged  before  that  time.  Service  of  citation  was  made  2 1  st  of  August, 
1856.  Without,  therefore,  relying  upon  the  testimony  of  Adam  Leonardo, 
(which  appears  to  us  free  from  suspicion  or  bias,)  we  find  that  the  prescription 
of  one  year,  under  Art  3499  C.  C,  had  elapsed,  and  that  the  plaintiff's  action 
was  barred.     10  Rob.  53 ;  11  Rob.  403. 

But  it  is  said  the  contract  was  by  the  season,  and,  therefore,  not  covered  by 
the  Article  of  the  Civil  Code  in  question.  This  Article  applies  **to  the  wages 
of  the  officers,  sailors  and  crew"  of  ships  and  other  vessels.  It  does  not  dis- 
tinguish whether  those  wages  are  for  services  by  the  month  or  the  season,  and 
we  cannot  distinguish  where  the  law  does  not  distinguish.  C.  C.  8,  20 ;  6 
Toul.  75. 

Again,  it  is  said  that  one  of  the  defendants  was  absent  firom  the  State,  and, 
therefore,  the  maxim  eonira  non  talentem  agerCj  non  currit  prefer iptio  ap- 
plies. The  plaintiff,  in  his  petition,  alleges  that  the  defendants  are  residents  \jk 
the  parish  of  Natchitoches.  Service  was  made  upon  a  free  white  person  re- 
siding with  them  at  their  domicil,  and  there  is  nothing  to  show  that  the  ser- 
vice of  citation  might  not  have  been  made  at  any  time  afler  the  cause  of  action 
accrued,  as  well  as  when  it  was  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed ;  and  that  there  be  judgment 
in  favor  of  the  defendants  and  against  the  demand  of  the  plain tifi^  he  paying 
the  costs  of  both  courts. 
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H.  GiLLY  r.  George  Berlin. 

A  commission  merchant  cannot  charge  a  planter  for  insurance  unless  he  was  instructed  to  insure, 
or  a  subsequent  ratification  by  the  latter  is  shown.  Ei^ht  per  cent,  interest,  and  two  and  one- 
half  per  cent,  commission,  avowedly  charged  for  advancing,  taken  together  constitute  an  usurious 
charge. 

APPEAL  fjpom  the  District  Court  of  Avoyelles,   Ogden,  J. 
R.  <€•  S.  L.  Taylor^  for  plaintiff.     E.  K  Cullom  and    TT.  E,  Cooke,  for 
defendant  and  appellant 

Spofford,  J.  This  suit  is  based  upon  a  commission  merchant's  account 
against  the  defendant,  his  constituent  There  was  Judgment  for  the  plaintiff^ 
And  the  defendant  has  appealed. 

The  appellant  complains  of  but  three  items,  t«  wit,  an  item  of  $31  50  paid 
for  insurance  upon  a  gin-liouse  belonging  to  the  defendant ;  an  item  of  $50  21 
•commissions  for  advancing  money ;  and  a  sum  of  $82  09  alleged  to  have  been 
charged  as  interest  in  excess  of  the  legal  rate,  making  a  total  of  $163  80, 
which  the  appellant  asks  to  have  deducted  from  the  judgment  rendered  against 
him  by  the  District  Court 

It  is  conceded,  that  no  instructions  were  given  to  tbe  plaintiff  to  insure  the 
gin-house,  as  was  done,  for  the  3'ear  beginning  August  18th,  1854,  and  ending 
18th  of  August,  1855.  But  the  plaintiff  contends  that,  as  he  had  instructions 
to  insure  on  a  previous  occasion,  it  was  his  duty  to  continue  to  insure  until 
instructed  otherwise.  That  might  have  been  a  correct  conclusion  under  other 
■circumstances.  But  here  the  plaintiff  had  been  acting  as  the  factor  of  the 
defendant,  since  1850.  He  was  never  instructed  to  insure  the  gin-house  until 
January,  1854,  and  then  the  instruction  would  appear  to  have  been  special, 
not  to  insure  by  the  year,  but  to  take  out  a  policy  only  until  the  18th  of 
August,  1854.  There  were  no  business  transactions  between  the  plaintiff  and 
,  <iefendant,  after  the  17th  June,  1854.  If  the  plaintiff  had  failed  to  insure  for 
the  year,  between  the  18th  of  August,  1854,  and  the  18th  of  August,  1855, 
iinder  these  facts,  and  the  gin-house  had  been  burned,  we  do  not  think  the 
plaintiff  could  have  been  held  liable  for  the  loss.  If  it  was  not  his  duty  to 
insure,  and  he  had  no  instruction  to  do  so,  he  cannot  recover,  unless  there  has 
been  a  subsequent  ratificaftion  express  or  implied.  Finding  none  in  the  record, 
we  conclude  that  this  charge  must  be  disallowed. 

As  to  the  commissions  and  interest,  it  is  clear  that  eight  per  cent  interest 
and  two  and  a  half  per  cent  avowedly  charged  as  commissions  for  advancing, 
taken  together,  constitute  an  usurious  charge.  The  commissions  for  advancing 
money  must  be  disallowed ;  and,  there  being  no  written  agreement  to  pay  a 
conventional  interest  of  eight  per  cent,  the  interest  charged  must  be  reduced 
to  the  legal  rate.  Patterson  v.  Leach,  5  An.  547  ;  Barrett  v.  Chaler,  2  An. 
874;  Brander,  Williams  <&  Co.  v,  Lum^  11  An. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed.  And  it  is  now  ordered,  adjudged  and  decreed,  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  one  thousand  and  fifty-six  dollars  and 
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GiLLT         eighty-three  cents,  with  interest  thereon,  at  the  rate  of  five  per  cent,  per  an- 
Bkkus.        num,  from  the  28th  of  March,   1850,  until  paid,  and  the  costs  of  suit  in  the 
District  Court ;  the  costs  of  this  appeal  to  be  borne  by  the  plaintiff  and  ap- 
pellee. 


T.  Lacour  ct  al.  r.  Heirs  of  G.  Lacocb,  pbre. 

The  partition  spoken  of  by  Art.  1449  C.  C,  applies  only  to  partitions  regular  in  form,  as  donations 
inter  ei'cos  or  moriU  causa^  and  not  to  a  mere  division  of  property  without  writing.  Such  di- 
visions can  only  give  rise  to  collations  among  the  heirs,  whenever  a  definitive  partition  is  made. 

This  case  remanded  for  such  partition  under  the  plalntUTs  prayer  for  general  relief. 

APPEAL  from  the  District  Court  of  Nachitoches,  Chajjlin^  J. 
IT.  Saffordy  for  pkin tiffs  and  appellants.     J,  B.  Smith,  for  defendants. 
Mekkick,  C.  J.     In  the  month  of  March,   1840,   Gasparite  Lacour^  perCj 
made  a  division  among  his  children  and  grand-children,  his  presumptive  heirs, 
of  $48,000,  in  notes  and  obligations  on  various  persons,  it  being  the  principal 
part  of  his  estate. 

No  notarial  act  of  this  partition  was  made,  and  the  only  written  evidence  of 
it  is  an  unsigned  memorandum  of  the  amounts  which  he  distributed  to  each 
heir. 

The  plaintiffs  in  this  action,  representing  persons  who  were  minors  at  the 
time  of  the  informal  partition,  complain  that  the  promissory  notes  which  were 
received  by  their  tutor  and  tutrix  at  the  division,  were,  for  the  most  part,  on 
persons  insolvent,  and  prays  that  the  other  heirs  be  decreed  to  contribute  such 
sums  as  will  equalize  the  shares  of  the  heirs,  and  for  general  relief  in  the 
premises. 

The  testimony  is  somewhat  voluminous,  but  the  view  we  take  of  the  case, 
renders  it  unimportant  at  this  time  to  analize  it,  or  express  an  opinion  as  to  its 
effect  on  the  question  of  the  solvency  or  insolvency  of  the  debtors. 

The  District  Court  being  of  the  opinion  that  relief  could  not  be  granted 
without  an  estimation  of  the  property  partitioned,  and  moreover  that  the 
plaintiffs  could  not  recover  unless  it  was  alleged  and  proved  that  their  co-heirs 
had  received  more  than  the  disposable  portion,  which  he  thought  had  not 
been  done,  gave  judgment  in  favor  of  the  defendants,  dismissing  plaintiflfe'  de- 
mand. 

The  plaintiffs  have  appealed. 

The  partition  spoken  of  by  Article  No.  1449  of  the  Civil  Code,  and  on  which 
the  District  Judge  principally  based  his  decree,  applies  only  to  partitions  regu- 
lar in  form,  as  donations  inter  tiros  or  mortis  causa.  It  cannot  be  understood 
of  a  mere  division  of  property  without  writing,  like  the  one  in  question,  in  the 
present  case.     C.  C.  1718,  1809,  1810. 

We  consider,  therefore,  the  division  made  by  Gasparite  Laeour,  jth'e,  in 
1840^  as  only  giving  rise  to  collations  on  the  part  of  those  who  received  the 
respective  claims  allotted  them,  and  not  as  a  partition  itself!  It  must  follow 
that  the  heirs  are  bound  to  collate  th^  value  of  the  efiO^ts  received  by  them 
respectively,  according  to  the  rules  governing  collations,  whenever  a  defini- 
tive partition  is  made.    Although  the  proceeding  was  not  formally  oommenoed 
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AS  a  suit  for  a  partition,  the  evidence  satisfies  us  that  one  should  be  ordered,        LAcoim 
and  we  think  the  proceeding  may  be  continued  under  the  prayer  for  general        lacous. 
relief,  in  plaintiffs'  petition.     C.  C.  1218,  1219,  1438 ;  Kenner's  Digest,  p.  781, 
No.  6. 

We  do  not  wish,  in  the  present  state  of  the  case,  to  express  an  opinion  fur- 
ther upon  the  facts,  but  prefer  to  leave  them  open  for  the  action  of  the  Dis- 
trict Court 

It  is,  therefore,  oinlered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed ;  and  that  this  case  be  remanded  to  the 
lower  court,  with  directions  to  refer  the  case  to  a  notary  public  for  an  invento- 
ry and  partition,  and  to  be  further  proceeded  in  before  said  District  Court,  ac- 
cording to  law.  And  it  is  further  ordered,  that  the  defendants  pay  the  costs 
of  appeal. 

Spofford,  J.,  concuring.  I  am  under  the  impression  that  the  plaintiffs  sue, 
in  affirmance  of  the  informal  partition,  and  are  only  seeking  to  enforce  the 
mutual  warranty  implied  between  the  parties  to  a  definitive  partition.  Con- 
sidering the  action  in  this  aspect,  the  informalities  alluded  to  might  be  con- 
sidered as  waived,  and  the  partition  ratified  by  the  heirs,  who  are  sui  juris. 
If  so,  the  case  might  now  be  decided  upon  this  record.  But  my  colleagues 
being  of  a  different  opinion,  rather  than  delay  the  cause  another  year,  I  assent 
to  the  decree  remanding  it,  as  the  just  rights  of  the  parties  may  perhaps  be 
more  speedily  adjusted  by  this  course. 


J.  n.  Ueald  v.  W.  p.  0  wings  ct  al. 

^e  wife,  irbetbcr  separated  In  property  by  contract  or  judgment,  or  not  separated,  cannot  bind 
herself  for  her  husband,  nor  conjointly  with  him  for  debts  cent  racted  by  hlra  before  or  during  the 
marriage.    C.  C.  2412. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin,  J. 
JJ.  Saffordy  for  plaintiff  and  appellant.     J.  B.  Smith,  for  defendants. 

Spofford,  J.  The  only  controversy  here  presented,  is  as  to  the  liability  of 
Mrs,  A.  8.  (hcings,  for  an  account  made  out  by  the  plaintiff  against  her  hus- 
band and  herself  jointly. 

It  is  alleged,  that  she  bound  herself  for  the  account  by  a  letter  to  the  plain- 
tiff, promising  to  pay  such  debts  as  her  husband  might  contract  "  for  accep- 
tances, advances  and  supplies  for  plantation  purposes."  This  letter  was  writ- 
ten just  before  instituting  a  suit  against  her  husband  for  a  separation  of  pro- 
perty. We  concur  with  the  District  Judge,  that  such  a  promise  was  within 
the  prohibition  of  the  Article  2412  of  the  Civil  Code. 

It  does  not  clearly  appear  that  the  debts  contracted  by  her  husband  enured 
to  her  separate  advantage,  or  to  the  amelioration  of  her  paraphernal  estate 
The  plantation  itself  was  not  paraphernal  property  at  the  date  of  the  account 
Nor  does  it  appear  that  the  items  of  the  account  either  before  or  after  her  pe- 
tition for  a  separation  of  property  was  filed  were  for  such  expenses  as  she  was 
-bound  to  bear.  The  cases  of  DicJcerman  v.  Keagon,  2  An.  440,  and  Daily  v 
Pearson,  5  An.  125,  were  dissimilar  to  this  in  their  facts. 

Judgment  afi&rmed. 
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M.  A.  B.  Stone  and  Husband  v.  J.  M.  B.  Tucker,  Under  Tiitur. 

A  party  who  has  appealed  from  a  judgment  homologating  the  proceedings  of  a  family  meeting,  can- 
not,  at  the  same  t!me,  carry  on  an  action  to  annal  these  proceedings.  The  action  of  nullity  will 
be  dismissed  on  the  exception  lis  pettden*. 

APPEAL  from  the  District  Court  of  Natchitoches,  Chaplin,  J. 
Ilamllton  &  Chaplin  and  P.  A.  Morse,  for  plaintiflfs  and  appellants.    /. 
0,  Camplell,  for  defendant. 

Cole,  J.     This  is  a  suit  to  annual  certain  portions  of  the  proceedings  of  a 
family  meeting. 

The  defendant  filed  the  exception  of  "  lis  pendens.'" 

The  lower  court  sustained  the  exception,  and  plaintiff  has  appealed. 

There  is  no  error  in  the  judgment 

An  appeal,  allowed  by  the  District  Judge  from  an  order  of  the  Clerk,  homo- 
logating the  proceedings  of  said  family  meeting,  is  now  pending. 

The  present  suit  grows  out  of  the  same  cause  of  action. 

Plaintiff  had  the  right  to  appeal  from  the  order  of  the  Clerk,  considered  as 
a  decree  of  the  District  Court,  or  to  institute  an  action  of  nullity. 

Having  elected  by  appealing,  she  cannot  commence  a  separate  suit  for  the 
same  cause  of  action,  during  the  pendency  of  the  appeal. 

If  this  were  allowed,  it  would  induce  endless  litigation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  aflBrmed 
with  costs. 


Stone  and  Husband  v,  Payne  &  Harrison.— J.  M.  B.  Tucker,  lutervenor. 

A  family  meeting  in  consenting  to  the  natural  tutrix,  who  is  about  to  marry  a  second  time,  retaining 
the  tutrixship  of  her  minor  children  after  such  marriage,  have  no  right  to  restrict  her  In  the  legal 
exercise  of  her  rights  and  discharge  of  her  duties  as  tutrix,  and  a  requirement  which  they  may 
undertake  to  make,  that  all  her  drafts  for  moneys  belonging  to  the  minors  shall  be  drawn  to  the 
order  of,  and  endorsed  b) ,  the  under-tuto  ,  is  mere  surplusage,  and  will  be  considered  as  not 
written. 

APPEAL  from  the  District  Court  of  Njichitoches,   CkapUii^  J. 
Hamilton  &  Chaplin  and  P.  A.  Morse,  for  plaintiffs  and  appellants.    A, 
If.  Pearson,  for  intervenor. 

Cole,  J.  This  suit  originated  from  the  illegal  dispositions  contained  in  a 
family  meeting  convened  to  decide  whether  Mrs.  Mary  A.  B.  Stone,  widow  of 
John  Tucker,  who  was  about  to  contract  a  second  marriage,  should  be  retained 
in  the  tutorship  of  her  minor  children. 

She  appealed  from  the  order  of  the  Clerk,  (considered  as  a  decree  of  the 
District  Court)  which  homologated  the  proceedings  of  the  family  meeting ;  her 
appeal  is  now  pending. 

The  &cts  of  the  case  are  as  follows : 


ALEXANDRIA,  AUGUST,  1857.  727 

Payne  &  Harrison^  of  New  Orleans,  are  indebted  to  the  estate  of  John         Sto»» 
Tucker,  the  late  husband  of  Mrs.  Stone,  in  the  sum  of  $1,635  GO,  which  is  ad-      Habjwswi. 
mitted  to  be  the  proceeds  of  community  property.     Mrs.  Stone,  in  her  capacity 
of  tutrix,  and  as  such,  entitled  to  administer  her  husband's  succession,  insti- 
tuted this  suit  to  recover  of  them  said  sum. 

This  proceeding  was  instituted  in  the  District  Court  at  Natchitoches ;  de- 
fendants having  waived  the  right  of  being  sued  at  their  domicil. 

In  their  answer,  defendants  admit  their  indebtedness  to  the  said  estate  in 
said  sum;  but  aver,  that  they  have  been  notified  by  the  under-tutor,  J.  M.  B, 
Tucker,  not  to  pay  said  money  without  his  consent,  to  be  evidenced  by  his  en- 
dorsement of  the  draft  or  other  order  against  said  fund.  They  pray  that  said 
under-tutor  may  be  cited  to  defend  this  suit,  and  they  make  a  tender,  in  open 
court,  of  said  sum. 

Defendants,  on  the  80th  Sept.,  1856,  having  proffered,  in  open  court,  the 
sum  claimed  by  plaintiffs,  it  was  ordered  (the  parties  thereto  consenting)  that 
they  retain  the  said  fund  in  their  hands,  subject  to  the  decision  of  this  case. 

The  under-tutor  intervened,  and  alleged,  that  by  the  advice  of  a  family  meet- 
ing, which  retained  the  petitioner,  Mrs,  A.  B.  Stone,  (in  her  approaching  mar- 
riage with  McLauren,)  and  under  which  advice  duly  homologated,  she  was  re- 
tained as  tutrix,  all  drafts  for  money  belonging  to  the  minors  shall  be  drawn 
to  the  order  of,  and  endorsed  by,  the  intervenor,  the  under-tutor;  that  she  ac- 
cepted the  tutorship  under  these  terms,  and  has  acted  in  other  cases  according 
to  them. 

That  in  this  case  no  demand  was  made  on  petitioner  for  his  approval  or  en- 
dorsement, and  this  action  is  a  violation  of  the  terms  of  the  retention  of  the 
tutrix.  That  intervenor  does  not  assent  to  the  payment  of  this  money  as  sued 
for,  as  it  belongs  wholly  or  in  part  to  the  minors,  and  the  said  tutrix  has  shown 
no  good  cause  for  the  disbursement  or  reception  of  said  funds. 

Pie  prays  that  her  demand  be  rejected,  and  that  the  funds  do  remain  in  the 
hands  of  Payne  &  Harrison,  where  they  are  drawing  interest. 

A  bill  of  exceptions  was  taken  by  plaintiffs  to  the  refusal  of  the  court  to 
strike  from  the  record  that  part  of  the  defendant's  answer  calling  J.  M.  B. 
Tucker,  the  under-tutor,  in  warranty,  and  the  said  Tucker^s  answer  on  the 
ground  that  the  under-tutor  cannot  appear  in  behalf  of  the  minors,  except  in 
cases  where  the  interest  of  the  tutrix  conflicts  with  that  of  the  minors,  which 
from  the  face  of  the  record  is  not  shown. 

In  the  answer  to  the  pleas-  set  up  in  the  answer  in  warranty  or  intervention 
of  the  under-tutor,  plaintiff  avers,  that  said  restriction  of  her  rights  by  the 
family  meeting  is  null  and  void,  and  prays  for  the  rejection  of  the  demands  of 
the  under-tutor,  and  a  decree  of  nullity  so  far  as  the  restrictions  aforesaid  go,         , 
and  for  judgment  pursuant  to  the  prayer  of  petition. 

We  are  of  opinion,  that  plaintiff  had  the  right  to  collect  from  Payne  <&  Har- 
rison the  amount  due  her  husband's  estate. 

She  had  been  retained  as  tutrix  by  the  family  meeting,  and  as  such,  is  en- 
titled to  administer  said  estate;  the  restrictions  on  her  right  as  tutrix  in  the 
proceedings  of  the  family  meeting  are  mere  surplusage,  and  must  be  considered 
as  not  written;,  they  did  not  annex  these  restrictions  as  conditions  without 
which  they  were  not  willing  to  retain  her,  but  merely  added  them  in  their  pro- 
ceedings, after  they  had  declared  she  should  be  retained  as  tutrix. 
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Stom  The  restrictions  contended  for  by  the  under-tutor  are  adverse  to  the  policy 

of  our  law. 

He  asks  that  the  sum  owed  by  Fayne  &  Harrison  shall  remain  in  their  pos- 
session. 

In  like  manner  claims  due  the  estate  might  remain  in  the  hands  of  the  debt- 
ors, liable  to  be  lost  from  insolvency  or  other  causes. 

If  such  a  course  of  action  were  pursued,  the  tutrix  would  have  no  funds 
with  which  to  pay  the  debts  of  the  succession. 

The  lower  court  rendered  judgment  for  plaintiff  as  partner  in  the  community 
for  one-half  the  sum  claimed ;  the  other  half  to  remain  with  Fayne  &  Harri- 
son^ subject  to  the  draft  of  Mrs.  Stone  as  tutrix,  payable  to  the  order  o^  and 
to  be  endorsed  by,  the  under-tutor  of  the  minors.  Plaintiff  asks  to  have  one- 
half  of  the  said  sum  to  be  decreed  to  her  in  her  own  right  and  the  other  half 
as  tutrix. 

We  consider,  she  should  have  judgment  for  the  whole  amount  ii>her  capacity 
of  tutrix,  and,  as  such,  entitled  to  administer.  The  respective  portions  due  her 
and  the  minors  can  be  determined  in  her  final  settlement  with  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  plaintiff,  Mary  A.  B.  Stone^ 
wife  of  L.  L.  McLatirenSj  in  her  capacity  of  tutrix  of  her  minor  children,  and^ 
as  such,  entitled  to  administer  the  estate  of  her  deceased  husband,  John  Tucker^ 
recover  of  defendants,  Fayne  db  Harrison^  one  thousand  and  six  hundred  and 
thirty-five  dollars  and  sixty  cents,  ($1,635  60,)  with  costs  of  suit  up  to  the  time 
of  the  answer  filed  and  deposit  tendered  by  them  of  said  amount 

It  is  further  ordered,  adjudged  and  decreed,  that  the  intervention  of  the  un- 
der-tutor, J.  M.  B.  Tttcl'er^  be  rejected,  and  that  the  costs  of  intervention,  of 
the  original  suit,  except  those  due  as  aforesaid  by  Fayne  &  Harrison^  and  the 
costs  of  appeal,  be  paid  by  the  estate  of  said  John  Tucker, 


Daniel  Deal  &  Co.  v,  Thomas  A.  Patterson. 

Ad  actioD  of  debt  npoxi  a  Judgement  rendered  In  another  State  of  the  Union,  is  a  peraonal  action,  the 
prescription  of  which  Is  governed  by  Art.  8508  of  the  Civil  Code. 

Since  the  Act  of  March,  184S,  (promulgated  4th  April,  181S,)  placing  absentees  and  non-residents  on 
the  same  footing  with  residents  of  the  State,  in  relation  to  the  laws  of  prescription,  ten  jears  wHI 
suffice  to  enable  a  Judgment  debtor  to  prescribe  against  bis  creditor,  though  the  latter  be  a  resi- 
dent of  another  State. 

When  a  statutory  change  is  made  in  regard  to  a  particular  term  of  prescription,  the  time  anterior  to 
the  promulgation  of  the  change  is  reckoned  according  to  the  old  law,  and  the  subsequent  time  ac- 
cording to  the  new  enactment. 

APPEAL  from  the  District  Court  of  Natchitoches,  Ogden,  J. 
H.  Safford^  for  plaintiffs  and  appellants.     Hamilton  &  Chaplin^  for  de- 
fendant 

Spofford,  J.  The  present  action  was  instituted  against  the  defendant  in  the 
Parish  of  Natchitoches  upon  a  personal  judgment  rendered  against  him  iu 
the  State  of  Pennsylvania,  where  he  formerly  resided  and  where  the  plaintifl* 
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still  reside.     The  prescription  of  ten  years  was  pleaded  to  the  action  in  the         ^^*^^ 
court  helow,  and  the  plea  prevailed;  the  plainti^  have  appealed.  VAitimom. 

It  is  now  settled  that  an  action  of  debt  upon  a  judgment  rendered  in  another 
State  of  the  Union  is  a  personal  action,  the  prescription  of  which  is  governed 
by  the  Article  8508  of  the  Civil  Code.  Succession  of  Tllghman,  7  Rob,  291 ; 
Surget  v.  Stanton^  10  Ann.  819;  Shacklefordy,  RoMnsov^  10  Ann.  583.  See 
also  the  opinion  of  Simon,  J.  in  note  to  Planters'  Bank  of  Mississippi  v.  Wat- 
son, 9  Rob.  pp.  267-274;  and  Succession  of  Bucker,  10  Ann.  758.  It  appears 
that  in  the  cases  of  Louisiana  State  Bank  v.  Barrow,  2  Ann.  405 ;  Louisiana 
State  Bank  v.  Haralson,  lb.  456;  Judson  v.  Connolly,  4  Ann.  169;  and  Da- 
tanport  v.  Ldbaute,  5  Ann.  140,  the  judgments  which  were  held  to  be  pre- 
scribed only  by  thirty  years,  if  at  all,  were  domestic  judgments. 

By  Article  3608,  the  personal  actions  therein  embraced  were  prescribed  by 
ten  years,  if  the  creditor  were  present,  and  by  twenty  years  if  he  were  absent 
The  law  stood  thus  until  the  passage  of  ^*an  act  placing  absentees  and  non- 
residents on  the  same  footing  with  residents  of  the  State  in  relation  to  the  laws 
of  prescription,"  approved  March,  14th,  1848,  (see  Acts  p.  60)  and  promulgated 
April  4th,  1848.  When  a  statutory  change  is  made  in  regard  to  a  particular 
term  of  prescription,  the  time  anterior  to  the  promulgation  of  the  change  is 
calculated  according  to  the  old  law,  and  the  subsequent  time  according  to  the 
new  law.    Xanpi  v.  Orso,  11  La.  59. 

In  the  present  case,  it  appears  that  the  judgment  was  rendered  in  the  Penn- 
sylvania court  on  the  6th  June,  1842,  after  personal  service,  both  parties  be- 
ing then  residents  of  that  State.  But  it  also  appears  that  the  defendant  made 
a  full  acknowledgment  of  the  debt  and  of  the  binding  force  of  the  judgment 
against  him  on  the  11th  July,  1843.  For,  at  that  date,  he  endorsed  upon  a 
writ  of^.  fa.  issued  under  the  judgment,  immediately  after  the  SherifiTs  return 
of  a  seizure,  the  following  waiver  and  confession : 

*^I  do  hereby  waive  the  holding  of  inquisition  and  appraisement  of  the 
property  levied  upon  by  virtue  of  this  writ,  and  confess  condemnation  of  the 
same.*' 

This  being  the  last  apparent  interruption  prior  to  the  institution  of  the  pres- 
ent suit,  the  prescription  must  date  from  the  11th  July,  1843.  Assuming  that 
the  defendant  left  the  State  of  Pennsylvania  immediately  after  signing  the 
above  acknowledgment,  (the  hypothesis  most  favorable  to  the  plaintiffs  and  un- 
favorable to  the  success  of  defendant's  plea,)  a  term  of  four  years  eight  months 
and  twenty-four  days  elapsed  under  the  old  law,  by  which  it  took  twenty  years 
to  bar  the  action  of  the  absent  creditor.  That  left  fifteen  years  three  months 
and  seven  days  to  run  in  order  to  complete  the  term  of  prescription  under  the 
old  law.  But  on  the  4th  April,  1848,  the  new  law  went  into  operation,  which 
reduced  this  remaining  term  one-half,  by  putting  the  non-resident  creditor  on 
the  same  footing  as  a  creditor  present,  that  is,  shortening  the  term  as  to  time 
from  twenty  to  ten  years.  Therefore,  a  lapse  of  seven  years  seven  months  and 
nineteen  days  from  the  4th  April,  1848,  without  an  interruption,  would  com- 
plete the  prescription  which  barred  an  action  in  Louisiana  on  the  Pennsylvania 
judgment.  The  defendant  acknowledged  service  of  the  petition  in  this  case 
and  waived  citation  on  the  20th  February,  1856.  Between  the  4th  April,  1848, 
and  the  date  of  this  acknowledgment,  there  was  a  period  of  seven  years,  ten 
months  and  sixteen  days,  or  about  three  months  more  than  was  necessary  to 
perfect  the  prescription  pleaded  by  the  defendant. 
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Dial  This  view  of  the  case  renders  it  unnecessary  to  decide  what  effect  the  Acts 

PATnMov.      of  April  30th,  1853,  (p.  250)  and  March  15th,  1855,  (p.  224)  might  have  in  a 
case  of  this  kind;  they  in  no  wise  conflict  with  the  article  8508  of  the  Civil 
Code,  which  is  fatal  to  the  plaintifiTs  claim. 
Judgment  afi&rmed. 
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A.  M.  Gray  v.  Celeste  Couvillon. 

Thirty  years  uninterrupted  possession  is  required  to  enable  a  party  to  prescribe  beyond  his  title. 

To  sustain  the  plea  of  prescription  under  Art.  840,  C.  C,  it  is  necessary  not  only  to  show  a  posseasitm 
of  ten  years,  but  also  that  this  possession  has  been  held  by  boundaries  fixed  according  to  a  com* 
mon  Utle  or  different  titles.  Art.  821^,  and  the  following  articles,  prescribe  the  mode  of  fixing  boun- 
daries, and  the  Art.  649  must  be  considered  in  connection  with  these. 

Parties  are  not  lx>und  by  a  consent  to  boundaries  which  hare  been  fixed  under  an  evident  error,  ud< 
less  perhaps  by  the  prescription  of  thirty  years. 

APPEAL  from  the  District  Court  of  Avoyelles,  Ogden^  J. 
Barhw  &  Waddill  and  K  &S.L,  Taylor,  for  plaintiff".     W.  E.  Goolce,  for 
defendant  and  appellant. 

Cole,  J.  This  is  an  action  of  homage  or  boundary,  instituted  by  the  plain 
tiff"  to  establish  his  eastern  boundary  between  his  lands  and  those  of  defen- 
dant 

He  asks  to  be  placed  in  possession  of  his  land  up  to  the  line  called  for  by  his 
titles,  and  that  defendant  be  decreed  to  pay  him  the  sum  of  ^vq  hundred  dol- 
lars damages  for  the  illegal  detention  and  cultivation  of  a  portion  of  his  land, 
and  the  further  sum  of  five  dollars  per  acre  per  annum  for  all  the  land  of  plain- 
tiff in  defendant's  possession. 

The  defendant  answered  by  a  general  denial,  and  pleaded  the  prescription  of 
ten  and  twenty  years. 

Afterwards,  the  defendant  sued  out  an  injunction  to  prevent  plaintiff  from 
digging  a  ditch  on  the  land  she  claims  to  have  acquired  by  prescription,  until 
the  decision  of  the  boundary  suit 

To  this  plaintiff,  who  is  defendant  in  the  injunction,  filed  a  general  denial, 
and  claimed  damages  for  the  sura  of  one  hundred  and  fifty  dollars. 

In  1808,  McCrummen,  a  United  States  Deputy  Surveyor,  by  order  of  the 
general  government,  surveyed  the  tracts  of  land  mentioned  in  this  suit,  besides 
other  townships  in  the  Southwestern  Land  District,  and  it  was  by  this  survey 
that  the  government  sold,  and  by  it  the  different  owners  bought  and  sold. 
They  were  re-surveyed  by  W.  C.  Jiobert  in  1849;  these  surve3's  conform  to 
each  other,  and  were  approved  at  the  land  oflBce. 

The  division  line  now  in  contest,  has  been  for  many  years  since,  a  matter  of 
dispute  between  the  different  proprietors.  This  originated  from  the  fact^  that 
the  survey  made  by  McCrummen,  was  nearly  obliterated,  and  was  not  visible 
by  ordinary  examination. 

In  1634r,  the  owners  of  a  portion  of  the  two  tracts  now  owned  by  the  parties 
to  this  suit,  wishing  to  have  the  true  line  run  by  McCrummen  retraced,  caUed 
upon  one  BnggerJy  to  do  so,  but  his  survey  was  unsatisfactory. 

This  suit  was  instituted  to  have  the  line  permanently  fixed  between  lands  of 
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plaintiff  in  Sections  10  and  16  of  T.  No.  1,  R.  5  E.,  and  those  of  defendant  in         GaAx 
the  contiguous  sections,  11  and  14.  Oouvillon. 

Plaintiff  claims  that  the  true  boundary  between  his  lands  and  those  of  de- 
fendant is  the  McCrummen  line,  or  the  North  and  South  section  line  common 
to  and  separating  the  parallel  sections  in  which  they  are  respectively  situated, 
because  these  lands  were  originally  acquired  according  to  lines  of  United  States 
surveys. 

The  defendant  claims  by  the  Baggerly  survey,  although  she  purchased  by 
the  government  survey. 

An  order  of  survey  was  granted  by  the  court,  and  W.  O.  Robert  9lx\&  James 
McCauley^  United  States  Deputy  Surveyors,  were  appointed. 

The  line  of  division  claimed  by  plaintiff,  which  is  the  one  produced  from  W. 
to  W.  on  the  court  map,  is  proved  by  the  testimony  of  JRobert  to  be  the  gov- 
ernment or  McCrummen  line.  The  return  of  McCauley  also  agrees  with  the 
line  run  by  Robert. 

The  line  for  which  defendant  contends  is  T.  P.  produced  towards  M.,  as  ex- 
hibited by  the  court  survey,  which  Robert  in  his  testimony  states  "  is  an  iso- 
lated line  and  has  no  possible  connection  whatever  with  any  other  lines  or  cor- 
ners, and  was  evidently  located  by  some  surveyors,  as  a  temporary  approximate 
line,  without  regard  to  any  actual  connections." 

The  line  produced  from  W.  to  W.,  which  is  the  one  decided  by  the  lower 
court  to  be  the  true  dividing  line,  gives  to  pbiintiff  that  portion  of  land  shaded 
yellow  on  the  court  map,  containing  9  78-100  acres,  which  is  now  in  the  en- 
closures of  defendant,  and  claimed  by  her  by  prescription  and  by  the  line  T.  P. 

The  9  78-100  acres  of  land  claimed  by  defendant  are  not  covered  by  her 
titles ;  she  can  then  only  succeed  by  her  plea  of  prescription,  but  this  defence 
cannot  be  maintained. 

Defendant  relies  on  Art,  848  and  849,  C.  C, — ^but  no  uninterrupted  posses- 
sion for  thirty  years,  as  required  by  Art  848,  has  been  established. 

Art  849  does  not  sustain  her  plea  of  prescription  for  ten  years. 

This  Article  declares :  *'  If  the  boundaries  have  been  fixed  according  to  a 
common  title,  or  according  to  different  titles,  and  the  surveyor  had  committed 
an  error  in  his  measure,  it  can  always  be  rectified,  unless  the  part  of  the  land, 
on  which  the  error  was  committed,  be  acquired  by  an  adverse  possession  of  ten 
years,  if  the  parties  are  present,  and  twenty  years  if  absent" 

Defendant  pretends  that  she  has  been  in  possession  more  than  ten  years  and 
18  therefore  entitled  to  the  land  in  controversy. 

We  are  of  the  opinion,  that  to  support  the  plea  of  prescription,  under  Art 
849,  it  is  necessary  not  only  to  show  a  possession  of  ten  years,  but  also  that 
this  possession  has  been  held  by  boundaries  fixed  according  to  a  common  title 
or  according  to  different  titles,  and  that  this  Article  must  be  taken  in  connec- 
tion with  Art.  829,  and  the  following  articles,  which  explain  how  boundaries 
are  to  be  fixed. 

Now  in  the  case  at  bar,  it  is  not  established  that  Baggarly^  who  located  the 
line  of  division,  which  she  claims,  was  a  sworn  surveyor;  that  he  ever  made  any 
proeis  verbal  of  his  work ;  that  he  ever  examined  the  title  papers  of  the  par- 
ties, nor  that  he  ever  complied  with  other  formalities  required  by  the  Articles 
of  the  Code  relative  to  fixing  the  limits  and  surveying  o#  lands. 

The  evidence  does  not  establish  conclusively  that  the  different  proprietors 
agreed  positively  to  consider  the  Baggerly  line  as  the  settled  division  line.  It 
was  pointed  out  by  some  of  them  as  the  division  line,   but  there  is  no  evidence 
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Gkat         to  show  that  they  promised  to  take  it  for  ever  as  the  true  boundary  between  the 
CouTiLLM.      lands  now  owned  by  the  parties  to  this  suit 

It  also  appears  that  they  thought  it  the  McCrummen  line,  and  the  one  called 
for  by  their  titles  from  the  government 

If  then  they  gave  any  consent  to  the  Baggerly  line,  it  was  one  given  in 
error. 

Parties  are  not  bound  by  a  consent  to  boundaries  which  have  been  fixed 
under  an  evident  error  as  to  the  correct  location  of  their  titles,  unless,  perhaps 
by  the  prescription  of  thirty  years.     6  A,  Frederick  v.  Brulard,  p.  883. 

ThO'Case  of  Lemoin  v.  Monela^  9  A.  p.  615,  has  been  referred  to  by  defen- 
dant to  show  that  in  actions  of  homage,  a  dividing  line  long  established  be- 
tween the  parties  will  be  taken  as  the  true  one  in  preference  to  running  a  new 
line  more  in  accordance  with  the  calls  and  distances  and  which  gives  to  pkun- 
tiff  a  larger  boundary.  But  the  decision  in  this  case  is  based  on  the  fact  that 
the  dividing  line  had  been  recognised  and  established  between  the  lands  of 
plaintiff  and  defendant  and  those  persons  under  whom  they  claim,  more  than 
twenty  years  previous  to  the  commencement  of  the  suit 

The  court  in  their  decision,  referring  to  the  case  of  Williamson  v.  Hymel^ 
11  L.  p.  183,  says: 

"We  have  heretofore  said,  that  4n  an  action  of  homage,  a  dividing  line  long 
established  between  the  parties,  and  referred  to  in  the  proces  terhal  of  sale  of 
the  plantation  to  the  plaintiff,  will  be  taken  as  the  true  one,  in  preference  to 
running  a  new  line  more  in  accordance  with  the  calls  and  distances,  and  which 
gives  to  the  plaintiff  a  larger  boundary.' " 

In  this  case  of  Willianuon  v.  Hymel^  the  court  say,  "We  think,  therefore, 
the  jury  was  warranted  in  concluding  that  the  plaintiff,  having  purchased  an 
indefinite  quantity,  could  not  claim  beyond  a  line  which  existed  long  before  his 
purchase,  and  that  the  description  of  the  plantation  in  the  inventory  and  in 
the  procis  verbal  of  sales,  referred  to  the  existing  lane  and  division  line,  as  they 
had  remained  for  fifteen  years." 

The  case  of  Zeringue  v.  Harang'a  Administrator^  17  L.  p.  350,  is  also  re- 
lied on  by  defendant 

But  in  this  case  the  court,  after  ordering  that  new  posts  should  be  placed  by 
the  surveyors  where  the  former  limit  or  fence  stood,  say :  "When  their  survey 
shall  be  returned  into  court,  it  will  be  competent  for  the  plaintiff  to  contest  de- 
fendant's right  to  this  surplus  of  land  not  called  for  by  his  title;  and  he  will 
recover  it,  unless  defendant  shows  such  a  possession  of  it,  under  the  former 
inclosures,  as  will  establish  in  him  a  right  to  the  same  by  prescription ;  i( 
therefore,  plaintiff  has  suffered  any  grievance,  he  can  be  relieved  on  the  final 
judgment  to  be  hereafter  rendered  in  the  cause,  and  should  not  have  called 
upon  us  to  interfere  at  this  stage  of  the  proceedings." 

The  cases  just  referred  to,  vary  much  from  the  one  at  bar.  In  this  no  re- 
ference was  ever  made  in  the  sales  between  the  different  parties  to  the  division 
line  claimed  by  defendant 

No  such  consent  as  contemplated  by  law  is  shown  to  have  been  given  by  the 
various  proprietors  to  the  line  of  defendant,  and  it  is  not  proved  that  they  con- 
sidered it  as  the  recognized  and  established  boundary  by  which  the  limits  of 
their  lands  were  deteriyined. 

On  the  contrary  their  consent  seems  to  have  been  merely  a  tacit  recognition 
for  the  time  being  of  this  line,  until  the  boundaries  of  their  lands  should  be 
accurately  defined. 
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We  are  of  opinion,  that  as  the  titles  of  the  parties  call  for  the  boundary  line         €^BAT 
which  has  been  determined  by  the  court  survey,  and  as  no  such  consent  as  is      Codtilloh. 
contemplated  by  law  has  been  shown  to  have  existed  between  the  parties  for  a 
series  of  years  to  a  well  established  and  recognized  line  diflferent  from  that 
called  for  by  the  titles,  and  as  the  plea  of  prescription  for  the  9  78-100  acres  is 
not  established,  plaintiff  is  therefore  entitled  to  a  judgment  in  his  favor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  affirmed  with  costs. 


Eliza  Toler,  Administratrix,  v.  Ralph  Cushman  et  al. 

An  accomodation  endorser  against  whom,  and  his  prlmdlpal,  a  judgment  in  9oUdo  has  been  render* 
ed,  on  paying  the  Judgment  becomes  legally  subrogated  to  all  the  rights  of  the  creditor  in  a  twelve 
months*  bond  given  in  the  case  by  the  principal  obligor,  and  may  enforce  the  payment  of  such 
bond  by  the  surety  therein. 

APPEAL  from  the  District  Court  of  Avoyelles,  Ogden,  J. 
K  <fe  S,  L,  Taylor^  for  plaintiff  and  appellant     J.  H.   Overton^  for  de- 
fendant 

Merrick,  C.  J.  Samuel  TT.  ffenarie  sold  to  Daniel  ClarJc^  jr.^  a  negro  man 
named  Date  for  $750.  ClarJc^  to  secure  the  price,  gave  his  three  promissory 
notes,  endorsed  by  Joel  Toler,  of  whose  estate,  the  present  plaintiff  is  adminis- 
tratrix. Two  of  the  notes  having  matured,  they  were  consolidated  and  a  new 
note  for  the  amount  was  given.  On  this  note,  judgment  was  rendered  in 
March,  1841,  against  Clark  and  his  accomodation  endorser,  Joel  Toler^  for 
4525,  with  ten  per  cent  interest  from  March  1st,  1841.  On  an  execution  issued 
upon  this  judgment,  at  a  sheriff's  sale  of  said  negro  man  Dave,  which  was 
made  on  the  19th  day  of  March,  1842,  Daniel  GhrJc^  jr.,  having  become  the 
purchaser,  executed  his  twelve  months'  bond  in  favor  of  Samuel  W.  Henarie 
for  $648  80,  bearing  ten  per  cent  interest  from  date,  with  Ralph  Cvshman  as 
security. 

At  the  maturity  of  the  bond,  an  execution  issued  and  the  negro  man  was 
sold  for  $277,  and  the  writ  returned  June  8d,  1843,  unsatisfied  as  to  the  resi- 
due. In  September  of  the  same  year,  an  execution  was  issued  on  the  judg- 
ment against  Toler  with  a  credit  of  $187,  (being  the  amount  made  on  the 
bond  less  costs,)  and  was  returned  in  December  with  a  credit  of  $200  paid  by 
Toler,  On  the  22d  of  July,  1844,  an  alias  fi.  fa.  issued  on  the  iwelte  monthi 
bond  against  both  Clark  and  Cushman,  and  was  returned  after  a  sale  of  the 
property  of  Clark  under  seizure,  with  a  credit  of  $25  50. 

The  plaintiff,  as  administratrix  of  the  succession  of  Joel  Toler,  deceased,  on 
the  8th  day  of  January,  1862,  settled  the  balance  of  the  twelve  months'  bond 
in  favor  of  Henarie,  amounting  to  $517  69,  by  discounting  paper  belonging  to 
the  succession  and  she  took  a  written  subrogation  to  the  twelve  months'  bond 
against  Clark  and  CutihTnan. 

This  suit  is  brought  to  recover  the  amount  paid  by  Toler  and  his  succession^ 
from  Ralph  Cushman,  and  since  his  demise,  from  his  succession.  The  judg- 
ment of  the  lower  court  was  in  favor  of  the  defendant,  and  the  plaintiff  ap- 
pealed. 
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ToLKM  The  Defendant's  counsel  urges  in  this  court  the  following  defences  to  the 

CcsBMAH.       action,  viz : 

Firfft.  That  there  was  no  payment  in  money ;  therefore  no  payment  in  the 
legal  acceptation. 

Second,  That  under  the  authority  of  the  case  of  Crow  v.  Wahh^  3  Ann.  540, 
subrogation  could  not  extend  beyond  the  contract  to  which  Toler  was  a 
party. 

Third.  If  payment  was  made  at  all,  it  was  not  made  at  the  time  of  the  sub- 
rogation. 

To  arrive  at  a  correct  solution  of  the  questions  presented  in  this  case,  it  will 
be  necessary  to  consider  the  position  of  the  parties.  It  is  clear,  from  authority 
that  the  twelve  months'  bond  executed  by  Clark  and  Cn$hman  did  not  novate 
and  extinguish  the  judgment  Hence,  Toler 8  estate  was  still  bound  for  the 
debt,  the  original  judgment,  and  by  being  bound,  it  had  the  right  to  pay  at 
any  time  and  become  subrogated  to  the  righU^  m/yrtgages  and  privileges  of  the 
creditor  generally,  either  with  or  without  a  written  act  of  subrogation.  C.  C. 
3022,  3030. 

The  question  therefore  arises,  is  the  twelve  months'  bond  one  of  those  rights 
to  which  the  surety  is  entitled  to  be  subrogated  ?  The  reason  to  doubt,  is,  that 
the  sale  to  the  judgment  debtor  on  a  twelve  months'  credit  under  execution 
does  not  change  the  title  to  the  property  sold,  and,  since  1855,  under  the  ex- 
press statute  on  the  subject,  the  surety  of  the  judgment  debtor  on  the  bond, 
becomes  himself  subrogated  to  the  judgment. 

The  Act  of  1855,  p.  305  sec  4,  is  subsequent  to  the  execution  of  the  twelve 
months'  bond  and  cannot  be  held  to  apply  to  it,  and  moreover,  were  it  intended  to 
change  the  rights  of  the  parties,  it  would  be  unconstitutional  as  impairing  the 
obligation  of  a  contract  This  statute  must  therefore  be  laid  out  of  view,  and 
the  cause  decided  upon  the  principles  of  the  laws  in  force  at  the  time  the  obli- 
gation was  entered  into. 

It  has  been  settled  by  several  decisions  of  this  court,  that  the  surety  on  the 
twelve  months'  bond  executed  prior  to  the  Act  of  1855,  does  not  on  payment 
become  subrogated  to  the  original  judgment  even  as  against  the  principal 
judgment  debtor,  but  that  on  payment,  he  becomes  legally  subrogated  only  to 
the  rights  of  the  creditor  upon  the  twelve  months'  bond.  Had  Cvshman,  the 
surety  on  the  twelve  months'  bond,  paid  it,  it  would  have  at  once  extinguished 
the  judgment  and  liberated  both  Toler  and  Clark  from  the  same,  and  yet 
Cushman^s  only  remedy  would  have  been  upon  his  twelve  months'  bond  and 
such  mortgage  as  might  have  been  retained  by  recording  the  sheriff's  deeds. 
He  could  have  had  no  recourse  against  Toler.  Cushman^s  estate  on  payment 
would  not  therefore  have  been  in  a  position  to  claim  a  proportion  of  the  amonnt 
paid  on  the  bond  from  the  succession  of  Toler, 

On  the  other  hand,  a  twelve  months'  bond  although  it  does  not  novate  the 
the  judgment  must  have  the  effect  to  defer  the  creditor's  right  of  payment  of 
the  original  judgment  until  the  maturity  of  the  bond. 

If  the  debtor's  surety,  although  bound  by  the  judgment  in  solido  with  him, 
has  paid  the  debt,  he  at  once  becomes  subrogated  to  the  creditor's  right  to  a 
twelve  months'  bond  given  by  a  third  person  and  can  enforce  such  twelve 
months'  bond.  Therefore  a  twelve  months'  bond  made  by  a  third  person  is  a 
right  to  which  the  surety  becomes  subrogated  on  payment  of  the  judgment 
against  himself  and  his  principal,  as  a  security  covered  by  the  general  expres- 
sion in  the  Art  No.  3030,  C.   C,  aa  a  right  of  the  creditor.      Is  it  different 


ALEXANDRIA,  AUGUST,  1867.  735 

where  the  debtor  himself  makes  the  bond  ?  The  property  of  the  debtor  is  the  T<>"* 
common  pledge  of  all  of  his  creditors.  When  the  property  of  the  judgment  Cc8hma». 
debtor  Ls  sold  but  bought  in  by  the  debtor  himself  under  a  twelve  months* 
bond,  the  creditor  has  been  to  some  extent  deprived  of  this  pledge ;  for  his  re- 
course upon  it  has  been  deferred  for  twelve  months,  and  he  is  obliged  to  incur 
the  risk  of  the  loss  of  the  revenues  arising  from  his  debtor^s  property  as  well 
as  that  arising  from  the  deterioration  and  loss  of  the  property  itself.  For  this, 
among  other  things,  the  surety  on  the  twelve  months'  bond  is  bound  to  the 
creditor.  The  twelve  months'  bond  then  becomes  a  further  security  to  the 
creditor  representing  to  some  extent  the  property  of  the  debtor.  Offut  v. 
ffendley,  9  L.  R.  1 ;  Fenn  v.  RiU,  9  L.  R.  99 ;  Coom  v.  Graham,  12  R.  206  ;  9 
Rob.  185;  12  Rob.  206;     C.  P.  716. 

Again,  if  the  surety  on  ordinary  commercial  paper  is  entitled  to  the  benefit 
of  collateral  paper  obtained  by  the  creditor,  against  the  endorsers  and  maker, 
much  more  must  the  surety  of  the  judgment  debtor  be  entitled  to  treat  the 
twelve  months'  bond  which  is  executed  for  the  sole  purpose  of  procuring  a 
payment  of  the  judgment  as  collateral  and  to  claim  the  benefit  of  it  in  the  hands 
of  the  creditor.     Griffings,  Adninistrator,  v.  Caldicell,  16  L.  R.  294. 

From  the  best  examination  we  have  been  enabled  to  give  this  question  with, 
out  the  aid  of  books,  we  conclude,  therefore,  that  it  was  in  the  power  of  Toler'a 
administratrix  to  become  subrogated  to  the  rights  of  HenaHe. 

But  it  is  said  that  in  order  that  subrogation  should  take  place  there  should 
have  been  a  payment  in  money.  The  debt  has  been  paid  by  the  transfer  of 
commercial  paper  and  we  do  not  think  the  estate  of  Gmhviaii  interested  in  in- 
quiring into  the  mode  of  payment  further  than  to  ascertain  that  it  was  real 
and  in  good  faith.     C.  C.  2625,  2146,  2134,  2135. 

On  the  last  point  made  by  the  defendant's  counsel  we  observe  that  the 
$517  69  appeal's  to  have  been  arranged  at  the  time  the  subrogation  was  given, 
and  the  settlement  made  on  the  8th  of  January,  1852.  But  however  this  may 
be,  the  conclusion  to  which  we  have  arrived,  that  the  twelve  months'  bond  was 
a  right  of  the  creditor,  to  which  the  surety  became  subrogated,  on  payment, 
will  enable  the  plaintiff  to  recover. 

.  It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  plaintiff,  in  her 
said  capacity,  do  have  and  recover  judgment  against  J,  X.  DegenerU,  adminis- 
trator of  the  said  succession  of  Ralj>h  Gushman^  deceased,  for  the  sum  of  seven 
hundred  and  seventeen  dollars  and  sixty-nine  cents,  with  ten  per  cent  interest 
on  the  sum  of  four  hundred  and  forty- three  98-100  dollars  firom  the  fourteenth 
day  of  December,  1843,  until  paid,  and  costs  of  both  courts  to  be  paid  in  the 
due  course  of  administration. 
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12  7iS  West  Feliciana  Railroad  Company  v,  C.  A.  Thornton. 


113    716 


Where  the  Clerk  of  a  county  coart  In  another  Statet  certifies  the  exempUAcation  of  a  record,  as  belof 
a  true  and  correct  copy  of  the  record,  Ac,  as  far  as  the  same  remains  on  file  and  of  record  in  Us 
office,  be  certifies  all  that  the  lair  requires  him  to  certify.  It  is  not  a  valid  ok^ection  io  the  com- 
pleteness of  the  record,  that  the  reasons  on  irhlch  the  Judgment  iras  founded  are  not  set  forth ; 
the  reasons  for  the  Judgment  do  not  form  a  part  of  the  decree.  The  opinion  of  the  eo«rt  may  be 
and  often  is  given  ore  tentu.    The  Judgment  Is  of  necessity  a  matter  of  record. 

The  Clerk  of  the  county  court  properly  copied  Into  the  exempliflcation  of  the  record,  and  oertified  m 
a  part  of  It,  the  decree  made  in  the  case  by  the  High  Court  of  Errors  and  Appeals,  and  the  ob|ec- 
tlon  that  it  is  a  copy  of  a  copy,  Is  not  tenable.  Any  paper  properly  made  a  part  of  the  record  Id 
the  cause,  although  in  reality  a  copy,  becomes  an  original  for  the  purpose  of  naakinf  out  a  trani- 
eript  of  the  cause  as  It  appears  of  record  in  the  court  whence  it  comes. 
nVhere  a  Judgment  Is  rendered  upon  a  note,  the  latter  is  merged  in  the  former,  and  can  be  severed 
only  by  a  reversal  or  rescission  of  the  Judgment. 

A  final  Judgment  of  a  competent  court  of  a  sister  State  after  citation,  Is  conclusive  of  the  matten 
therein  determined  between  the  same  parties  here,  In  the  absence  of  evidenoe  positively  Impeach- 
ing it. 

APPEAL  from  the  District  Court  of  Rapides,  Ogden,  J. 
Mercer  Canfield^  for  plaintiff.     TF.  B,  Lewis,  and    W.  B,  Hyman,  for 
defendant  and  appellant. 

Spofford,  J.  This  suit  was  hrought  in  the  parish  of  Rapides,  upon  a  judg- 
ment rendered  against  the  defendant,  after  contestation,  in  a  court  of  the  Stale 
of  Mississippi.  The  original  suit  was  founded  upon  a  promissory  note  exe- 
cuted by  the  defendant  His  defence  in  Mississippi  was  the  statute  of  limita- 
tions of  that  State,  where  the  note  was  executed  and  where  it  was  payable. 

The  cause  was  originally  tried  in  the  Circuit  Court  for  Wilkinson  Countj, 
Mississippi  There  were  three  trials,  and  three  successive  verdicts  for  the 
plaintiff  The  first  two  w6re  sot  aside,  but  upon  the  third  verdict,  a  final  judg- 
ment was  rendered  for  the  plaintiff.  The  defendant  prosecuted  a  writ  of  tr^ 
ror  in  the  High  Court  of  Errors  and  Appeals,  where  the  judgment  of  the  Cir- 
cuit Court  of  Wilkinson  County  was  afiSrmed,  with  five  per  cent,  damages, 
pursuant  to  a  Mississippi  statute. 

The  defendant  in  the  present  suit  excepted  to  the  introduction  in  evidence 
of  the  exemplification  of  the  record  by  the  Clerk  of  the  Circuit  Court  of  Wil- 
kinson,County,  Mississippi     The  Clerk's  certificate  is  in  the  following  form: 

"The  State  of  Mississippi,         ) 
Wilkinson  County,     j 

"  I,  Henry  J.  Butterworth,  Clerk  of  the  Circuit  Court  in  and  for  said  coun- 
ty and  State  aforesaid,  do  hereby  certify  the  foregoing  sixteen  pages  to  be  a 
true  and  correct  copy  of  the  record,  first  and  last  executions,  also  of  the  final 
decree  of  the  High  Court  of  Errors  and  Appeals,  with  the  endorsements  and 
Sheriff's  return  thereon,  in  the  case  of  the  West  Feliciana  Railroad  Company 
against  Charles  A.  ThomUm,  as  fiilly  as  the  same  remains  on  file  and  of  record 
in  my  office.     Given  under  my  hand  and  the  seal  o^"  &c.,  &c. 

The  objections  to  the  certificate  as  presented  by  the  bill  of  exceptions  are : 
Jirst,  that  it  shows  the  record  to  be  incomplete;  and,  second,  that  the  Clerk  of 
Wilkinson  County  Court  could  not  certify  to  the  correctness  of  the  copy  of 
the  final  decree  of  the  High  Court  of  Errors  and  Appeals. 

Undoubtedly  a  mutilated  record  should  not  be  received  in  evidence.    But  it 
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should  appear  to  be  mutilated  before  the  court  is  called  upon  to  reject  it  W.PiLioiiHiRa^ 
Here  there  is  no  mutilation.  The  Clerk  certifies  all  that  the  law  authorizes  TBOJurros. 
him  to  certify  ;  that  he  has  made  a  true  copy  of  the  record  in  the  cause,  as 
fully  as  the  same  remains  on  file  and  of  record  in  his  ofUcc.  His  certificate 
docs  not  disclose  that  any  thing  is  missing,  which  was  ever  of  record  in  the 
cause.  Nor  does  any  thing  seem  to  be  wanting  to  the  completeness  of  the 
record.  It  was  urged  in  the  oral  argument,  that  the  reasons  on  which  the 
High  Court  of  Errors  and  Appeals  founded  their  judgment  upon  the  writ  of 
error,  are  wanting,  and  that  the  record  is,  therefore,  fatally  defective.  But  in 
no  court  with  whose  jurisprudence  we  are  conversant,  do  the  reasons  for  judg- 
ment form  an  integral  part  of  the  judgment  itself.  The  opinion  of  the  court 
is  but  an  exposition  of  the  motives  upon  which  its  decree  is  based.  The 
opinion  of  the  court  may  be,  and  in  practice  often  is  given  ore  temu;  the  judg- 
ment is  of  necessity  a  matter  of  record.  For  the  sake  of  greater  accuracy 
and  to  avoid  as  far  as  possible  the  mistakes  of  reporters,  a  practice  has  grown 
up  in  the  courts  of  England,  France  and  the  United  States,  of  reducing  to 
writing  the  reasons  which  influence  the  decision  of  the  court  in  each  case,  and 
of  reading  the  opinion  thus  prepared  before  pronouncing  the  decree  which 
alone,  in  strict  language,  forms  the  "judgment"  of  the  courts.  Even  if  the 
judgment  is  not  a  logical  sequence  of  the  opinion,  the  judgment  can  never  bo 
impeached  as  between  the  parties  on  that  account.  The  decree  of  the  High 
Court  of  Errors  and  Appeals  in  this  case,  is  perfectly  free  from  ambiguity ; 
the  reasons  which  that  court  may  have  given  for  rendering  it  are  of  no  conse- 
quence to  us,  and  can  in  no  degree  affect  a  judgment  which,  upon  its  face,  is 
complete,  lucid  and  conclusive  of  the  matter  at  issue  between  the  parties.  Not 
only  are  the  reasons  for  that  judgment  unnecessary  to  the  determination  of 
the  present  controversy,  but  there  is  nothing  to  indicate  that  they  ever  formed 
a  part  of  the  record  which  the  Wilkinson  County  Clerk  attempted  to  certify. 

But  it  was  urged  as  a  second  objection  to  the  admissibility  of  the  transcript, 
that  the  Clerk  of  the  Circuit  Court  could  not  certify  a  decree  of  the  High 
Court  of  Errors  and  Appeals,  and  that  his  copy  of  that  decree  is  but  the  copy 
of  a  copy,  and  therefore  inadmissible.  The  judgment  of  the  High  Court  of 
Errors  and  Appeals,  authenticated  by  the  certificate  of  the  Clerk  of  that  court, 
and  sent  down  to  the  Clerk' of  the  Wilkinson  County  Court  to  be  preserved 
among  its  archives,  formed  an  essential  part  of  the  record  in  this  cause.  It 
was  the  duty  of  the  Wilkinson  County  Clerk  to  copy  it  into  the  exemplifica- 
tion of  the  record  which  he  sent  hither ;  and  the  objection  that  it  is  a  copy  of 
a  coi)y,  is  no  more  tenable  than  would  be  a  similar  objection  to  his  transcrip- 
tion of  any  authentic  copy  of  a  public  act  or  record,  which  either  of  the  par- 
ties might  have  adduced  in  evidence  upon  trial.  Any  paper  thus  made  a  part 
of  the  record  in  the  cause,  although  in  reality  a  copy,  becomes  an  original  for 
the  purpose  of  making  out  a  transcript,  which  shall  embody  a  truthful  history 
of  the  cause,  as  it  appears  of  record  in  the  court  whence  it  comes. 

The  objections  to  the  admissibility  of  the  exemplification  were,  therefore, 
properly  overruled. 

In  this  court,  it  has  not  only  been  strenuously  urged  that  the  Mississippi 
judgment  was  against  evidence  and  contrary  to  Mississippi  law,  but  that  we 
can  go  behind  that  judgment  and  entertain  the  plea  of  prescription  under  the 
Louisiana  Code  to  the  note  upon  which  the  Mississippi  suit  was  based.  It  is 
conceded  that  the  judgment  in  Mississippi  was  rendered  after  contestation  be- 
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W.Fkliciaha  RR.  tween  the  parties,  by  a  court  of  competent  jurisdiction,  and  no  fraud  is  allcfjed. 
TiioRSTos.      Under  these  circuiiistauces,  it  is  far  beyond  the  appellate  power  of  this  court, 
to  alter  or  revise  the  decrees  of  the  High  Court  of  Errors  and  AppeaL-i,  or  of 
any  other  court  of  Mississippi.     And  it  would  be  subversive  of  fundamental 
principles  and  productive  of  litigation  without  end,  to  open  a  judgment  thus 
rendered  and  permit  the  defendant  to  plead  either  the  old  or  any  new  defences 
to  the  original  cause  of  action.     The  promissory  note  which  the  plaintiff  sued 
,  upon  in  Mississippi,  has  no  longer  a  legal  existence  ;  it  is  merged  in  the  judg- 
ment, and  It  can  only  be  severed  from  it  by  the  reversal  or  rescission  of  that 
judgment     Ahat  v.  Bumoii^  9  La.  418;   Oaley  v,  Mitrphy^  1  An.  372  ;  SmaU 
.  ley  V.  Creditors,  3  An.  886 ;  Denniatoun  v.  Payne,  T  An.  383. 

The  prescription  liherandi  eausa  appertains  to  the  remedj^  and  is  governed 
by  the  law  of  the  former.  The  defendant  can  plead  any  prescription  estab- 
lished by  the  law  of  Louisiana  to  the  particular  action  brought  against  him 
here ;  but  this  is  a  personal  action  of  debt  upon  a  judgment — it  is  not  an  ac- 
tion  upon  a  promissory  note.  The  prescription  applicable  to  judgments  is  ten 
years.  But  the  judgment  sued  upon  was  rendered  in  April,  1 855,  and  thin 
suit  was  brought  in  June,  1850. 

It  is  well  settled,  that  a  judgment  rendered  in  another  State  of  the  Union, 
piH^porly  authenticated,  has  the  same  force  and  effect  here  as  in  the  State  whei-e 
it  was  ixinderod.  Tipton  v.  Mansfield,  10  La.  198  ;  Briggs  v.  Spenacr,  3  Rob, 
365 ;  V  Cranch  481 ;  8  Wheat  234.  And  a  final  judgment  of  a  competent 
court  of  a  sister  State,  after  citation,  Is  conclus^ivo  of  the  matters  therein  de- 
termined between  the  same  parties  here,  in  the  absence  of  evidence  positively 
impeaching  it  lioitandy.  Jarrin,  5  An,  43;  Leitin  \,  Wilder,  4  An.  574; 
Hazard  v.  Agricult-und  Banh  of  Mlssiaftippi,  11  Rob.  335  ;  Macheew  Cairnc*, 
2  N.  S.  599, 

There  is  nothing  in  the  pleadings  or  the  evidence  to  impeach  the  judgment 
sued  upon ;  and  the  action  upon  that  judgment  is  not  prescribed  by  our  law. 

We  have  not  noticed  the  bill  of  exopptions  to  the  refusal  of  the  prayer  in 
the  dcfbndant's  answer  for  a  trial  ))y  jury,  because,  although  the  point  has 
been  brought  to  our  attention,  the  appellant's  counsel  has  not  asked  that  the 
cause  be  remanded  for  a  jury  trial,  but  has  chosen  to  put  it  before  us  on  its 
merits,  and  to  ask  a  final  judgment  at  our  hands.  This  course  was  the  more 
proper,  as  the  defence  involves  only  questions  of  law,  and  as  our  opinion  upon 
these  questions  is  decisive  of  the  case,  it  would  be  worse  ihan  usel»^<s  to  sub- 
ject tlie  parties  to  the  expense  and  df'lay  of  a  new  trial. 

Judgnient  aflinucd. 
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PRESENT! 
HoK.  E.  T.  Merrick,  Chief  Justice. 
Hon.  a.  M.  Buchanan, 
Hon.  H.  M.  Spofford,         m        •  ^     t    ^  • 
Hon.  C.  V00KHIE8.  \  Associate  Justtcea. 

Hon.  J.  L.  Cole. 


Emma  Le3sep8,  widow  Richardson  v.  J.  J.  Wicks. 

The  signature  of  the  vcttde«  to  an  act  of  sale  soiu  aeitiff  prii^S^  M  not  iiecessary  under  the  tiroVisIohtf 
of  our  Civil  Code,  Which  does  not  contain  the  Art.  1835  of  the  C.  N.  Under  our  law  a  sale  of  mova^ 
hies  tnay  be  made  by  parol ;  but  if  the  vendor  chooses  to  make  the  sale  in  Writing,  his  signature  to 
the  act  is  good  proof  against  him^  although  Without  the  signature  of  the  vendee.  The  expression 
of  Art.  2S89  of  the  Civil  Code>  "  between  those  Who  have  subscribed  it  **  Is  synonymous  with 
again^  those  Who  have  subscribed  it.  A  party  agaihst  Whom  an  act  ulider  private  signature  la 
offered  must  either  acknowledge  or  deny  his  signature.  The  burthen  of  proof  of  a  simulation  \t 
thrown  on  the  defendant  Who  alleges  it.  A  special  plea  always  controls,  so  far  as  it  goes,  the  gene-* 
ral  issue.  A  party  is  not  allowed  to  vary  or  destroy  his  own  voluntary  Written  agreement,  by  any 
thing  short  of  written  evidence,  Which  includes  atasWers  to  interrogatories  on  facts  and  atticles. 

APPEAL  IVom  the  Second  District  Court  of  New  Orleans,  Morgan^  J* 
C.  RoBelius  and  L.   Cmtera^  for  plaintiflf  and  appellant      Durant  A 
Itomor^  for  defendant. 

BcctiANAN,  J.  The  defendant  was  sued  by  citation  and  sequestratioUj  for 
certain  moTables  (household  furniture^)  sold  by  hibi  to  Robert  Richards&n^ 
deceased^  fbr  a  price  in  cash.  A  bill  of  sale  of  said  taovables,  under  private 
signature,  containing  ah  acknowledgment  of  the  receipt  of  the  price^  and  signed 
by  defendant,  was  offered  in  evidence  by  plaintiff,  and  rejected  by  the  District 
Court,  on  the  ground  that  the  document  Was  not  signed  by  the  vendee,  Robert 
RicJiardtfon^ 

There  was  judgment  of  nonsuit  j  and  the  case  is  befbrc  us,  upott  a  bill  of  feX» 
ceptions  to  th«  ruling  of  the  court  below,  rtyecting  the  evidence  abovft  men- 
tioned. 

We  think  the  court  erred,  both  on  general  principles  and  on  the  issue,  as 
made  by  defendant's  answer. 

As  to  the  necessity  for  the  signature  of  the  vendee  to  a  bill  of  sale  under 
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LuBsn  private  signature,  the  appellee  has  relied  in  this  court  upon  the  authority  of 
Wicw.  Duranton.  But  the  reasoning  of  that  commentator,  7oco  c/^<i^o,  has  reference 
to  the  Article  1325  of  the  Code  Napoleon—an  Article  not  copied  into  the  Louisi- 
ana Code.  That  Article  requires  acts  under  private  signature  which  contain 
synallagmatic  conventions,  to  be  made  in  as  many  originals  as  there  are  parties 
having  a  distinct  interest 

In  our  law,  a  sale  of  movables  may  be  made  by  parol,  as  well  as  in  writing; 
but  if  the  vendor  have  thought  fit  to  reduce  his  acknowledgment  of  such  a  sale 
and  of  the  receipt  of  the  price  to  writing,  under  his  signature,  such  written 
acknowledgment  is  surely  good  proof  against  him.  The  expression  of  Article 
2289  of  the  Louisiana  Code  ^^heticeen  those  who  have  subscribed  it"  is  synony- 
mous with  *^*' against  those  who  have  subscribed  it;"  and  by  article  2240,  he 
against  whom  an  act  under  private  signature  is  offered,  is  bound  to  acknowl- 
edge or  deny  his  signature.  In  fact,  that  is  what  the  defendant  has  done  in 
this  case ;  for  in  his  answer,  after  pleading  the  general  denial,  he  goes  on  to 
plead  specially  *Hhat  the  transfer  mentioned  in  the  plnintifiTs  petition  was  not 
serious,  and  never  intended  to  be  carried  into  effect  between  the  parties,  viz: 
deceased  and  plaintiff;  that  no  consideration  for  the  furniture  described  in  the 
petition  of  plaintiff,  was  ever  given  by  deceased,  and  that  the  said  furniture  al- 
ways remained  in  the  possession  of  defendant,  who  has  never  ceased  to  be 
owner  thereof." 

The  second  of  these  pleas  waives  the  first — the  general  issue;  and  the  con- 
tract being  admitted,  (that  is  to  say,  the  execution  of  the  written  conveyance 
of  the  property  to  defendant,)  the  burden  of  proof  is  thrown  upon  the  defen- 
dant to  prove  the  simulation,  which  he  alleges.  A  special  plea  always  controls, 
as  far  as  it  goes,  the  general  issue. 

The  case  of  Hill  v.  Maddox^  11  Ann.  511,  cited  by  defendant,  has  no  analogy 
to  the  present  In  that  case,  an  instrument  having  the  form  of  a  sale  for  cash, 
of  articles  of  household  furniture,  and  signed  by  the  vendor,  was  not  rejected 
by  the  court,  but  was  held  to  be  an  informal  pledge,  and  not  a  sale,  by  virtue 
of  two  other  contemporaneous  writings,  which  were  given  in  evidence,  and 
which  explained  the  true  nature  of  the  transaction. 

The  only  question  that  remains,  is,  whether  the  cause  shall  be  remanded  for 
the  purpose  of  giving  the  defendant  an  opportunity  to  make  out  by  proof,  the 
special  defence  pleaded  by  him. 

It  appears  that  defendant  offered  no  evidence,  and  it  is  possible  that  he  may 
have  written  proof  in  the  nature  of  a  counter  letter,  which  he  did  not  deem  it 
necessary  to  offer,  on  account  of  the  ruling  of  the  District  Court,  rejecting  the 
plaintiff's  evidence.  If  so,  his  neglect  to  offer  such  proof,  can  scarcely  be  im- 
puted to  him  as  a  fault  for  which  he  must  suffer.  We  will  therefore  give  de- 
fendant the  benefit  of  the  silence  of  the  record  on  this  subject  But  it  is 
proper  that  we  should  add  that  the  unvarying  jurisprudence  of  this  court  does 
not  allow  a  party  to  vary  or  destroy  his  own  voluntary  written  argument^  by 
any  thing  short  of  written  evidence,  which  includes,  under  the  decisions, 
answers  to  interrogatories  on  facts  and  articles,  Williams  v.  llood^  11  An.  115; 
McCall  v.  Tfenderson^  11  An.  210;  Stratton  v.  Hoger^  11  An.  381 ;  Semere  v. 
Seinhe^  10  An.  V05;  Barry  v.  Louisiana  Insurance  Company ^  11  J{artinC32; 
Delahoussaye  v.  Delahoumtye,  7  N.  S.  203;  Prudence  y.  Bermodi^  1  La.  240; 
Rogers  v.  Ilendshy,  2  La.  600;  Maignan  v.  Gleises,  4  L.  R.  4;  Macarty  v. 
Bond,  9  L.  R.  350;  Frost  v.  Belout,  14  L.  R.  108;  Ifaehet,  mirwrK  4  Rob,  299; 
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Grates  v.  Steely  2  An.  482 ;  JIar kin's  succession,  2  Ann.  926 ;  Rachal  v.  Raehal, 

4  An.  601.  WicM. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  cause  be  remanded,  with  instructions  to  the 
said  court  to  receive  in  evidence  the  document  mentioned  in  the  bill  of  excep- 
tions in  the  record ;  and  that  defendant  and  appellee  pay  the  costs  of  appeaL 


State  r.  Eichard  McDonnell. — Michael  Duffy,  Appellant. 

The  surety  nuiy  be  sued  without  making  the  principal  a  party  to  the  suit. 

The  Auditor's  account,  charging  a  delinquent  tax  collector  with  the  amount  of  his  defalcation,  li 
sufficient  evidence  to  establish  the  liability  of  the  surety  on  the  collector's  bond. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
E.  TT.  Moise,  Attorney  General,  for  the  State.     0.  Roselius,  for  the  appel- 
lant. 

Merkick,  C.  J.  This  suit  was  instituted  upon  the  bond  of  the  defendant, 
Richard  McDonnell,  as  State  Tax  Collector  for  the  Fourth  District  of  New 
Orleans. 

The  account  from  the  books  of  the  Auditor  of  Public  Accounts,  which  was 
offered  in  evidence  without  objection,  shows  that  McDonnell  was  a  defaulter  for 
$27,954  57. 

The  proceeding  was  commenced  by  a  rule  against  the  tax  collector  and  his 
sureties  under  the  7l8t  Section  of  the  Act  approved  March  15,  1865.  Acts 
1855,  p.  517,  518.  McDonnell  having  absconded,  as  it  appeared  by  the  return 
of  the  Sheriff,  a  Curator  ad  hoc  was  appointed  to  represent  him. 

Michael  Dvffy,  one  of  the  defendants  in  the  rule,  who  was  condemned  as 
surety  for  McDonnell  for  the  sum  of  one  thousand  dollars,  has  appealed  from 
the  decree  which  was  adverse  to  the  defendants.  He  assigns  the  following 
errors,  viz: 

1st  "The  proceedings  are  irregular,  nail  and  void,  because  the  principal 
obligor,  McDonnell,  has  not  been  cited  and  is  not  before  the  court,  and  no  judg- 
ment can  be  rendered  against  his  sureties  unless  the  amount  of  the  alleged  de- 
falcation is  established  contradictorily  with  him.  The  appointment  of  a  Cura- 
tor atl  hoc  is  unauthorized  by  law.'* 

2d.  **  There  is  no  legal  evidence  whatever  to  establish  any  defalcation  on  the 
part  of  McDonnell,  the  tax  collector.  The  return  of  the  Auditor  of  Public 
Accounts  is  no  evidence  of  the  facts  stated  therein.     Xo  law  has  made  it  so." 

I.  On  the  first  ground  assigned  as  error,  we  remark,  that  if  there  be  any 
ca.se,  in  which  the  surety  should  respond  for  his  principal,  it  is  where  the 
principal  has  absconded  with  the  funds  the  safety  of  which  the  surety  has  un- 
dertaken to  guarantee. 

If  a  personal  service  upon  the  principal  were  necessary  in  order  to  charge  the 
surety,  a  bond  taken  to  secure  the  State  against  the  acts  of  the  principal  debtor 
would  be  entirely  nugatory,  for  if  the  principal  should  flee  from  the  State,  there 
would  be  no  recourse  against  his  sureties.  But  the  surety  may  be  sued  with- 
out making  the  principal  a  p7Tty  to  the  suit.  If  so,  the  appointment  of  a 
Curator  ad  hoc,  to  represent  the  principal  debtor,  cannot  prejudice  the  surety. 
If  the  surety  is  properly  cited,  the  only  question  between  him  and  the  State 
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Statb  is,  has  the  hond  been  forfeited,  and  how  much  is  due  upon  the  same?     It  niijrht 

v. 
McDoMNKLu      be  convenient  for  him  if  his  principal  should  answer  these  questions.     But  if 

his  principal  has  absconded,  the  suret}^  must  respond  to  them  alone. 

II.  The  certified  extract  from  the  Auditor's  account  was  received  without 
objection.  It  was,  therefore,  properly  considered  by  the  court  The  defendant 
who  did  not  even  take  a  bill  of  exceptions  to  the  introduction  of  the  evidence, 
cannot  make  its  reception  a  valid  basis  for  the  assignment  of  error.  He  must 
be  presumed  to  have  assented  to  its  introduction.  11  An.  37.  But  if  it  be  in- 
tended by  the  assignment  of  errors  to  assert,  that  the  account  of  the  Auditor 
proves  nothing  when  introduced  in  evidence,  the  objection  is  answered  by  the 
section  of  the  statute  cited,  which  makes  it  the  duty  of  the  Auditor  of  Public 
Accounts  to  charge  the  delinquent  with  tlic  amount  of  his  defalcations,  and  to 
require  the  District  Attorney  of  the  proper  district  to  proceed,  by  rule,  against 
the  tax  collector  and  his  sureties. 

Jud^micnt  affirmed. 


Thomas  Hynks  v.  C.  A.  Morin. 

Where  the  holder  of  two  notes  secured  by  mortgage  on  the  same  property,  at  the  matarity  of  the 
first  note  obtained  a  Judgment  on  It,  trlth  preference  on  the  proceeds  of  the  sale  of  the  mortgaged 
property,  which  being  sold  under  his  execution,  did  not  bring  a  sofficiebt  amount  to  satisfy  both 
notes.  Held :  That  the^.^.  Issued  under  the  Judgment,  should  have  been  first  satisfied  in  full, 
and  the  balance  held  by  the  purchaser  and  Judgment  creditor,  who  bought  in  the  property,  to  meet 
the  other  note  pro  iantjy  when  it  became  due. 

The  plainttir  in  the  seiaure,  who  was  the  holder  of  both  of  the  notes,  not  baring  asked  for  a  sale  of 
the  property  on  such  terms  of  credit  for  the  balance  of  the  price,  as  would  correspond  with  the 
falling  due  of  the  second  note,  the  Sheriff  had  no  right  to  apply  the  price  first  to  the  outstanding 
note  in  the  hands  of  the  selcing  creditor,  and  thus  leave  a  balance  unpaid  on  the  execution  under 
which  the  property  was  sold. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  J^eynolds,  J. 
L.  F.  Andry^  for  plaintiff.     G.  Lcgardtur  and  e/i  Z.  Timot^  for  defendant 
and  appellant 

Spofpord^  J.     The  appellant  states  his  case  thus: 

"  C.  A.  Morin^  was  the  holder  and  owner  of  two  promissory  notes  subscribed 
by  Thomas  ITi/nes^  one  for  the  sum  of  $1,G80,  the  other  for  the  sum  of  $1^770, 
and  secured  both  by  the  same  mortgage  upon  the  8ame  ^^roperty, 

"At  the  maturity  of  the  first  note,  to  wit:  that  of  $1,680,  Morin  brought 
suit  upon  it,  obtained  judgment  against  Hyncs  and  issued  aji.fa,  under  which 
the  Sheriff  seized  the  mortgaged  property  and  sold  it  for  $2,400  cash. 

"The  Sheriff  then  deducted  his  costs,  amounting  to  $45  f  0,  and  applied  the 
balance,  to  wit:  $2,354  50,  to  the  payment:  1st  of  the  outstanding  note  of 
$1,770,  and  2d,  of  the  writ  in  his  hands  which  amounted,  with  interest  and 
costs,  to  $1,789  05;  thus  leaving  a  balance  of  $1,204  55,  still  due  under  the 
writ 

"For  the  recovery  of  this  balance,  Morin  issued  an  alias  Ji.fa.^  which  was 
enjoined  by  Ilynes^  upon  the  ground  that  the  sheriff  ought  to  have  applied  the 
proceeds  of  the  sale  to  the  payment  in  full  of  the  writ,  and  that  the  latter  was, 
therefore,  satisfied." 

"The  District  Judge  was  of  a  like  opinion  and  made  the  injunction  per- 
petual." 

"From  this  judprment  ^for^n  has  appealed." 
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Considering  that  C.  A.  Mnriu^  the  holder  of  both  the  mortji;aj?c  notes,  one 
due  and  the  other  not  due,  chose  to  take  a  judgment  by  preference  on  the  one  Momir. 
that  was  due,  without,  at  the  same  time,  asking  for  an  order  that  the  property 
(mortgaged  at  once  to  secure  both)  bo  sold  on  such  terms  of  credit  for  the  bal- 
ance as  would  correspond  with  the  falling  duo  of  the  other  note,  we  think  there 
was  no  error  in  perpetuating  the  injunction.  By  the  terms  of  the  judgment, 
which  were  of  his  own  seeking,  ho  had  secured  a  preference  on  the  proceeds  of 
the  sale  for  the  paynaent  of  the  whole  of  the  note  then  due.  However,  justly 
and  successfully,  a  third  person  might  have  complained  of  and  interferred  with 
this  judgment,  the  party  who  procured  it  had  no  right  to  change  it  The^\/a. 
issued  under  it  should  have  been  first  satisfied  in  full,  and  the  balance  held  by 
the  purchaser  and  judgment  creditor,  Morin^  to  meet  the  other  note  pro  tanto^ 
when  it  should  fall  due. 

Judgment  affirmed. 


State  v.  John  McGixnis. 

The  Information  charjjfcd  that  the  prisoner  on,  Ac,  at,  Ac,  "  with  a  certain  dangerous  weupon.  to 
wit :  a  pistol,  in  and  upon  one  Thomas  Jfartin,  did  make  an  ai»ault,  by  wilfully  shooting  at  him 
with  the  Intent,  him,  the  said  Thomas  Martin^  then  and  there  to  kill  and  murder."  There  was 
endorsed  on  the  information  the  phrase  "  Information  with  intent  to  kill,"  which  formula  was  re- 
peated by  the  clerk  in  the  entry  on  the  minutes  of  the  court.  IMd  :  That  the  mistake  of  the 
clerk  neither  enlarged  nor  reduced,  nor  violated  the  authentic  accusation  contained  in  the  body  of 
the  information  on  which  the  prisoner  had  been  arraigned  and  pleaded  not  guilty. 

The  verdict  of  guilty,  found  by  the  jury,  was  properly  followed  by  a  sentence  against  the  prisoner 
for  the  offence  charged  in  the  body  of  the  Information.  The  minor  offence  of  "  an  assault  with 
Intent  to  kill,"  endorsed  on  the  information,  whs  not  the  offence  for  which  he  should  have  been 
punii^hed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
£.  W.  Jloi8(\  Attorney  (Jcncral  for  the  State.     B.  S.  lajquifi  and  Sace  <& 
Foster^  for  the  appellant. 

Si'orFOHi),  J.  John  J/r^///?//.'f  has  appealed  from  a  judirinent  of  the  First 
District  Court  of  New  Orleans,  whereby  he  was  sentenced  to  eijxhteen  months 
imprisonment,  at  hard  labor,  in  the  State  Penitentiary,  and  to  pay  the  costs  of 
prosecution. 

There  is  no  bill  of  exceptions  in  the  record,  and  our  attention  is  confined  to 
two  errors  assij^ned  in  this  court  as  apparent  on  the  record: 

*'lst.  That  the  accused  has  been  sentenced  for  an  offence  for  which  he  was 
never  tried. 

"2d.  That  he  has  been  sentenced  under  an  illegal,  invalid  and  insufiBcient 
information." 

Under  an  Act  of  1855,  (Revised  Statutes,  p.  100,  Section  2,)  "prosecutions 
for  oflTenccs  not  capital,  may  be  by  information,  with  the  consent  of  the  court 
first  obtained." 

It  appears  by  the  record,  that  the  District  Attorney,  with  leave  of  the  court, 
filed  an  information  against  John  McGinn  is,  which  was  duly  docketed  and 
numbered  12,574.  This  information,  which  thus  became  an  integral  part  of 
the  record,  charged,  that  JoJtn  McGinnis,  on,  &c.,  at,  &c.,  "with  a  certain  dan- 
gerous weapon,  to  wit:  a  pistol,  in  and  upon  one  Thomas  Martin^  did  make  an 
assault,  by  wilfully  shooting  at  him,  with  the  intent,  him,  the  said  Thomas 
Martin^  then  and  there  to  kill  an<l  murder." 
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Statb  Upon  his  arraignment,  he  pleaded  "not  guilty,"  and,  after  a  trial,  the  jury 

McGnnns.  brought  in  a  verdict  of  "guilty,"  with  a  strong  recommendation  to  the  mercy 
of  the  court  There  was  no  demurrer,  no  motion  to  quash,  and  no  motion  for 
a  new  trial  or  in  arrest  of  judgment 

Inasmuch  as  under  the  number  and  title  of  the  cause,  there  was  endorsed 
upon  the  information,  the  phrases  "  information  for  assault  with  intent  to  kill," 
a  descriptive  formula,  w^hich,  it  appears,  the  clerk  repeated  when  making  his 
entries  relative  to  the  arraignment,  trial,  &c.,  &c.,  the  appellant  contends  that 
we  must  infer  that  he  was  tried  for  nothing  but  an  assault  with  intent  to  kill, 
which  is  punishable  by  simple  fine  and  imprisonment,  (Revised  Statutes,  p.  136, 
Section  10,)  and  could  not  be  punished  for  an  assault  by  shooting  at  another, 
or  an  assault  with  intent  to  commit  murder,  which  are  punishable  by  imprison- 
ment, at  hard  labor,  not  exceeding  two  years.  Revised  Statutes,  p.  1 36,  Sec- 
tion 9. 

The  concise  endorsement  of  the  character  of  the  offence  upon  an  information 
or  indictment  is  for  convenience  only,  and  forms  no  part  of  the  substance  of  the 
charge.  The  States,  Smith,  6  Ann.  341;  State  v.  Eohfrucht,  13  Ann.  883. 
It  is  advisable  that  the  District  Attorney  or  the  clerk,  if  he  makes  such  en- 
dorsement at  all,  should  describe  the  offence  as  accuratel}'  as  is  consistent  with 
brevity;  but  a  mistake  in  this  particular  can  neither  enlarge  nor  reduce,  nor 
vitiate  the  authentic  accusation  which  is  contained  only  in  the  body  of  the  in- 
dictment found,  or  information  filed  by  leave  of  the  court 

The  prisoner  is  never  called  to  answer  to  the  condensed  title  of  a  bill  or  in- 
formation ;  he  is  arraigned  and  tried  upon  the  bill  or  information  itself 

So  an  error  of  the  clerk  in  entering  upon  his  minutes  a  brief  description  of 
the  nature  of  the  offence,  whenever  the  case  is  called  by  its  number  and  in  its 
order,  cannot  change  in  any  degree  the  formal  accusation  preferred  against  the 
prisoner  according  to  law,  nor  vitiate  the  proceedings  under  such  accusation. 

Although,  in  this  case,  it  would  have  been  more  accurate  to  have  endorsed 
upon  the  information  the  words,  "assault  by  shooting  another  with  intent  to 
murder,"  the  prisoner  to  whom  that  information  was  read,  when  he  pleaded  to 
it,  knew  that  such  was  the  nature  of  the  accusation  against  him ;  and  the  mis- 
take of  the  District  Attorney  or  the  clerk  in  styling  the  offence  "an  assault 
with  intent  to  kill,"  by  an  endorsement  which  was  surplusage  and  entries 
which  were  needlessly  full,  mislead  no  one ;  for  the  prisoner  was  tried,  not 
upon  the  endorsement,  nor  upon  the  concise  description  of  the  charge  unneces- 
sarily added  by  the  clerk  to  his  entries  of  the  proceedings  in  the  case,  but  upon 
the  information  itself.  And  when  the  jury  found  a  general  verdict  of  guilty, 
they  found  the  prisoner  guilty  in  manner  and  form  as  charged  in  the  informa- 
tion, not  as  charged  in  the  endorsement  or  the  clerk's  entries. 

The  second  error  assigned  is  so  vaguely  set  forth  that,  perhaps,  it  should  re- 
ceive no  notice  at  our  hands.  We  will  remark,  however,  that  the  information 
strictly  pursues  the  tenor  of  the  9th  Section  of  the  crimes  Act  of  March  14th, 
1855,  p.  131,  and  that  the  offence  is  purely  statutory.  If  there  are  any  defects 
in  setting  forth  details,  they  are  defects  of  form  merely,  and  as  such,  should 
have  been  objected  to  by  demurrer  or  motion  to  quash  before  the  jury  was 
sworn,  and  could  not  be  listened  to  afterwards.  Act  relative  to  criminal  pro- 
ceedings, approved  March  14th,  1855,  Section  18,  Revised  Statutes,  p.  177, 
Section  91. 

Judgment  afiBrmed. 
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W.  Oreevy  et  al.  v,  J.  W.  Brkedlove. 


A  motton  to  dltmlM  the  appeal  is  too  late  after  the  lapee  of  three  Judicial  dayi,  from  the  iiUxig  of  the  il    ann' 

transcript,  and  after  the  caase  has  been  set  dovn  for  trial  at  the  instance  of  the  party  who  moves  49  15Q7 

the  dyralssal.  IF^I 

Property  sank  In  a  steamboat  and  unclaimed  for  twenty>three  years  held  to  be  dearly  derelict.  52  lisgj 

Excessive  damages  awarded  below  will  be  reduced  by  the  Supreme  Court.  ~i2~;45| 

113    6381 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augmtin^  J.     Tried 
by  a  jury.    H.  Gaither  and  TF!  S,  Stamhury^  for  plaintiffs.  Semmes  <6 
Labat  and  J.  C.  Larue^  for  defendant  and  appellant 

Spofford,  J.  The  motion  to  dissmiss  came  too  late.  More  than  three  ju- 
dicial days  had  passed  since  the  filing  of  the  transcript,  and  the  cause  had  al- 
ready been  set  down  for  trial  at  the  instance  of  counsel  for  the  party  who 
afterwards  made  the  motion  to  dismiss.  See  Temple  y.  Marshall  <b  Jamee^ 
11  Ann,  613.     aReilly  v.  McLeod,  2  Ann.  138. 

The  property  sunk  in  the  steamer  Tennessee  having  been  unclaimed  for 
twenty-three  years  was  clearly  derelict  The  plaintiflfe  had  a  right  to  attempt 
its  recovery  by  means  of  their  diving  bells  and  wrecking  apparatus. 

The  defendant,  under*  the  evidence,  was  without  a  legal  interest  to  justify 
his  interference  with  the  operations  of  the  plaintifis.  There  is  evidence  enough 
in  the  record  unobjected  to,  to  establish  the  fact  of  his  wrongful  interference  to 
the  damage  of  the  plaintiffs,  without  considering  the  validity  of  the  certificate 
from  the  Supreme  Court  of  Chancery  of  the  State  of  Mississippi 

But  the  damages  awarded  ($7,000)  appear  to  us  excessive.  The  temporary 
pendency  of  the  injunction  could  only  have  caused  the  plaintiff  to  lose  the  time 
and  money  they  had  already  expended  over  the  wreck,  and  were  obliged  to 
spend  in  resisting  the  injunction.  All  other  considerations  are  too  remote,  con- 
jectural and  fanciful  to  serve  as  a  basis  for  the  estimate  of  damages  in  a  case  of 
this  character. 

For,  the  alleged  treasure  is  still  in  the  river  bed.  So  soon  as  the  injunction 
was  dissolved,  the  plaintifis  might  have  returned  thither  and  renewed  their 
search  for  gold.  They  lost  the  time  spent  in  gaining  access  to  the  wreck  in  the  fall 
of  1846,  because,  pending  the  injunction  the  current  of  the  river  again  covered 
it  with  mud  and  sand.  They  were  put  to  an  expense  of  five  hundred  dollars  in 
defending  the  suit  It  seems  to  us  that  under  the  evidence  three  thousand  dol- 
lars would  be  an  ample  remuneration  to  the  plaintifis  for  their  labor  lost  in 
consequence  of  the  defendants  course  in  suing  out  the  injunction 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  avoided 
and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed  that  the  plaintifis 
recover  of  the  defendant  the  sum  of  three  thousand  five  hundred  dollars  and 
the  costs  of  suit  in  the  District  Court,  they  paying  the  costs  of  this  appeal. 
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Delphine  Soudieu  v.  J.  E.  Fai*r£:8. 

Broken  may  extend  their  responsibility  beyond  Its  limltatioDs  as  fixed  by  Art.  29d7  C.  C,  by  mm- 
Bumini;  to  themselves  other  functions  than  those  Imposed  upon  them  by  law  and  osage.  Where 
such  an  agent  has  disobeyed  Instructions,  he  cannot  rely  upon  a  ratification  of  his  acts  by  bla 
principal,  without  showing  that  they  were  ratified  after  a  diaclosure  of  all  the  material  facta. 

APPEAL  from  the  Second  DiBtrict  Court  of  New  Orleans,  Morgan,  J. 
G.  Legardenr^  for  plaintiff.     St.  Pavl  &  Bonny ^  for  defendant  and  appel- 
lant. 

Spoppord,  J.  Brokers  acting  strictly  in  that  capacity,  **  are  not  responsible  for 
eyents  which  arise  in  the  affairs  in  which  they  are  employed ;  they  are  onl}", 
as  other  agents,  answerable  for  fraud,  or  faults."     C.  C.  2987. 

But  they  may  incur  other  liabilities,  by  assuming  to  themselves  other  func- 
tions than  those  which  law  and  usage  impose  upon  brokers.  By  convention, 
or  by  their  course  of  conduct  with  particular  parties,  the  may  modify  and  en- 
large their  responsibility. 

In  this  case  it  appears  that  the  defendant  was  not  a  simple  intermediary  ; 
he  took  upon  himself  other  and  greater  obligations  than  those  of  a  note  broker 
merely. 

He  undertook  to  make  safe  investments  of  the  plaintiff's  money.  He  re- 
ceived the  money  and  placed  it  upon  his  own  judgment,  not  upon  hers.  This  is 
obvious,  not  only  from  the  direct  testimony  in  the  cause,  but  from  an  admission  in 
the  defendant's  answer. 

He  disobeyed  instructions  and  did  not  invest  upon  mortgage  or  in  first  clasj* 
discount  paper.  He  invested  imprudently  and  is  responsible  for  the  loss  con- 
sequent upon  that  imprudence  and  violation  of  instructions,  unless  the  plain- 
tiff is  shown  to  have  ratified  his  action,  after  a  disclosure  to  her  of  all  the  ma- 
terial facts.  The  ratification  relied  upon  as  inferrible  from  her  having  once 
had  in  her  possession  the  worthless  note  which  the  defendant  bought  with  her 
funds  is  not  well  established ;  for  aught  that  appears  she  was  left  in  ignorance 
of  what  the  defendant  was  bound  to  disclose  in  order  to  shift  from  himself  the 
responsibility  of  a  violation  of  instructions  and  of  a  lack  of  that  prudence 
which  his  special  undertaking  guarantied. 

Judgment  aflRrmed. 


T.  J.  CuttANt  t*.    J.  L.  UiDbELL, 

The  ei'ectlbh  bf  a  vei-ahdah  of  the  Satne  Iridth  With  the  sti>e6t,  ih  frbnt  of  one's  house,  it  ii6t  all 
Infringement  of  the  Mghts  of  the  oW^ner  of  the  adjoining  tetiefaiebt  atid  cannot  be  comfdalned  of  as 
in  Violation  of  the  Articles  of  the  CivU  Code  regulating  the  servitudes  of  light  and  Tiew. 

APPEAL  from  the  Slicth  district  Court  of  NtW  OrleahS,   Cotton^  J. 
C.  HoHcliun^  for  plaintiff  ahd  appellant.     Iknjamin^  Bra<ffnr(l  <^  Finney^ 
for  defendant. 
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Buchanan.  J.     Plaintiff  and  defendant  are  owners  of  adjoining  tenements*        Ddeiwt 
having  a  front  on  Baronne  street  in  this  city.     Defendant  has  erected  a  veran-       BioDia.L. 
dah  in  front  of  his  house,  of  the  same  width  with  the  side-walk  of  Baronne 
street,    and  supported  by  iron  columns.      Plaintiff  complains  of  this  as  a 
nuisance  which  has  caused  him  pecuniary  damage,  and  prays  for  its  abate- 
ment 

In  argument,  plaintiff  relies  upon  Articles  TOT,  711,  712  and  713  of  the 
Civil  Code.  An  examination  of  the  evidence  does  not  show  an  infringement 
by  defendant  of  any  of  those  Articles.  The  servitudes  of  light  and  view, 
which  plaintiff  may  claim,  are  those  which  are  common  to  all  the  front  pro- 
prietors of  Baronne  street,  and  no  more.  The  distinction  which  Is  made  in  the 
petition  between  a  right  to  erect  a  balcony  of  three  or  four  feet  in  width  in  front 
of  one's  property  (which  is  admitted,)  and  the  right  to  erect  a  balcony  or  ve- 
randah of  the  width  of  the  side-walk  of  Baronne  street  (which  is  denied)  is 
purely  fanciful,  and  has  no  foundation  in  law  or  in  reason.  Every  front  pro- 
prietor is  clearly  under  an  obligation  not  to  obstruct  the  free  use  of  the  street ; 
and  the  enforcement  of  this  obligation  concerns  the  municipal  authority,  which 
has  enforced  it,  as  shown  by  the  ordinance  of  1852,  by  the  prohibition  to  erect 
awnings  or  balconies,  which  shall  be  less  elevated  than  eight  feet,  above  the 
side-walk.  As  to  the  verandahs,  of  the  kind  erected  by  the  defendant,  extend- 
ing over  the  whole  breadth  of  the  side-walk  and  elevated  far  above  it  by  columns 
on  a  line  with  the  qurb  stone,  which  the  evidence  shows  to  have  become  so 
common  of  late  years,  they  are  very  obviously,  so  far  as  the  public  is  concerned, 
a  great  improvement  as  compared  with  the  hanging  galleries  and  wooden  sheds 
which  extend  only  to  the  half  or  the  third  of  the  width  of  the  side-walk,  and 
from  which  the  drip,  in  rainy  weather,  is  so  great  an  annoyance  to  foot  passen- 
gers. These  modem  verandahs,  on  the  contrary,  afford  a  perfect  shelter  from 
the  sun  and  weather,  to  passers  by  the  front  of  the  houses  to  which  they  are  at- 
tached. In  sultry  climates,  the  necessity  of  shade  from  the  sun,  to  health, 
and  comfort,  has  universally  introduced  the  custom  of  balconies  or  verandahs ; 
which  in  this  respect,  are  equally  beneficial  to  the  inmates  of  the  houses,  and 
to  wayfarers.  So  much  for  the  public  considerations  attaching  to  this  subject ; 
and  which  are  the  only  ones  really  presented  by  the  evidence,  inasmuch  as  the 
plaintiff  has  not  pretended  to  have  any  servitude  upon  the  property  of  his 
neighbor  the  defendant,  created  by  convention  or  written  title. 

As  to  the  acts  of  defendant  and  his  tenants,  alleged  to  have  caused  damage 
to  plaintiff,  we  perceive  an  inconsistency  in  the  complaint  first  made,  that  the 
erection  of  the  verandah  was  an  intrusion  upon  the  privacy  of  the  plaintiff's 
dwelling,  by  enabling  defendant's  tenants  to  look  into  plaintiff's  bedchambers ; 
and  the  second  complaint,  (after  defendant  had  erected  a  screen  or  lattice  upon 
the  south  end  of  his  veranhah)  that  the  screen  or  lattice  so  erected,  obstructed 
the  prospect  towards  Canal  street.  The  defendant,  in  erecting  such  screen, 
appears  to  have  been  actuated  by  a  sincere  desire  to  obviate  the  objections 
previously  made  by  his  neighbor,  to  the  verandah ;  and  to  have  used  every  ex-  « 
ertion  to  protect  the  plaintiff  from  the  indiscretion  or  impertinence  of  de-- 
fondant's  tenants. 

Being  of  opinion  that  the  defendant  has  not  invaded  the  legal  rights  of  the 
plaintiff,  in  the  erection  of  the  verandah  in  question,  the  judgment  of  the 
District  Court  is  affirmed,  with  costs. 
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L.  &  R.  CoucY  V,  Patrick  Cummings — J.  M.  Bach,  Warrantor. 

The  mere  trespaBser  who  ii  defendant  in  a  petitory  action,  cannot  defeat  a  prima  fade  title  made 

out  by  the  plalnttlTon  the  ground  of  the  non-rigistry  of  such  title.       ^ 
The  registry  may  be  made  at  any  time  and  it  does  not  concehi  a  trespasser  that  it  should  be  made 

at  ail. 
As  against  a  nalced  trespasser,  the  plaintiff  in  the  petitory  action  is  not  bound  to  show  a  tiUe  perfect 

against  the  whole  world. 
In  forced  sales  for  taxes  the  forms  of  law  must  be  rigidly  pursued  and  a  title  thus  derived  cannot  be 

aided  by  intendment. 
When  the  proceedings  are  against  one  described  as  an  absentee,  the  purchaser  at  the  tax  sale  would 

acquire  only  the  interest  of  such  absentee.  ^ 

APPEAL  from  the  District  Court  of  Jeflferson,  BurthS,  J. 
Micfiel  &  Gilmore,  for  plaintiffs.    T.  McCay,  for  defendant     Biestand  <fc 
Levf/^  for  warrantor  and  appellant 

Spopford,  J.  The  plaintifik  having  succeeded  in  a  petitory  action  for  cer- 
tain lots  of  ground  in  Jefferson,  the  defendant's  warrantor  has  appealed. 

The  plaintiffs  claim  the  lots  as  instituted  heirs  of  Victoire  Marcos  Tio^  de- 
ceased, who  acquired  title  from  XeUon  Fouche  and  Jean  Jacques  Montfoti  on 
the  17th  May,  1836,  by  notarial  act 

The  warrantor,  Btuih^  claims  to  have  acquired  a  valid  title  to  the  same  lots  on 
the  10th  May,  1852,  by  the  Sheriff's  adjudication  at  a  tax  sale  in  the  suit  of 
"  the  Mayor  and  Aldermen  of  the  City  of  Jefferson  for  use  of  T.  May  v.  Judith 
FrouXy  absentee  or  unknown  owner  of  lots  17  to  20  in  square  34.'' 

The  appellant  contends  that  the  plaintiff's  title  is  absolutely  null  and  void  be- 
cause the  act  of  sale  from  Fouche  and  Montford  to  Tio  was  not  proved  to  have 
been  recorded,  and  that  he,  though  he  were  a  mere  trespasser,  as  the  defen- 
dant in  a  petitory  action,  could  defeat  the  plaintiffs  by  pleading  this  lack  of 
registry.     (Rev.  Stat  p.  453). 

This  position  is  indefeasible.  An  unrecorded  sale  is  valid  between  the  parties 
and  their  privies.  The  act  is  receivable  in  evidence  though  not  registered. 
The  registry  may  be  made  at  any  time.  It  does,  not  concern  a  trespasser  that 
the  registry  should  be  made  at  all.  The  law  was  intended  only  to  prot45ct  those 
who  claim  to  have  acquired  the  thing  by  valid  title  themselves  through  or 
under  a  vendor  of  the  person  who  holds  an  unrecorded  deed  and  thereby  causes 
innocent  parties  to  be  deceived.  The  policy  of  the  law  is  that  such  parties 
shall  not  be  affected  by  latent  conveyances.  See  Buelv.  A^  F.  Steamer,  17 
L.  541. 

The  plaintiffs  made  out  a  prima  facie  title  in  themselves.  It  was  then  for 
the  defendant  to  show  a  better  one.  For  as  against  a  naked  trespasser  the 
plaintiff  in  a  petitory  action  is  not  bound  to  show  a  title  perfect  against  the 
world.  Fatin  v.  Blaise,  19  L.  396 ;  Bedford  v.  Urquhart,  8  L.  239;  Baillie 
V.  Burney,  3  Rob.  319  ;  Brougliton  v.  King,  9  R.  218. 

The  title  set  up  by  the  warrantor  only  dates  back  to  the  year  1852.  It  is  a 
title  purporting  to  be  derived  from  one  Judith  Frovx,  by  forced  sale  for  the 
cost  of  building  a  banquette  ajs.^csscd  against  her  alone,  as  appears  by  the  sur- 
.veyor  s  certificate,  which  forms  the  only  evidence  in  the  record  of  the  iniposiiion 
of  a  tax  upon  this  property. 

It  is  contended  that  because  the  proceedings  were  conducted  against  /t/Aw 
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Pwwoj  as  an  "absentee  or  unknown  owner"  of  the  lots,  it  matters  not  who        Cocct 
was  the  owner,  but  that  the  rights  of  every  other  claimant  were  transferred  to      CimiinGs. 
Bdch  at  the  Sheriff's  sale  by  virtue  of  the  21st  secton  of  the  Act  of  9th  March, 
1850,  p.  60.    In  these  forced  alienations  of  property,  the  forms  of  law  must  be 
rigidly  pursued  and  a  title  thus  derived  cannot  be  aided  by  intendment    Upon 
their  face  the  proceedings  were  only  directed  against  Judith  ProuXy  described 
as  an  "  absentee  or  unknown  owner,"  and  they  could  therefore  only  convey 
to  the  purchaser  such  interest  as  she  had.      It  does  not  appear  that  she  had 
any. 
The  judgment  appealed  from  is,  therefore,  affirmed  with  costs. 


City  op  New  Orleans  v.  Martin  Gordon,   Agent,  &c. 

In  an  action  on  a  penal  statute  which  mast  be  strictlj  construed,  it  is  necessary  that  the  facts  con- 
stituting the  grat  men  should  be  clearly  and  distinctly  stated. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
F,  C.  Laville  and  Morel^  for  plaintiff.     Durant  &  Horner^  for  defendant 
and  appellant. 

VooRHiES,  J.  This  is  an  action  to  recover  of  the  defendant  $850,  with  in- 
terest, Assistant  City  Attorney's  commission  and  costs,  penalties  alleged  to 
have  been  incurred  by  him  under  the  third  section  of  an  ordinance  of  the  city, 
approved  23d  June,  1854,  as  follows,  viz : 

*'  Sec.  3.  Be  it  further  ordained,  that  any  person  or  persons  refusing  or 
neglecting  to  repair  the  side-walks,  foot-passages,  or  common  alleys,  in  front  of 
his  or  their  property,  or  bordering  thereon,  or  cause  the  same  to  be  made  when 
required,  after  the  expiration  of  the  ten  days,  shall  be  liable,  in  addition  to 
the  cost  of  making  said  repairs,  to  a  fine  of  ten  dollars  for  each  day  he  or  they 
are  in  contravention,  said  fine  to  be  recoverable  before  any  court  of  competent 
jurisdiction." 

The  agent,  in  his  answer  to  the  plaintiff's  petition,  after  pleading  the  gene- 
ral issue,  avers,  that  the  side  walks  in  front  of  the  property  of  his  principal  is 
and  has  always  been  in  good  order ;  that  neither  he  nor  his  principal  has  ever 
been  put  in  default ;  and  that  if  what  is  alleged  be  true,  which  is  denied,  the 
city  itself  has  violated  the  ordinance  by  not  repairing  the  side  walks,  &c. 

The  defendant  is  appellant  from  a  judgment  of  the  court  below,  condemnin£; 
him  to  pay  the  plaintiff  said  sum  of  $350,  with  five  per  cent  interest  thereon 
fi*om  judicial  demand,  ten  per  cent  thereon  for  Assistant  City  Attorney's 
commission  and  costs  of  suit 

The  first  section  of  that  ordinance  provides,  "  that  whenever  any  of  the 
side-walks,  common  alleys,  or  foot-passages,  within  the  corporate  limits  of  the 
city,  shall  need  repairs,  it  shall  be  the  duty  of  the  street  commissioner,  or  his 
deputies,  to  notify,  in  writing,  the  owners  or  their  agents  of  the  property  front- 
ing or  bordering  thereon,  to  cause  said  repairs  to  be  made  within  ten  days  af- 
ter service  of  said  notice." 

The  second  section  declares,  "  that  after  the  expiration  of  said  ten  days,  in 
case  said  side- walks,  common  alleys  or  foot-passages  are  not  repaired  by  the 
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Nbw  Oblkahb  owners,  or  agents  aforesaid,  it  shall  be  the  duty  of  the  street  commissioner  to 
OoBDos.  cause  the  necessary  repairs  to  be  made  at  the  expense  of  said  owners  of  pro- 
perty fronting  or  bordering  on  said  side-walks,  common  alleys  or  foot-pas- 
sages." 

F,  Young,  deputy  street  commissioner,  for  the  plaintiff,  and  K  F.  Briggiy 
for  the  defendant,  were  the  only  witnesses  examined  on  the  trial  below,  the 
substance  of  whose  testimony  may  be  thus  briefly  stated.  That  of  the  former 
shows,  that  the  side-walk  in  front  of  the  defendant's  property  was  bad  and 
wanted  repairs ;  that  some  one,  whose  name  was  not  signed,  had  complained 
of  it  on  the  books  in  the  Street  Commissioner's  office ;  that  the  defendant's 
agent  was  notified  of  it  in  writing,  on  the  25th  of  September,  185G ;  that  the 
bricks  of  the  pavement  have  sunk  down  in  two  or  three  places,  collecting  paoU 
of  water  whenever  it  rains,  and  wetting  the  pas8er$  hy,  and  has  never  been  re- 
paired ;  that  the  side-walk  complained  of,  and  in  consequence  of  which  he  noti- 
fied the  defendant,  is  on  Apollo  street,  and  extends  from  Thalia  to  Melpomene 
Htreet ;  and  that  he  examined  the  side  walk  on  the  day  of  the  trial  and  found  it 
in  the  same  condition  it  was,  when  he  notified  the  defendant's  agent,  no  at- 
tempt ever  having  been  made  by  the  city  to  have  the  same  repaired. 

The  testimony  of  the  other  witness,  who  resides  on  Thalia  street,  between 
Nayades  and  Apollo,  shows  that  he  is  acquainted  with  the  side-walks,  along 
the  whole  front  of  which  there  is  a  row  of  trees;  that  he  was  called  on  by 
Gordon,  the  defendant's  agent,  to  examine  it  soon  after  the  equinoctial  storm 
in  September  last.  One  of  the  trees  had  been  blown  down,  and  put  up  or  taken 
away  aflerwards,  leaving  no  obstruction.  He  thought  that  QordmC%  notifica- 
tion to  repair  the  side-walk,  proceeded  from  the  tree  having  been  blown  down, 
considering  the  side-walk  in  pretty  good  order.  He  was  not  in  the  habit  of 
going  by  there  daily,  but  at  the  time  Gordon  called  on  him  to  examine  the 
side-walk,  he  found  it  in  as  good  order  as  the  generality  of  banquettes  in  that 
neighborhood ;  he  has  passed  over  it  some  twelve  or  fifteen .  times  since  the 
month  of  October,  and  found  it  in  the  same  condition  as  it  was  when  he  ex- 
amined it  the  first  time. 

The  present  suit  was  instituted  on  the  19th  of  November,  1856,  and  tried  on 
the  1st  of  April,  1867. 

The  following  statement  forms  a  part  of  the  petition,  viz : 

"  [Suit  No.  159.]  Comptroller's  Office,     ( 

Martin  Gordon,  agent  of  D.  F,  Kenner,  No.  35  Camp  street  \ 

To  City  of  New  Orleans : 

For  fine  incurred  by  him  for  having,  on  or  about  the  25th  day  of  September, 
1856,  violated  City  Ordinance,  to  wit :  Ord.  1586,  sect  8d,  in  refusing  to  re- 
pair his  side-walk,  within  corporate  lunits  of  the  city,  although  duly  noti- 
fied hy  J.  A.  Guyoly  Street  Commissioner,  on  the  25th  September,  1856. 

Martin  Gordon,  No.  35  Camp  street,  agent  of  D.  F.  Kemier,  Appollo  street, 
between  Thalia  and  Melpomene  streets.  Fine  of  1 10,  after  ten  days  notifica- 
tion of  ord.,  during  35  days,  at  $10,  $350. 

Witness.  F.  Young,  Deputy  Street  Commissioner. 

Registered,  November  11th  1856.  T.  Theard,  Comptroller. 

To  F   C.  Laville,  Assistant  City  Attorney." 

In  an  action  on  a  penal  statute,  which  must  be  strictly  construed,  it  is  es- 
sential, in  our  opinion,  that  the  facts  constituting  the  gravamen  should  be 
clearly  and  distinctly  stated.  In  this  case,  the  petition  merely  sets  forth  the 
defendants  indebtedness,  arising  from  his  violation  of  the  third  section  of  the 
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ordinance,  which  is  therein  copied,  and  that  "  he  has,  during  thirty-five  days,  Nkw  Oelbaxb 
violated  said  section  of  said  ordininance,  at  ten  dollars  a  day,  making  in  all  ookiwx. 
the  sum  of  $350,  as  per  bill  annexed,  and  part  of  this  petition."  There  is  no 
description  given  of  the  property  of  the  defendant,  or  the  nature  of  the  repairs 
required  to  be  made  to  the  side-walk  in  front  of  the  same.  The  evidence, 
which  we  have  carefully  examined,  appears  to  us  insu£Qcient  to  supply  this 
defect ;  indeed,  giving  equal  weight  to  the  testimony  of  each  of  the  witnesses, 
whose  credibility  does  not  appear  to  have  been  taken  into  consideration  by  the 
court  below,  it  is  certainly  very  inconclusive,  especially  when  we  take  into 
view  the  facts,  if  such  repairs  had  been  necessary,  of  the  remissness  of  the 
city  to  make  them  at  the  expense  of  the  defendant,  as  enjoined  by  the  ordi- 
nance, which  is  imperative,  leaving  it  no  discretion  to  postpone  indefinitely 
such  repairs,  in  order  to  inflict  a  heavy  penalty  on  the  owner.  As  the  mani- 
fest object  of  the  ordinanc  is  to  keep  in  order,  free  from  any  nuisance,  the 
side-walks,  common  alleys  and  foot-passages  of  the  city  for  the  common  use 
and  benefit  of  the  public,  the  infliction  of  the  penalty  in  cases  in  which  such 
object  is  not  sought  to  be  attained,  as  in  the  present  case,  would  be  inequita- 
ble, and  not  in  accordance  with  the  letter  and  spirit  of  the  ordinance. 

We  think  the  court  below,  therefore,  erred  in  overruling  the  defendant's 
exception  to  the  plaintiff's  petition,  on  the  ground  that  the  same  did  not  con- 
tain such  specifications  of  a  violation  of  the  ordinance  as  to  enable  him  to 
answer. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  be  reversed, 
and  the  action  dismissed  at  the  plaintiff's  costs  in  both  courts. 


City  of  New  Orleans  v,  B.  Saloy. 

The  defendADt,  sued  for  a  (ax  bill,  oli^iected  to  the  citation,  that  the  advertisement  by  which  he  vai 
cited,  under  the  Act  of  the  Legislature,  April  16, 1858,  was  only  once  inserted  in  the  official  news- 
paper.   The  objection  held  not  to  be  valid . 

\PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Angxtstin,  J. 
LatilU  and  Morel,  for  plaintiff.     G.  (S^   (7.  B.  Schmidt,  for  defendant  and 
appellant 

Spofford,  J.  The  objection  to  the  citation  does  not  seem  to  be  sustained 
by  the  tenor  of  the  law  of  April  15th,  1858,  p.  86. 

The  other  point  made  in  the  brief  of  appellant  is  too  indefinitely  stated ;  no 
conditions  are  shown  to  have  been  violated,  and  no  specific  informalities  are 
suggested  to  invalidate  the  plaintiff's  claim. 

Judgment  affirmed. 

Buchanan,  J.,  takes  no  part  in  this  decision. 
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Fkarn,  Putnam  &  Co  v.  W.  A.  Richardsok. 

JL  xnercliant  In  LouiavIUe  filled  on  order  on  him  for  merchandlM  to  be  ihipped  to  the  purchaser  at 
Vlcksbarg,  and  took  a  bill  of  lading  for  the  lame,  deliverable  to  the  purchaser  at  Ticksbarg,  from 
the  agent  of  a  steamboat  on  which  the  goods  'were  to  be  transported.  The  goods  were  taken  Xff 
drays  from  Louisville  to  Portland,  to  be  there  received  on  the  boat  according  to  the  cnttooi  of  the 
trade  in  low  water  on  the  Ohio  river.  At  Portland  the  goods  were  delivered  to  a  different  boat 
from  the  one  from  which  a  bill  of  lading  had  been  taken,  and  were  never  delivered  to  the  purchaser 
at  Ticksbnrg.  Jliid :  That  the  bill  of  lading  in  such  a  case  is  conditional,  and  only  binding  In 
case  oT  actual  delivery  of  the  goods  to  the  steamboat. 

The  vendor  of  the  goods  did  not  use  ordinary  care  and  diligence  in  shipping  the  goods  and  the  pur- 
chaser is  entitled  to  recover  back  the  price  paid  for  them. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Seynold*^  J. 
Price  A  Day^  for  plain tifis  and  appellants.      H.  Gaither^  for  defendant. 

Merrick,  C.  J.  The  plaintiffs,  doing  business  at  Jackson,  Mississippi,  or- 
dered thirty  coils  of  rope  from  the  defendant,  a  dealer  at  Louisville  in  wool, 
hemp,  bagging,  rope,  twine,  &c. 

The  latter  made  out  an  invoice  of  the  goods  and  took  a  bill  of  lading  for 
them  from  the  steamboat  Republic  on  the  2d  August,  1854,  signed  by  "  P, 
Lu8.  Barham^  agent,  per  8.  Bomer^^  by  which  the  merchandize  was  to  be  de- 
livered to  plaintiffs  agent  at  Vicksburg,  Mississippi.  The  plaintiffs  in  payment 
remitted  their  bill  of  exchange  upon  the  house  of  Feam^  Donnegan  A  Co.^  of 
New  Orleans,  which  was  accepted  by  them.  The  merchandiEe  never  having 
come  to  hand  the  bill  of  exchange  was  protested  for  non-payment,  but  was 
finally  paid  by  the  acceptors  on  the  2(>th  December,  1855. 

This  action  is  brought  by  the  plaintiflBs  to  recover  back  this  sum  of  money 
as  paid  in  error. 

The  proof  shows  that  the  Ohio  river  is  usually  low  in  August,  and  that  in 
low  water  the  custom  of  the  trade  is  to  take  bills  of  lading  from  the  agents  of 
the  boats  in  Louisville,  and  forward  the  goods  by  drays  to  the  boats  at  Port- 
land, accompanied  by  dray  tickets  addressed  to  the  boats  on  which  parties  in- 
tend to  ship,  giving  the  marks  and  numbers  of  packages.  Sometimes  the  bill 
of  lading  has  the  condition  inserted,  "  subject  to  dray  tickets.'^ 

It  appears  from  the  correspondence  of  the  parties,  which  has  been  produced 
and  on  which  the  case  must  be  determined,  that  the  Republic  did  not  receive  the 
goods,  but  that  they  were  taken  by  a  boat  called  the  Odd  Fellow,  and  reshipped  on 
the  steamer  Dresden  and  finallj'  delivered  to  Messrs.  J.  C.  Oriffln  <j6  Bro» 
Memphis,  Tennessee,  They  were  claimed  by  a  Mr,  Ford,  as  belonging  to  his 
brother  who  had  failed,  and  whose  business  he  was  winding  up.  He  took  six 
coils  of  the  rope  to  his  plantation,  and  the  rest  of  it  he  sold  to  Griffin  <£  Bro. 
The  parties  doubting  their  respective  rights  to  recover  of  Griffin  &  Bro.  and 
Ford^  have  canvassed  in  their  correspondence  the  question  on  whom  the  loss 
must  fall.  The  defendant  contends  that  he  was  only  an  agent,  that  he  took  a 
bill  of  lading  from  the  boat  and  sent  the  goods  to  Portland  for  the  boat,  and 
that  he  did  his  duty  and  was  discharged.  The  plaintiffs  contend  that  the  goods 
were  never  properly  shipped  and  delivered.  It  is  not  important  to  consider 
whether  the  defendant  must  be  considered  as  a  dealer  on  his  own  account  or  as 
a  factor.  In  either  case  it  was  his  duty  to  see  the  goods  shipped.  It  has  been 
held  that  in  ordinary  cases  the  captain  of  a  vessel  is  without  authority  to  bind  the 
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owners  by  signing  a  bill  of  lading  unless  the  goods  are  actually  delivered  or  put       Potham 
on  board  the  yesseL     Abbott  on  shipping,  p.  828,  note  8.     But  the  custom  of     Rxchabimchi. 
trade  at  Louisyille  it  seems,  is  to  sign  the  bills  of  lading  before  the  goods  are 
sent  by  the  drays  to  Portland.     In  such  cases  the  bills  of  lading  must  be  con- 
sidered as  conditional  and  only  binding  in  the  eyent  the  goods  are  really  de- 
livered to  the  boat  at  Portland. 

It  would  thenee  seem  that  that  the  production  of  a  bill  of  lading  alone, 
signed  by  the  agent  in  Louisville,  does  not  show  a  delivery  to  the  steamboat, 
but  that  the  production  also  of  the  dray  receipts  are  required  in  order  to  fix 
the  liability  of  the  owners  of  the  boat  The  defendant  has  not  therefore  shown 
that  ordinary  care  and  diligence  which  was  required  of  him,  whether  he  be  con- 
sidered a  vendor  of  the  goods  or  a  mere  agent  He  should  have  shown  that  the 
dray  receipts  were  signed  by  the  clerk  or  other  ofOiccrs  of  the  Republic,  and  he 
did  not  exercise  proper  care,  inasmuch  as  he  does  not  appear  to  have  examined 
the  dray  receipts,  on  the  return  of  the  drays  firom  Portland,  in  order  to  ascer- 
tain whether  the  goods  had  been  delivered,  and  if  so,  whether  they  had  been 
delivered  to  the  right  boat 

But  the  defendant  further  contends  that  at  the  time  the  draft  was  paid  the  plain- 
tiffs did  not  pay  in  error,  for  they  had  full  knowledge  of  the  whole  transaction 
and  are  therefore  precluded  from  recovering.  C.  G.  2280.  It  is  admitted  that  the 
draft  was  paid  by  Feam^  Danriegan  <t  Co,^  the  acceptors.  We  think,  there- 
fore, the  payment  must  be  considered  as  relating  to  the  date  of  the  draft,  and  that 
epoch  must  be  considered  its  date  between  the  parties  on  the  question  be- 
fore us. 

The  garnishees  have  sufScient  funds  in  their  hands  to  pay  the  debt 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  the  plaintiffs  do  recover  and 
have  judgment  against  the  defendant,  for  the  sum  of  three  hundred  and  six- 
teen 47-100  dollars,  with  legal  interest  thereon'from  the  28th  day  of  December, 
1855,  until  paid,  and  costs  of  both  courts,  and  it  is  further  ordered,  that  said 
garnisheej?,  Parmele  &  Brother^  pay  said  sum  of  money,  interest  and  costs, 
out  of  the  funds  attached  in  this  suit,  and  admitted  by  their  answers  to  be  in 
their  hands. 


S.  J.  Hair  i>.  I.  P.  Abrams  and  Wife. 

The  writt«n  admisiion  of  a  party  of  the  fact  that  he  had  made  a  verbal  tale  of  a  ilave  to  another, 

i>  primary  evidence,  and  makes  legal  proof  of  title  to  the  property 
Where  a  lale  to  made  with  the  rlfht  of  redemption,  the  rlfht  must  be  exercised  within  the  time 

agreed  on,  otherwise  the  purchaser  becomes  irrevocably  possessed  of  the  thing  sold.    0. 0. 8548. 

APPEAL  fipom  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
.4^  7!  Steele  and  J.  B,  Lyman^  for  plaintiff  and  appellant     Clarice  A 
Bayne  and  Drouet  <j6  Cha/rtet^  for  defendants, 
VooRHiBs,  J.    This  is  the  second  appeal  which  has  been  taken  in  this  case. 
In  the  former,  the  ruling  of  the  Judge  a  quo  was  held  to  be  erroneous  in 
refusing  the  defendants  a  continuance  to  enable  them  to  prove  the  fact,  as  set 
f)rt:i  in  their  affidavit,  "that  the  plaintiff's  title  to  the  slave  in  dispute  had 
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Bair  hecn  conveyed,  by  act  under  private  signature,  to  George  W,  Gooche^  prior  to 

Ablamk.        June,  1852." 

On  remanding  the  case,  no  attempt  appears  to  have  been  made  by  the  widow 
Bushel/  to  call  her  vendor,  Joseph  T.  Calhoun,  in  warranty  ;  neither  does  it 
appear  that  Gooche  has  ever  been  notified  of  this  suit 

The  defendants  derive  their  title  from  Gooche.  On  the  hypothesis  that  the 
evidence  warrants  the  conclusion,  that  the  slave  in  question  was  in  the  plain- 
tiff's }>ossession  as  owner  in  Jsinuary  and  February,  1852,  and  was  brought 
hither  by  him  from  Texas,  as  alleged  in  his  petition,  it  remains  then  to  be  as- 
certained whether  or  not  his  title  has  ever  been  legally  conveyed  to  Gooche. 
In  proof  of  the  divestiture,  the  defendants  introduced  a  power  of  attorney  un- 
der private  signature  from  the  plaintiff,  to  a  certain  B.  T.  Houghton,  dated  the 
9th  of  June,  18,'52,  and  a  letter  from  the  plaintiff  to  Pickett,  PerkiM  (t  Co., 
dated  17th  July,  18o2.  The  mandate  or  procuration  contains  the  following 
clause :  *'  And  to  prevent  the  sale  of  a  negro  woman  named  Jfary^  sold  by  me 
to  one  George  W.  Gooche  for  the  space  of  twelve  months,  for  six  hundred  dol- 
lars ;  as  there  is  a  special  contract  and  agreement  between  the  said  G.  W. 
Gooche  and  myself,  that  the  said  slave  is  not  to  be  sold  to  any  one  within 
twelve  months,  and  only  to  myself,  and  for  the  amount  of  six  hundred  dol- 
lars, being  the  purchase  money,"  <S:c.     In  his  letter,  the  plaintiff  declares : 

"  Moreover  I  will  state  to  you,  that  I  sold  a  light  colored  girl  named  Mary 
Sliced  to  a  Mr.  Gooche  ;  the  girl  I  was  to  have  back  at  the  same  price  which 
she  was  sold  for,  which  was  six  hundred  dollars,  when  I  returned  from  Califor- 
nia, u4*  at  the  expiration  of  twelve  months." 

On  the  trial  below,  the  plaintiff  objected  to  this  evidence  on  the  ground  that, 
if  offered  to  prove  a  verbal  sale  from  him  to  Gooche  of  the  property  in  ques- 
tion, it  was  inadmissible,  as  such  a  sale  was  null  and  not  susceptible  of  proof; 
and  if  offered  to  prove  a  written  sale  of  said  property,  it  was  equally  inadmis- 
sible as  secondary  evidence,  the  sale  itself  as  the  best  should  be  offered,  unless 
shown  to  have  been  lost  or  destroyed,  or  its  production  shown  to  be  out  of  the 
power  of  the  party. 

The  objection,  it  appears  to  us,  could  only  go  to  the  effect  and  not  the  ad- 
missibility of  the  evidence.  As  a  general  rule,  it  is  true  the  law  requii-cs  lite- 
ral proof  of  title  to  immovables  or  slaves,  but  a  verbal  sale  of  such  property, 
accon.panicd  by  actual  delivery,  and  proved  as  required  under  Article  2255  of 
the  Civil  Co<le,  is  no  less  binding  on  the  parties.  The  written  admissions  of  a 
party  of  the  existence  of  a  verbal  sale  of  such  propert}*,  ought  certainly  to  be 
as  binding  upon  him  as  that  which  is  elicited  from  him  when  interrogated  on 
oath  under  that  Article,  But  in  the  present  case  it  seems  to  us,  that  the  evi- 
dence objected  to  is  primary  and  not  secondary,  making  legal  proof  of  title  to 
the  property  in  controversy.  Millaudon  v.  Police  Jury,  8  N.  S.  133  ;  Mill- 
man  v.  Lever ich,  1 1  La.  520. 

The  contract  then  between  Bair  and  Gooche  is  shown  to  be  a  sale  with  the 
right  of  redemption  (la  faculte  de  remere  ou  de  rachat),  which  rested  solely  on 
the  will  of  the  former  to  dissolve  it,  by  offering  to  repay  the  price  and  redeem 
the  property.  Patterson  v.  Roman,  14  La.  214.  '*  If  that  right  has  not  been 
exercised,  within  the  time  agreed  on,  by  the  vendor,  he  cannot  exercise  it  af- 
terwards, and  the  purchaser  becomes  irrevocably  possessed  of  the  thing  sold." 
C.  C.  2548.  In  the  present  case,  as  the  stipulated  term  has  long  since  ex- 
pired, it  is  clear  that  the  right  of  redemption  can  no  longer  be  exercised. 
Jiifliiment  affirmed. 
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Samuel  Simmons  r.  His  Creditors — On   the   Opposition   of  Flis't  & 

Jones. 

Where  an  appeal  is  taken  hy  one.of  the  opposing  credhors  from  a  Judgment  homologating  the  tab- 
leau of  distribution,  it  is  not  sufficient  to  give  an  appeal  bond  in  favor  of  the  syndic.  The  creditors 
on  the  tableau  interested  In  maintaining  the  Judgment,  must  be  made  parties  to  the  appeal,  or  It  wUl 
be  dismissed,  on  the  motion  of  any  of  them. 

The  motion  to  dismiss  on  such  a  ground,  is  not  too  late  after  the  expiration  of  three  days  from  the 
filing  of  the  record,  as  the  court  will,  ex  affMo^  notice  the  want  of  parties  for  a  final  decree. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneavd,  J. 
Bace  <k  Foster^  for  appellants.     Heistand  <fe  Levy^  for  appellees. 

VooRHiES,  J.  William  Florence^  classed  on  the  tableau  of  distribution  as 
a  privileged  creditor  of  the  insolvent,  claims  the  dismissal  of  the  appeal,  on 
the  ground  that  no  bond  has  been  given  either  in  his  favor  or  that  of  the 
creditors  and  appellees.     The  appellants'  bond  is  in  favor  of  the  syndic  alone. 

We  think  this  case  falls  within  the  rule  announced  in  the  case  of  Armstrong 
V,  His  Creditors^  8  An.  368.     See  the  authorities  there  quoted. 

But  it  has  been  urged  by  the  appellant's  counsel,  that  the  motion  for  the 
dismissal  was  too  late,  on  the  authority  of  the  case  of  Cretfty  v.  Breedlote^  12 
An.  The  decision  in  that  case  was  based  on  the  rule  announced  in  the  case  of 
John  Temple  v.  Marshall  <&  Jain^s^  U  An.  613,  (see  authorities  there  quoted,) 
to  the  effect  that  the  appeal  would  not  be  dismissed  for  irregularities  in  the 
transcript,  such  as  the  want  of  an  order  of  appeal,  &c.,  unless  such  motion 
were  made  within  three  days  after  the  record  was  filed.  But  in  the  present 
case,  the  motion  rests  on  entirely  different  grounds,  namely,  that  William 
Florence^  who  has  an  interest  in  maintaining  the  judgment,  has  not  been  made 
a  party  to  the  appeal.  In  the  case  of  Widow  Robert^  Executrix^  v.  Rids  & 
Mairoty  11  An.  409,  we  said:  "It  is  needless  to  inquire  whether  the  motion 
to  dismiss  in  this  case  should  have  been  filed  within  three  days  after  the  trans- 
cript was  brought  up  from  the  inferior  court,  inasmuch  as  the  practice  of  this 
court  has  been  to  notice,  ex  officio^  and  without  any  motion  to  dismiss  having 
been  made,  the  want  of  proper  parties  for  a  final  decree.^'  See  cases  there 
quoted. 

Appeal  dismissed. 


J.  Rice  v-  E.  Garrett  et  al. 

Where  the  defeadant,  in  an  injanctlon  salt  praTS,  in  his  answer,  for  damages  against  the  principal 
and  sureties,  and  the  Judgment  dissolving  the  Injunction  is  silent  on  the  snlitject  of  damages,  it  is 
equivalent  to  a  r^ection  of  the  claim  for  damages  and  the  judgment  is  res  Judicata  between 
the  parties. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
K  T,  HaySy  for  plaintifif  and  appellant     /.  Dunlap  and  W.  S.  Stanhury 
for  defendants. 

Buchanan,  J.     The  plea  of  res  judicata  was  properly  sustained  by  the 
District  Court, 
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R>c"  The  present  suit  is  for  damages  against  the  principal  and  two  suretieg  upon 

Ojlbmtt.  two  several  injunctions  honds  given  for  the  same  injunction  In  the  ease  of  fifar- 
ratt  y.  Biee,  decided  upon  appeal  in  this  court,  at  the  May  term,  1856,  not 
reported. 

The  ii\j  unction  issued  in  the  suit  of  Oarrstt  v.  Hioe^  had  for  Its  ohject  to 
staj  the  execution  of  a  judgment  in  which  Mice  was  plaintiff,  and  Garrett 
defendant  Under  the  Act  of  1831,  the  principal  -and  sureties  in  the  injuno* 
tion  bond  were  made  parties  to  said  suit,  and  Bieey  the  defendant  therein, 
prayed,  in  his  answer  to  the  suit,  for  damages  against  the  said  principal  and 
sureties. 

The  injunction  was  dissolved  bj  Judgment  of  this  court  on  appeal ;  and  we 
declared,  in  the  reasons  for  judgment,  that  we  did  not  think  it  a  case  for  the 
infliction  of  damages. 

Our  decree  was  silent  on  the  subject  of  damages.  This  was  equivalent  to  a 
rejection  of  the  demand  for  damages,  under  the  pleadings  in  that  cause. 
Spencer  v.  Banister^  decided  this  term,  and  cases  there  cited. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 


C.  Derbigny  v.  J.  B.  Trepagnier. 

The  appellee,  at  any  time  before  the  cause  Is  at  Issue  on  the  merits,  may  have  the  appeal  dlsmltsed 
as  beinf  premature^  the  judpnent  of  the  lower  court  not  having  been  signed. 

APPEAL  from  the  District  Court  of  St  Charles,  Burthe^  J. 
Handliii  and  St  Paul,  for  plaintiff  and  appellant     E.  Bermudez^  for 
defendant 

VooRHiEs,  J.  The  defendant  and  appellee  claims  the  dismissal  of  the  ap- 
peal in  this  case,  on  the  ground  that  the  same  is  premature,  the  judgment  of 
the  court  below  not  being  signed. 

"  The  Judge  must  sign  all  definitive  or  final  judgments  rendered  by  him, 
but  he  shall  not  do  so  until  three  judicial  days  have  elapsed,  to  be  computed 
from  the  day  when  such  judgments  were  given.  C.  P.  546.  An  amendment 
to  this  Article  provides :  "  That  hereafter,  all  motions  for  new  trials  in  causes, 
shall  be  made  and  determined,  and  all  final  judgments  signed  before  the  ad- 
journment of  the  court  for  the  time  at  which  such  causes  were  tried,  and 
whether  three  judicial  days  shall  have  elapsed  or  not:  provided,  that  this 
amendment  does  not  apply  to  the  parish  of  Orleans.^^ 

"The  party,  who  believes  himself  aggrieved  by  the  judgment  given  against 
him,  may,  within  three  judicial  days  after  such  judgment  has  been  rendered, 
pray  for  a  new  trial,  which  must  be  granted,  if  there  be  good  groimd  for  the 
same."     C.  P.  558. 

These  Articles,  construed  with  reference  to  each  other,  and  to  Article  565  of 
the  same  Code,  which  declares  that  all  judgments  thus  rendered,  shall  be  con- 
sidered as  having  effect  only  from  the  last  day  of  the  term,  whatever  may  be 
the  day  on  which  they  shall  have  been  signed,  clearly  imply,  in  our  opinion, 
that  no  appeal  lies  from  a  final  judgment  whicl>  has  not  been  signed  by  the 
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Judge.    Such  a  Judgment  cannot  be  considered  as  having  the  eflfect  of  ret  j«-       i>«mwt 
dieata.    S  An.  482 ;  fi  An.  401.  Twakio. 

We  think  the  appellee  was  in  time  to  file  the  motion  to  dismiss  before  the 
cause  was  at  issue  upon  its  merits. 

Appeal  dismissed. 


J.  M.  Saux  v.  F.  Lefevrb  &  Co. 


An  appeal  from  a  Jadgment  against  the  two  members  of  a  commercial  Arm  in  toUdo^  taken  by  one  of 
the  partners  only,  dismissed  on  the  ground,  that  the  other  partner  against  whom  the  jadgment  was 
rendered  should  have  been  made  a  party  to  the  appeal,  he  having  an  interest  In  maintaining  the 
Judgment  to  secure  bis  recourse  against  the  appellant  for  his  portion  of  the  debt. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Bvdd  &  Lambert,  for  plaintiff    X  L,   Tissot,  for  defendants  and  appel- 
lants. 

YooRHiES,  J.  The  plaintiff  in  this  case  obtained  a  judgment  against  the 
defendants,  in  solido,  for  the  sum  of  $400,  with  interest  and  costs.  Frangais 
Le/evre  alone  appealed  from  that  judgment  In  his  petition  for  the  appeal,  he 
alleges  that  the  judgment  was  rendered  against  the  members  of  the  firm,  now 
dissolved,  individually  and  in  solido,  condemning  him  to  pay  the  plaintiff  the 
amount  claimed  in  his  petition. 

The  appellee  has  moved  to  dismiss  the  appeal  on  the  ground,  that  the  de- 
fendants, Francois  Lefevre  and  Joseph  Figuieri,  have  not  been  made  parties 
to  the  same,  or  cited  in  the  premises  in  accordance  with  law. 

The  only  question  presented  is,  whether  Figuieri  has  an  interest  in  main- 
taining the  judgment  In  taking  the  appeal,  it  is  clear  that  Le/evre  only  acted 
for  himself  and  in  his  own  interest  in  the  matter,  and  not  for  his  partner ;  con- 
sequently, he  must  be  deemed  a  principal,  and  not  an  agent  of  the  partner- 
ship. Hence,  it  follows  clearly,  that  the  judgment  against  his  partner,  bound 
in  eolido  with  him,  cannot  be  disturbed  on  this  appeal. 

Such  being  the  case,  then  it  is  obvious  that  Figuier^  has  an  interest  in 
maintaining  the  judgment ;  otherwise,  if  reversed,  he  would  inevitably  lose 
his  recourse  against  the  appellant,  his  partner,  for  a  contribution,  in  the  event 
of  his  discharging  the  debt  Supposing  that  a  judgment  in  this  case  would 
not  effect  Figuiere^s  interest,  as  he  is  not  a  party  to  the  appeal,  then  it  may  be 
asked  what  avail  would  such  a  judgment  be  to  the  appellant^  as  he  would  still 
be  liable  to  his  partner  for  contribution  ? 

Appeal  dismissed. 
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ScccESsiON  OF  C.  Pasquiet? — Opposition  of    Auguste  VoiNcnfe   to 
Tableau  of  Distribution. 

Where  the  relevancy  or  competency  of  the  evidence  offered  by  a  party  on  the  trial  of  a  cause  can- 
not  be  Judged  of  without  knowing  the  purpose  for  which  it  was  offered,  and  it  does  ndt  appear  by 
the  bill  of  exceptions  to  the  r^ection  of  the  evidence,  that  the  party  offering  it  was  prt^udiced  by 
its  r^ection,  the  action  of  the  lower  court  will  not  be  reversed. 

Where  the  evidence  offered  is  apparently  foreign  to  the  case,  the  party  offering  it  must  show  that 
it  would  be  rendered  material  by  other  eviience  which  he  undertook  to  produce. 

A  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
ii.     R,  di  H.  Marr  and  ClarJc  &  Bayne^  for  the  curator,  appellant     Budd  A 
Lambert^  for  opponent  and  appellee. 

Spoffobd,  J.  This  appeal  presents  only  questions  concerning  the  admissi- 
bility of  certain  evidence  which  the  District  Judge  excluded,  on  the  ground  of 
irrelevancy  to  the  matter  in  dispute. 

To  induce  us  to  reverse  the  action  of  a  District  Judge  in  such  a  case,  the 
appellant  should  show,  by  his  bill  of  exceptions  or  by  the?  record  in  the  cause, 
that  he  was  prejudiced  by  the  ruling.  Here  there  is  no  such  showing.  The 
appellant  did  not  suggest  that  the  rejected  evidence  would  tend  to  exonerate  the 
succession  from  liability  to  Voinche  upon  the  notes,  which  formed  the  basis  of 
his  opposition.  Although  it  be  true  that  no  replication  to,  or  joinder  of  issue 
with  the  opponent  is  required  in  our  practice,  still  the  curator  who  refuses  to 
acknowledge  a  claim  against  the  succession,  which  is  put  in  suit  by  way  of  oppo- 
sition to  his  tableau,  should  at  least  disclose  the  purpose  for  which  he  offers  evi- 
dence on  the  trial  of  the  opposition  ;  that  purpose  being  stated,  the  court  then 
can  judge  of  the  relevancy  or  competency  of  the  evidence ;  without  such  a  state- 
ment, the  time  of  our  courts  of  the  first  instance  might  be  waisted  in  vain  in- 
quiries into  collateral  or  even  foreign  matters,  to  the  detriment  of  suitors  and 
the  delay  of  justice.  Because  counsel  fancy  thatihey  may  perhaps  elicit  some- 
thing that  will  touch  the  case,  they  are  not  to  be  permitted  to  offer  evidence 
which  has  no  prima  facie  bearing  upon  it,  and  which  they  do  not  link  with 
it  by  a  statement  of  what  they  are  prepared  to  prove.  The  true  rule,  we  con- 
ceive, has  been  laid  down  by  Greenleaf  in  his  treatise  on  the  law  of  evidence, 
vol.  1,  sec.  51.  It  is  not  necessary  that  the  relevancy  of  evidence  should  ap- 
pear at  the  time  when  it  is  offered ;  it  being  the  usual  course  to  receive,  at 
any  proper  and  convenient  stage  of  the  trial, '  in  the  discretion  of  the  Judge, 
"  any  evidence  which  the  counsel  ahotcs  will  he  rendered  material  hy  other  eri- 
dence^  which  he  undertakes  to  produced 

The  appellant  here  did  not  pretend  to  have  it  in  his  power  to  show  that  the 
notes  held  by  the  opponent  Voinche  against  Pasquier^B  succession^  or  either  of 
them,  embraced  any  part  of  the  opponent's  claims,  already  allowed  on  the 
former  tableau.  Therefore,  the  evidence  adduced  on  the  trial  of  other  issues 
with  other  parties,  and  the  explanation  of  Pasquier's  books  touching  an  ac- 
count heretofore  adjusted,  were,  so  far  as  appeared,  irrelevent  to  this  case. 
And  the  appellant's  counsel,  when  he  proffered  evidence  thus  apparently  foreign 
to  the  case,  did  not  show  that  it  would  be  rendered  material  by  other  evidence 
which  he  undertook  to  produce. 

Judgment  affirmed. 
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John  A.  P.  Maples  et  al.  v,  Mitty  and  Sarah,  f.  w.  c. 

Children  to  the  extent  of  the  legiiima  are  not  considered  as  heirs,  but  as  creditors  of  their  father's 
estate.  They  are  entitled  to  the  revocatory  action  anly  for  the  enforcement  of  their  UffUimSi 
beyond  that  they  are  mere  ordinary  heirs  and  cannot  be  heard  to  allege  the  turpitude  or  defeat 
the  Judicial  confession  of  their  father.  Vide  SttceewUm  qf  TrimmeU^  decided  in  18R4,  opinion 
book  24,  page  828. 

APPEAL  from  the  District  Court  of  St.  Tammany,  Wattersorij  J. 
G.  S.  Lacy^  R.  A.  Upton^  and  Martin  &   Childress^  for  plaintiflEs.     A. 
Hennen^  and  /.  R.  Jones^  for  defendants  and  appellants. 

Bl'ciiANAN,  J.  This  is  a  suit  instituted  by  the  children  and  forced  heirs  of 
Kathaji  Maples^  deceased,  to  set  aside  sales,  made  by  the  said  Nathan^  of  the 
defendants  in  the  cause,  to  one  Jenny  Broxton^  their  mother,  as  being  simu- 
lated and  in  fraud  of  plaintiffs^  rights  as  forced  heirs.  By  a  supplemental 
petition,  the  plaintiffs  moreover  pray  that  the  emancipation  of  the  said  Jenny 
Broxton^  and  of  her  husband,  Phillip  Broxton,  made  many  years  before  the 
sales  of  defendants  to  Jenny ,  be  also  revoked  and  set  aside  for  the  same 
reasons. 

The  question  of  the  validity  of  the  emancipation  of  Jenny  Braxton  and 
Phillip  Braxton^  cannot  be  considered  by  us.  Both  of  those  persons  were 
dead  at  the  time  of  the  institution  of  the  suit ;  and,  even  supposing  that  the 
action  granted  by  Article  190  of  the  Civil  Code,  to  revoke  an  emancipation 
made  in  fraud  of  the  portion  reserved  to  forced  heirs,  may  be  instituted  after 
the  death  of  the  person  emancipated,  which  we  doubt,  yet  no  issue  has  been 
joined  upon  this  portion  of  the  case,  by  any  person  claiming  capacity  to  repre- 
sent Phillip  or  Jenny  Broxton. 

The  defendants  except  to  the  action,  **  because  the  same  is  disrespectful  to 
the  memory  of  the  father  and  mother  of  plaintiffs,  and  such  action  cannot  be 
sustained  or  allowed  in  a  court  of  justice,  as  it  casts  a  stain  upon  the  charac- 
ter and  reputation  of  their  ancestors." 

It  is  viewed  by  us  as  settled,  that  the  children  of  the  deceased,  to  the  ex- 
tent of  the  legitime^  are  not  considered  as  heirs,  but  as  creditors  of  their 
father's  estate  {Rachal  v.  Rachal,  4  An.  500);  and  that  the  law  gives  to  the 
children  the  revocatory  action,  only  for  the  enforcement  of  their  legitime.  Sue- 
cesition  of  Trimmelly  decided  in  December,  1854,  but  not  reported. 

In  tlie  last  mentioned  case,  the  language  of  the  court,  through  its  organ, 
Chief  Justice  Slidell,  was  as  follows : 

For  their  legitime^  they  are,  in  legal  contemplation,  creditors.  Beyond  it, 
they  arc  mere  ordinary  heirs,  and  as  such  cannot  be  heard  to  allege  the  turpi- 
tude, or  defeat  the  judicial  confession  of  their  ancestors."  Opinion  Book  24, 
page  323. 

In  the  present  case,  the  verdict  of  the  jury  affirms  the  simulation  of  the 
two  sales  from  Kathan  Maples  to  Jenny  Broxton^  set  forth  in  the  petition, 
namely:  1st.  That  of  defendiint  Mitty  and  her  child  Joseph  Rohigo,  on  thi'. 
llth  October,  1831  ;  and,  2d,  that  of  defendant  Sarah  and  her  three  children, 
Arabella^  Sumn  and  3fury  Janc^  on  the  31st  January,  1840. 

AVith  regard  to  the  first  of  these  sale.s,  the  record  does  not  enable  us  to  say, 
with  confidence,  that  the  conclusion  of  the  juiy  was  erroneous.     There  was  a 
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Mapub        conflict  of  testimony ;  and  in  such  cases  much  weight  is  due  to  the  jury's  ap- 
Mnrr.        preciation  of  the  credibility  of  the  witnesses  who  testified  before  them,  and 
who  were  personally  known  to  them. 

Supposing  the  sale  of  Mitty  and  her  child  to  have  been  simulated,  we  are 
next  to  inquire,  (under  the  ruling  in  the  case  of  TrimmeWi  Suecenion^) 
whether  the  said  pretended  sale  prejudiced  the  plaintiff'  legitime.  On  this 
point,  Abraham  Penri^  a  witness  of  plaintifis,  testifies  that  Mitty  and  her  child 
were  worth,  in  his  opinion,  from  eight  hundred  to  one  thousand  dollars,  in 
1881 ;  and  John  A.  P,  Maples,  one  of  the  plaintiffs,  examined  as  a  witness  on 
the  same  side  without  objection,  estimates  the  value  of  Mitty  and  her  child,  at 
the  time  of  the  sale,  at  one  thousand  dollars.  Nathan  Maplety  the  father  of 
plaintifis,  died  in  1841.  His  inventory  is  in  evidence,  and  shows  him  to  have 
been  possessed,  at  the  time  of  his  death,  of  property  to  the  amount  of  three 
thousand  one  hundred  and  thirty-eight  dollars.  It  is  not  shown  that  bis  suc- 
cession owed  any  debts. 

From  these  facts,  we  conclude  that  the  value  of  Mitty  and  her  child  did  not 
equal  the  disposable  portion  of  Nathan  MapM  estate,  being  one-third  of  the 
same;  and,  consequently,  that  plaintiffs  cannot  revoke  the  sale  of  Mitty  by 
their  father,  on  the  ground  of  simulation. 

As  to  the  sale  of  Sarah  and  her  children,  we  are  of  opinion  that  the  evidence 
disproves  the  charge  of  simulation.  The  consideration  of  that  sale,  expressed  in 
the  deed,  was  **  eight  hundred  dollars,  all  cash  in  hand  well  and  truly  paid,  ^e 
receipt  of  which  is  hereby  acknowledged,  and  acquittance  granted  therefor/' 
On  the  same  day,  (31st  of  January,  1840,)  and  before  the  same  notary,  (the 
parish  Judge  of  the  parish  of  St  Tammany,)  on  which  and  before  whom  the 
sale  of  Sarah  from  Nathan  Maple*  to  Jenny  Broxton  was  passed,  the  vendee, 
Jeyiny  Broxton^  made  a  sale  to  Mrs.  Mary  Maples,  wife  of  Nathan  MapUt, 
and  by  him  authorized,  of  two  lots  of  ground  in  the  town  of  Covington, 
with  all  the  buildings  and  improvements  thereon  situated,*'  for  and  in  consid- 
eration of  the  sum  of  eight  hundred  dollars,  all  cash  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged  by  the  said  vendor  and  an  entire  acquittance 
and  discharge  granted  therefor."  The  price  of  the  lots  sold  by  Jenny  Broxton^ 
and  that  of  the  slaves  purchased  by  her,  thus  appear  to  be  identical ;  and  the 
probability  is,  that  the  transaction  was  in  reality  an  exchange  of  the  slaves  for 
the  lots,  although  the  vendor  of  the  slaves  was  Nathan  Maples^  and  the  vendee 
of  the  lots  was  Nathan  Maples^  wife.  For  Mrs.  Maples  was  a  party  to  the  sale 
by  her  husband,  for  the  purpose  of  renouncing  her  mortgages  and  privileges ; 
and  Nathan  Maples,  as  we  have  seen,  was  a  party  to  the  sale  of  the  lots,  for 
the  purpose  of  authorizing  and  assisting  his  wife  to  make  the  purchase. 

The  lots  thus  sold  appear  to  have  been  treated  in  subsequent  proceedings, 
as  Nathan  Maples^  property,  with  his  wife's  acquiescence.  As  such,  they 
were  inventoried ;  and  were  subsequently  purchased  by  his  widow,  at  the  pro- 
bate sale  of  his  effects,  for  the  price  of  their  estimation  in  the  inventory,  six 
hundred  dollars.  The  title  of  Jenny  to  the  lots  thus  sold  by  her,  is  proved 
by  other  evidence  in  the  record.  There  is  no  doubt,  therefore,  of  the  reality 
of  the  sale  of  the  said  lots  by  Jenny,  It  is  true,  that  they  are  shown  to  have 
originally  cost  Jenny  only  one  hundred  and  twenty  dollars,  and  that  the  sauie 
lots  were  subsequently  adjudicated  to  Mrs,  IlaUey,  at  the  probate  sale  of  the 
effects  of  Mrs.  Mary  Maples,  for  one  hundred  dollars.  But  these  variations  of 
the  market  value  of  the  lots,  do  not  avail  to  make  out  the  case  of  plaintiffs. 
Granting  that  Nathan  Maples  and  his  wife  gave  much  more  for  the  lots  than 
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they  were  worth,  yet  lesion  is  very  different  from  simulation.  The  plea  of  Mapifs 

ulation  denies  the  reality  of  the  sale.     It  does  not  seek  relief  on  account  <f        mitiy. 
the  inadequacy  of  the  consideration.     Here,  the  proof  leaves  no  doubt  on  our 
minds  that  there  was  a  real  bona  Jide  consideration  for  the  sale  of  Sarak  and 
her  children,  passing  from  Jenny  Braxton  to  Nathan  Maples. 

It  is,  therefore,  adjudged  and  decreed,  that  the  verdict  and  judgment  appeal- 
ed from  he  reversed ;  and  that  there  be  judgment  in  favor  of  defendants;  the 
plaintiffs  and  appellees  to  pay  costs  of  both  courts. 

Merrick,  C.  J.,  declined  taking  part  in  the  decision  of  this  case. 


Edward  S.  Bodktt  v.  William  Lees  &  Co. 

The  mere  delay  to  make  payment  of  the  amount  of  an  award,  when  the  debtor  has  taken  no  itept 
to  set  it  aside  and  has  not  denied  its  obligatory  force,  and  when  no  formal  demand  upon  him  to 
enforce  it  has  been  made,  will  not  subject  the  debtor  to  the  payment  of  the  stipulated  penalty  Iq 
addition  to  the  amount  of  the  award. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J, 
P.  E,  Bonford^  for  plaintiff.    J,  Q,  A,  Fellows,  for  defendants  and  ap- 
pellants. 

Merrick,  C.  J.  This  suit  is  brought  upon  the  following  award  and  agree- 
ment, viz : 

We,  John  McGlain  and  Jonn  0.  Poindexter,  chosen  as  arbitrators  by  Wil- 
liam Lees  S  Co.,  of  this  city,  and  Edward  T.  Bodetty  also  of  this  city,  after 
a  full  and  impartial  examination  of  all  the  points  of  difference  between  said 
parties,  and  taking  into  consideration  the  whole  subject-matter  thereof,  agiee 
that  the  following  statement,  made  by  us,  shall  be  considered  as  final  and  just,^ 
and  recommend  that  the  parties  accept  tMb  same,  and  let  it  be  the  end  of  S4ii(l 
controversy. 

New  Orleans,  April  16?A,  1855, 
William  Lees  <fc  Co, 

To  Edward  S,  Bodett,  Dr. 

To  this,  admitted  by  your  acceptances $115  8Q 

To  full  pay,  as  per  contract  for  one  month 125  00 

To  this  amount,  for  levee  expenses 80  00 

To  this  amount,  for  expenses  and  time  while  sick 47  20 

Total $317  50 

Having  agreed  to  the  above,  we  hereunto  sign  our  names  in  our  aforesaid 
capacities,  on  the  16th  day  of  April,  1855,  at  the  city  of  New  Orleans. 

[Signed]  John  McClain. 

"  John  G.  Poindextbr. 

"  We  hereby  bind  and  obligate  ourselves,  our  heirs,  and  asaigns,  each  to  the 
other,  in  the  just  and  full  sum  of  two  hundred  and  fifty  dollars,  lawful  money 
of  the  United  States,  to  agree  to,  and  he  bound  by,  the  decision  above  rendered 
by  the  arbitrators  as  chosen  by  us. 

[Signed]  Edward  S.  Bodett. 

**  WiLUAX  Lees  k  Co. 

New  Orleans,  April  l6tA,  1855. 
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the  .n^v.rd,  ami  jjIcuI  the  want  of  rin  amivable  <loinan(i  for  the  same,  and  deny 
all  th^'  other  allegations  of  the  pi'tition.  The  court  haviiii;  sustained  plaintifls' 
pretoi'-ions  the  doR'ndant  has  appealed. 

The  testimony  does  not  show,  that  any  demand  had  been  made  upon  the 
defendants  to  pay  the  award  previous  to  the  institution  of  the  suit  Even  ii' 
8uch  demand  had  been  made  we  are  by  no  means  prepared  to  say,  that  the 
mere  neglect  of  the  defendants  to  make  payment  would  have  rendered  them 
liable  for  both  the  award  and  the  penalty. 

Art  1929,  C.  C,  declares,  that  "The  damages  due  for  the  delay  in  the  per- 
formance of  an  obligation  to  pay  money  are  called  interest  The  creditor  is 
entitled  to  these  damages  without  proving  any  loss,  and  whatever  loss  he  may 
have  suffered  he  can  recover  no  more." 

Art  2121,  **The  penal  clause  is  the  compensation  for  the  damages  which  the 
creditor  sustains  by  the  non-execution  of  the  principal  obligation.  He  cannot 
demand  the  principal  and  the  penalty  together,  unless  the  latter  be  stipulated 
for  mere  delay." 

And  by  Art  3073,  C.  C,  it  is  announced,  that  *'It  is  usual  to  undergo  (im- 
po5c)  a  penalty  of  a  certain  sum  of  money  in  the  submission  which  the  person 
who  s'lall  c:)ntravene  the  award,  or  bring  an  appeal  therefrom,  shall  be  bound 
to  pa}'  to  the  other  who  is  willing  to  abide  by  it:  but  this  covenant  is  not  obli- 
gatory, ies-^euUi-lU,)  and  the  submission  may  subsist  without  the  penalty." 

By  Art  3007,  it  is  provided,  that  if  a  party  appeals  from  the  award  he  should 
first  pay  the  penalty,  but  if  he  reverses  the  same  on  the  appeal,  the  penalty 
shall  he  refunded  him,  but  not  if  the  award  is  affirmed. 

In  view  of  all  these  provisions  of  law  we  think  it  is  clear,  that  the  plaintiff 
has  neither  alleged  nor  proven  a  sufficient  ground  upon  which  tlie  penalty  of 
the  bond  can  he  declared  forfeited.  The  defendants  merely  "  bound  and  obli- 
gated themselves,"  under  tLe  penalty,  "  to  agree  to,  and  be  bound  by,  the 
decision  rendered  by  the  arbitrators  "  They  do  not  appear  to  have  taken  any 
stej^  to  set  aside  the  award,  nor  have  they  denied  its  obligatory  force.  Their 
delay  to  make  payment,  at  least  without  a  formal  demand  upon  them,  cannot 
be  construed  into  such  a  forfeiture. 

So  much,  therefore,  of  the  judgment  of  the  lower  court  as  gives  the  plaintiff 
the  penalty  in  addition  to  the  award  is  erroneous. 

The  want  of  an  amicable  demand  is  not  urged  in  this  court  as  a  ground  of 
reversal  of  the  judgment  as  to  the  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  by  this  court,  that  George  Edwards^  curator  of  the  succession 
of  Edtcard  S.  Bodetty  deceased,  do  have  and  recover  judgment  against  the 
defendants,  William  Lee*  and  Maxicell  Fclton,  in  solido^  for  the  sum  of  three 
hundred  and  seventeen  dollars  and  fifly  cent§,  with  legal  interest  thereon  from 
the  IGLh  day  of  April,  1855,  until  paid;  the  plaintiff  and  appellee  paying  the 
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costs  of  the  appeal,  and  the  defendants  the  costs  of  the  principal  demand  -n  the        Bodmt 
lower  court,  the  costs  of  the  sequestration  having  been  disposed  of  V/  our         Leks. 
former  decree. 


Brtttox  Bennett  r.  J.  H.  Whefler. 

The  Board  of  Uoderwriters  in  New  Orleans  being  a  body  composed  of  private  individuals,  without 
being  incorporated,  and  through  their  treasurer  having  received  on  deposit  money  to  wh.ch  the 
plaintiff  was  entltied,  it  was  Juld:  that  a  »uit  to  recover  the  monvy  could  be  maintaiti'-d  against 
the  treasurer  In  his  individual  capacity. 

APPEAL  from  the  Fifth  district  Court  of  New  Orleans,  Avr/v^tln,  J. 
T.  W,  Colleufi,  for  plaintiff.     M.  M.  Cohen,  for  defendant  and  appellant. 

Merkick,  C.  J.  The  defendant  acts  as  the  secretary  and  the  treasurer  of  the 
Board  of  Underwriters  in  this  city.  He  is  also  a  member  of  such  board  as  well 
as  secretrary  of  the  Home  Mutual  Insurance  Company.  The  objecLs  of  the 
formation  of  the  Board  of  Underwriters  is  stated  by  the  president,  who  was 
examined  as  a  witness  in  this  case,  to  be,  "  To  establish  uniform  '•ates  of 
premium ;  that  uniform  policies  may  be  Lssu«;d ;  that  uniform  usages  and 
customs  of  the  port  may  be  established;  for  the  establishment  of  agents  at 
home  and  abroad ;  to  control  generally  the  underwriting  of  New  Orleans ;  to 
receive  salvage  money  by  consent,  and  to  distribute  it." 

The  plaintiff  having  the  sum  of  $932  50  in  the  hands  of  C.  P.  Bennett,  his 
brother,  deposited  it  with  Messrs.  Clereland,  Brothers  <i5  Co.  of  this  city. 

It  appears  that  the  plaintiff  had  been  second  clerk  on  the  steamboat  T.  P. 
Leathers,  and  had  obtained  this  money,  or  the  principal  part,  by  salvage  of 
cotton  thrown  overboard  at  Tompkins*  Bend  in  1854,  to  save  the  T.  P.  Leathers 
from  sinking.  The  plaintiff  was  discharged  at  the  time  of  the  accident,  it  seems, 
to  enable  him  to  remain  and  save  the  cotton  and  claim  salvage :  the  steamboat, 
which  was  barely  able  to  keep  afloat,  having  proceeded  to  New  Orleans  for 
repairs. 

C.  P.  Bennett  was  the  captain  and  owner  or  part  owner  of  the  T.  P.  Leathers, 
and  had  a  claim  for  insurance  against  the  Home  and  Sun  Mutual  Insurance 
offices.  Being  informed  that  the  insurance  companies  would  not  sett'e  with 
him  unless  the  money  was  paid  over,  he  directed  Clevehuul,  Brothers  ff*  Co.  to 
pay  over  this  money  to  the  defendant.  They,  without  doubting  C.  P.  BennetCs 
authority  lo  direct  the  payment,  complied  with  the  request. 

Under  the  direction  of  the  president  of  the  Board  of  Underwriters,  or  some 
other  member  of  the  sume,  the  defendant  gave  the  following  receipt,  viz : 

New  Orleans,  Beamber  ^th,  1854. 

"Received  of  Messrs.  Cleveland^  Brothers  &  Co.,  nine  hundred  and  thirty- 
two  dollars  and  ^^y  cents. 

$932  50. 

[Sijmed]  James  H.  Wheeler, 

Secretary  of  the  Board  of  Vndcrxrrittrs  of  ^ tic  Orkans.^^ 

The  defendant,  as  the  treasurer  of  the  Board  of  underwriters,  it  appears,  has 
the  money  still  in  bis  possession.     The  present  action  is  brought  against  him 
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Brv^tbtt  individually,  to  recover  back  the  sum  of  money  deposited  with  him  by  Mewn. 
Wheelkr.       Chvjhmd,  Brothers  &  Co.  (as  plaintiff  alleges)  without  authority. 

We  understood  the  defendant's  counsel  in  his  oral  argument  to  waive  the 
question,  whether  the  plaintiff  could,  after  his  alleged  discharge  as  clerk,  claim 
salvage  on  the  cotton  saved  by  him.  The  money,  it  is  clearly  shown,  was 
deposited  with  Cleteland^  Brothers  &  Co.  by  the  plaintiff.  Now,  in  a  con- 
troversy between  the  plaintiff  and  the  defendant,  or  the  Board  of  Underwriters, 
for  this  sum  of  money,  it  is  diflBcult  to  perceive  by  what  argument  they  can 
successfully  contest  the  right  of  the  plaintiff  to  the  fund.  If  it  should  turn  out 
that  the  plaintiff  is  bound  to  refund  any  portion  of  the  money  to  any  other 
person,  as  improperly  received  by  him,  it  would  be  no  answer  to  such  demand, 
that  plaintiff's  agents  had  improperly  deposited  it  with  the  Board  of  Under- 
writers, who  refuse  to  surrender  the  same.  Plaintiff  would  in  such  case  be 
bound  to  answer  for  the  conduct  of  his  agents. 

The  question  then  which  presents  the  only  real  difficulty,  as  we  conceive,  is 
whether  the  suit  can  be  maintained  against  the  defendant  in  his  individual 
capacity?  Were  the  Board  of  Underwriters  an  incorporated  company,  and  the 
defendant  only  acting  as  the  secretary  and  treasurer  of  such  incorporated 
company  it  is  most  clear,  that  the  action  could  not  be  maintained  in  its  present 
form.  And  it  is  possible  that  if  the  Board  of  Underwriters  had  in  this  trans- 
action considered  themselves  as  the  mere  agents  of  the  Home  and  Sun  Mutual 
Insurance  Companies,  and  placed  this  sum  of  money  to  their  credit,  that  the 
action  could  not  have  been  mainiained  without  a  demand  first  made  upon  those 
companies  and  without  making  them  parties  to  the  suit. 

But,  as  the  case  now  stands,  we  find  the  Board  of  Underwriters  to  be  a  body 
composed  of  private  individuals,  who  undertake  to  act  as  quasi  agents  for  the 
benefit  of  several  insurance  companies  in  maltei-s  principally  commercial  We 
do  not  understand  their  acts  to  be  binding  upon  the  companies  except  so  far 
as  special  power  is  granted,  or  their  acts  are  ratified.  They  appear  to  maintaia 
a  separate  organization,  having  a  distinct  treasury,  and  are  maintained  by 
voluntary  assessment  upon  the  companies  for  which  they  assume  to  acL  In 
the  instance  before  us  they  have  departed  from  their  usual  line  of  duties,  and 
received  a  sum  of  money  from  a  third  person  on  deposit:  for  it  is  not  pre- 
tended, that  the  Board  of  Underwiiters  themselves  have  an}'^  claim  to  this 
fund. 

The  president  of  the  board,  who  is  also  president  of  the  Cresent  Mutual  In- 
surance Company,  says,  that  *'  He  does  not  set  up  any  claim  to  this  money, 
nor  does  the  office  he  represents."  Did  the  Home  and  Sun  Mutual  Insurance 
companies  conceive  that  they  had  any  valid  claim  they  would  doubtless  have 
intervened  in  these  proceedings. 

In  regard  to  all  bu^iness  transacted  by  the  Board  of  Underwriters  in  which 
they  do  not  assume  to  act  as  agent*!,  and  which  have  not  the  express  sanction 
of  the  respective  insurance  companies  recognizing  them  as  their  agents,  and 
particularly  in  the  receipt  of  this  sum  of  money,  in  which  their  agency  is  not 
apparent,  they  must  be  considered  as  partners.  Whether  they  are  to  be  con- 
sidered as  commercial  partners,  and  bound  in  solido  as  such,  or  not,  we  do  not 
think  it  important  further  to  inquire :  for  if  it  be  conceded,  that  the  other 
partners  have  equally  with  the  defendant  received  the  irregular  deposit,  Art. 
No.  2928,  G.  C,  binds  each  of  them  to  restore  the  same. 

The  fsict,  therefore,  that  the  defendant  acted  as  secretary  and  treasurer  as 


R.  W.  Rayne  V,  David  Taylor  &  Co. 

Eotriec  made  by  a  Clerk  in  hla  employer^c  books,  are  prima  Jtteie  evidence  in  favor  of  the  former 
against  the  latter,  when  it  is  shown  that  the  books  were  annually  examined  by  the  employer  and 
that  balance-sheets  were  semi-annaally  furnished  to  him,  which  embraced  the  disputed  items. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynoUsy  J. 
C.  D,  Singleton^  for  plaintiff.     Durant  &  Hornor^  for  defendants  and  ap- 
pellants. 

Spofpord,  J.  There  was  no  error  in  overruling  the  peremptory  exception. 
There  were  no  partnership  accounts  to  settle,  and  it  was  competent  for 
the  plaintiff  to  demand  the  halance  due  him  on  the  **  loan  account^*  merely. 
If  there  had  been  any  equally  liquidated  sum  due  by  the  plaintiff  to  the  de- 
fendant on  other  accounts,  it  might  have  been  pleaded  in  compensation. 

The  reconventional  demand  was  unconnected  with  the  main  action,  and  was 
properly  disregarded. 

It  being  proven  that  the  books  kept  by  the  plaintiff's  son  were  annually  ex- 
amined by  the  defendant,  who  spent  a  portion  of  his  time  each  year  in  New 
Orleans,  and  that  balance-sheets,  including  the  account  sued  upon,  were  for- 
warded to  him  semi-annually,  we  think  there  was  no  error  in  admitting  the 
books  in  evidence.  The  defendant  appears  to  have  found  no  fault  with  the 
entries  when  they  were  communicated  to  him.  Coupled  with  the  oral  testi- 
mony they  make  out  a  prima  facie  case  for  the  plaintiff,  which  has  not  been 
rebutted  by  evidence  on  the  part  of  the  defendant. 

There  was  error  in  allowing  interest  at  the  rate  of  eight  per  cent,  in  the 
absence  of  a  legal  contract  to  that  effect 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  so 
amended  as  to  reduce  the  interest  upon  the  principal  sum  therein  awarded, 
from  eight  per  cent  to  five  per  cent,  per  annum,  and  that,  as  thus  amended, 
the  said  judgment  be  affirmed;  the  costs  of  this  appeal  to  be  borne  by  the 
plaintiff  and  appellee. 

Merrick,  C.  J.,  not  present  at  the  argument,  took  no  part  in  the  decision. 
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well  as  a  member  of  the  Board  of  Underwriters,  cannot  relieve  him  from       Bhwitt 
responsibility.     If  he  be  not  responsible  as  secretary  and  treasurer,  he  is 
responsible  as  a  member  of  the  board ;  and,  being  treasurer,  he  will  not  find  it 
difficult  to  free  himself  from  liability  by  restoring  the  money,  which  ho  has  in 
possession,  to  him  who  appears  to  be  the  legal  owner. 
Judgment  affirmed. 
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John  S.  Spencer  r.  Thomas  and  Charlotte  Banister. 

Where  In  a  salt  to  ecijoin  a  seizure  of  property  aa  illegal  and  to  recover  damagei,  the  Judgment 
maintaining  the  injunction  is  silent  as  to  damages,  it  is  equivalent  to  a  rejection  of  the  claim  for 
damages,  and  will  sustain  the  plea  of  res  judicata  in  a  subsequent  suit  for  damages. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
S.  Z,  Wooldridge,  for  plaintiff.     Durant  &  Homor,  for  defendants  and 
appellants. 

Buchanan,  J.  The  plaintiff  having  hired  a  house  of  the  defendant,  Char- 
lotte Bcmister,  at  the  rent  of  seventy-five  dollars  per  month,  payable  month- 
ly, became  indebted  in  two  months  rent,  which  he  neglected  to  pay ;  and  de- 
fendant sued  out  a  writ  of  provisional  seizure  in  the  Fourth  District  Court  of 
Now  Orleans.  Plaintiff,  by  a  separate  action  in  the  same  court,  enjoined  the 
execution  of  the  writ  of  provisional  seizure,  on  the  ground  that  the  Sheriff 
had  seized  and  taken  into  possession  under  the  same,  the  instruments,  tools 
and  furniture  necessary  for  the  carrying  on  of  his  profession,  also  of  his  bed 
and  bedding,  &c.,  all  which  plaintiff  alleged  were  exempt  by  law  from  seizure; 
wherefore  he  prayed  that  the  injunction  be  perpetuated,  and  for  damages  in 
the  sum  of  five  hundred  dollars  against  said  Charlotte  Banister,  for  the  illegal 
seizure.  After  hearing  evidence  upon  this  petition,  the  Fourth  District  Court 
rendered,  on  the  23d  of  April,  1855,  the  following  judgment : 

"  It  is  adjudged  and  decreed,  that  the  injunction  be  maintained,  so  far  as  the 
same  applies  to  the  articles  above  mentioned,  and  that  the  said  injunction  be 
dissolved  and  dismissed  as  regards  any  other  articles  seized,  the  plaintiff  pay- 
ing costs  of  suit." 

It  will  be  observed,  that  this  judgment,  although  it  partially  perpetuates 
the  injunction,  awards  no  damages  as  claimed.  On  the  15th  of  May,  185^^, 
being  eighteen  days  after  the  signature  of  the  judgment  of  the  Fourth  District 
Court  just  recited,  the  plaintiff  brought  the  present  action  in  the  Sixth  Dis- 
trict Court  of  New  Orleans,  claiming  three  thousand  dollars  damages  for  an 
illegal  seizure  of  his  bed  and  bedding,  and  the  tools  and  implements  by  which 
plaintiff  gains  a  livelihood,  "  which  by  law  are  exempt  from  seizure  and  sale." 

The  seizure  mentioned  in  this  petition,  is  the  same  which  was  the  subject  o* 
the  injunction  in  the  Fourth  District  Court.  The  plea  of  res  judicata  put  in 
by  the  defendant,  Charlotte  Banister,  to  the  present  action,  should  have  been 
maintained  by  the  court  below.  The  silence  of  the  judgment  of  the  Fourth 
District  Court  upon  the  plaintiff's  claim  for  damages  for  the  same  seizure,  was 
equivalent  to  a  rejection  of  that  claim.  Delahaye  v.  Feller  in,  2  Mart  142  ; 
Rolertson  v.  Penn,  2  La.  61  ;  Williams  v.  Painpade,  decided  in  December, 
1855,  and  not  reported.     See  Opinion  Book  25,  p.  468. 

The  difference  in  the  amount  of  damages  claimed  in  the  present  action,  frx>m 
that  previously  claimed,  is  of  no  consequence.  The  cause  of  action  is  sub- 
stantially the  same ;  an  illegal  seizure  of  effects  exempted  by  law  from  sei- 
zure. 

As  to  the  defendant,  Thomas  Banister,  he  seems  to  have  merely  appeared 
in  the  suit  for  rent,  to  assist  and  authorize  his  wife,  for  whose  behoof  alone 
judgment  was  prayed,  and  who  made  the  affidavit  for  the  provisional  seizure. 

Judgment  reversed,  and  judgment  for  defendants,  with  costs  in  both  courts. 
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I  12    7W 

W.  B.  Parfeb,  Trustee,  &c.  v.  Succession  of  H.  R.  W.  Hill— Mrs-  IjsjW 

Mary  R,  Lester,  Intervenor.  15  iS 

1  49  iinl 

The  appoiotment  by  will  of  trustees  to  receive  a  sum  of  money  bequeathed  by  the  testator  and  to  i  uj  7(17 
pay  the  interest  on  it  annually  to  tlie  legatee,  will  be  disregarded  If  the^egatee  refuses  to  acqul-  fSS  51 
esce  in  the  creation  of  such  an  agency.  1|    ^gn 

The  legatee  under  such  a  dl^^posltion,  is  capable  of  standing  in  court  and  directly  demanding  pay-  ^^^  7Q2 
ment  of  the  legacy. 

jFidei-commissay  the  trusts  of  the  English  law,  cannot  be  created  in  Louisiana  and  enforced  In  our 
courts. 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
L.  Ilunton^  for  plaintiff  and  appellant.     C.  T.  Estlin,  for  defendant.     J, 
N'.  Briclell^  for  int#rvenor. 

Spofford,  J.  The  late  James  Dick  made  the  following  bequest  in  his  last 
will : 

"  I  give  and  bequeath  to  my  niece  Mary  R.  Todd,  wife  of  Sterling  H,  Les- 
ter, and  to  her  heirs,  forty  thousand  dollars,  and  appoint  as  trustees,  to  invest 
the  same  and  pay  to  her  after  receipts  thereof,  the  interest  annually,  my  friends 
James  Lea  McLane  and  William  B.  Partee,  or  either  of  them,  in  case  of  re- 
signation or  death  of  the  other." 

By  another  clause  of  the  will,  the  legacy  was  not  demandable  until  seven 
years  had  elapsed  after  the  testator's  death. 

That  time  having  expired,  and  McLane,  one  of  the  persons  named  as  **  trus. 
tees,"  having  resigned  or  declined  to  act,  Partee  brought  this  suit  against  the 
representative  of  Dick's  succession,  for  so  much  of  the  legacy  as  he  averred  to 
be  due  to  Mrs.  Mary  R.  Lester,  That  lady,  assisted  by  her  husband,  inter- 
vened in  the  suit,  and  denied  the  right  of  the  trustee,  Partee,  to  claim  the  sum 
bequeathed  to  her,  averring  that  he  had  become  wholly  insolvent,  and  that  the 
clause  of  the  will  appointing  him  trustee  was  void  by  the  provisions  and  poli. 
cy  of  our  law.  She  claimed  a  judgment  in  her  own  fayor  for  the  fund  sued 
for  by  Partee.  Her  pretensions  were  sustained  in  the  lower  court,  and  Par- 
tee  has  appealed. 

It  is  clear  that  the  bequest  was  to  Mary  R.  Todd,  wife  of  Sterling  H,  Les- 
ter^ and  her  alone.  No  interest  in  this  legacy  was  to  vest  in  any  one  else.  If 
the  clause  referring  to  the  trustees  be  considered  as  mandatory,  in  other  words, 
as  a  condition  or  mode  clogging  the  title  of  Mrs.  Lester,  then  it  is  void,  and 
must  be  considered  as  not  written.  New  titles  cannot  be  invented  by  testa- 
tors. Aljsolute  ownership  bequeathed  to  a  specific  person,  cannot  be  crippled 
by  the  appointment  of  supervisors  of  a  class  unknown  to  our  laws,  who  shall, 
for  the  period  of  their  natural  lives,  keep  the  owner  out  of  possession  against 
his  will,  and  manage  for  him  what  he  is  capable  of  managing  for  himself 
Fidei'Commissa,  the  trusts  of  the  English  law,  cannot  be  created  in  Louisiana 
and  enforced  in  our  courts.  C.  C.  1507,  1506  ;  Clague's  Widoto  v.  Clagve's 
Eiecutor,  13  La.  7;  Harper  v.  Stanborongh,  2  An.  381 ;  Succession  of  Frank- 
;//?,  7An.  412. 

If  the  clause  concerning  the  trustees  be  regarded  as  advisory  merely,  it  need 
not  be  expunged  from  the  will.  If  the  legatee  had  chosen  to  avail  herself  of 
the  testator's  recommendation,  Partee  might  have  sued ;  for  her  acquiescence 
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Pavtu  wouW  have  made  him  her  agent,  and  he  would  have  derived  his  powers  firom 
Hill.  _  her,  not  from  the  mere  force  of  the  testator's  will  We  have  expressed  our 
views  upon  this  subject  in  the  case  of  the  Society  for  Orphan  Boys  v.  New 
Orleans,  12  An.  63. 

But  as  she  repudiates  his  authority,  he  is  acting  against  his  principal  and 
cannot  be  heard ;  the  will  gave  him  no  such  interest  in  this  legacy  as  would 
entitle  him  to  demand  it  against  the  remonstrance  of  the  party  to  whom  it  was 
bequeathed  She  is  capable  of  standing  in  court,  and  the  judgment  in  her 
favor        >'  b  •  '»    •'•n-i't'. 

Judgment  afiSrmed. 

Mkuuu  K,  u.  J.,  took  no  part  in  the  decision  of  this  cause,  not  having  heard 
the  argument. 


Charles   Fonda,   Dative   Testamentary   Executor,   v,   G.  L.  Brooic 
AND  D.  N.  Hbnnsn. 

In  a  suit  for  damages  where  one  of  the  defendants  Is  charged  with  aiding  and  abetting  the  other  in 
the  commluion  of  a  wrong  or  liiiJury,  he  has  a  right  to  demand  a  severance,  and  trial  by  Jury. 

APPEAL  from  the  Sixth  District  Court  of  New  Orieans.  Tried  by  a  Jury 
before  Cotton,  J.  Durant  S  Hojnior,  for  plaintiff  and  appellant  Ben^ 
jamin,  Bradford  <Sb  Finney,  for  defendant  Hennen,  appellee. 

Spofford,  J.  So  far  as  the  defendant  Hennen  is  personally  concerned,  this 
must  be  regarded  as  an  action  in  damages  against  him  for  wilfully  aiding  Geo, 
L.  Broom,  as  executor  of  the  will  of  Samuel  Broom,  to  waste  the  estate  and 
defraud  the  heirs  and  creditors. 

Under  such  allegations  as  those  made  in  the  petition,  and  the  separate  an- 
swer of  Hennen,  there  was  no  error  in  permitting  a  severance  or  a  trial  by 
jury  as  to  Hennen,  who  is  the  only  appellee.  The  discretion  of  the  District 
Judge  in  this  matter  was  not  restrained  by  any  arbitrary  rule  in  the  Code  of 
Practice. 

An  examination  of  the  record  has  not  enabled  us  to  say,  that  the  jury  and 
the  court  below  erred  in  concluding  that  the  charges  of  fraud  and  mal-practice 
against  the  appellee  were  insufiBciently  proven. 

Judgn:cnt  affirmed 
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MuNiciPAHTY  No.  1,  Praying  for  the  Opening  of  Bienville  Street,  v, 
Laurent  Millaudon. 

The  confirmation  of  the  tableau  of  asseument  against  property  owners  for  their  share  of  the  bene- 
fit conferred  hj  opening  and  improying  streets,  will  not  authorlxe  the  ordinary  writ  of  ^  fa.  to 
be  issued  against  the  party  assessed. 

The  statute  regulating  that  sul^ect  speciallj  prescribes  the  mode  of  procedure,  and  being  in  dero- 
gation of  the  ordinary  rulej  of  practice  should,  therefore,  be  strictly  pursued. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augtutin,  J. 
ParJcer  S  DavU^  for  plaintiff  and  appellant.     Benjamin^  Bradford  & 
Finney^  for  defendant. 

Spoppord,  J.  Proceedings  were  taken  under  the  Act  of  March  80,  1882,  p. 
131,  to  open  and  improve  Bienville  street,  in  the  city  of  New  Orleans.  In  pur- 
suance of  the  provisions  of  that  statute,  the  report  of  the  commissioners,  as- 
sessing various  sums  against  the  appellee,  Millaudon,  for  his  share  of  the 
benefit  conferred  by  the  improvement,  was  duly  "  confirmed." 

The  appellants  then  took  a  rule  on  Millaudon  to  show  cause  why  execution 
should  not  issue  against  him  for  the  sums  thus  assessed ;  and  they  have  taken 
this  appeal  from  a  judgment  dismissing  the  rule. 

The  question  whether  execution  will  issue  upon  a  confirmed  report  of  com- 
missioners in  regard  to  the  opening  and  improvement  of  streets,  as  upon  money 
judgments,  is  to  be  solved  by  the  terms  of  the  Act  of  1832.  That  Act  pro- 
vided an  entirely  new  and  artificial  method  of  procedure,  in  derogation  of  the 
ordinary  rules  of  practice.  The  Act,  therefore,  should  be  strictly  pursued. 
We  find  no  warrant  in  any  of  its  sections  or  provisions  for  the  position  assumed 
by  the  appellants,  that  the  confirmation  of  the  tableau  of  assessment  by  the 
court,  will  authorize  the  ordinary  writ  of  ^.  fa,  to  be  issued  against  a  party 
whose  proportional  contribution  is  assessed  by  the  report  On  the  contrary, 
a  different  mode  of  procedure  upon  the  confirmation  of  the  report,  is  special- 
ly prescribed  and  must  be  followed.  Section  seventh  excludes  the  inference 
that  execution  was  to  issue  upon  the  confirmed  report  as  upon  a  judgment ;  it 
declares  that  the  sums  so  assessed,  *^  shall  be  borne,  reimbursed  and  paid,  to- 
gether with  six  per  cent  interest  thereon  from  30  days  after  the  confirmation 
of  saidreports,  *  *  ♦"  by  the  parties  benefited ;  "  and  the  sums  so  assessed  shall 
be  a  lien  on  the  lands"  as  a  mortgage,  when  recorded ;  **  and  the  owners  of 
said  property  shall  also  be  liable  in  a  personal  action  for  the  same" ;  ^^  and  the 
personal  action  and  the  action  to  enforce  the  privilege  may  be  cumulated ;  and, 
in  default  of  payment  of  the  same,"  or  if  the  owners  of  the  lots  assessed  be 
not  found,  "the  corporation  may,  by  resolution,  direct  orders  of  seizure  and 
sale  to  be  sued  out  of  the  court  by  which  said  assessment  was  confirmed, 
against  the  property  a.sse8sed  as  aforesaid,"  &c.,  &c 

So,  by  the  sixth  section,  the  reciprocal  remedy  of  the  owner  in  who  (  favor 
an  assessment  has  been  made  by  the  report  against  the  city,  after  an  'msuc- 
cessful  application  for  payment,  is  to  sue  for  and  recover  the  same  of  the  city, 
with  six  per  cent  interest. 

9t 
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l»t  MuMciPAUTT      We  are  not  permitted  lo  depart  frcm  <he  plain   terms  of  Fr.ch  a  >:fatule  a? 
MiLLAUDOH.     this,  and,  under  the  guise  of  construction,  to  give  additional  remedies  in  aid  of 
its  supposed  objects. 
Judgment  affirmed. 
BucHATVAN,  J.,  took  no  part  in  this  case. 


^  ^l  S.  J.  HoGGATT  r.  Martha  A.  Gibbs,  Tutrix. 

fiucBAiTAS,  J.  The  testator,  who  lived  In  Misslulppi,  owned,  besides  his  property  la  that  State,  a  larfs 
real  estate  In  Louisiana,  worth  1840,000.  He  bequeathed  to  his  daughter,  a  married  woman,  $20,000, 
upon  the  express  condition  that  she  should  renounce,  within  twelve  months  after  his  disease,  all 
claims  upon  the  property  of  his  succession  situated  in  Louisiani* :  failing  in  which,  she  should  for- 
feit the  legacy  of  $20,000.  This  sum  wa.>  paid  to  her,  and  a  deed  of  relingulshment  executed  by  her 
in  accordance  with  the  requirements  of  the  will.  She  received  also  the  further  sum  of  $85,000  from 
the  property  of  the  lather's  succession  situated  in  Missiesippi.  JTdd:  That  the  i^ceipt  of  these 
■urns  did  act  amount  to  a  valid  ratification  of  the  act  of  relinquishment  of  her  claims  upon  the 
estate  of  her  father  situated  in  Louisiana ;  that  this  deed  of  relinquishment  was  without  effect, 
wtvether  tested  by  the  law  of  Mississippi  or  of  this  State,  tf  the  law  of  the  former  State  is  to 
govern,  the  deed  would  be  void  for  want  of  the  acknowledgment  of  the  grantor,  a  married 
woman,  apart  from  her  husband,  before  a  Judge  or  Justice  of  the  Peace,  that  she  signed,  4c, 
without  threats  or  compulsion  of  her  husband.  If  the  Mississippi  statute,  prescribing  these  formal- 
ities, be  laid  out  of  view,  the  general  principle  of  the  common  law,  which  prevails  in  Mississippi, 
that  a  married  woman  being  considered  tubpoUdaie  «tW,  can,  in  general,  do  no  act  to  bind  her, 
Irould  render  this  deed  equally  inoperative.  2.  If  the  deed  of  relinquisbmebt  be  Judged  by  the 
law  of  Louisiana,  It  is  equally  void,  as  not  having  a  lawful  purpose.  The  testator  left  three  chil- 
dren, who  are  his  forced  heirs,  as  to  his  real  estate  and  slaves,  situated  In  Louisiana,  and  the 
clause  of  his  will  requiring  one  of  them  to  relinquish  her  lawful  claim  as  heir  to  one>third  of  his 
Louisiana  property,  exceeding  in  amount  to  $100,000,  on  receiving  $23,000  cash  from  his  execu- 
tors, under  the  penalty  of  being  completely  disinherited,  waA  contrary  to  law,  and,  therefore,  not 
«  valid  cause  or  consideralioo  for  the  deed  of  relinquishment.  The  two  sums  of  $80,000  and 
85,000  must  be  viewed  simply  as  so  much  received  by  her  on  account  of  her  inheritance,  and 
which  she  may  be  bound  to  collate. 

S^TTOlU),  J.,  concurring.  Held :  That  in  so  far  as  the  deed  of  relinquishment  alfected  pro* 
t>erty  situated  In  Louisiana,  its  force  and  effect  must  be  determined  by  the  law  of  this  State,  bat 
expressed  no  opinion  upon  the  validity  of  the  deed,  under  the  Ia#  of  Mississippi. 

MsaaiCK,  0.  J.,  also  concurred  in  the  opinion  of  BucHANJkR,  J.,  but  did  not  consider  it  clear  that  the 
deed  of  relinquishment  should  be  considered  as  void ;  and  doubted  whether  this  deed  should  be 
set  aside  without  plaintllTs  first  tendering  to  the  defendants  the  $46,000  which  was  received  as  Its 
consideration  out  of  the  Mississippi  estate,  and  which  the  testator  had  a  right  to  irithhold  frob 
his  daughter. 

APPEAL  from  the  District  Court  of  Madison,  J^arrar,  J. 
G.  Eustis  and  //  Gaither,  for  plaintiff  and  appellant.     0.  I^4>8eUus  and 
A.  Snyder,  for  defendant 

Buchanan,  J.  The  defence  to  this  action  consists  of  the  following  excep- 
tions ;  upon  which  the  cause  was  dismissed  in  the  District  Court : 

1st  That  plaintiff  is  estopped  from  maintaining  this  action,  because  his 
mother,  Mrs.  Agnes  WiUiams,  through  whom  he  claims,  did,  on  the  22d  of 
April,  1854,  make  a  full  ratification  of  her  deceased  father's  will,  and  renounced 
all  claim  to  the  property  mentioned  in  the  petition. 

2d.  That  plaintiff 's  mother  received  the  legacy  of  twenty  thousand  dollars 
bequeathed  by  her  father,  and  thereby  ratified  the  will. 
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8d.  That  plaintiff  *s  mother  again  ratified  the  will  of  her  father  hy  receiying,        Hogqatt 
in  accordance  with  the  terms  thereof,  her  proportion  as  residuary  legatee,  to  wit,         CHiw. 
the  sum  of  twenty-five  thousand  dollars. 

4th.  The  plaintiff  ^s  action  of  rescission  on  account  of  lesion,  is  barred  by 
the  prescription  of  one  year. 

Upon  the  first  of  these  exceptions  the  question  arises,  whether  the  form  and 
effect  of  the  deed  of  relinquishment  and  quit  claim  of  the  22d  of  April,  1854» 
are  to  be  goyemed  by  the  law  of  Mississippi  or  of  Louisiana. 

The  deed  was  made  in  Mississippi ;  and  it  was  intended  to  have  effect  both 
in  Mississippi  and  in  Louisiana — in  Mississippi,  because  both  the  grantor  and 
the  grantees  (the  children  of  Anthony  Hoggatt)  resided  in  Mississippi ;  and  in 
Louisiana,  because  the  thing  conveyed  or  relinquished  by  the  deed,  was  an  in- 
terest in  land,  &c.,  in  Louisiana. 

If  the  law  of  Mississippi  is  to  govern,  the  deed  would  be  void  for  want  of 
the  acknowledgment  of  the  grantor,  a  married  woman,  apart  from  her  hus- 
band, before  a  Judge  or  Justice  of  the  Peace,  that  she  signed,  sealed,  and  de- 
livered the  same  as  her  voluntary  act  and  deed,  freely,  without  any  threats  or 
compulsion  of  her  husband.  See  Hutchinson's  Digest,  page  608.  And  if  it 
be  objected  that  the  Mississippi  statute  here  quoted,  refers  by  its  terms  only  to 
lands  lying  and  being  in  that  State,  yet  it  seems  to  be  a  general  principle  of 
the  common  law  which  prevails  in  Mississippi,  that  a  married  woman  can,  in 
general,  do  no  act  to  bind  her ;  she  is  said  to  be  »ub  potestate  viri^  and  subject 
to  his  will  and  control  1  Peters,  339.  That  law  presumes  a  feme  covert  to 
act  under  the  coercion  of  her  husband,  unless  before  a  court  of  record,  a 
Judge,  or  some  commissioner  in  England,  by  a  separate  acknowledgment  out 
of  the  presence  of  her  husband ;  and  in  these  States,  before  some  court  or  ju. 
dicial  officer  authorized  to  take  and  certify  such  acknowledgment  12  Peters, 
375. 

And  if  the  relinquishment  and  quit  claim  of  the  22d  of  April,  1854,  be 
judged  by  the  law  of  Louisiana,  it  is  equally  void.  For  that  law  requires  that 
every  contract  should  have  a  lawful  purpose  or  motive.  Civil  Code,  Art.  1772. 
An  obligation  without  a  cause,  or  with  an  unlawful  cause,  can  have  no  effect* 
C.  C.  1887. 

Now,  the  cause  or  motive  of  the  contract  in  question  is  stated  on  its  face  to 
be,  a  provision  or  provisions  in  the  last  will  of  the  late  Nathaniel  Hoggatt^ 
the  father  of  the  grantor  and  the  grandfather  of  the  grantees,  by  which  the 
said  Hoggatt  devised  to  the  grantees,  as  surviving  children  of  his  son  Anthony, 
his  lands,  slaves,  &c.,  in  Madison  parish,  Louisiana,  which  the  record  shows  to 
be  worth  three  hundred  and  forty  thousand  dollars,  and  to  his  daughter,  Mra, 
Agnes  Williams,  the  grantor,  a  sum  of  twenty  thousand  dollars  in  cash  ;  and 
further,  that  if  the  said  Agnes  Williams  should  fail  to  make  and  deliver  to 
said  KathanieVs  executors,  within  one  year  after  his  decease,  a  deed  relin- 
quishing all  her  lawful  claims  to  any  share  or  portion  of  the  property  thus  de- 
vised to  the  children  of  Anthony,  then  the  devise  in  favor  of  said  Agnes  should 
enure  to  the  testator's  son  Anthony  and  his  lawful  children. 

Nathaniel  Hoggatt  left  three  children,  Anthony,  CJiarlotte  and  Agnes^ 
Those  three  children  were  his  forced  heirs,  as  to  his  real  estate  and  slaves, 
situated  in  the  State  of  Louisiana.  Civil  Code,  Art.  10.  The  clause  of  Na- 
thaniel Hoggaifs  will  obliging  Agnes  to  relinquish  her  lawful  claim  as  heir,  for 
or.c-tl:;rd  of  his  Louisiana  property,  which  third  exceeded  one  hundred  thou- 
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HoooATr      sand  dollars,  upon  receiving  twenty  thousand  dollars  cash,  from  his  executors, 

QiBBs  under  the  penalty  of  forfeiting  those  twenty  thousand  dollars,  and  thus  heing 

completely  disinherited,  was  contrary  to  law,  and  is,  therefore,  not  a  valid 

cause,  motive,  or  consideration  for  the  deed  which  is  pleaded  as  an  estoppel,  in 

the  first  exception  of  the  defendants.     C.  G.  1618,  1616,  1488,  1506. 

The  receipts,  by  plaintiff^s  mother,  of  the  two  sums  of  twenty  thousand, 
and  twenty-five  thousand  dollars  respectively,  which  are  pleaded  by  defendants 
in  bar  of  this  action,  cannot  have  that  effect,  for  reasons  above  given.  They 
are  to  be  viewed  as  so  much  received  by  Mrs.  Williams,  on  account  of  her  in- 
heritance, and  which  the  plaintiff  may  be  bound  to  collate  in  the  partition, 
that  will  take  place  between  the  parties.  Indeed,  so  far  as  relates  to  the  sum 
of  twenty>five  thousand  dollars,  paid  to  Mrs.  Williams  by  the  executors,  as 
shown  by  her  receipt,  it  was  a  distribution  of  property  of  Nathaniel  HoggeUt^ 
not  devised  in  his  will  at  all;  in  relation  to  which  he  consequently  died 
intestate. 

Upon  the  fourth  exception,  this  action  is  not  viewed  by  the  court  as  one  of 
rescission  of  a  contract  for  lesion.     G.  G.  1855 ;  see  also  Art  1870. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Gourt  be  reversed ;  that  the  exceptions  filed  herein  be  overruled,  and  the 
cause  remanded  to  be  proceeded  in  according  to  law ;  and  that  defendant  and 
appellee  pay  costs  of  appeal ;  the  costs  of  the  court  below  to  abide  the  final 
judgment  on  the  merits.  * 

Spofford,  J.  In  so  far  as  the  act  executed  by  Mrs.  Agnes  Williams^  on 
the  22dof  April,  1854,  is  to  operate  upon  property  situated  in  Louisiana,  its 
form  and  effect  is  to  be  determined  by  the  law  of  Louisiana  alone.  I,  there- 
fore, express  no  opinion  upon  the  validity  of  that  act  under  the  law  of  Mis- 
sissippi. 

In  all  other  respects,  I  concur  in  the  opinion  of  Mr.  Justice  Buchanan. 

Merrick,  C.  J.  .  It  is  with  great  hesitation  that  I  yield  to  the  decree  in  this 
case  my  concurrence. 

As  it  respects  this  controversy,  the  effects  left  at  the  decease  of  Nathaniel 
Hoggatt  must  be  considered  as  forming  two  successions.  The  one  subject  to 
the  laws  of  his  domicil  in  Mississippi,  and  composed  of  his  lands  and  slaves  in 
that  State,  and  such  movables  as  might  be  considered  dependant  upon  that 
domicil ;  the  other,  his  real  estate  and  slaves  in  Louisiana,  governed  by  the 
laws  of  the  latter  State. 

Over  the  first,  he  had  full  power  by  the  laws  of  Mississippi,  to  dispose  by 
will,  and  could  give  all  or  a  part  to  strangers  or  his  children,  as  he  should  see 
fit 

The  bequest  of  $20,000  and  the  residuary  legacy  of  $25,000,  must  be  con- 
sidered as  coming  from  the  Mississippi  succession.  Conceding,  therefore,  that 
the  will  contains  a  fidei  eommissnm  prohibited  by  our  law,  I  have  doubts 
whether  affairs  had  not  arrived  at  that  stage,  at  the  time  the  authentic  act  was 
passed  before  the  commissioner  Wood,  to  admit  of  a  valid  ratification ;  and, 
further,  whether  the  plaintiff  can'now  be  permitted  to  set  aside  the  act  with- 
out first  tendering  to  defendant  the  $45,000  which  his  ancestor  has  received  as 
its  consideration  out  of  the  Mis8issii>pi  estate,  and  which  no  law  prevented 
Nathnix' }  Hoggatt  from  withholding  from  his  daughter. 

These  doubts  I  surrender  to  the  clearer  considerations  of  my  colleagues. 
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Lloyd  Skannel  r.  S.  W.  Taylor. 

A  general  printed  notice  In  the  newspapers  of  the  dissolution  of  a  copartnership,  Is  not  soAclent 
to  bind  one  who  has  had  dealings  therewith ;  such  person  is  enttUed  to  special  notice.  Even  if 
special  notice  is  given,  accompanied  with  the  notification  that  certain  persons  will  carrj  on  the 
business,  and  setUe  that  of  the  late  commercial  firm,  these  persons  will  be  considered  as  agents 
of  this  firm  for  the  settlement  of  its  indebtedness. 

Where  a  creditor  of  the  former  partnership  drew  on  these  persons  (who  continued  the  social  style  of 
the  late  firm)  for  account  of  a  balance  due  him  by  the  former  partnership,  and  his  drafts  are  pro- 
tested for  non-payment,  and  paid  by  the  drawer  9uper  proiMt,  a  member  of  the  former  partner- 
ship who  is  sued  fomuch  balance,  cannot  maintain  that  there  was  a  novation  of  the  debt ;  the 
drafts  are  to  be  held  as  having  been  drawn  on  his  agents  by  his  authority. 

The  possession  of  protested  drafU  by  the  drawer  is  prima  faoie  evidence  of  their  payment  by 
him. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Clark  <fi  Bayne,  for  plaintiff.    J,  B.  d:  O,  T,  Bemiss,  for  defendant  and 
appellant 

Buchanan,  J.  Defendant  was  partner  of  a  commercial  firm  with  which 
plaintiff  did  business.  During  -;ich  partnership,  defendant's  house  fell  in  debt 
to  plaintiff  On  the  first  of  July,  1861,  a  notice  of  the  dissolution  of  the  part- 
nership was  published  in  the  newspapers.  In  the  same  notice,  it  was  stated 
that  the  business  of  the  firm  would  be  continued  by  the  two  persons  named, 
**  who  alone  will  stttle  that  of  the  late  partnm'ship.^^ 

The  two  persons  named  in  the  notice  (neither  of  them  being  the  defendant) 
used,  it  seems,  the  same  social  style  as  the  previous  house,  which  had  incurred 
the  indebtedness  to  plaintiff.  Plaintiff^  several  months  after  the  notice  of  dis- 
solution, drew  several  drafts  upon  the  house,  which  were  accepted  and  charged 
to  him  in  account  current,  but  which  were  protested  at  maturity  for  non-pay- 
ment, and  paid  by  the  plaintiff  8Vper  protest. 

Defendant  being  sued  for  the  balance  due  plaintiff  by  his  former  house, 
pleads  that  the  debt  has  been  novated,  by  the  acceptance  on  the  part  of  the 
plaintiff  of  a  new  debtor,  to  whom  he  had  delegated  the  payment  of  this  debt 
by  the  notice  of  Ist  July,  1851.  There  is  nothing  in  the  transaction  amount- 
ing either  to  a  delegation  on  the  one  side,  or  the  acceptance  of  a  delegation  on 
the  other. 

A  general  printed  notice  in  the  newspaper  of  a  dissolution  of  a  copartner- 
ship, is  nol  sufficient  to  bind  one  who  has  had  dealings  with  the  copartner- 
ship. Such  a  person  is  entitled  to  special  notice.  8  Kent,  67;  Story's 
Partnership,  §160;  7  Annual,  638;  22  Wendall,  194.  And  notice  cannot 
be  inferred  in  this  case,  from  the  fact  of  plaintiff's  drawing  bills  upon  the 
new  house,  for  the  firm  or  social  name  was  unchanged ;  and  he  might  have 
supposed  the  partners  were  unchanged.  But  supposing  direct  and  special 
notice  brought  home  to  plaintiff  of  the  announcement  given  to  the  public 
through  the  newspapers,  still  the  defendant's  case  would  be  in  no  better 
a  position.  For  that  same  announcement  informed  the  public  that  certain  per- 
sons (who  afterwards  chose  to  use  the  late  social  name,)  would  continue  the 
business,  and  settle  that  of  the  late  partnership.  For  the  purposes  of  settle- 
ment of  this  debt  and  all  similar  ones,  therefore,  the  persons  named  in  the 


714 


Bkamhbl 
Tatlok. 


SUPREME  COURT  OF  LOUISIANA, 

advertisement  were  constituted  the  agents  of  defendant,  who  withdrew  from 
the  firm ;  and  the  drafts  drawn  by  plaintiff  afterwards,  were  drawn  upon  de- 
fendants agents  by  his  authority. 

The  possession  of  the  protested  drafts  by  plainti£^  is  prima  facis  evidence 
that  he  has  paid  them  to  the  payees  or  endorsees  of  the  same. 

Judgment  affirmed,  with  costs. 


A.  Bebr  &  Co.  V,  Their  Creditors. 

Id  ft  coDteBtation  between  opposing  credltorB  and  the  syndic  of  an  insolvent,  on  their  opposition! 
to  the  tableau  of  distribution  filed  by  the  latter,  the  decision  of  the  court  below  on  each  of  the 
claims  in  litigation,  is  a  separate  judgment  belonging  to  the  party  in  whoso  favor  it  was  rendered, 
and  binding  upon  all  parties  who  did  not  appeal  from  it ;  nor  can  such  judgment  be  disturbed  oa 
appeal,  unless  the  par^  having  an  interest  to  maintain  it  is  made  a  party  to  the  appeal. 

Creditors  whose  claims  have  been  disallowed,  cannot  make  themselves  parties  to  the  appeal  wtthoat 
giving  bond ;  the  appeal  bond  given  by  the  syndic,  will  not  suffice  to  maintain  the  appeal  on  the 
part  of  such  creditors ;  these  creditors  are  alone  aggrieved  by  the  Judgment  disallowing  their 
claims,  and  not  the  estate  represented  by  the  syndic.  In  conflicts  between  creditors  in  which  the 
syndic  is  without  interest,  be  cannot  be  permitted  to  interfere,  and  cannot  maintain  an  appeal. 

A  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
A.    Roseliua^  for  the  insolvents,  appellants.     Phillips  and  Exiee  db  Foster^  for 
appellees. 

VooRHiES,  J.  Wilson  G.  Runt  &  Co.,  Pierson  <&  Dunn,  Anguate  Wetter^ 
D.  Kelham,  and  the  Louisiana  Mutual  Insurance  Company,  creditors  of  the 
insolvents,  opposed  the  tableau  of  distribution,  filed  by  the  syndic  in  this  case, 
on  the  following  grounds : 

"1.  Because  the  sum  of  $4,397  61  of  the  funds  collected  by  the  syndic 
has  been  wrongfully  retained  or  diverted  from  the  creditors  in  the  two  items 
$2,017  65,  mostly  for  syndic\s  expenses,  and  the  item  of  $2,379  96,  retained 
for  sundry  purposes." 

"2.  Because  the  sum  of  $4,700  has  been  wrongfully  retained  by  Edward* 
&  Fauchet.  The  proceeds  of  sale  should  be  put  down  at  $9,800  50,  instead  of 
$9,590  50." 

^^  3.  Because  the  syndic  has  wrongfully  placed  on  the  t^leau  about  one 
hundred  and  twenty -seven  names  as  creditors  for  various  amounts,  when  in 
fact  there  are  no  other  creditors  of  this  insolvency  than  these  five  opponents. 
These  opponents,  therefore,  aver  that  each  and  every  one  of  the  other  credi- 
tors of  A.  Beer  &  Co.  have  compromised,  or  been  paid  such  claim  or  claims  as 
they  may  have  had  against  the  insolvents,  and  have  ceased  to  be  creditors 
thereof,  and  cannot  share  or  participate  in  the  funds  in  the  hands  of  the  syn- 
dic, to  the  prejudice  of  these  opponents  and  their  payment  in  full,  with  interest 
and  costs." 

1st  On  the  first  ground,  the  item  of  $2,017  65,  was  reduced  to  the  sum  of 
$1,179  53,  and  the  one  of  $2,379  96  rejected. 

2d.  On  the  second,  the  court  held  that  the  sum  of  $4,710,  instead  of  $4,700, 
was  properly  retained  by  S.  Friedlander,  the  holder  of  the  notes  secured  by 
mortgage  on  the  slaves  sold  by  the  Sheriff  to  him  for  that  sum,  in  payment  of 
said  note. 
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34  And  on  the  third,  the  Judge  a  quo  considered  that  it  should  "  be  sus-         Bkr 
tained  as  to  all  the  creditors  on  the  tableau,  who  had  not  appeared  to  estab-      caiDiroits. 
lish  their  claims,"  giving  a  list  of  those  who  had,  &c. 

The  bilan  of  the  insolvents  exhibits  a  list  of  one  hundred  and  thirty-two 
creditors,  whose  claims  amount  in  the  aggregate  to  $214,201  70,  and  of  whom 
only  eighty-six  appeared  at  the  meeting  and  voted  for  syndic,  &c.  On  the 
trial,  according  to  the  statement  of  the  Judge,  twenty-six  of  the  creditors  who 
appeared  at  the  meeting  and  fourteen  who  did  not,  failed  to  appear  and  make 
proof  of  their  claims. 

An  appeal  from  this  judgment  was  granted  to  the  syndic  on  his  motion  in 
open  court,  suggesting  that  there  was  error  in  the  same,  ^^  as  well  to  the  pre- 
judice of  the  creditors  of  the  insolvency  as  to  himself  as  syndic  aforesaid,  up- 
on his  furnishing  bond  and  security  conditioned  as  the  law  directs." 

On  motion  of  Alfred  PhillipSj  Esq.^  attorney  appointed  to  represent  the 
absent  creditors,  it  was  ordered  that  he  should  be  permitted  to  join  in  t'lc  de- 
volutive appeal  thus  granted  to  the  syndic. 

The  syndic  alone  gave  a  bond  of  appeal  with  David  Goodman  as  surety, 
leaving  the  obligee's  name  and  the  title  of  the  suit  in  blank. 

The  opponents,  William  G.  Hunt  A  Co.  et  a?.,  have  moved  to  dismiss 'the 
appeal  on  three  grounds : 

"  1st  That  there  has  been  no  legal  bond  given  by  the  appellants. 

*'  2d.  What  purports  to  be  the  appeal  bond  does  not  name  the  appellants 
and  appellees,  nor  does  it  give  the  title  of  the  suit  in  which  judgment  was 
rendered  from  which  they  appeal. 

*'  3d.  These  opponents  are  in  no  wise  parties  to  this  appeal,  having  neither 
been  cited  or  mentioned  in  the  appeal  bond,  as  appellees." 

It  is  clear  that  the  decision  of  the  court  below  upon  each  of  the  claims  in 
litigation,  must  be  considered  a  separate  judgment  belonging  to  the  party  in 
whose  favor  it  was  rendered,  and  birding  upon  all  parties  who  did  not  appeal 
from  it  2  An.  546,  Girod  v.  ffia  Creditors,  It  follows  then,  as  a  conse- 
quence, that  such  judgment  cannot  be  disturbed  on  appeal,  unless  the  party 
having  an  interest  to  maintain  the  same  has  been  made  a  party  to  the  appeal. 
In  the  case  at  bar,  the  syndic's  claim  for  commission,  &c.,  has  been  reduced, 
as  we  have  seen.  This  is  a  judgment  in  favor  of  all  the  creditors  against  him, 
which  consequently  cannot  be  disturbed  without  making  them  parties  to  the 
appeal 

The  creditors  whose  claims  have  been  disallowed  by  the  judgment,  are  alone 
aggrieved  by  it,  and  not  the  estate  represented  by  the  syndic.  In  conflicts 
between  creditors,  in  which  the  syndic  is  without  interest,  he  cannot  be  per- 
mitted to  interfere.  Ferguson  et  al.  v.  Their  Creditors^  19  La.  278;  Kohn^ 
SyndiCi,  et  oL  v,  Wagner  et  al,  1  R.,  275 ;  Pandelly  v.  His  Creditors,  1  An. 
22.  In  the  present  case,  it  would  seem  to  us,  that  it  ought  to  be  a  matter  of 
indifference  to  the  syndic  whether  the  claims  of  those  creditors  were  allowed 
or  not,  the  effect  of  which,  if  disallowed,  would  only  result  to  the  benefit  of 
the  others,  and  not  to  the  detriment  of  the  estate. 

It  appears  to  us  clear,  that  the  absent  creditors  whose  claims  have  been  dis- 
allowed by  the  judgment  of  the  court  below,  cannot  be  considered  parties  to 
this  appeal,  as  no  bond  of  appeal  appears  to  have  been  given  by  them. 

As  to  the  syndic,  it  appears  to  us  also  clear,  that  his  appeal  must  be  dis- 
missed on  the  ground,  that  all  the  parties  having  an  inttrost  in  maintaining 
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the  judgment,  have  not  heen  made  parties  to  it  Even  eonceding  that  the 
GuDmns.  hond  thug  given  he  hinding  upon  him  in  fkvor  of  the  opponents,  still  we  do 
not  think  it  could  he  so  considered  fas  to  the  other  creditors  who  have  an  in- 
terest in  maintaining  the  judgment.  This  ohjeotion  is  considered  fktal,  and 
may  he  noticed,  ex  officio,  at  any  time,  even  without  any  motion  to  dismiss,  by 
the  court     11  An.  409 ;  Simmons  v.  Sis  Creditors,  12  An, 

It  is,  therefore,  decreed,  that  the  appeal  he  dismissed  at  the  appellant's 
costs. 


H.  J.  Masson  et  al.  t?.  Bbrtrand  Saloy  et  al. 

A  mortgage  executed  by  defendant  on  property  claimed  by  pUintllT,  pending  the  suit  of  the  lat> 
ter  for  its  recovery,  is  without  effect  against  him. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Hamner  di  Hays,  for  plaintiffs.     C.  Hoselius,  for  defendants  and  appel- 
lantp. 

Cole,  J.  This  is  an  appeal  taken  hy  B,  Saloy,  one  of  the  defendants,  from 
a  judgment  ordering  the  erasure  of  certain  mortgages  made  hy  Jam^s  E,  Ar- 
mor, on  the  property  of  plaintiffs. 

Jam^es  E,  Armor,  pretending  to  he  the  sole  heir  of  Josephine  Armor,  deceased, 
caused  himself  to  be  put  in  possession  of  the  property  of  her  succession,  by  a 
judgment  of  the  Second  District  Court,  in  April,  1854. 

In  June,  1864^  Henry  J,  Masson,  one  of  the  plaintiffs,  instituted  suit  in  the 
Second  District  Court,  as  heir  of  Mrs.  Armor,  and  claiming  of  James  E.  Ar- 
mor the  whole  succession,  alledging  that  the  said  Armor  held  the  same  frau- 
dulently. 

In  July,  1856,  there  was  judgment  in  favor  of  H.  J.  Masson,  recognizing 
him  as  one  of  Mrs,  Arm^or's  heirs,  and  declaring  James  E,  Armor  without  any 
rights  to  said  property. 

An  appeal  was  taken  by  Armor  from  this  judgment,  and  subsequently  to 
the  appeal,  on  account  of  his  inability  to  justify  his  security  for  a  suspensive 
appeal,  he  abandoned  all  his  pretensions,  and  made  a  quit  claim,  putting  plain- 
tiffs in  possession  of  all  the  estate  of  Mrs.  Armor,  by  notarial  act 

Pending  the  suit  of  Masson  v.  Armor,  for  the  recovery  of  the  estate  of  Mrs. 
Armor,  James  E.  Arm^or  executed  two  mortgages  on  certain  property  belong, 
ing  to  the  succession :  one  on  the  20th  November,  1854^  in  favor  of  J.  Me  Cor- 
miclc,  the  interest  of  which  is  now  in  the  defendant,  and  one  on  the  10th  of 
January,  1»55,  in  &vor  of  defendant 

As  these  mortgages  were  executed  on  property  claimed  by  Masson  pending 
his  suit  to  recover  the  same,  they  are  without  effect  so  &r  as  he  is  concerned. 
C.  C.  2427,  2428;  Citizen^  Bank  v.  J  R  Armor  et  al,  11  An.  468. 

The  allegation  of  fraud  and  collusion  is  not  sustained  by  the  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 
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The  State  ex  rel.  J.  B.  Harper  &  Son  v.  The  Judge  of  the  Ninth 
Judicial  District. 

The  Act  of  19tliof  March,  1807,  providing  for  an  Interchange  betreen  the  Judges  of  the  7th  and 
9th  Districta,  intended  that,  after  the  elections  of  April,  1857,  those  Judges  should  first  hold  the 
regular  serUt  of  jury  terms,  each  in  his  own  district,  before  commencing  the  interchange. 

The  meaning  of  ambiguous  words,  Ac,  in  a  law,  may  be  ascertained  by  examining  and  comparing 
with  them  the  context  of  the  law,  and  by  considering  its  reason  and  spirit,  and  the  cause  inducing 
its  enactment.    C.  C.  16,  18. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Ninth  Judicial  Dis_ 
trict,  Harralson,  J.     U.  B,  cfc  E,  Phillips^  for  relator. 

Spoffobd,  J.  The  issue  presented  by  the  District  Judge  in  his  answer  to 
the  application  for  a  mandamus^  compels  us  to  construe  the  Act,  approved 
March  19th,  1857  (p.  270,)  "to  require  the  Judges  of  the  Seventh  and  Ninth 
Judicial  Districts  to  interchange.^' 

It  provides  that  after  their  election  in  April  next,  and  after  the  first  terms 
of  their  courts  in  their  respective  districts,  the  Judge  of  the  Seventh  District 
shall  preside  and  hold  the  courts  in  the  Ninth  District,  and  the  Judge  of  the 
Ninth  District  shall  preside  and  hold  the  courts  in  the  Seventh  District,  and 
so  to  continue  alternating  and  interchanging,  as  not  to  hold  courts  consecu- 
tively in  the  same  district  for  the  trial  of  jury  cases,  as  long  as  there  are  any 
recused  cases  in  either  of  said  districts. '' 

Looking  not  to  any  single  word  but  to  the  whole  scope  of  this  statutory 
provision,  we  think  its  obvious  meaning  is,  that  the  Judge  of  each  of  the  two 
districts  in  question,  shall  hold  the  regular  series  of  jury  terms,  first  through- 
out his  own  district,  and  then  throughout  the  other  district ;  for  the  Judge  of 
each  district  is  not  required  to  commence  a  system  of  interchange,  until  he 
shall  first  have  held  "  the  courts,"  not  a  court  in  his  own  district ;  each  is  then 
required  to  preside  and  hold  "  the  courts,''  not  a  court  in  the  neighboring  district; 
and  this  system  thus  inaugurated,  is  to  be  kept  up  by  each  Judge  alternately 
holding  the  "  courts"  (i.  e.,  the  series  of  courts)  in  his  own  district  and  in  the 
neighboring  district,  until  the  recused  cases  to  be  tried  by  preference  are  ex- 
hausted. The  restriction  upon  the  Judges  "not  to  hold  courts  consecutively 
in  the  same  district  for  the  trial  of  jury  cases,"  does  not,  as  the  respondent 
contends,  inhibit  them  from  going  through  the  parishes  of  the  same  district 
consecutively,  to  hold  a  regular  series  of  interchange  terms,  but  was  intended 
to  prevent  them  from  holding  two  series  of  interchange  terms  consecutively  in 
the  same  district 

"  Where  the  words  of  a  law  are  dubious,  their  meaning  may  be  sought  by 
examining  the  context  with  which  the  ambiguous  words,  phrases  and  sentences, 
may  be  compared,  in  order  to  ascertain  their  true  meaning."     C.  C.  16. 

"  The  most  universal  and  efifectual  way  of  discovering  the  true  meaning  of  a 
law,  when  its  expressions  are  dubious,  is  by  considering  the  reason  and  spirit 
of  it,  or  the  cause  which  induced  the  Legislature  to  enact  it"    G.  G.  18. 

It  is,  therefore,  ordered,  that  a  peremptory  mandamus  issue,  commanding 
the  Honorable  the  Judge  of  the  Ninth  District  to  hold  said  term  of  court  on 
Tuesday,  the  15th  of  December  instant,  as  prayed  for. 
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Briget  E.  Porche,  wife  of  J.  A.  LeBlanc,  v.  J.  A.  LeBlanc  et  al. 
and  J.  A.  LeBlanc,  Tutor,  v.  A.  Miltbnberger  et  als. — Madeunb 
Bksaux  and  E.  Porche,  Intervenors. 

Where  the  wife  renounces,  In  favor  of  a  mortgage  creditor  of  her  husband,  her  prior  tacit  moHgige 
on  his  property,  for  the  restitution  of  her  paraphernal  effects,  such  renunciation,  which  is  a  mere 
waiver  of  the  ranlc  to  which  her  mortgage  was  entitled,  does  net  subrogate  the  creditor  to  the 
wife's  paraphernal  claims  against  her  husband ;  and  this  creditor,  not  being  the  transferee  of  theie 
claims,  cannot  exercise  the  wife*s  right  of  mortgage.  In  asserting  his  claims  upon  the  mortgaged 
property  he  can  look  only  to  his  own  mortgage,  taking  effect  from  the  dato  of  its  inscription.  Such 
a  renunciation  by  th«  wife  does  not  contravene  Art.  2412  of  the  C.  C.  and  is  expressly  authorised 
by  the  Act  of  1835.  A  declaration.  In  the  act  of  renunciation,  that  It  shall  deprive  the  wife  irre- 
vocably of  all  recourse  on  her  husband^s  property,  will  not  Invalidate  the  contract,  but  msy  be 
treated  as  mere  subterfuge,  and  is  not  binding  on  her.  Nor  does  the  husband's  having  stipulated 
with  his  creditor  to  procure  his  wife's  renunciation  affect  in  the  least  its  validity,  without  proof 
of  threats  of  violence  on  his  part,  or  >t{  fraud. 

The  vendor  of  an  immovable  or  slave  must  cause  the  act  of  sale  to  be  duly  recorded,  in  order  to 
preserve  his  privilege ;  If  not  so  recorded  within  six  days  from  its  date.  If  passed  In  the  place  where 
the  registry  of  mortgages  is  kept,  adding  one  day  for  every  two  leagues  from  the  place  where  it 
was  passed  to  that  where  the  Register's  office  is  kept,  it  has  no  effect  as  a  privilege — L  «.,  It  con- 
fers no  preference  over  cred-.tors  who  have  acquired  a  mortgage  in  the  meantime,  which  tb«7 
have  recorded  before  it ;  but  it  will  still  avail  as  a  mortgage,  and  be  good  against  third  persooi 
from  the  time  of  its  being  recorded. 

A  resolutory  condition  is  implied  In  every  commutative  contract,  where  either  party  falls  to  complT 
with  his  obligations ;  but  such  contract  is  not  dissolved  of  right,  and  the  party  complaining  of  its 
breach  may  either  sue  for  its  dissolution,  or  demand  a  specific  performance. 

Compensation  must  be  pleaded  specially. 

A  merchant's  books  are  not  evidence  In  his  favor ;  nor  can  they  be  used  as  such  by  his  creditors  to 
establish  a  debt  claimed  as  being  due  to  him,  especially  where  no  fraud  or  collusion  between  the 
mercnant  and  his  alleged  debtor  Is  charged  or  proved ;  nor  can  a  partner  be  received  as  a  witness 
to  prove  a  debt  due  to  the  partnership. 

Art.  2260,  C.  C,  must  be  construed  as  applicable  to  cases  In  which  the  Interest  of  an  ascendant  or 
descendant  ef  the  witness  is  directly  involved. 

A  bill  of  exceptions  which  does  not  state  the  grounds  on  which  it  is  taken  cannot  be  examined. 

APPEAL  from  the  District  Court  of  Terrebonne,   Cole,  J. 
L.  Bush,  for  plaintiff.     A.  Beatty  iSt  Malhiot,  for  defendants,  intervenors 
and  appellants. 

VooRHiES,  J.  The  forced  alienation  of  the  property  of  Joseph  A.  LeBlanc, 
made,  at  the  instance  of  several  of  his  judgment  creditors,  has  given  rise  to 
various  oppositions  on  the  part  of  some  of  his  other  creditors,  claiming  to  be 
paid  by  preference  out  of  the  proceeds  of  the  sale. 

1.  Briget  E.  Porche,  his  wife,  alleges  that  he  is  indebted  to  her  for  her 
paraphernal  property  in  the  sum  of  $7081  31,  secured  by  a  legal  or  tacit  mort- 
gage, for  which  she  claims  to  be  paid  by  preference  over  the  other  creditors.  It 
is  shown,  that  on  the  29th  of  May,  1851,  A.  Miltenberger  S  Co,  accepted  a  draft 
drawn  on  them  by  Joseph  A.  LeBlanc  for  the  sum  of  $1400,  payable  on  the 
20th  of  February,  1852,  for  the  security  of  the  payment  of  which  the  latter 
mortgaged  to  the  former  the  property  thus  sold,  stipulating  at  the  same  time 
to  procure  the  renunciation  of  his  wife  in  their  iavor.  The  mortgagees  also 
stipulated  to  accept  the  drafts  of  the  mortgagor,  for  his  accommodation,  for  an 
additional  sum  of  $3600,  payable  at  any  time  after  the  maturity  of  the  one 
above  described,  and  to  be  identified  by  the  Notary  with  the  act  of  mortgage. 
The  inscription  of  the  mortgage  thus  giv«n  appears  to  haye  been  made  on  the 
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7th,  and  the  renunciation  of  the  wife  on  the  .30th  of  June,  1 851.  The  evidence  Poiiciiii 
establishes  the  receipt  by  Le Blanc  of  the  following  sums  of  money  for  the  ac-  LbBlaso. 
count  of  his  wife,  to  wit:  in  May,  1850,  $250  77;  in  May,  lbol,$noi  44; 
in  May,  1852,  $749  70;  and  in  May,  1853,  $728  06.  In  passing  on  her  claim, 
the  court  below  decreed,  in  distributing  the  proceeds  of  the  sale,  that  A. 
Miltenherger  <fe  Co.  be  allowed  $250  77,  **  being  the  amount  to  which  Mrs. 
B.  E.  Porche  is  entitled  from  May,  1850,  and  to  which  A.  Miltenherger  &  Co. 
are  entitled  by  virtue  of  the  renunciation  of  the  said  Mrs.  LeBUmc.^'*  And 
further,  "to  Mrs.  B.  E.  Porche^  wife  of  /.  A.  LeBlanc,  for  the  use  and  benefit 
of  A.  Miltenherger  S  Co.^  subrogated  to  her  rights  by  virtue  of  her  renuncia- 
tion, $1101  44,  due  as  of  Afay,  1850." 

Briget  E.  Porche  is  appellant  from  the  judgment  thus  rendered  against  her 
in  favor  of  A,  Miltenherger  A  Co. 

We  think  the  court  below  erred  in  holding,  that  the  appellees  were  subro- 
gated to  the  rights  of  the  appellant.  The  rank  to  which  her  own  mortgage 
was  entitled,  was  the  only  thing  yielded  by  the  latter*s  renunciation  in  favor 
of  the  former.  A  mortgage  is  merely  the  accessory  to  a  principal  obligation. 
It  follows  then,  as  a  natural  consequence,  that  the  right  of  mortgage  can  only 
be  exercised  by  the  obligee  or  transferree  of  the  principal  obligation.  The 
appellees  were  not  the  transferrees  of  the  claim  of  the  appellant  against  her 
husband ;  hence  they  could  not  exercise  her  right  of  mortgage.  In  asserting 
their  claims  to  a  preference,  they  could  only  look  therefore  to  their  own  mort- 
gage, taking  effect  from  the  date  of  its  inscription  on  the  7th  June,  1851.  But 
it  is  conceded  on  her  part,  that  the  sum  of  $250  77  constitutes  the  only  mat- 
ter in  contestation,  as  the  proceeds  in  question  are  absorbed  by  other  mort- 
gages acquired  previous  to  the  receipt  of  the  other  sums  by  her  husband. 

The  validity  of  the  renunciation,  attacked  on  several  grounds,  and  its  ad* 
missibility  in  evidence,  are  therefore  the  only  remaining  questions  submitted 
to  our  decision.  In  regard  to  the  latter,  as  the  objection  could  only  go  to  its 
eflfect,  we  think  it  was  properly  overruled  by  the  court  below.  It  is  urged 
that  "  the  wife,  under  Article  2412  of  the  Civil  Code,  whether  separated  in 
in  property  by  contract,  or  by  judgment,  or  not  separated,  cannot  bind  herself 
for  her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him  before 
or  during  the  marriage."  But  the  appellant  in  this  case  cannot  be  considered 
as  having  contracted,  any  such  obligation.  It  Is  true  the  renunciation  of  the 
wife  in  the  case  of  Oasquet  v.  Dimitry^  9  L.  R.  589,  was  considered  as  having 
the  effect  of  making  her  surety  for  the  payment  of  her  husband's  debts.  But 
the  law  then  in  force,  conceding  the  correctness  of  that  decision,  was  subse- 
quently so  modified  by  the  statute  of  1835  as  to  authorize  expressly  the  wife 
of  full  age  to  make  such  renunciations  as  the  one  under  consideration.  The 
declaration  in  the  act  of  renunciation  in  the  present  case,  that  such  renuncia- 
tion deprived  the  appellant,  irrevocably,  of  all  recourse  on  the  property  of  her 
husband,  did  not  have  the  effect  of  invalidating  her  contract,  inasmuch  as  such 
declaration  may  be  treated  as  mere  surplusage,  and  not  binding  upon  her. 
Neither  do  we  consider  her  husband^s  stipulation  to  procure  her  renunciation 
as  affecting  in  the  least  her  contract  with  the  appellees,  in  the  absence  of  any 
allegation  or  proof  of  threats  of  violence,  or  fraud  on  his  part  The  act  of 
renunciation,  in  which  the  description  of  the  property,  as  well  as  the  nature  of 
her  claim  upon  the  same  is  fully  set  forth,  refers  specially  to  the  act  of  mort- 
gage ir.  favor  of  the  appellees.    Both  these  acts  must^  therefore,  be  taken  to- 


780  SUPREME  COURT  OF  LOUISIANA, 

FoaoBM        gether,  as  the  evidence  of  the  contract  hetween  the  parties ;  for  we  are  not  aware 
LkBlako.      of  any  law  which  requires  the  nature  and  amount  of  the  debt  due  by  the  hus- 
band to  be  specifically  set  forth  in  the  renunciation  which  the  wife  makes  of 
her  right  of  mortgage. 

2d.  At  the  judicial  sale  of  the  estate  of  Oliter  LeBlanc^  deceased,  made  in 
the  parish  of  Assumption  on  the  8th  of  July,  1848,  Joseph  A.  LeBlan^  then  a' 
resident  of  the  parish  of  Lafourche,  became  the  purchaser  of  a  slave  named 
Gabriel  for  the  price  of  $1580,  payable  one-third  in  March,  1849  ;  one-third  in 
March,  1850,  and  one-third  in  March,  1851 ;  with  interest  thereon  at  eight  per 
cent,  per  annum,  from  their  maturity  until  paid,  for  which  he  gave  his  three 
promissory  notes,  to  the  order  of,  and  endorsed  by,  M.  A.  LeBlunc,  and  identi- 
fied by  the  notary  with  the  act  of  sale.  To  secure  their  payment,  a  special 
privilege  was  reserved  on  the  slave. 

The  act  of  sale  was  recorded  in  the  parish  of  Assumption  on  the  28th  of 
September,  1848  ;  in  the  parish  of  Lafourche  on  the  4th  of  September,  1851 ; 
and  in  the  parish  of  Terrebonne,  to  which  Joseph  A,  LeBlane,  the  vendee,  had 
removed  on  the  6th  of  October,  1851. 

Madame  Breaux^  the  surviving  spouse  of  the  deceased,  and  administratrix 
of  his  succession,  claims  the  vendor^s  privilege  on  the  proceeds  of  the  slave 
Gahriel,  embraced  in  the  property  thus  seized  and  sold,  and  adjudicated  to  A. 
Miltenherger  <&  Co,  for  the  price  of  $1400. 

By  the  judgment  of  the  court  below,  from  which  the  administratrix  is  ap- 
pellant, her  claim  to  a  mortgage  and  privilege  was  recognized  to  take  effect 
only  from  the  6th  of  October,  1851,  the  date  of  the  inscription  of  the  act  of 
sale  in  the  parish  of  Terrebonne,  giving  the  preference  over  her  to  the  other 
creditors,  whose  mortgages  and  privileges  had  been  previously  recorded. 
The  appellant  has  submitted  two  questions  for  our  decision. 
**  1st  As  to  the  relative  rank  of  the  said  vendor^s  privilege,  and  the  tacit  aod 
judicial  mortgages." 

2d.  Whether,  in  case  said  vendor^s  privilege  should  be  considered  lost  from 
non-registry  within  due  time,  any  change  should  be  made  in  the  judgment,  in 
view  of  the  danger  of -4.  MiUeriberger  &  (7<?.,  as  purchasers  of  the  slave  Gabriel 
to  be  evicted  by  an  action  in  rescission  of  the  adjudication  of  July,  1848,  for 
non-payment  of  the  price." 

In  order  to  preserve  his  privilege,  the  law  requires  the  vendor  of  an  immov- 
able or  slave  to  cause  the  act  of  sale  to  be  duly  recorded.  His  privilege  is 
valid  against  third  persons  from  the  date  of  the  act,  when  such  act  has  been 
duly  recorded  within  six  days  from  its  date,  if  passed  in  the  place  where  the 
registry  of  mortgages  is  kept,  or  adding  one  day  more  for  every  two  leagues 
from  the  place  where  it  was  passed  to  that  where  the  Registers  ofiQce  is  kept 
C.  C.  3238,  8240.  But  where  the  act  has  not  been  recorded  within  the  time 
thus  prescribed.  Article  3241  of  the  Civil  Code  declares,  **it  shall  have  no  effect 
as  a  privilege,  that  is  to  say,  it  shall  confer  no  preference  on  the  creditor  who 
holds  it,  over  creditors  who  have  acquired  a  mortgage  in  the  mean  time,  which 
they  have  recorded  before  it ;  it  shall,  however,  still  avail  as  a  mortgage,  and 
be  good  against  third  persons  from  the  time  of  its  being  recorded."  In  the 
case  at  bar  it  is  clear,  that  the  act  of  sale,  in  consequence  of  its  non-registry 
within  the  time  required  by  law,  can  have  no  effect  as  a  privilege.  As  a  mort- 
gage, it  can  only  take  effect  in  favor  of  the  appellant  from  the  date  of  its  in- 
scription on  the  6th  of  October,  1851,  as  decided  by  the  court  below. 
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The  only  question  involved  in  the  issue  joined  between  the  parties  in  this  pobchb 
case  is,  whether  the  appellant  is  entitled  to  the  vendor's  privilege  on  the  slave  LbBlIxo. 
Gabriel,  It  is  clear,  therefore,  that  the  question  as  to  the  danger  of  the  evic- 
tion of  the  purchasers  of  the  slave  can  not  be  raised  by  the  appellant  Had 
the  sale  been  on  credit,  in  case  of  such  danger,  A.  Milteiiberger  <)6  Co,  alone 
might,  perhaps,  avail  themselves  of  the  objection  to  suspend  the  payment  of 
the  price.  (C.  C.  2685.)  But  it  is  plain  the  appellant  could  not  Besides  it 
is  not  very  clear  that  the  cause  assigned  by  the  appellant,  would  afford  legal 
grounds  of  eviction.  A  resolutory  condition  is  implied  in  every  commutative 
contract,  where  either  of  the  parties  fail  to  comply  with  his  engagement  But 
such  contract  is  not  dissolved  of  right ;  the  party  complaining  of  its  breach 
may  either  sue  for  its  dissolution,  or  demand  its  specific  performance.  The 
vendee's  failure  to  pay  the  price,  gives  to  the  vendor  the  right  to  claim  the  dis- 
solution of  the  sale.  G.  C.  2041,  2539.  Whether  the  appellant's  claim  to  the 
vendor's  privilege  in  this  case  amounted  to  an  implied  ratification  of  the  judi- 
cial sale,  and  consequent  abandonment  of  her  right  to  claim  the  dissolution  of 
the  sale  from  the  deceased  to  the  seized  debtor,  is  a  question  on  which  we 
think  it  is  unnecessary  for  us  to  express  any  opinion.  We  are,  therefore,  of 
opinion,  that  the  judgment  of  the  court  below  on  this  branch  of  the  case  ought 
not  to  be  disturbed. 

8d.  On  the  10th  of  April,  1851,  Henry  M,  and  Henry  C,  Thtbodeattx  ob- 
tained a  judgment  against  Joseph  A,  LeBlanc  on  two  promissory  notes,  drawn 
by  him  and  Bant  in,  as  commercial  partners,  each  for  the  sum  of  $3500,  pay- 
able, one  in  February  and  the  other  in  March,  1861,  to  the  order  of  and  en- 
dorsed by  Etariste  Porche,  who  was  also  sued  by  them  as  endorser.  This 
judgment,  recorded  in  the  parish  of  Terrebonne  on  the  I7th  April,  1851,  was 
transferred  to  Evariste  Porche  on  the  1st  of  September,  1864,  the  transferrers 
acknowledging  the  receipt  of  $7000  on  the  9th  of  May,  1851,  as  the  considera- 
tion of  the  transfer  with  the  right  of  subrogation  to  him. 

Porche  also  filed  due  opposition  in  this  case,  claiming  a  preference  on  the 
Sheriff's  sale  for  the  payment  of  his  judgment,  secured  by  a  judicial  mortgage 
resulting  from  the  registry  thereof. 

A.  Miltenberger  &  Co.  are  appellants  from  the  judgment  of  the  court  below 
sustaining  his  opposition,  to  which  there  appears  to  be  no  answer  either  by  the 
appellants  or  the  other  seizing  creditors. 

In  is  urged  in  the  appellant's  brief,  that  the  judgment  thus  transferred  to 
Porche  is  extinguished  by  compensation ;  that  he  was  in  the  habit  of  trading 
with  LeBlanc,  who  was  a  merchant  keeping  a  regular  set  of  books,  which  ex- 
hibit the  following  balances  against  him,  to  wit:  $8219  58,  due  1st  March, 
1849;  $2688  89,  due  March  Ist,  1850;  and  $322;  making,  with  8  percent 
interest  thereon  from  maturity,  a  few  dollars  more  than  the  amount  of  his 
judgment 

On  the  trial  below,  Porche  objected  to  the  introduction  of  LeBlanc's  com- 
mercial books,  and  to  the  testimony  of  Dantin,  on  the  grounds :  1st,  because 
the  evidence  was  inadmissible  under  the  pleadings,  no  allegation  having  been 
made  of  his  indebtedness  to  LeBlanc ;  and  even  had  such  an  allegation  been 
made,  the  evidence  would  still  have  been  inadmissible,  inasmuch  as  the  claim 
urged  against  him  is  unliquidated,  and  not  allowable  as  a  plea  in  compensation ; 
2dly,  because  the  books  could  not  be  used  in  evidence  against  him  in  favor  of 
LeBlanc  or  the  creditors  of  LeBlanc  ;  and,  3dly,  because  Dantin  was  incom- 
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PoBCHB  petent  as  a  witness  to  prove  the  correctness  of  the  books  or  accounts  of  the 
LbBlako.       firm  of  Le Blanc  &  Dantin,  of  which  he  was  a  member,  on  the  score  of  interest. 

We  think  the  court  below  erred  in  overruling  these  objections.  Conceding, 
for  the  sake  of  argument,  that  the  compensation  urged  by  the  appellants 
again-st  the  appellee  was  at  all  available,  as  a  matter  of  defence,  it  should  have 
been  specially  pleaded.  *'  The  books  of  a  merchant  cannot  be  given  in  evi- 
dence in  their  favor ;  they  are  good  evidence  against  them,  &c."  C.  C.  2244. 
If  the  merchant  cannot  give  his  books  in  evidence  in  his  favor,  it  seems  to  us 
to  follow  as  a  natural  consequence,  that  his  creditors  also  cannot  exercise  that 
right,  especially  in  the  absence  of  any  allegation  or  proof  of  fraud  and  collusion 
between  the  former  and  his  debtor  against  the  latter. 

The  objection  to  Dantin»  competency  as  a  witness,  on  the  ground  stated, 
appears  to  us  to  be  well  taken,  and  ought  to  have  been  sustained  by  the  court 
below. 

The  decision  of  the  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  ground  of  defence  urged  by  the  appellants,  is  therefore  considered  by  us  as 
immaterial.  The  judicial  mortgage  in  favor  of  Ecariste  Porche  is,  therefore, 
entitled  to  take  effect  from  the  17th  of  April,  1851,  the  date  of  the  recording  of 
his  judgment  in  the  parish  of  Terrebonne. 

4.  An  opposition  was  also  filed  by  Joseph  A.  LeBlanCy  as  natural  tutor  to 
his  minor  children  by  a  former  marriage,  in  which  he  alleges  that  they  are 
entitled  as  heirs  of  Marie  Celina  Thiboihavx,  their  deceased  mother,  to  the 
following  sums,  secured  by  a  legal  or  tacit  mortgage,  $1000,  which  he  received 
in  1845  on  account  of  his  said  deceased  wife  from  the  estate  of  her  mother, 
Marie  Rosalie  Hymel^  deceased  spouse  of  Hennj  M,  Thihodeaux^  and  converted 
to  his  own  use  and  benefit ;  and  $3710,  the  one-half  of  the  property  of  the  com- 
munity between  him  and  his  said  wife,  which  was  dissolved  by  her  death  on 
the  16th  July,  1846. 

The  court  below  considered  that  the  minors  were  entitled  to  recover  the  sum 
of  $1388  32,  $1000  of  which  as  the  paraphernal  property  of  their  mother,  and 
the  residue  as  her  interest  in  the  community,  and  accordingly  gave  judgment 
in  their  favor. 

A.  Miltenberger  <{•  Co.  are  also  appellants  fi-om  this  judgment 

It  is  insisted  by  them,  that  the  evidence  is  insufficient  to  establish  the  para- 
phermal  claim  of  $1000,  without  the  testimony  of  E.  Porche  and  L.  Barras^ 
to  the  admission  of  which  our  attention  has  been  directed  to  two  bills  of  excep- 
tions taken  by  them  on  the  trial  below. 

Porchis  incompetency  as  a  witness  is  placed  on  the  ground,  that  Briget  E. 
Porche,  his  daughter,  is  one  of  the  parties  litigant  in  this  case. 

The  Article  2260  of  the  Civil  Code,  on  which  the  appellants  rely  for  the  ex- 
clusion of  this  witness,  must  be  construed,  in  our  opinion,  as  applicable  to 
cases  in  which  the  interest  of  an  ascendant  or  descendant  is  directly  involved 
in  the  controversy.  In  the  present  case  the  claim  of  the  minors  is  opposed 
only  by  the  appellants.  Had  it  been  also  opposed  by  Briget  E.  Porche^  then 
the  objection  to  the  competency  of  the  witness  would  certainly  have  been 
good. 

The  other  bill  of  excejitions  merely  sets  forth,  that  L  Barras  on  his  ex- 
amination "stated  his  belief  that  i/.  M.  Thihodtaux  had  paid  J,  A,  LeBlane 
the  amount  coming  to  the  wife  of  said  /.  ^1.  LeBlane  from  the  settlement  of 
the  estate  of  her  mother,  wife  of  said  JJ.   M,  Thibodeauv,  but  did  not  know  it 
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himself,  and  the  creditors  ohjected  to  such  evidence,  &c."     As  the  grounds  on        Porchb 
which  this  objection  rests  are  not  stated  in  the  bill  of  exceptions,  we  are  not       LkBlakc. 
permitted  to  examine  it     DupUssiay.  Kennedy^  6  L.,  242.     We  have,  how- 
ever, given  to  the  testimony  the  legal  effect  or  weight  to  which  it  is  entitled, 
taking  into  account  the  fact,  that  the  witness  should  have  stated  the  circum- 
stances on  which  his  belief  was  founded. 

The  appellants  also  insist,  that  the  other  amount  allowed  to  the  minors  is 
not  sustained  by  the  evidence.  The  only  question  presented  on  this  point  is 
one  of  fact  A  careful  perusal  of  the  evidence  has  satisfied  us  of  the  correctness 
of  its  decision  by  the  court  below. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below,  so  far  as  it 
declares  A.  Miltenberger  db  Co,  to  be  subrogated  to  Briget  E.  Porche'a  right  of 
mortjzage,  be  amended  in  favor  of  the  latter  by  reversing  and  avoiding  the  same* 
as  prayed  for  in  her  answer  to  the  appeal ;  that  the  mortgage  claim  of  said  A. 
Miltenberger  <fe  Co.  be  only  classed  to  be  paid  in  preference  to  that  of  the  said 
Briget  B,  Porehe,  by  virtue  of  the  renunciation  of  the  latter ;  and  that,  in  all 
other  respects,  said  judgment  be  affirmed,  with  costs. 

SporroRD,  J.,  and  Cole,  J.,  took  no  part  in  this  decision. 


A.  Hatchett  v.  Steamer  Compromise  and  Owners. 

Tlie  clause  In  a  steamboat's  bill  of  ladlrg  reserving  the  privilege  of  reslitpment,  implies  an  obllga- 
tion  on  the  part  of  the  boat  to  reship,  if  the  stage  of  water  in  the  river  does  not  permit  her  to 
prosecute  her  voyage  to  her  point  of  destlnaion,  and  the  reshlpment  Is  possible ;  and  the  addi- 
tional expense  of  thus  forwarding  the  goods  by  another  boat,  is  charged  to  the  boat  with  which 
the  original  contract  of  affreightment  was  made,  the  consignors  being  bound  to  pay  only  the 
freight  specified  in  the  bill  of  lading. 

Low  water  is  not  to  be  classed  among  the  dangers  of  the  river,  excepted  in  the  bill  of  lading,  and 
which  absolve  the  carrier  f^om  his  obligation  to  deliver  the  goods  without  unnecessary  delay  and 
in  good  order  and  condition. 


A 


PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Elmore  &  King,  for  plaintiff.     J.  Vanmeter,  for  defendant  and  appel- 
lant 

Buchanan,  J.  The  plaintiff  claims  of  defendants  under  a  contract  of  af- 
freightment, by  which  the  latter  bound  themselves  to  carry  merchandise  from 
New  Orleans  to  Shreveport,  for  one  dollar  and  fifty  cents  a  barrel,  witli  the 
privilege  of  reskipping.  The  Red  River  being  at  a  low  stage  of  water,  the 
Compromise  could  not  get  further  up  than  Alexandria,  and  availing  herself  of 
the  clause  of  the  bill  of  lading,  transferred  the  freight  to  a  boat  of  less  draft, 
the  White  Cliffs,  to  be  taken  from  Alexandria  to  Shreveport  But  the  White 
Cliffs  put  the  freight  ashore  upon  the  banks  of  the  river  at  points  short  of  the 
port  of  destination ;  and  the  plaintiff  was  only  able  finally  to  obtain  his  goods, 
by  making  a  contract  directly  with  the  White  Cliffs,  for  a  very  gi-eatly  advanced 
rate  of  freight  He  brings  this  suit  to  be  reimbursed  the  difference  between 
what  he  contracted  to  pay  the  defendants,  and  what  it  actually  cost  him,  to  get 
his  goods  to  Shreveport 
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Hatcrrt  We  are  of  opinion,  that  the  clause  in  the  bill  of  lading  in  this  record,  "with 

Bn.  OoMPtoiosK.  privilege  of  reshipment,'*  implied  an  obligation  to  reship,  if  the  stage  of  water 
in  the  Red  River  did  not  permit  the  Compromise  to  prosecute  her  voyage  to 
Shreveport,  and  if  reshipment  was  possible  in  any  steamboat  that  could  m&ke 
the  voyage ;  and  that  the  additional  expense  of  forwarding  the  freight  bj 
another  boat,  is  chargeable  to  the  Compromise.  The  obligation  of  this  com- 
mon carrier  under  his  bill  of  lading,  was  to  deliver  the  goods  at  Shreveport, 
without  unnecessary  delay,  in  good  order  and  condition,  unto  the  consignees, 
or  assigns,  they  paying  the  specified  freight  and  no  more  (the  dangers  of  the 
river  and  fire  only  excepted).  Low  water  is  not  to  be  classed  among  the  dan" 
gers  of  the  river,  which  absolve  the  carrier  from  this  conventional  obligation. 
The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 


'tis  m 


Holland  r.   Dcchamp. 

Ad  ftpp«ftl  will  not  li«  to  the  Supreme  Court  la  %n  Injunction  Buit  to  arreit  the  execution  of  an  order 
or  seizure  and  s^le  for  a  less  amount  than  three  hundred  dollars,  although  the  pn  perty  seised 
is  worth  more  than  $800,  and  the  plalntilT  in  injonction  claims  in  his  petition  a  larger  sum 
for  damages  and  attorney's  fees. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Buvigneaud^  J. 
J.  Livingston^  for  plaintiff  and  appellant     H.  Pedesdaux^   for  defen- 
dant 

Cole,  J.  A  motion  has  been  made  to  dismiss  this  appeal  on  the  ground, 
that  the  matter  in  dispute  does  not  exceed  three  hundred  dollars. 

Plaintiff  sued  out  an  injunction  to  arrest  the  execution  of  an  order  of  seizure 
and  sale,  granted  on  a  mortgage  note  of  $250. 

He  maintains  that  this  court  has  jurisdiction,  because  the  land  seized  on 
which  the  mortgages  existed,  is  worth  more  than  $300,  and  because  he  has 
asked,  in  the  petition  of  injunction,  for  five  hundred  dollars  damages  and  one 
hundred  dollars  attorney's  fees. 

The  value  of  the  land  seized,  cannot  invest  this  court  with  jurisdiction,  be- 
cause in  order  to  relieve  the  land  from  the  seizure,  it  would  be  necessary  to 
assume  jurisdiction  over  a  suit  of  an  amount  less  than  $300. 

The  same  objection  applies  to  the  damages  claimed,  for  they  are  averred  to 
have  been  suffered  from  the  illegal  and  premature  issuing  of  an  order  of  sei- 
sure  and  sale  for  an  amount  less  than  $300,  and  we  could  only  decide  on  the 
liability  of  appellee  for  the  damages,  by  inquiring  into  the  correctness  of  that 
judgment 

It  is  clear  that  this  court  is  without  jurisdiction  of  this  cause. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  appeal  be  dismissed 
with  costs. 
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Jamison  &  McIntosh  v,  L.  C.  Duncan. 

The  Art.  871 G.  C.  being  derogatory  of  the  right  of  property  mast  be  gtrlotly  coaitraed.  The  right 
granted  thereby  to  the  Arit  proprietor  of  lands  In  olties,  who  builds,  to  take  possession  of  the 
land  of  his  neighbor  for  the  foundation  of  his  building,  muat  be  confined  to  the  side  walls,  and 
cannot  prevent  the  latter,  who  afterwards  bailds,  flrom  occupying  the  whole  front  of  his  land  . 
bot  he  has  no  right  to  ayatl  himself  of  the  side  wall  before  paying  half  the  cost  of  its  execution. 

Damages  ref^ed  to  a  builder  against  whom  an  lx\Junctlon  has  been  sued  out,  where  the  whole 
foundation  of  his  claim  for  damages  is  a  supposed  hindrance  thrown  in  his  w^y  In  executing  a 
building  contract  which  confessedly  required  for  its  execution  the  use  of  a  side  wall  erected  by 
the  plaintlir  In  the  Iqjunction,  and  for  which  he  has  not  been  compensated,  where  the  party 
against  whom  damages  are  sought  to  be  recovered,  has  resorted  to  legal  means  to  maintain  what 
he  concelres  in  good  faith  to  be  his  Just  rights. 

The  courts  should  restrain  within  reasonable  bounds,  the  Infliction  of  pecuniary  penalties  against  a 
party  who  has  only  attempted  to  pursue  what  he  in  good  faith  supposed  to  be  his  legal  rights,  ac- 
cording to  the  forms  of  law. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Mbrgany  J. 
Durant  &  Horner^  for  plaintifiEs.     0,  B,  Duncan^   G,  Roselim^  and  /. 
Mc  Connelly  for  defendant  and  appellant 

Buchanan,  J.  This  suit  has  grown  out  of  that  of  Bttcan  v.  Lahouisae  and 
others,  reported  in  9th  Annual 

Its  history  may  be  stated  as  follows :  Lucius  C.  Duneany  the  defendant, 
being  the  owner  of  a  lot  of  ground  on  Carondelet  street,  in  the  city  of  New 
Orleans,  on  which  he  erected  a  house,  availed  himself  of  the  right  given  him  by 
the  Art  671  of  the  Code,  to  put  one-half  of  the  side-wall  of  his  house  on  a  lot 
adjoining,  which  was  then  vacant  Subsequently,  Mr.  Labouiasey  the  owner 
of  the  vacant  lot,  intending  to  improve  the  same,  made  a  contract  with  Jamu 
son  A  McTntoihy  the  plaintiffs,  by  which  the  latter  agreed  to  erect  for  Labouissey 
for  a  price  stipulated,  a  five  story  store,  of  which  the  depth  from  the 
street,  height  of  stories,  size  of  timbers,  openings,  slating,  copper  and  tin 
works,  flooring,  partitions,  plastering,  stairways,  marble  mantels,  flagging, 
water-works,  and  all  other  works  and  materials,  whether  specified  or  not, 
were  to  be  of  the  same  quality  and  finish  as  the  adjoining  store  (above  men- 
tioned),  belonging  to  Ltieius  C.  Duncan,  with  some  exceptions  specified ;  of 
which  one  was,  that  the  entire  front  of  the  store  was  to  be  of  the  best  Quincy 
granite,  built  and  finished  off  precisely  in  the  same  manner  as  another  store 
indicated. 

Now,  the  store  of  ifr.  Duncanms  supported  in  front  upon  cast  iron  columns 
of  which  one  faced  the  side  wall,  on  the  side  towards  Lahouiss^s  lot ;  one-half 
of  said  column  standing  in  front  of  the  portion  of  the  side  wall  which  had 
been  built  on  Labouisse's  land. 

In  the  execution  of  the  contract  with  LabouissOy  Jamison  A  Mcintosh  pro- 
ceeded to  make  use  of  the  side  wall  erected  by  Duncany  as  a  wall  in  common, 
without  having  made  the  previous  indemnification  required  by  Art  672  of  the 
Code,  in  order  to  render  it  such.  They  also  commenced  cutting  the  cast  iron 
column  at  the  corner  of  the  wall  in  two,  perpendicularly,  for  the  purpose  of 
removing  the  one-half  thereof,  and  replacing  the  half  thus  removed  by  a 
column  of  Quincy  granite,  in  conformity  with  their  contract  aforesaid.  At 
this  stage  of  the  proceedings,  Duncan  commenced  suit  against  Ldbouisse  and 
Jamison  <t  Melntoshy  alleging  that  the  iron  column  in  question  had  been  erected 
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MclJTToaH  by  express  agreement  with  Labouisse^  and  that  the  half  of  the  side  wall, 
BvNCAN.  erected  by  Dun/^an^  had  not  been  paid  for  by  Laboume.  The  petition  concluded 
with  a  prayer  for  an  injunction  to  prevent  Labouisse  and  Jamison  &  McInimK 
"from  proceeding  to  the  injury  or  destruction  of  the  said  wall  or  any  part 
thereof."  A  writ  of  injunction  issued  upnn  this  petition,  commanding  Javii- 
son  d:  Mcintosh  and  Lahouissc  "  not  to  injure  the  iron  column  of  the  wall  of 
the  building." 

Judgment  was  rendered  in  that  suit  in  the  District  Court,  decreeing  "  that 
the  injunction  so  far  as  it  prohibits  the  use  of  the  division  wall  between  the 
properties  of  the  plaintiff  and  the  defendant  Lahoume^  be  maintained,  and 
that  the  defendants  be  prohibited  from  the  further  construction  of  any  works 
upon  said  wall  until  it  shall  have  been  made  a  wall  in  common,  as  provided  by 
law  ;  and  that  as  respects  the  cutting  of  the  iron  pillar  in  front  of  said  wall, 
up  to  the  division  line  of  the  two  properties,  that  the  injunction  be  dissolved." 
From  this  judgment  a  suspensive  appeal  was  taken  to  this  court,  and  the  judg- 
ment of  the  District  Court  was  affirmed,  "without  prejudice  to  DuncavLS  right 
of  action  for  damages  for  the  breach  of  LdbouUse  of  the  alleged  parol  agreement 
between  Labouisse  and  Dmican^  mentioned  in  the  petition."  9  An,  49  and 
607. 

It  appears  that  Jamison  db  Mcintosh  suspended  all  work  upon  the  building 
from  the  time  that  the  injunction  was  served  upon  them  (April,  1853),  until 
after  the  judgment  of  the  Supreme  Court  was  rendered  (January,  1854) ;  and 
have  brought  the  present  action  for  a  thousand  dollars  and  upwards,  damages 
alleged  to  have  been  incurred  by  the  issuing  of  the  injunction  aforesaid,  and 
stated  in  a  bill  of  particulars  annexed  to  the  petition  under  the  heads : 

1st  Of  interest  upon  the  installments  of  the  price  of  contract,  while  the 
building  was  suspended. 

2d  Of  increase  in  the  price  of  building  materials  between  the  periods  of 
suspension  and  resumption  of  the  work. 

3d.  Of  extra  labor  in  removing  granite. 

4th.  Of  lawyer^s  fees  paid  in  defending  the  injunction  suit 

The  District  Court  acting  upon  the  evidence  adduced  upon  these  different 
items  (except  the  last,  upon  which  there  was  no  proof) ,  has  given  judgment 
in  favor  of  plaintiffs  for  six  hundred  and  ninety*eight  dollars  and  twenty-fiye 
cents,  from  which  the  defendant  appeals. 

It  is  manifest  that  the  elements  of  damage  which  make  up  the  judgment 
herein,  are  erroneous.  There  was  no  reason  for  the  suspension  of  the  work 
upon  the  building  contract,  except  the  volition  of  plaintiffs.  The  writ  of  in- 
junction served  upon  them,  merely  required  of  them  not  to  injure  or  destroy 
the  iron  column.  And  the  evidence,  even  of  plaintiffs^  witnesses,  proves  that 
the  building  might  have  been  completed  according  to  contract,  without  dis- 
obedience to  this  injunction.  The  only  consequence  would  have  been,  that  as 
thus  completed,  the  comer  of  Labovisse's  fVont  wall  adjoining  Duncan^  would 
have  been  supported  by  an  iron  column  instead  of  a  granite  one,  which  the 
contract  called  for.  It  is  proved  by  several  witnesses,  and  the  statement  is 
not  contradicted,  that  the  iron  column  would  have  supported  the  additional 
weight  Supposing  that  the  building  had  been  thus  completed,  the  evidence 
shows  us  that,  upon  the  dissolution  of  the  injunction,  the  iron  column,  or  the 
lialf  of  it,  could  have  been  removed  without  difficulty  or  danger,  and  a  granite 
column  substituted  in  its  place.  The  column  to  be  substituted  would  necessa- 
rily have  been  of  the  same  height  as  the  one  removed,  for  we  have  seen  tbat 
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the  building  contract  refers  to  DunearCs  store,  as  the  guide  for  the  height  of  MclKToan 
the  stories.  The  extra  cost  of  this  operation  is  all  that  the  plaintiffs  could  ddhcah. 
have  been  properly  entitled  to  under  the  evidence. 

Parties  are  too  prone  to  exaggerate  their  own  damages ;  and  there  is  noth- 
ing which  more  frequently  requires  the  careful  attention  of  the  courts,  than 
the  restraining  within  reasonable  bounds  the  infliction  of  pecuniary  penalties 
in  civil  suits,  for  acts  of  commission  or  omission.  And  this  attention  is  the 
more  required,  when,  as  in  the  present  case,  a  party  is  sued  for  damages  for 
having  attempted  to  pursue  what  he  supposed,  in  good  faith,  to  be  his  legal 
rights,  according  to  the  forms  of  law. 

In  the  case  of  Duncan  v.  Labouisse^  this  court,  for  the  first  time,  interpreted 
the  law  of  walls  in  common,  in  a  very  important  particular.  Basing  our- 
selves upon  the  doctrine  of  one  of  the  most  eminent  of  French  commentators 
(Toullier),  we  held  that  the  Article  671  of  our  Code,  was  derogatory  of  the 
right  of  property,  and  should  therefore  be  strictly  construed ;  and  that  the 
right  of  the  first  proprietor  of  land  in  cities,  who  builds,  to  take  possession  of 
the  land  of  his  neighbor  for  the  foundation  of  his  building,  must  be  strictly 
confined  to  the  side  walls,  and  cannot  prevent  his  neighbor,  who  afterwards 
builds,  from  occupying  the  whole  front  of  his  land,  as  shown  by  his  titles,  in 
such  a  manner  as  his  taste  may  dictate.  That  this  question  was  by  no  means 
unattended  with  difficulty,  in  its  application  to  this  case  at  least,  is  proved  by 
the  fact,  that  two  of  the  five  Judges  of  this  court  dissented  from  the  judgment 
rendered. 

And  it  is  proper  that  the  regard  for  the  right  of  property,  which  has  dic- 
tated the  strictness  of  our  rule  as  to  one  of  the  parties,  should  also  have  effect 
in  construing  the  rights  of  the  other. 

Accordingly,  it  was  held  by  the  judgment  of  the  District  Court  in  the  case 
of  Duncan  v.  Ldboumey  which  we  affirmed,  that  those  plaintiffs  had  no  right  to 
make  use  of  the  side  wall  which  />Mntfa7ihad  erected  at  his  sole  expense,  before 
paying  Duncan  the  half  of  the  cost  of  erecting  the  same ;  and  the  evidence 
shows  that  the  plaintiffs  paid  nothing  towards  the  cost  of  the  said  wall,  until 
after  judgment  of  the  District  Court  pronounced  in  the  injunction  suit  Yet 
the  whole  foundation  of  the  present  claim  for  damages  is  a  supposed  hindrance 
thrown  in  the  way  of  plaintiffs  in  executing  a  building  contract,  which  con- 
fessedly required  for  its  execution  the  use  of  the  side  wall  thus  erected  by  the 
defendant 

He  who  seeks  equity  must  do  equity.  We  are  of  opinion  that  plaintifis 
have  failed  to  make  out  a  cause  of  action. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  judgment  is  hereby  rendered  for  the  heirs  of  defen- 
dant, with  costs  of  both  courts. 
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Police  Jury  of  the  Parish  of  Jefferson  v.  Manuel  Villaviabo. 

The  Bnpreme  Court  is  withoat  Jarltdiotlon  to  determine  whether  an  ordinance  of  a  municipal  cor- 
poration leTTing  a  tax,  or  Impoilnf  a  fine,  forfeiture,  or  penalty,  leu  than  $800,  haf  or  hae  not 
been  repealed  by  an  Act  of  the  State  Lefidature. 

APPEAL  from  the  District  Court  of  JeQenon,  Burthe,  J. 
Purvis  <6  Dugue^  for  plaintiff.     B.   C,  Elliott^  for  defendant  and  appel- 
lant. 

Merrick,  C.  J.  This  suit  was  brought  to  recover  of  the  defendant  two 
hundred  dollars,  under  an  ordinance  of  the  Police  Jury  of  said  parish,  on  ac- 
count of  retailing  spiritous  liquors,  as  the  keeper  of  a  coffee  house,  without  a 
license. 

It  is  evident -that  this  court  can  only  consider  the  legality  of  the  ordinance 
in  question  and  not  the  facts  upon  which  the  decision  rests. 

The  defendant's  counsel  arrives  at  the  illegality  of  the  tax  by  the  following 
reasoning : 

"  We  assert,"  he  says,  "  that  said  proceedings  (of  the  Police  Jury)  are  ir- 
regular, and  of  no  binding  force  and  effect  for  this.  The  Legislature  of  the 
State  has  defined  the  mode  to  be  pursued  by  Police  Juries  of  the  several 
parishes,  in  assessing  and  collecting  taxes  on  property,  professions,  &c.  Re- 
vised Statutes,  p.  410,  sec.  20  :  *  The  Police  Juries  of  the  several  parishes  of 
this  State,  before  they  shall  fix  and  decide  on  the  amount  of  taxes  to  be  as- 
sessed for  the  current  year,  shall  cause  to  be  made  out  an  estimate  exhibiting 
the  various  items  of  expenditure,  and  shall  cause  the  same  to  be  published  in 
one  newspaper  published  in  the  parish  at  least  thirty  days  before  the  meeting 
to  fix  and  decide  on  the  amount  of  taxes  to  be  assessed  as  aforesaid.'  Sec.  17: 
'A  vote  of  a  majority  of  all  the  members  elect  of  the  Police  Juries  shall  be  re- 
quired to  levy  any  parish  tax,  and  in  levying  any  parish  taxes  the  Police  Jury 
shall  levy  a  uniform  per  centum  on  every  species  of  property,  trade  or  pro- 
fession.' 

**  Now,  it  will  be  seen,"  so  the  counsel  continues,  *^  that  the  ordinances  under 
which  the  plaintiff  proceeds  is  of  date  anterior  to  1849,  and  by  the  Act  of  the 
Legislature  (1856)  quoted  above  and  now  in  force,  is  virtually  repealed ;  the 
Act  of  the  Legislature  requiring  a  yearly  assessing  and  levying  of  taxes  on 
trades,  professions,  &c.,  and  a  condition  precedent,  in  the  making  and  pub- 
lishing of  a  statement  of  the  various  items  of  expenditure,  and  at  least  thirty- 
days  before  the  meeting  to  fix  and  decide  the  amount  of  taxes  to  be  raised  as 
aforesaid. 

**  The  ordinance  under  which  they  sue  is  obsolete  and  has  no  legal  existence. 
They  have  not  passed  the  ordinance  for  the  current  year,  have  not  made  out 
and  published  the  yearly  statement,  as  required,  thirty  days  before  passing 
any  ordinance  levying  or  fixing  the  tax  on  professions,  trades,  &c. ;  and, 
lastly,  they  have  not,  in  accordance  with  law,  by  a  vote  of  the  majority  ot  all 
the  members  elect  of  the  Police  Jury,  laid,  fixed,  or  levied,  the  tax  on  pro- 
fessions, &o." 

From  this  statement  of  defendant's  case  it  appears,  that  the  question  which 
he  desires  to  submit  to  us  is  whether  the  ordinance  contained  in  a  pamphlet 
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printed  in  1849,  which  he  presents  with  his  brief,  was  repealed  by  the  Act  of    foucu  Jtot 
the  Legislature  in  1856.     This  court  has  not  jurisdiction  to  revise  the  con««rw<5-     Villatubo. 
turn  which  the  lower  court  may  have  put  upon  the  latter  Act  by  its  decree  in 
this  case.    The  court  oould  only  consider  the  legality  or  constitutionality  of 
the  Act,  and  not  a  mere  question  of  repeal.     See  State  v.  Third  Justice  of  the 
Peace  of  yew  Orleans^  12th  An. 

The  defendant's  counsel  further  considers,  that  the  bringing  of  the  suit  is 
itself  a  license  to  the  defendant  to  retail  spiritous  liquors  fbr  a  year.  The 
bringing  of  the  suit  was  a  fact,  and  the  District  Court  alone  was  authorized  to 
make  deductions  from  the  &ots,  and  this  court  oannot  revise  its  findings. 

In  conclusion,  we  see  no  ground  presented  by  the  appellant,  which  will 
justify  us  in  assuming  jurisdiction  in  this  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal 
in  this  case  be  dismissed,  at  the  costs  of  the  appellant. 

Spoffobd,  J.,  dissenting.  I  think  the  question,  whether  an  ordinance  of  a 
municipal  corporation  levying  any  tax  or  imposing  any  fine,  forfeiture,  or 
penalty,  has  been  repealed  by  an  Act  of  the  State  Legislature,  is  a  question 
within  the  appellate  jurisdiction  of  this  court,  although  the  matter  in  dispute 
docs  not  exceed  $800.     Comtitntion^  Article  62. 


The   State   ex  rel.     Gregory   and    Caroline    Oser  r.   the   Third 
Justice  of  the  Peace  of  the  Parish  of  Orleans. 

Where  the  amoaot  In  controTersy  does  not  exceed  $800  the  Sapreme  Conrt  Is  without  Jurisdiction, 
unless  the  case  InToWes  the  constitutionality  or  legality  of  some  tax,  toll,  or  impost,  or  of  some 
fine,  forfeiture,  or  penalty  of  a  municipal  corporation.  Such  a  case  is  not  presented  in  a  suit  by 
the  farmer  or  lessee  of  a  market  to  recover  the  dues  or  rents  of  stanc  s  in  such  market,  as  fixed  by 
ordinance  of  the  Common  Council  of  New  Orleans. 

If  laws  and  ordinances  of  a  municipal  corporation,  not  unconstitutional  in  themselves,  are  misap- 
plied  by  the  Inferior  tribunal,  It  is  not  in  the  power  of  the  Supreme  Court  to  relieve  the  parties 
where  the  amount  involved  Is  insufficient  to  give  Jurisdiction. 

ON  Application  for  a  Mandamus  to  the  Third  Justice  of  the  Peace  of  the 
city  of  New  Orleans.    J,  W,  Dirrhammer^  for  the  Relator. 

Merrick,  C.  J.  A  rule  has  been  taken  against  the  defendant  to  show  cause 
why  a  writ  of  mandarmis  should  not  issue  against  him,  to  compel  him  to  rescind 
an  order  setting  aside  an  appeal  to  this  court,  which  he  had  previously  allowed 
the  relators  in  four  suits  before  him,  wherein  he  had  rendered  judgment  against 
them  and  in  fitvor  of  one  Toumi, 

In  answer  to  the  rule,  the  defendant  shows  for  cause  why  said  mandamus 
should  not  issue,  that  said  cases  were  instituted  by  the  farmer  of  the  St  Mary^s 
Market  for  the  recovery  of  dues  owing  to  him,  for  the  rent  of  two  coffee  stands 
in  said  market ;  that  the  defendants  were  the  occupants  and  tenants  of  the 
stands,  and  the  dues  were  payable  daily ;  that  on  the  failure  of  relators  to  pay 
their  ^^  di&tn  rent,  suits  were  brought  at  the  end  of  each  week  amounting  to 
the  sum  of  twenty-four  dollars,  and  that  he  considered  that  the  cases  could  not 
come  under  the  provisions  of  Art  62  of  the  Constitution,  as  they  involved 
merely  an  ordinary  question  of  rent  due  for  the  occupation  of  two  stands  in 
the  market  of  which  the  plaintiff  was  the  rigtful  farmer  and  lessee. 
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BTAn  It  is  clear,  that  the  matters  in  controversy  are  not  within  our  appellate  juris- 

Tbiu)  Just  cs.  diction,  unless  these  cases  hring  in  contestation  the  constitutionality  or  legality 
of  some  tax,  toll,  or  impost,  or  of  some  fine,  forfeiture  or  penalty  imposed  by 
a  municipal  corporation. 

The  answer  of  the  defendant,  which  is  not  controverted,  shows  that  none  of 
the  above  questions  were  before  the  lower  court  for  trial.  But  if  we  look  into 
the  petition  of  the  relators,  to  ascertain  the  grounds  of  their  complaint,  we  find, 
that  they  complain  that  ordinance  No.  3372  of  the  Common  Council  of  New 
Orleans  is  illegal  and  unconstitutional  as  being  ex  post  facto,  and  especially 
contrary  to  Article  No.  105  of  the  Constitution  of  the  State. 

The  ordinance  is  in  these  words :  ^^  Resolved,  that  the  provisions  contained 
in  Article  33  of  the  ordinance  No.  418,  approved  November  20th,  1852,  so  far 
as  relates  to  cofiee  stands,  be  made  to  apply  to  all  the  public  markets  in  th^ 
city.  Provided,  that  this  resolution  shall  not  be  construed  in  such  manner  as 
shall  impair  or  interfere  with  the  right  and  privilege  of  any  lessees  of  said 
markets.  And  provided  further,  this  resolution  shall  not  be  construed  so  as  to 
conflict  with  any  of  the  provisions  contained  in  ordinance  No.  2458,  approved 
November  29th,  1855." 

No.  33  of  ordinance  418  is  in  these  words  :  **  Art  33.  That  the  farmers  or 
lessees  of  the  vegetable  markets  of  the  Second  District  shall  not  be  entitled  to 
collect  other  dues  than  those  hereinafter  mentioned,  viz:  For  each  vegetable 
table  of  four  feet,  and  each  stand  for  the  sale  of  poultry,  game,  bread,  fruity 
fifteen  cents :  it  being  understood  for  every  table  or  stand  situated  at  the  end 
of  any  of  the  rows  of  the  tables  in  the  market,  the  farmer  shall  be  entitled  to 
charge  twenty  cents,  and  it  shall  be  the  duty  of  the  Surveyor  to  designate 
which  are  comer  tables  ;  and  for  each  coffee  stand  one  dollar." 

It  is  apparent  from  an  examination  of  these  ordinances,  that  they  do  not  jL^^r 
«c  impose  ex  post  facto  hnj  fine,  forfeiture,  or  penalty. 

If  laws  and  ordinances,  not  unconstitutional  in  themselves,  have  been  mis- 
applied by  the  inferior  tribunal  for  want  of  a  correct  appreciation  of  the  facts 
in  cases  where  the  amount  involved  is  under  three  hundred  dollars,  it  is  not  in 
the  power  of  this  court  to  relieve  the  parties.  See  case  of  Board  of  Health  v. 
Fooley,  Xicol  dt  Co.,  11th  An.,  743. 

As  in  these  cases  we  have  no  power  to  revise  the  facts,  this  court  at  least  is 
bound  to  suppose  they  have  been  rightfully  determined. 

Rule  discharged  at  the  costs  of  relators. 


Jamibon  &  McIntosh  r.  Daniel  FAiRi:s. 

Plaintiffs  purchaMd  certain  premises  of  which  defendant  had  been  the  lessee  of  their  rendor  for 
a  term  of  years,  already  expired,  they  aasumlnf  to  presecnte  to  final  Jndpnent  a  suit  commenced 
by  him  to  oust  his  lessee,  who  claimed  a  tacit  recondactlon  of  the  lease.  This  sait  re«alted  in  a 
Judgment  in  their  faTor,  under  which  defendant  surrendered  the  property  to  them.  Beid  :  Th»t 
a  written  notice  giren  by  the  plaintiff  to  defendant  of  their  purchase,  and  that  they  would  look 
to  him  for  the  rent,  was  not  an  agreement  on  their  part  to  charge  the  same  rent  as  was  stipulated 
in  the  expired  lease. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Kennedy,  Judge  of 
the  Third  District  Court,  presiding.     Durant  So  Bomor,  for  plainti&.    Bo- 
Beliue  and  PhiUipe,  for  defendant' and  appellant 
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VooRHiES,  J.     On  the  26th  of  November,  1856,  the  plaintiffs  in  this  case      McIotoot 
purchased  from  one  Joseph  Duma^  a  certain  lot  of  ground  and  the  buildings        FAmis. 
thereon.     In  the  sale,  the  plaintiffs  declared  their  knowledge  of  the  pendency 
of  a  suit  involving  the  question  as  to  the  defendant's  right  of  lease  to  this  pro- 
perty ;  and,  being  subrogated  expressly  to  the  rights  of  their  vendor,  stipu- 
lated to  prosecute  said  suit  to  a  final  judgment,  which  was  accordingly  done. 

The  defendant,  it  appears,  held  the  property  under  a  contract  of  lease  with 
Joseph  Dunui^  for  the  term  of  three  years  from  the  1st  of  June,  1853,  for  which 
he  stipulated  to  pay  a  monthly  rent  of  $100,  and  to  make  all  such  repairs  as 
might  become  necessary.  At  the  expiration  of  the  term,  he  insisted  on  his 
right  to  renew  the  lease  on  the  same  conditions,  but  his  claim  was  rejected  by 
a  judgment  in  favor  of  the  plaintiffs,  under  which  he  surrendered  the  property 
to  the  latter  on  the  27th  of  January,  1857. 

The  refusal  of  Duma  to  renew  the  lease,  is  then  conclusively  shown.  We 
do  not  think  the  written  notice  of  the  plaintiffs  to  the  defendant  of  their  pur- 
chase, and  that  they  would  look  to  him  for  the  rent,  can  be  &irly  construed 
into  any  agreement  on  their  part  to  charge  the  same  rent  as  that  stipulated  in 
the  original  lease  which  had  expired,  as  we  have  seen. 

The  amount  claimed  by  the  plaintiffs  for  the  rent  of  the  property,  is  proved 
to  be  reasonable. 

Judgment  affirmed. 

Mbrrick,  G.  J.  The  opposition  by  and  refusal  of  the  plaintiffs  to  re-let  the 
property  to  the  defendant,  precludes  all  idea  of  a  tacit  reconduction.  I  con- 
cur, therefore,  in  the  opinion  of  Mr.  Justice  VooRHfES  in  this  case. 


E.  QiROD  V.  M.  J.  Belknap.     , 

The  knowledge  of  the  existence  of  a  disease  In  a  slave  by  the  buyer,  which  would  deprive  him  of  his 
action  to  rescind  the  sale  for  a  redhibitory  vice,  mast  be  clearly  established.  It  will  not  be  suf* 
ficient  to  prove  merely,  that  there  was  some  conversation  about  the  health  of  the  slave,  although 
the  vendee  may  have  said  '*  he  knew  ail  about  the  slave." 

A  PPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
-A-    Dvfour^  for  plaintiff.    Koomts  and  J.  J,  Michel^  for  defendant  and  ap- 
pellant. 

Cole,  J.  This  is  a  suit  for  the  rescission  of  the  sale  of  a  slave,  on  the  ground 
of  a  redhibitory  disease.  There  was  judgment  in  the  lower  court  for  plain- 
tiff. 

The  evidence  shows,  that  the  slave  is  afflicted  with  stricture  of  the  rectum, 
and  that  plaintiff  has  done  all  in  her  power  to  effect  a  cure ;  she  caused,  under 
the  advice  of  physicians,  a  surgical  operation  to  be  performed,  which  relieved 
her  slightly. 

It  appears  from  the  testimony,  that  a  perfect  cure  cannot  be  attained. 

Dt,  ChailU  testifies,  that  the  operation  was  performed  by  himself,  assisted 
by  Dr.  Mercier,  that  she  was  temporarily  relieved  thereby,  but  he  expected  at 
the  time  she  left  the  hospital  that  the  stricture  would  return  as  bad  as  before, 
and  that  the  relief  would  not  be  permanent,  and  thought  that  success  in  this 
particular  case  was  very  doubtful — he  also  states  that  such  a  disease,  during 
its  existence,  most  assuredly  disables  a  slave,  unless  relieved  or  removed  by 
an  operation. 
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Omoo  Dr,  Dumont  testifies,  that  she  is  incapable  of  rendering  any  services  for  she 

BiLMAp.       is  too  weak. 

I>r.  T\irpin  says,  that  a  slave  afflicted  with  this  disease  is  perfectly  useless, 
for  it  induces  every  species  of  disorders. 

Dr$,  Turpin  and  Dumont  believe  that  this  disease  existed  in  the  slave  before 
the  sale. 

Dr.  Kennedy  declares,  that  he  does  not  think  a  stricture  of  the  rectum  can 
be  cured  even  if  taken  before  it  becomes  chronic,  from  the  fact  that  the  com- 
mencement of  this  disease  is  not  suspected,  and  when  once  made  manifest  by 
symptoms,  the  probability  is  that  it  has  progressed  so  far  as  to  be  ultimately 
incurable. 

Defendant  has  tried  to  show  by  some  conversations  that  occurred  about  the 
time  of  the  sale  by  her  to  plaintifif,  that  the  latter  was  cognizant  of  the  disease 
before  the  sale  and  consequently  cannot  now  plead  it  as  a  valid  ground  for  the 
rescission  of  the  sale :  but  these  conversations  do  not  show  that  the  nature  and 
extent  of  the  disease  were  explained  to  plaintiff. 

In  order  to  make  knowledge  of  the  existence  of  a  disease,  fatal  to  a  claimant 
for  a  rescission  of  a  sale  for  redhibitory  defects,  it  must  be  clearly  established, 
that  the  vendee  was  aware  of  the  disease  for  which  the  redhibitory  action  is 
instituted,  and  it  is  not  sufficient  to  prove  merely,  that  there  was  some  conver- 
sation about  the  health  of  the  slave,  and  that  the  vendee  said,  '*  she  knew  all 
about  the  slave,"  for  it  may  be  that  the  slave  may  be  affected  with  some  disease 
only  known  to  the  vendor. 

The  evidence  shows,  that  the  vendee  refused  to  pay  the  money  for  the  slave 
unless  the  clause  of  warranty  was  inserted.  It  might  be  concluded  from  this, 
that  during  these  conversations,  the  vendor  insisted  that  the  slave  was  but 
slightly  affected ;  but  that,  notwithstanding  this,  plaintiff  insisted  on  the  in- 
sertion of  the  clause. 

The  opinion  of  the  physicians  as  to  the  existence  of  this  disease  before  the 
sale  is  corroborated  by  the  fact,  that  a  previous  owner  of  the  slave  sold  her  to 
Bernard  Kendig^  the  vendor  to  defendant,  and  only  warranted  her  in  title  ; 
and  also  by  the  conversations  between  plaintiff  and  defendant  just  before  passing 
the  sale ;  which  show,  that  the  slave  was  spoken  of  as  being  in  some  way  sick, 
although  neither  the  nature  nor  extent  of  the  disease  were  made  known  to 
plaintiff 

We  think  there  is  no  error  in  the  judgment. 

Defendant  suggests,  that  even  if  the  sale  is  rescinded,  she  ought  not  to  be 
held  liable  for  the  costs  of  the  first  trial. 

It  appears  there  was  a  judgment  of  nonsuit  on  the  first  trial  against  plain tifi^ 
because  she  had  not  alleged  that  the  disease  existed  anterior  to  the  sale,  but 
the  Judge  afterwards  granted  a  new  trial,  and  allowed  plaintiff  to  amend  by 
making  this  averment ;  it  also  appears  that  the  evidence  taken  on  the  first  trial 
was  by  agreement  of  counsel  admitted  de  novo  in  evidence,  with  the  exception 
of  JJr.  Chaill^s  testimony. 

We  are  of  opinion  that  defendant  is  liable  for  the  costs  of  the  first  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


NEW  ORLEANS,  DECEMBER,  1867.  793 


James   Saunders  i*.  Joseph  W.  Carroll  et  al. 

It  U  a  BOond  rule  of  constrnctlon  neTer  to  consider  laws  as  applicable  to  caies  which  arose  previous 
to  their  passage,  unless  the  Legislature  have  In  express  tefms  declared  such  to  be  their  inten- 
tion. 

The  Act  of  the  Legislature  declaring,  that  debts  shall  bear  interest  at  the  rate  of  five  per  cent,  per 
annum  from  the  time  they  become  due,  unless  otherwise  stipulated,  is  not  applicable  to  debts 
which  were  contracted  and  became  due  before  the  passage  of  that  law. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Tried  by  Jury. 
Price,  J.     Simonds  A  Fenner,  for  plaintiff  and  appellant.     Singleton  A 
GlaeJc  and  Elmore  &  King,  for  defendant 

Spopfosd,  J.  The  only  question  now  at  issue  is,  whether  the  defendants, 
acceptors  of  a  bill  of  exchange,  are  liable  to  the  plaintifif  for  any  interest  there- 
upon after  maturity  and  prior  to  judicial  demand. 

Oruteher  <&  McEaten  of  Vicksburg,  Mississippi,  being  indebted  ta  Jamee 
Saundtrs  of  Lynchburg,  Virginia,  on  the  15th  of  March,  1861,  drew  their  bill 
upon  Buchanan,  Carroll  &  Co,  of  New  Orleans,  at  eight  months  after  date,  to 
the  order  of  James  Saunders,  for  $2991  48,  and  afterwards  put  the  dratvees  in 
funds  to  meet  the  same  at  maturity. 

The  bill  was  drawn  in  duplicate  upon  one  piece  of  paper  and  thus  remitted 
by  letter  to  the  drawees,  with  instructions  to  accept  it  and  remit  it  to  the 
payee  (the  plaintiff  Saunders)  at  Lynchburg,  Virginia.  With  these  instruc' 
tions  the  acceptors  complied  immediately  and  literally,  and  requested  Saunders 
to  acknowledge  the  receipt  to  Grutcher  <fe  McRaven.  It  would  also  seem,  from 
evidence  offered  by  the  plaintiff,  that  the  acceptors  advised  their  constituents, 
Crutcher  A  McRaven,  that  they  had  complied  with  instructions,  by  forwarding 
the  accepted  bill. 

It  appears  that  the  plaintiff,  nearly  five  years  after  the  maturity  of  this  bill, 
found  it  in  an  old  box  of  papers  in  his  house  at  Lynchburg.  Meanwhile,  he 
had  done  nothing  in  relation  to  it,  and  it  would  seem  that,  until  a  short  time 
previous  to  this  search  among  the  papers  in  his  house  he  was  unaware  of  its 
existence,  although  he  had  been  in  business  relations  with  Cruteher  &  Mc- 
Raven all  the  time,  and  had  claims  upon  them  for  an  unliquidated  balance. 

The  explanation  of  this  singular  occurrence,  so  far  as  it  is  to  be  gathered 
from  the  record  is,  that  at  the  time  of  the  arrival  of  Buchanan,  Carroll  &  Co^s 
letter  containing  the  bills,  and  for  many  weeks  afterwards,  the  plaintiff  was 
absent  from  Lynchburg  on  public  business ;  that  his  son,  who  managed  at 
least  some  part  of  his  business  and  took  his  letters  from  the  post  office,  re- 
ceived and  opened  the  letter  of  Buchanan,  Carroll  &  Co  ;  that  he  put  the  bill 
away  among  the  papers  where  it  was  finally  found ;  that  before  the  return  of 
his  father  he  was  killed ;  and  thus,  that  no  communication  was  had  between 
the  &thcr  and  son  relative  to  the  matter. 

The  ground  upon  which  the  plaintiff  seems  mainly  to  rely  to  charge  the  de- 
fendants with  interest  from  the  maturity  of  the  paper,  although  no  demand  was 
made,  is,  that  the  demand  was  rendered  impossible  by  the  negligence  of  the  ac- 
ceptors in  forwarding  the  first  and  second  of  exchange  upon  one  paper  and  in 
one  letter  to  Lynchburg,  instead  of  retaining  the  duplicate. 

100 
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I  Skwrnna  The  duty  of  Buchanan^  Carroll  A  Co,  was  to  obey  the  directions  of  Cruteher 

Carboll.  a  McRaven^  who  were  their  only  principals  in  this  matter.  This  they  seem  to 
.  have  done.  No  intimation  was  given  them,  that  they  were  expected  to  retain 
the  duplicate.  On  the  contrary,  the  two  bills  were  remitted  to  them  as  one 
instrum,ent  unsevered,  with  instructions  to  remit  it  to  Saunders.  And  if  they 
would  have  been  justified  in  severing  the  paper,  it  does  not  appear  that  the 
plaintiff  has  suffered  at  all  from  their  neglect  to  do  so.  If  they  had  retained 
the  duplicate  and  forwarded  it  within  a  short  time  by  a  succeeding  mail,  it 
would,  in  all  likelihood,  have  shared  the  same  fate  with  the  original.  At  any 
rate,  the  plaintiff  received  both  ;  and  it  appears,  that  he  sent  both  in  one  en- 
velope (for  they  are  still  unsevered)  to  his  agents  in  New  Orleans,  for  the  pur- 
pose of  making  this  demand,  thereby  committing  the  same  error  of  judgment, 
if  error  it  be,  in  his  own  affairs,  which  he  charges  upon  the  defendants. 

His  tardy  recovery  of  the  instrument  is  not  attributable  to  a  fault  of  the 
defendants ;  the  evidence  shows,  that  it  is  directly  attibutable  to  his  own  loose 
mode  of  conducting  his  business,  his  neglect  of  proper  directions  as  to  the  dis- 
position of  his  letters  and  bills  receivable  in  his  absence  from  home,  and  his 
failure  to  keep  proper  accounts  and  a  business  correspondence  with  his  debtors, 
Crutcher  A  McRaven.  The  bill  was  negotiable  in  form,  and  the  acceptors  had 
no  ground  to  suppose  that  it  was  still  in  the  hands  of  the  payee  ;  or,  that  he 
had  failed  to  receive  it.  It  was  not  their  duty  to  institute  a  search  for  it,  but 
they  had  a  right  to  await  its  presentation  at  their  counting  room  by  the  holder, 
whoever  he  might  be. 

Interest  was  not  due  from  the  maturity  of  the  bill,  there  being  no  stipulation 
to  that  effect,  and  no  putting  in  default  shown. 

But  it  is  contended,  that  interest  is  recoverable  from  the  passage  of  the  Act 
of  9th  March,  1852 ;  Sess.  Acts,  95.)  "  All  debts  shall  bear  interest  at  the 
rate  of  five  per  cent  per  annum  from  the  time  they  become  due,  unless  other- 
wise stipulated." 

The  debt  was  contracted  and  had  become  due  before  the  pas.<uige  of  that  law. 
If  it  were  competent  for  the  Legislature  to  annex  a  new  condition  to  the  con- 
tract of  the  parties,  we  should  be  bound  to  presume  that  they  did  not  intend 
to  do  so,  unless  their  language  could  bear  no  other  interpretation.  Retroac- 
tive laws,  and  laws  affecting  contracts  already  made,  are  so  repugnant  to 
logic  and  natural  justice,  that  it  cannot  readily  be  supposed  that  the  lawgiver 
intended  to  pass  them ;  see  C.  C,  Art  8.  It  has  repeatedly  been  held  in 
this  court  to  be  a  sound  rule  of  construction,  never  to  consider  laws  as  ap- 
plicable to  cases  which  arose  previous  to  their  passage,  unless  the  Legislature 
have,  in  express  terms,  declared  such  to  be  their  intention.  See  cases  cited  in 
Hennen's  Digest,  p.  829,  No.  4.  Succemon  of  Taylor^  10  An.,  611.  And  in 
general,  the  courts  both  of  England  and  America  strive  so  to  interpret  statutes 
as  to  give  them  a  prospective  operation  only.  See  Moon  v.  Durden^  2  Ex- 
chequer R.  22.  In  Baily  v.  the  Mayor^  <te.,  7  Hill,  146,  it  was  held,  on  this 
principle,  that  a  statute  authorizing  interest  to  be  taxed  upon  verdicts  did  not 
apply  to  verdicts  rendered  before  the  Act  was  passed,  although  the  language 
of  the  Act  was  broad  enough  to  embrace  them.  See  also  Flutnb  v.  Sattyer^ 
21  Conn.  851. 

And  so  we  think  that  by  the  Act  of  March  9th,  1852,  the  Legislature  did 
not  intend  to  supply  any  new  ingredient  in  existing  contracts.  They  only 
provided,  that  in  all  contracts  thereafter  made,  and  debt§  thereafter  created,  it 
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was  to  be  implied,  that  interest  at  five  per  cent  should  be  due  by  the  obligor      8-^™*"* 
after  maturity,  unless  otherwise  stipulated.    In  the  case  of  Ba/mes  v.  Crandell^       Oamoli. 
12  An.  112,  we  held,  that  interest  cannot  be  claimed  on  a  judgment  which 
does  not  bear  interest  on  its  face,  and  which  was  rendered  when  no  general 
law  was  in  force  by  which  interest  was  superadded  to  it 

The  agreement  as  to  interest  was  one  of  the  tacit  clauses  in  the  contract  of 
these  acceptors.  To  find  out  what  they  agreed  upon  in  that  regard,  we  must 
have  recourse  to  the  laws  in  force  at  the  date  of  the  contract  Article  1940, 
No.  1  of  the  Civil  Code  declares,  *^  that  no  general  or  special  legislative  Act  can 
be  so  construed  as  to  avoid  or  modify  a  legal  contract  previously  made.'*  C. 
C.  Art  8. 

^^Pour  mppUer  U%  elatuea  non  exprim^es  dans  un  oontrat,  il  est  clair  qu'on 
ne  pent  se  reporter  qn'k  la  loi  qui  ezistait  au  jour  oii  il  a  6t^  pass^.  Dans  ce 
cas,  en  effet,  c'est  Tintention  des  parties  qu*il  s^agit  de  rechercher ;  or,  ce  n'est 
pas  k  une  loi  qui  n'ezistait  pas  encore  que  la  pens6ede  ces  parties  s'est  report6e 
pour  r^gler  ce  qu'elles  laissaient  inexpliqu6  dans  leur  acte.  Compl6ter  cet 
acte  par  les  regies  de  la  loi  nouvelle,  ce  serait  done  la  faire  rStroagir."  1  Mar- 
cad^,  No.  53. 

Finally,  it  was  contended,  that  interest  is  due  firom  the  inception  of  a  suit 
previously  commenced  upon  this  cause  of  action,  but  in  which  a  nonsuit  was 
taken  by  the  plaintifif.  It  suffices  to  say,  that  prior  to  the  institution  of  that 
suit  the  defendants  had  tendered  payment  of  all  that  we  find  to  have  been  due 
upon  the  bill,  which  was  refused  unless  the  interest  wrongfully  demanded  were 
paid  also. 

Judgment  affirmed. 
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D.  F.  LowBER  V.  T.  J.  McCoy. 

The  lack  of  foil  and  explicit  pleadings,  will  not  compel  the  r^ection  of  pertinent  erldence,  the  ex- 
litence  of  which  was  pretioosly  known  to  the  party  olitjecting  to  Its  Introduction. 

Bj  a  contract  made  In  Alabama  and  which  was  not  recorded  In  Looisiana,  defendant  pat  It  In  the 
power  of  IF.  so  to  act,  that  an  Innocent  purchaser  in  Louisiana  might  be  deceived  and  defirauded. 
Plaintiff  was  deceived  and  purchased  in  good  faith  a  slave,  which  the  defendant,  without  plain- 
tiff's consent,  afterwards  got  possession  of  and  carried  away—defendant  was  condemned  to  re- 
turn the  slave  or  to  pay  his  value  in  damages. 

APPEAL  fi-om  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Clarke  &  Bayne,  for  plaintiff.     Benjamin,  Bradford,  A  Finney,  for  de- 
fendant and  appellant 

Spoffobd,  J.  There  is  but  one  bill  of  exceptions  in  the  record.  It  was 
taken  to  the  admission  in  evidence  of  a  notarial  act  of  sale  passed  in  New 
Orleans,  from  Jacob  B.  Walker  (the  original  owner  of  the  slave  in  controver- 
sy) to  Stephen  Truslues,  the  vendor  of  the  plaintiff  Lowher.  The  objection  is 
based  upon  the  ground  that  no  such  title  had  been  set  forth  in  the  plaintiff^s 
pleadings. 

Whatever  difficulty  this  question  might  have  presented  under  other  circum- 
stances, appears  to  be  removed  by  a  portion  of  the  eyidence  which  has  been 
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LowBBR  received  without  objection.  The  object  of  pleading  is  to  notify  the  adverse 
McCoy.  party  of  the  nature  of  the  claim  or  defence,  that  he  may  be  prepared  to  rebut 
it  and  not  be  surprised  on  the  trial.  On  various  occasions,  this  court  has  held, 
that  if  the  record  discloses  notice  previously  brought  home  to  the  party  so  that 
it  was  impossible  for  him  to  have  been  surprised,  the  lack  of  more  fbll  and 
explicit  pleadings  will  not  compel  the  rejection  of  pertinent  evidence,  the  exis- 
tence of  which  was  previously  known  to  the  party  objecting  to  its  introduc- 
tion. 

In  this  case,  it  appears  from  a  letter  written  by  the  defendant  to  the  plain- 
tiff before  the  institution  of  this  suit,  that  he  was  apprised  of  the  fact  that  the 
plaintiff  derived  his  title  from  Walker,  and  that  the  validity  of  this  title  was 
to  be  tested  by  a  lawsuit.  Lowher  was  in  possession  of  the  slave  for  many 
months  under  a  title  in  the  State  of  Louisiana.  McCoy  wishing  to  avail  him- 
self of  the  supposed  advantages  of  possession  and  perhaps  of  an  Alabama 
forum,  took  the  slave  away  from  Louisiana  without  the  consent  or  knowledge 
of  Lotcber.  He  then  wrote  Lowher  the  letter  above  referred  to ;  it  is  in  these 
words: 

"  When  I  saw  you  yesterday,  I  told  you  that  I  would  not  take  James,  but 
afterwards  I  consulted  a  laii'yer  and  he  advised  me  to  a  different  course,  so  I 
took  him  away  peaceably.  Now  all  I  want  is  to  try  who  owns  him,  and  I  say 
I  do,  but  the  court  will  determine  that ;  if  he  is  not  mine,  I  have  nothing 
more  to  say,  but  I  know  I  paid  for  him  fourteen  months  ago,  a  longtime  he- 
fare  Mr.  WalJcer  disposed  of  him  in  Kew  Orleane.^^ 

It  thus  appears  that  the  defendant  was  aware  that  both  parties  were  to  claim 
under  Walkej\  the  common  vendor,  and  that  the  question  to  be  litigated  wms, 
which  of  Walker's  deeds  conferred  the  better  right  Accordingly  we  find  him 
in  his  answer,  charging  the  defendant  Lowher  and  his  immediate  vendor, 
Tnuilves,  with  acquiring  their  pretended  rights  to  the  slave  James,  in  bad  fiaith 
and  with  notice  of  the  transfer  fh>m  Walker  to  himself. 

We  are  of  opinion  that  the  defendant  should  derive  no  benefit  from  his  act 
of  removing  the  slave  without  leave  fi-om  this  State,  and  firom  the  control  of 
the  party  who  had  a  lawful  possession  under  title.  , 

The  sole  question  is,  can  the  title  of  McCoy  under  Walker  prevail  over  that 
of  Lowher  under  Walker  f  There  is  written  and  oral  evidence  unobjected  to, 
of  a  power  fi*om  Walker  to  Rowley  to  sell  his  slaves  then  in  the  possession  of 
Rowley,  among  which  it  is  established  that  the  slave  James  was  included. 
The  acts  of  sale  from  Walker  to  Truslues  and  from  Truslues  to  Lowher,  are 
translative  of  property,  and  it  is  proven  that  possession  followed  both  acts,  so 
that  there  was  a  continuous  adverse  possession  in  the  plaintiff  and  his  vendor 
as  against  Walker  and  McCoy,  fi-om  the  27th  of  May,  1863,  the  date  of  the 
sale  from  Walker  to  Truslves,  up  to  the  19th  of  May,  1854,  when  McCoy,  who 
never  had  possession  before,  carried  off  the  slave  without  leave,  and  against 
his  promise  to  Lowher. 

McCoy  claims  under  an  act  executed  in  Alabama,  on  the  17th  of  March, 
1863,  by  Walker  to  himself;  purporting  to  be  a  sale  of  several  slaves,  (includ- 
ing the  boy  James,)  with  the  condition  **  that  the  possession  of  the  said  slaves 
should  remain  with  the  said  Walker  for  the  space  of  twelve  months."  The 
evidence  shows  that  this  was  really  a  conditional  sale,  amounting  to  a  species 
of  mortgage  for  an  anticedent  debt,  as  one  of  the  attesting  witnesses  deposed 
that  the  slave  James  was,  at  the  date  of  this  act,  in  New  Orleans,  and  that  there 
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was  an  acnreement  at  the  time,  that  if  the  amount  of  the  debt  was  not  paid  in        lowbbr 
twelve  months,  the  slaves  were  to  be  given  up  to  McCoy,  MoGot. 

By  this  peculiar  contract^  (which  has  never  been  of  record  in  Louisiana,  al- 
though recorded  in  Mobile  on  the  20th  of  April,  1853,)  the  defendant  put  it 
in  the  power  of  Walher  so  to  act,  that  an  innocent  purchaser  in  Louisiana 
might  be  deceived  and  defrauded.  L<yu>ber  purchased  in  good  faith  and  with- 
out notice  a  slave,  to  which  his  vendor  in  Louisiana  exhibited  a  complete  title 
firom  one  who  is  conceded  to  have  been  the  original  owner  in  Alabama.  Can 
such  a  vendee  or  mortgagee  as  McCoy ^  who,  in  contracting  for  his  own  securi- 
ty, assented  to  a  olause  giving  the  control  of  the  slave  for  twelve  months,  in 
Louisiana,  to  his  vendor  or  mortgagor,  oust  an  innocent  purchaser,  like  Low^ 
heVy  who  bought  her,  within  the  twelve  months,  and  received  possession  under 
a  chain  of  title  from  Walker^  without  any  notice  of  the  legal  or  equitable 
claims  of  McCoy  in  Alabama? 

The  defendant's  allegation  that  Lowher  had  notice  of  his  claims,  is  unsup« 
ported  by  evidence. 

On  account  of  the  usurpation  of  possession  of  McCoy,  and  his  removal  of 
the  slave  from  this  State  under  the  circumstances  disclosed,  he  cannot  shelter 
himself  from  responsibility  by  pleading  the  non-registry  of  the  private  acts  of 
sale  fW)m  Tru9lite%  to  Lowber.  He  has  no  title  himself  recorded  in  Louisiana, 
and  he  knew  that  Lowler  was  in  possession  under  title.  His  own  acts  led  to 
the  deception  of  Louiber,  and  he  cannot  be  permitted  to  profit  by  his  wrong. 

The  judgment  is  in  the  alternative  for  the  restitution  of  the  slave,  or  dam- 
ages to  the  extent  of  his  value  with  hire.  We  think  the  damages  should  not 
be  reduced. 

Judgment  affirmed. 


Watts,  Givens  &  Co.  v,  Shropshire  &  Son. 

Where  it  appeared  that  defendants  had  sold  the  barge  that  plalntillb  illegally  attached— J7«2d ;  That 
defendants  could  not  maintain  an  action  of  damages  for  loss  of  freight,  by  reason  of  ..the  illegal 
seisore. 

APPEAL  from  the  District  Court  of  Jefferson,  Burthe,  J. 
Mott  &  Fraser,  for  plaintiffs.     Duncan  A  Mc Connelly  for  defendants  and 
appellants. 

Mbrrick,  C.  J.  This  suit  was  commenced  by  attachment  in  the  parish  of 
Jefferson,  upon  two  acceptances  of  the  defendants.  The  attachment  was  levied 
upon  a  barge,  the  Jenny  Lind,  which  was  subsequently  released  by  a  dissolu- 
tion of  the  attachment,  it  being  proven  that  the  defendants  were  residents  of 
and  domiciled  in  New  Orleans,  though  temporarily  absent  at  the  time  the  at- 
tachment issued. 

The  defendants  have  set  up  a  reconventional  demand,  wherein  they  claim 
$2,250  damages  occasioned  by  the  loss  of  freight  which  they  would  have  been 
enabled  to  earn  under  a  contract  they  had  made,  if  the  barge  had  not  been 
seized  under  the  writ  of  attachment 
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GiTns  ^v'e  think  with  the  District  Judge,  that  the  defendants  had  parted  with  their 

interest  in  the  barge  at  the  time  the  seizure  was  made ;  hence,  they  had  no 
right  of  ownership  in  the  barge  to  vindicate.  The  loss  of  freight  was  not 
defendants*  loss.  It  is  true  that  the  proof  does  not  show  that  actual  delivery 
had  been  made  by  the  Shropshires'  agent,  at  the  time  the  seizure  was  made. 
The  witness,  J,  M.  Savage^  says  that  the  barge  was  in  his  possession  and  un- 
der his  control,  as  agent  for  defendants,  and  while  he  was  in  treaty  for  the  sale 
of  the  barge,  but  before  he  had  made  the  sale,  the  defendants  telegraphed  him 
from  Cincinnati,  Ohio,  that  they  had  sold  the  barge  to  a  Mr.  Qreer^  of  Ooy- 
ington,  Ky.,  and  instructed  him  to  deliver  the  barge  to  said  Greer's  order ; 
that  Mr.  Greer  subsequently  gave  him  an  order  for  the  delivery  of  the  barge 
to  Mr.  Emmerson,  the  Captain  of  the  steamer  Henry  Lewis,  and  that  subse- 
quently to  receiving  the  dispatch  that  the  barge  had  been  sold,  and  before  he 
had  received  the  order  for  the  delivery,  the  barge  was  attached  in  this  suit 
The  vendees  took  possession  of  the  barge  after  the  dissolution  of  the  attach- 
ment 

Whether  the  dispatch  to  Sdvage  would  amount  to  a  constructive  delivery, 
sufficient  to  defeat  the  attachment  had  it  been  properly  levied,  is  a  question  not 
necessary  to  determine.  For  it  is  clear  that  the  mere  contract  of  sale  had 
divested  the  defendants  as  between  themselves  and  Greer  and  Greer  s  vendee, 
of  all  ownership  in  the  property.  C.  C.  2431.  The  subsequent  taking  of 
possession  by  Greer^s  vendee,  must  relate  back  to  the  date  of  the  original  sale. 
As  it  is  not  pretended  that  the  vendee  complains  of  any  obstacles  thrown  in 
the  way  of  the  delivery  of  the  barge  to  him,  and  inasmuch  as  the  defendants 
complain  only  of  an  injury  to  their  rights  of  property  as  owners,  we  think 
that  the  reconventional  demand  cannot  be  maintained. 

Judgment  affirmed  with  costs. 


A.  M.  Feltus  v.  T.  0.  Starke. 

12    7981  Bait  was  brought  In  Mississippi  against  defendant  by  attachment.    No  service  of  process  was  made 

10^^18|  „p^n  jjinj^  and  the  only  evidence  of  his  appearance  was  an  entry  on  the  minutes,  that  *»  defendant 

waives  proof  of  publication,  and  saying  nothing  In  bar  or  preclusion  of  the  plaintiff's  action,  bat 
herein  wholly  make  default  whereby  the  same  remains  altogether  undefended."  HOd  :  the  jadg- 
ment  against  the  defendant  by  the  Uws  of  Mississippi  was  not  personal,  and  no  action  can  be 
maintained  upon  It,  as  such,  in  oar  courts. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton^  J. 
Cotton  and  Doreey^  for  plaintiff.     J.  S.  Holt,  jr.,  for  defendant  and  ap- 
pellant 

Merrick,  C.  J.  This  suit  is  brought  upon  a  judgment  rendered  in  the  State 
of  Mississippi  on  proceedings  in  an  attachment  No  service  of  process  was 
made  upon  the  defendant  The  only  evidence  of  the  defendant's  appearance  to 
the  action  is  found  in  the  following  entry,  viz : 

"  And  afterwards,  to  wit,  at  a  Circuit  Court  continued  and  held  in  and  for 
the  county  of  Wilkinson,  at  the  court  house  in  Woodville,  on  the  ninete^th 
day  of  June,  1849,  came  the  said  plaintiff  by  his  attorney,  and  the  said  de- 
fendant waives  proof  of  publication,  and  saying  nothing  in  bar  or  preclusion  of 
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the  said  plaintiff's  action,  but  herein  wholly  make  de&ult  whereby  the  same        vwltob 
remains  altogether  undefended."  Stabei. 

The  plaintiff  contends,  that  the  above  proves  the  appparance  of  the  defend- 
ance,  and  that  the  judgment  was  properly  regarded  by  the  lower  court  as  one 
in  personam. 

The  defendant  on  the  other  hand  contends,  that  the  recital  in  the  minutes, 
under  the  decisions  of  the  courts  of  Mississippi,  proves  nothing,  as  there  was 
no  service  of  process,  and  that  the  judgment  only  operated  upon  the  property 
attached. 

Although  the  defendant  filed  no  plea,  and  entered  no  formal  appearance,  we 
should  have  been  inclined,  on  reference  to  the  common  law  authorities,  to  con- 
sider the  entry  on  the  minutes  of  the  court  as  sufficientproof  of  his  appearance 
were  it  not  for  the  decisions  of  the  courts  of  Mississippi,  wherein  it  appears  to 
be  held :  that  where  there  has  been  no  optical  service  such  recital  is  insufficient. 
See  Miller  v.  Ewing,  8  Smedes  &  Marshall,  421 ;  2  S.  <fe  M.,  213,  307 ;  1 
Howard,  53 ;  4  Howard,  402  ;  Dutch  Code,  807. 

The  judgment,  therefore,  could  only  operate  on  the  property  attached,  and 
cannot  be  made  the  basis  of  a  judgment  against  the  defendant  personally.     See 

2  An.,  571 ;  JRidletf  v.  Bidley,  2  Cush.  R,  656 ;  Hutchinson's  Code,  p.  807 ; 

3  Bouvier  Inst,  201 ;  Claughton  v.  Blaehy  24  Miss.   185 ;  1  Tidd's  Practice, 
288,  240  j  lb.  505,  507. 

We  do  not  think  defendant  has  established  his  reconventional  demand  with 
sufficient  certainty  to  entitle  him  to  recover,  but  that  he  ought  to  be  left  to 
seek  his  remedy  in  the  courts  of  equity  of  the  State  where  the  land  lies,  and 
which  he  says  would  grant  relief  in  a  like  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  that  the  plaintiff's  de- 
mand, as  well  as  defendant's  reconventional  demand,  be  dismissed  as  in  case 
of  nonsuit,  the  plaintiff  paying  the  costs  of  both  courts. 


Jacob  Mussina  v.  Wiluam  Alling  et  al. 

It  li  competent  for  the  court  to  order  the  plaintiff  to  furnish  security  for  costs,  where  the  Clerk  has 
neglected  to  exact  such  security,  or  has  taken  Insufficient  security. 

The  defendant  cannot  proceed  by  rule  against  the  security  on  a  bond  for  costs  of  suit,  but  must 
proceed  by  an  ordinary  action.  A  summary  remedy  Is  provided  by  law  for  Clerks  and  Sheriffs 
against  plaintiffs  for  their  costs,  and  where  the  plaintiff  does  not  reside  In  the  parish  where  the 
suit  is  Instituted,  they  have  the  same  remedy  against  the  surety  for  costs. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Singleton  &  Clack,  for  appellants.     Bonford  and  H.  D.  Ogden,  for  ap- 
pellees. 

Cole,  J.  The  iirst  question  in  this  case  is  whether  a  court  has  the  right  to 
order  the  plaintiff  to  furnish  security  for  costs.  We  think  that  it  has  this 
power  in  all  cases  where  the  Clerk  has  neglected  to  take  security,  or  where  he 
has  taken  insufficient  security.  R,  S.,  {).  125,  §  9  ;  Hoxtghton  v.  Houghton,  11 
A.  200. 
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Mdmiha  Xhe  second  question  is,  whether  the  defendant  in  a  suit  can  proceed  by  rule 

allino.  against  the  security  on  a  bond  for  costs  of  suit ;  we  think  that  he  cannot,  but 
must  proceed  by  an  ordinary  action. 

In  Baker  et  ah  v.  Doane  et  al.^  3  An.  p.  404,  the  court  say:  "Summary 
proceedings  being  departures  from  the  rules  which  govern  actions  generally, 
cannot  be  extended  beyond  the  cases  expressly  authorized  by  law." 

The  law  provides  a  summary  remedy  for  Clerks  and  Sherifis  against  plain- 
tiffs for  their  costs,  and  whenever  the  plaintiff  does  not  reside  in  the  parish  in 
which  the  suit  is  instituted,  they  have  the  same  remedy  against  the  surety  for 
costs.  R.  S.  p.  124,  §7.  But  the  law  has  not  authorized  the  defendant  in  a 
suit  to  pursue  a  summary  remedy  against  the  security  for  costs ;  and,  however 
judicious  such  a  remedy  might  be,  it  cannot  be  deemed  a  legal  mode  of  pro- 
cedure, as  long  as  another  course  is  pointed  out  by  law,  and  that  is  the  ordina- 
ry action. 

We  are,  then,  of  opinion,  that  the  exception  to  the  summary  proceeding  by 
rule,  ought  to  have  been  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  and  that  the  rule  be  dismissed,  reserving  to  appellees  the  right  to 
proceed  by  ordinary  action  for  the  recovery  of  their  claim.  It  is  further  or- 
dered, that  appellees  pay  the  costs  of  both  courts. 


J.  SwASEY  &  Co.  r.  Steamer  MoNrcoMERY. 

Privileges  must  he  regulated  by  the  law  of  the  forum,  and  none  can  be  claimed  except  such  aa  are 
granted  in  M\k.  Civil  Code,  Art.  81C2,  and  itatutes  amendatory  thereof. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
L,  Spring,  for  plaintiffs.     Mott  <t  Fraser,  for  defendant.     Jiaee  rC-  Fo$ter^ 
for  intervener  and  appellant. 

VooRHiEs,  J.  The  only  question  which  is  presented  in  this  case  is,  whether 
the  claim  of  John  Grant  should  be  classed  as  a  privilege  in  the  distribution  of 
the  proceeds  of  the  steamer  Montgomery. 

His  claim  is  based  on  a  statute  of  the  State  of  Alabama,  granting  him  a  pri- 
vilege to  demand  toll  of  vessels  passing  through  a  channel  excavated  by  him 
between  Dauphin  Island  and  Cider  Point. 

Whether  any  lien  is  granted  to  him  on  the  vessel  for  the  payment  of  such 
toll  under  that  statute,  even  in  the  State  of  Alabama,  is  far  from  being  clear 
to  us.  But  be  this  as  it  may,  we  consider  it  settled  under  the  decision  in  the 
case  of  Lee  v.  His  Creditors,  (2  An.  COO,)  that  privileges  must  be  regulated 
by  the  law  of  the  forum,  and  that  none  can  be  claimed  except  such  as  are  ex- 
pressly granted  in  the  Civil  Code.  Article  3152,  and  statutes  amendatory 
thereof. 

Judgment  affirmed. 
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S.  Condon  v.  E.  Samort. 

A  party  who  appeals  from  a  judgment  homologating  an  account,  must  make  the  heirs  and  cred- 

itors  who  are  interested  in  maintaining  it,  parties  to  the  appeal. 
The  Supreme  Court  will  notice  the  want  of  proper  parties  to  an  appeal,  without  a  motion  to  dis- 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
J,  B.  Cotton  and  H,  Griffon^  for  opponent  and  appellant    J,  X.  Tinot^ 
for  defendant 

Buchanan,  J.  Clavde  Samorpy  testamentary  executor  and  one  of  the  heirs 
of  his  mother,  rendered  his  account  of  executorship  to  the  Second  District 
Court  of  New  Orleans,  on  the  11th  of  June,  1857,  showing  the  amount  of  the 
effects  of  the  succession,  a  detailed  statement  of  its  debts,  and  the  names  of 
the  creditors  (with  the  exception  of  two  notes,  payable  to  bearer,  of  which 
the  holders  are  not  named) ;  and,  finally,  the  distributive  share  of  each  of  tfie 
heirs  of  the  testatrix  (including  the  said  executor),  in  the  balance  that  would 
remain  to  the  credit  of  the  succession  after  payment  of  its  debts. 

On  the  24th  of  June,  1857,  judgment  of  homologation  was  rendered  in  the 
following  terms : 

*^  On  motion  of  counsel  for  the  executor  of  the  deceased,  and  upon  produc- 
ing to  the  court  due  proof  of  the  publications  required  by  law  of  the  filing  of 
the  account  herein  presented  by  him,  and  no  opposition  having  been  made 
thereto— 

It  is  ordered,  adjudged  and  decreed,  that  said  account  be  approved  and  ho- 
mologated, and  the  funds  distributed  accordingly." 

This  judgment  was  signed  on  the  29th  of  June,  1857;  and  on  the  same 
day,  the  appellant,  Stephen  Condon^  became  the  purchaser,  at  Sheriff^s  sale, 
made  under  execution  of  a  judgment  against  Claude  Samaryy  of  all  the  rights, 
title  and  interest,  and  hereditary  share  of  Claude  Samorj/y  iu  the  succession 
of  his  mother,  being  three-fourths  of  her  estate. 

On  the  20th  of  July,  1857,  Stephen  Condon  filed  a  petition  of  appeal  from 
the  judgment  of  homologation  of  the  account  of  executorship  abovemen- 
tioned,  alleging  himself  to  be  aggrieved  thereby,  and  annexed  to  his  petitiony 
as  evidence  of  his  interest  in  the  case,  a  Sheriff's  deed  conveying  the  property 
adjudicated  to  him  at  the  Sherifi^s  sale  aforesaid. 

The  petition  of  appeal  prayed  for  citation  to  Claude  Samory,  both  in  his 
capacity  of  testamentary  executor  and  in  his  individual  capacity.  An  appeal 
bond  was  also  filed  in  favor  of  Claude  Samory  in  both  those  capacities,  as 
obligee. 

A  motion  has  been  made  to  dismiss  this  appeal  on  various  grounds,  of  which 
it  is  only  necessary  to  notice  the  second,  which  reads  as  follows : 

**  Because  appellant  has  not  made  proper  parties  to  the  appeal*' 

Apart  from  the  creditors  whose  claims  against  the  succession  are  recognized 
by  this  account,  and  who  are  of  course  interested  in  maintaining  it,  there  are 
the  co-heirs  of  Claude  Samorp,  who  have  the  amount  of  their  distributive 
share  fixed  by  the  judgment     It  may  be  assumed,  that  the  appellant  can  only 
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OoHDOH  be  aggrieved  by  this  judgment,  if  the  distributive  share  Claude  Samary  has 
Samobt.  been  fixed  by  the  same,  at  a  less  sum  than  he  was  justly  entitled  to.  Bat  any 
increase  in  that  Ehare  will  necessarily'  be  at  the  expense  of  his  co-heirs,  who 
have  not  complained  of  the  judgment.  It  seems  to  us  that  those  co-heirs, 
xnd  also  the  creditors  who  were  named,  and  whose  credits  were  recognized, 
were  necessary  parties  to  this  appeal,  under  the  well  settled  practice  of  this 
court  Ferguson  &  Hall  v.  Creditors^  29  L.  R,  279  ;  Armstrong  v.  Creditors^ 
8  An.  367 ;  Matthews^  Flnlay  &  Go.  v.  Creditors,  Opinion  Book,  25,  p.  487 ; 
Beer  v.    Creditors,  ante  774. 

As  the  case  stands  before  us,  it  presents  this  anomalous  feature,  that  appel- 
lant claims  in  the  right  of  that  very  party,  whom  alone  he  has  made  appellee; 
and  leaves  out  of  his  appeal  all  those  parties  who  have  an  interest  under  the 
judgment  appealed  from,  adverse  to  the  party  whom  he,  appellant,  claims  to 
to  represent 

It  has  been  argued,  that  this  motion  to  dismiss  comes  too  late,  having  been 
filed  more  than  three  days  after  the  appeal  was  filed.  The  cases  cited  by  ap- 
pellant on  this  point,  are  inapplicable.  This  is  something  more  than  a  mere 
irregularity  in  bringing  up  the  appeal  It  has  repeatedly  been  held  that  the 
court  will  notice  the  want  of  proper  parties  even  without  a  motion.  SiMar- 
ingen  v.  McDaniel,  12  Rob.  205  ;  Robert  v.  Ride,  11  An.  410. 

It  is,  therefore,  adjudged  and  decreed,  that  this  appeal  be  dismissed  at  costs 
of  appellant 


State  op  Louisiana  v.  The  Merchants'  Insurance  Company. 

The  Act  of  the  Legislature  of  the  26th  of  April,  1858,  alnee  repealed,  which  declared  »  that  each 
and  every  Incorporated  Insurance  Company  and  agency  of  foreign  Insurance  Company,  in  the 
city  of  New  Orleans^  shall  be  taxed  five  hundred  dollars  per  annum,  was  In  contrarention  of  Ar- 
ticle 188  of  the  Constitution,  declaring  that  taxes  should  be  equal  and  uniform  throughout  the 
State. 

The  fact  that  the  Act  provi  Jed  that  the  amount  of  the  tax  should  be  paid  into  the  treasury  depart- 
ment to  be  divided  equally  between  the  different  Fire,  Hose  and  Hook  and  Ladder  Con^ianles  of 
New  Orleans,  did  not  render  it  a  local_assessment  for  local  benefit. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Dvtngnattd^  J. 
E.  W.  Moise,  Attorney  General,  for  the  State.     ColUns  db    Wooldridge 
and  C  D,  Choiseul,  for  plaintiff  and  appellant     Le^i  Peirce,  for  defendant 

Spofford,  J.  An  Act  entitled  "  an  Act  to  tax  the  Insurance  Companies  of 
the  city  of  New  Orleans  for  the  benefit  of  the  Fire  Companies  in  the  city,'* 
was  approved  on  the  25th  of  April,  1853,  (Acts,  page  136,)  declaring 
"  that  each  and  every  incorporated  Insurance  Company  and  agency  of 
foreign  Insurance  Company  in  the  city  of  New  Orleans,  shall  be  taxed  five 
hundred  dollars  per  annum  ;  said  tax  to  be  collected  by  the  State  Tax  Collec- 
tor for  the  parish  of  Orleans,  and  as  soon  as  collected,  the  amount  of  said  tax 
shall  be  paid  into  the  City  Treasury  to  the  credit  of  the  Fire  Department,  to 
be  divided  equally  between  the  different  Fire,  Hose  and  Hook  and  Ladder 
Companies,  in  such  manner  as  may  be  determined  by  a  majority  of  the  Fire- 
men of  said  companies." 
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This  Act  was  expressly  repealed  on  the  16th  of  March,  1857.    Acts,  p.  142.         BftAta 

The  pfesent  suit  was  instituted  on  behalf  of  the  State,  to  recover  of  the  MncH's  Ins.  Co. 
Merchants^  Insurance  Company  in  New  Orleans  $2,000,  as  arrearages  of  taxes 
due  under  the  law  aforesaid,  for  the  years  1853,  1854,  1855  and  1856. 

The  defence  that  the  law  was  unconstitutional  was  sustained  by  the  Dis- 
trict Judge  and  the  State  has  appealed. 

We  regard  this  annual  imposition  as  a  tax.  It  is  levied  by  the  State.  It  is 
collectible  by  the  State  Tax  Collector.  It  is  now  sued  for  by  the  State  alone. 
Article  123  of  the  Constitution  applies  to  such  a  case  as  this :  "  Taxation 
shall  be  equal  and  uniform  throughout  the  State.  All  property  on  which 
taxes  may  be  levied  in  this  State  shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law.  No  one  species  of  property  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value,  on  which  taxes  shall 
be  levied ;  the  Legislature  shall  have  power  to  levy  an  income  tax,  and  to  tax 
all  persons  pursuing  any  occupation,  trade  or  pro/es&ion." 

The  Legislature  has  not  the  power  to  tax  a  portion  of  the  persons  pursuing 
a  given  occupation,  trade  or  profession.  If  it  taxes  one  it  must  tax  all  in  the 
State  of  the  same  class.  Indeed,  it  has  done  so  in  the  Revenue  Act  of  March 
15th,  1855,  sec.  3,  pp.  504,  5,  by  which  it  seems  that  an  annual  tax  of  $500 
was  levied  to  be  collected  "  from  each  insurance  company  incorporated  by  the 
laws  of  this  State  and  transacting  an  insurance  business  herein.**  Revised 
Statutes,  p.  461. 

But  it  has  been  argued  that  this  case  comes  within  the  principles  announced 
in  Yeatman  v.  Crandall,  11  An.  220,  and  the  cases  thwe  cited;  in  other  words, 
this  is  not  a  State  tax,  but  a  local  assessment  for  a  local  benefit 

We  do  not  perceive  the  analogy.  The  tax  here  sued  for,  is  not  an  assess- 
ment upon  property  for  a  benefit  done  in  saving  or  improving  that  identical 
property,  and  thereby  directly  enriching  its  owner,  as  was  the  case  in  regard 
to  the  alluvial  lands  preserved  from  inundation  by  levees,  or  the  swamps  in 
the  rear  of  New  Orleans  reclaimed  by  the  draining  company,  or  the  city  lots 
made  accessible  and  valuable  for  building  purposes  by  opening  of  new  streets, 
or  the  adjacent  properties  enhanced  in  value  by  the  construction  of  banquettes 
and  the  paving  and  shelling  of  highways.  In  such  cases  there  is  a  direct,  pal- 
pable and  necessary  connection  between  the  burden  and  the  benefit,  and  a  fair 
and  equal  adjustment  can  be  made  by  both. 

But  in  the  case  before  us  there  is  no  property  improved  or  assessed ;  all  is 
conjectural  and  arbitrary ;  one  class  of  corporations  is  taxed  an  invariable 
sum  for  the  benefit  of  another  class ;  there  is  no  possibility  of  ascertaining 
whether  the  tax  is  a  quid  pro  quo  ;  the  fire  companies  are  not  compelled  by 
the  law  to  do  anything  for  the  insurance  companies ;  a  bounty  is  secured  to 
the  fire  department  by  confiscating  the  money  of  the  defendants,  without  pro- 
viding that  any  service  shall  bo  rendered  to  the  defendants  by  the  fire  depart- 
ment ;  and  even  if  this  could,  for  a  moment,  be  regarded  as  an  assessment  for 
benefits  conferred,  its  inequality  is  glaring ;  every  owner  of  buildings  and 
other  combustible  property  in  New  Orleans,  who  is  either  wholly  or  in  part 
his  own  underwriter,  is  presumed  to  be  benefited  by  the  fire  department  in 
the  same  way  as  the  insurance  companies  are.  Why  should  the  companies 
alone  pay  taxes  for  this  common  benefit  ?  Again :  large  amounts  of  property 
in  New  Orleans  are  insured  abroad  in  offices  which  have  no  public  agencies 
fiere ;  those  offices  are  likewise  as  much  benefited  by  the  fire  department  as 
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Stam         the  New  Orleans  oflBces  are ;  and  yet  they  can  be  made  to  pay  no  tax  under 
Min.nH'8  "i»a.  Co.  this  law  which  is  personal  to  the  companies  domiciled  or  represented  in  New 
Orleans. 

Finally,  it  was  urged  that  the  cases  of  the  CTiarity  Hospital  v.  De  Bar,  11 
An.  385 ;  The  Same  y.  Stichney,  3  An.  657  -and  2  An.  561,  are  precedents 
from  which  the  constitutionality  of  the  tax  in  this  case  might  be  inferred.  We 
do  not  think  so.  Those  cases  only  affirmed  the  constitutionality  of  a  law 
which  exacts  as  a  prerequisite  to  a  license  for  every  public  ball  or  concert,  ten 
dollars ;  for  each  theatre,  annually,  five  hundred  dollars ;  for  each  circus,  one 
hundred  and  fifty  dollars  ;  for  every  managerie,  fifty  dollars ;  and  every  show, 
twenty-five  dollars ;  for  which  the  exhibitors  of  these  spectacles  must  furnish 
to  the  Mayor  of  New  Orleans  the  receipt  of  the  Treasurer  of  the  Charity  Hos- 
pital Revised  Statutes,  p.  74,  sec.  10.  This  was  correctly  held  to  be,  in  no 
Just  sense,  an  exercise  of  the  power  of  taxation,  but  only  a  proper  exercise  of 
the  police  power  inherent  in  the  State  sovereignty.  Public  spectacles  concern 
the  State,  as  they  affect  the  publio  order  and  morals ;  they  may  be  suppressed 
'  or  licensed,  and  if  licensed,  the  supreme  power  may  always  impose  such  con- 
ditions as  it  sees  fit  upon  the  managers ;  if  the  charitable  institutions  of  the 
country  are  aided  by  the  price  demanded  for  licenses  for  theatrical  and  other 
public  shows,  no  provision  of  the  Constitution  is  infringed  thereby. 

But  an  attempt  to  tax  unequally  and  partially  the  business  of  insurance  up- 
on marine  and  fire  risks,  (a  business  not  only  lawful,  but  in  the  highest  degree 
commendable  and  useful,)  cannot  be  rendered  constitutional  even  by  handing 
over  the  proceeds  of  the  taces  to  another  equally  useful  class  of  men.  The 
imposition  is  neither  an  assessment  upon  property  for  a  bene^t  conferred  and 
in  proportion  to  the  benefit,  nor  yet  an  exercise  of  the  police  power  in  affix- 
ing terms  to  the  granting  of  licenses  for  a  pursuit  which  affects  public  order 
and  good  morals ;  but  it  is,  in  effect,  an  arbitrary  exercise  of  the  Stat«  power 
of  taxation  upon  a  portion  of  those  who  follow  a  certain  occupation  to  the  ex- 
elusion  of  the  rest,  and,  as  such,  must  be  pronounced  unconstitutional,  null 
and  void. 

Judgment  affirmed. 

Buchanan,  J.  The  Act  of  1853,  taxing  insurance  companies- doing  busi- 
ness in  the  city  of  Kew  Orleans  is,  to  my  mind,  a  clear  violation  of  the  first 
clause  of  the  123d  Article  of  the  Constitution  of  1852,  which  ordains  that  tax- 
ation shall  be  equal  and  uniform  throughout  the  State, 

For  this  reason  I  concur  in  the  decree  in  this  case. 

Merrick,  C.  J.  Conceding  that  the  Legislature  fhay  direct  taxes  to  be 
levied  upon  subdivisions  of  the  State  for  local  purposes,  still  it  does  not  appear 
to  me  that  the  tax  in  the  present  instance  is  equal  and  uniform.  I  therefore 
concur  in  the  decr^    . 
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State  v.  Slave  Kitty* 

The  Act  of  March  9th,  1865,  **  to  provide  for  the  trial  of  slayes  accused  of  capital  crimes  in  the 
parish  of  Orleans,"  was  not  repealed  by  the  Act  of  l(hh  Marph,  1857,  **  relatiye  to  slaves."  The 
Acts  are  not  upon  the  same  **  ful^ect  matter."  The  former  is  a  local  law  proyiding  a  local  tri- 
bunal for  certain  specified  cases ;  the  latter  is  a  general  law  applicable  to  the  State  at  large,  and 
the  mle  is,  that  a  general  statute  without  negative  words  will  not  repeal  the  particular  provisions 
of  a  former  one,  unless  the  two  Acts  are  irreconcilably  inconclstent. 

The  Act  of  19th  March,  1857,  "  relative  to  slaves,"  repeals  all  laws,  so  far  as  the  offences  of  slaves, 
specially  made  such  by  statutes  Aative  to  slaves,  alone,  are  concerned,  for  the  former  Act  con- 
tains no  clause  saving  pending  prosecutions  or  providing  for  the  punishment  of  persons  who  had 
committed  crimes  under  the  repealed  laws. 

The  word  "  whoever"  in  the  Act  of  14th  March,  1856,  "  relative  to  crimes  and  offences,"  as  used  in 
the  first  section  thereof,  comprehends  slaves  considered  as  persons,  as  well  as  free  men.  And 
slaves,  in  our  law,  when  held  to  answer  for  offences^are  treated  as  persons,  and  may  be  punished 
under  the  general  laws  relative  to  crimes  and  offences,  as  well  as  under  special  statutes  framed 
exclusively  for  that  class  of  our  population. 

It  is  too  late  to  raise  ol^ectlons  in  the  Supreme  Court  as  to  the  time  of  calling  the  Jury  and  the 
notice  to  the  master  of  the  slave  where  no  such  ol^ectlons  were  made  at  the  trial. 

The  voluntary  statements  of  the  prisoner  before  accusation  received  against  her. 

APPEAL  from  the  First  Disti-ict  Court  of  New  Orleans,  E^nt^  J. 
E.  W,  MoUe^  Attorney  General,  for  the  State  : 
The  judgment  in  this  case  is  sought  t6  be  reversed  on  the  ground,  that  the 
court  erred  in  admitting  the  confessions  of  the  prisoner,  (Record,  p.  8.)  The 
bill  of  exceptions  shows,  that  Kitty  went  to  the  witness  and  said,  ^^  I  am  Kitty ^ 
the  slave  of  Mr,8meUer;  I  have  something  to  reveal  to  you  about  Mr,  SmeU 
ser'»  death.  He  was  a  poisened  man."  Up  to  this  time  the  witness  had  not 
said  a  word  to  Kitty.  She  had  sought  him  voluntarily — voluntarily  stated  to 
him,  that  SmeUer  had  been  poisoned — and  that  she  had  something  to  reveal 
about  it  The  determination  to  confess  seems  to  have  been  upon  her  mind — 
and  the  interview  desired  by  her  with  the  witness  appears  to  have-been  for  the 
purpose  of  carrying  out  this  determination.  After  calling  a  by-stander — the 
witness  observed  to  Kitty  that  "  she  must  now  tell  me  all  about  it,  that  it 
would  be  better  for  her  to  do  so,  that  it  would  be  better  for  her  to  tell  thp 
whole  truth  about  the  matter.^' 

It  would  be  difficult  to  exclude  this  confession,  if  judged  by  the  standard  of 
defendant's  counsel,  (pp.  6,  7,)  as  fairly  considered,  one  would  suppose  that 
the  advice  given  by  the  witness  could  not  have  induced  her  to  criminate  her- 
self^ had  she  not  previously  resolved  to  make  a  clean  breast  of  it.  But  the 
rule  of  law,  as  will  be  presently  shown,  is  now  well  settled,  that  the  induce- 
ment that  will  exclude  a  confession  must  le  actvally,  or  constructively  held 
inithy  a  person  in  authority. 

For  many  years  there  appears  to  have  been  much  difference  of  opinion 
among  the  English  Judges,  as  to  the  admissibility  of  confessions  made  under 
inducement  to  private  persons — ^but  latterly  the  doctrine  has  been  established 
as  heretofore  stated.  In  Eexj.  Dunn,  and  Eex  v.  Slaughter ^  4  C.  &.,P.  543, 
(cited  by  defendant's  counsel,)  Bpusanquet,  J.,  excluded  confessions  made 
after  inducements  bypersons  not  in  authority.  So  also  did  Parke  and  Little- 
dale,  JJ.  in  Hex  v.  Kingston^  4  C.  &  P.,  387.  So  also  did  Gumy,  B.,  in  Bex 
V.  Walkly  and  another,  C.  G.  &  P.  175,  and  Patteson,  J.,  in  Bex  v.  Thomas, 
0.  C.  k  P.  358.  Alderson,  B.^,.  entertained  '^trong  objections  to  the  admissi- 
bility of  confessions  under  these  circumstances,  but  said  there  were  opinions 
which  he  was  bound  to  respect  opposed  to  his  own:  Bex  v.  Pountney,  7  C.  & 
P.,  302 ;  and  Parke,  B.,  said,  that  there  was  a  difference  of  opinion  among  the 
Judges  on  this  subject,  7  C.  &  P.  796,  Bex  v.  Spencer.  This  was  in  1838. 
After  this  a  conference  seems  to  have  taken  place  among  the  Judges,  the  re- 
sult of  which  was  announced  by  Patteson,  J.  in  1839.  He  said :  **  It  is  the 
opinion  of  the  Judges  that  evidence  of  any  confession  is  receivable  unless  there 
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^*^"  has  been  some  inducement  held  out  hy  some  person  in  authority ^  Regina  v. 
KiTTT.  Sarah  Taylor^  8  C.  &  P.,  733.  This  announcementof  the  opinion  of  the  Judges 
seems  to  have  rendered  the  subsequent  decisions  uniform.  In  Regina  v. 
Laugher y  2  C.  &  K.,  225,  the  confession  was  excluded  because,  though  made  to  a 
person  not  in  authority,  yet  it  was  made  in  the  presence  of  a  person  in  au- 
thority— a  constable.  In  Regina  v.  Gamer,  2  G.  &  K.  920,  it  was  held :  that 
"  in  order  to  exclude  evidence  of  a  prisoner's  confession,  it  must  appear  afiSr- 
matively,  that  some  inducement  to  confess  was  held  out  to  him  by,  or  in  the 
presence  of,  some  one  holding  authority. ^^  These  two  last  decisions  were  in 
1846.  Afterwards  (1852)  the  subject  was  considered  by  the  court  of  criminal 
appeal  (established  in  1848),  Baron  Parke  said,  "The  cases  on  this  subject 
have  gone  quite  far  enough,  and  ought  not  to  be  extended  *  »  ♦ 
if  the  threat  or  inducement  has  been  held  out,  actually,  or  constructively  by 
a  person  in  authority,  it  cannot  be  received,  howler  slight  the  threat  or  in- 
ducement, and  the  prosecutor,  magistrate,  or  constable  is  such  a  person,  and 
the  master  or  mistress  may  be.  1/  not  held  out  by  one  in  authority  they  are 
clearly  admissible,^^  Regina y.  Moore,  12  E.  L.  &  Eq.  506.  Reginay.  Baldry 
was  also  a  case  reserved.  The  same  eminent  Judge  said :  *'By  the  law  of 
England  in  order  to  render  a  confession  admissible  in  evidence,  it  must  be  per- 
fectly voluntary,  and  there  is  no  doubt  that  any  inducement  in  the  nature  of  a 
promise,  or  of  threat  held  out  by  a  person  in  authority,  vitiates  a  confession. 
The  decisions  to  that  effect  have  gone  a  long  way.  Whether  it  would  not 
have  been  better  to  have  left  the  whole  to  go  to  the  jury,  it  is  now  too  late  to 
inquire,  but  I  think  there  has  been  too  much  tenderness  towards  prisoners  in 
this  matter.  I  confess,  I  cannot  look  at  the  decisions  without  some  shame, 
when  I  consider  what  objections  have  prevailed  to  prevent  the  reception  of 
confession, — and 4  agree  with  the  observation  of  Mr.  Pitt  Taylor,  that  the  rule 
has  been  extended  quite  too  far,  and  that  justice  and  common  sense  have  been 
sacrificed  at  the  shrine  of  mercy.*'    Regina  v.  Sleeman,  22  E.  L.  &  Eq.  606. 

The  counsel  for  defendant  cites  Greenleaf;  who  differs  with  Mr.  Jay  only  in 
this :  the  former  considered  that  there  was  a  difference  of  opinion  among  the 
Judges  on  the  question  in  controversy — while  the  latter  lays  down  the  rule 
that  is  urged  by  the  State.  The  first  edition  of  Greenleaf  was  published  in 
1842.  At  the  time  the  text  on  the  subject  of  discussion  was  written  by  Mr. 
G.,  he  probably,  had  not  seen,  as  he  does  not  cite,  the  opinion  of  the  Judges 
as  announced  in  1839  by  Patteson,  J.,  in  Regina  v.  Sarah  Taylor.  The  sub- 
sequent cases  cited  in  this  brief  were  certainly  unknown  to  him,  as  the  earliest 
of  them  was  not  rendered  until  1846.  In  the  edition  of  1852,  Mr.  G.  publishes 
in  full  the  opinion  of  the  Court  of  Criminal  Appeal  in  Regina  v.  Moore. 

But  if  the  rule  which  Mr  Greenleaf  considers  the  best,  and  which  Baron 
Parke  said  "  it  would  have  been  better  to  have  held,"  be  adopted  by  this 
Court — the  result  will  be  the  same.  Under  that  rule  the  inquiry  would  be : 
"  were  the  promises  of  the  witness  sufficient  to  overcome  the  mind  of  the 
prisoner  t^'^ 

Test  the  admissibility  of  the  confession  by  this  rule.  Kitty  was  not  under 
arrest — she  was  not  suspected — it  was  not  known  that  Smelser  had  died  of  any 
but  natural  causes.  He  had  been  publicly  interred — there  had  been  no  coro- 
ner's inquest  Kilty  of  her  own  free  will  went  to  the  witness — ^to  whom  she 
was  a  stranger — ^although  he  was  not  to  her.  She  voluntarily  told  him  that 
Smelser  had  been  poisoned — when  the  witness — after  calling  a  by-stander  said 
to  her  **  it  would  be  better  for  her  to  tell  the  whole  truth  about  the  matter  " 
— -"  it  would  be  better  for  her  to  do  so  " — and  these  words,  uttered  under  these 
circumstances,  are  to  be  construed  into  *'  a  promise  sufficient  to  otereome  the 
mind  of  the  prisoner.^^  With  great  respect,  it  is  submitted  that  such  a  decision 
would  belong  to  the  class  of  those  cafies  in  which  Baron  Parke  says  *  ^justice 
and  common  sense  have  been  sacrificed  at  the  shrine  of  mercy." 

In  reference  to  the  case  of  the  Commonwealth  v.  Knapp,  cited  on  the  other 
side,  it  is  to  be  observed — that  the  rule  as  laid  down  was  n/>t  as  stated  by  the 
Court — at  least  the  rule  in  England — ^whatever  it  may  have  been  in  Massa- 
chussetts — as  it  is  clear  that  there  was  a  difference  of  opinion  among  the 
English  Judges.  Indeed,  Morton,  J.,  said  '*  he  has  doubted  whether  confes- 
sions, with  the  accompanying  circumstances,  ought  not  always  to  be  received 
in  evidence."  And  of  the  same  opinion  was  the  late  Judge  Preston.  See  StaU 
V.  Havelin^  6  An.,  168-9. 
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Morehouse  was  not  a  person  in  authority.    The  counsel  for  prisoner  calls         8*^™ 
him  the  prosecutor — ^but  for  what  reason  does  not  appear.  Km. 

As  to  Kitty's  being  handcuffed — see  State  v.  Nelson^  3  A.,  497. 

jff.  ff.  Brovmey  for  the  prisoner  and  appellant : 

The  only  question  to  be  decided,  is,  whether  the  Judge  a  quo  erred  in  per- 
mitting these  confessions  to  go  to  the  jury  ? 

This  is  a  case  of  extra-judicial  confessions.  The  confessions  were  made  to 
a  person  who  became  the  prosecutor  of  the  prisoner. 

A  confession  must  never  be  received  in  evidence,  where  the  defendant  has 
been  influenced  by  any  threat  or  promise.  To  say  that  it  will  be  better  for 
him  if  he  will  confess,  or  worse  if  he  will  not,  is  suflScient  to  exclude  the  decla- 
rations of  the  prisoner. — Starkie's  Ev.  The  law  cannot  measure  the  force  of 
the  influence  used,  or  decide  upon  its  effect  on  the  mind,  and  therefore  excludes 
the  declaration,  if  any  degree  of  influence  has  been  exerted. — 2  Russell  on  Cr. 
645,  marg. ;  2  Starkie's  Ev.  49,  marg. 

If  ail^  inducement,  by  promise  of  favor  or  by  threat,  be  held  out  to  the 
prisoner,  as  by  telling  him  he  had  better  tell  all  he  knew,  or  he  had  better  tell 
where  he  got  it,  &c.,  his  confession  cannot  be  given  in  evidence  against  hhn. 
—1  Archb.  Cr.  Pr.  and  PL  125. 

And  where  a  threat  or  promise  is  thus  used,  it  must  appear  to  have  been 
used  by  some  person  concerned  in  apprehending,  examining  or  prosecuting 
the  prisoner,  or  by  the  person  to  whom  the  eonfession  is  made^  to  have  the  effect 
of  preventing  such  confession  from  being  given  in  evidence. — 1  Arch.  Cr.  Pr. 
and  PL  128. 

Its  admissibility  is  made  to  depend  on  its  being  free  from  suspicion,  that  it 
was  obtained  by  any  threats  of  severity,  or  promise  of  favor  and  every  influ- 
enee^  even  the  minutest. — State  v.  Field  and  Webber,  Peck's  Rep.  140 ;  PhiL 
Ev.  C.  &  H.  notes,  vol  ii,  No.  206,  p.  236. 

It  was  held  in  the  case  of  the  Queen  v.  Oamer,  (decided  in  1848)  that  the 
language  "  it  would  be  better  for  her  to  confess,"  when  addressed  by  the  mis- 
tress' physician,  in  presence  of  the  mistress,  to  a  servant  girl,  was  an  induce- 
ment, and  the  confession  was  excluded.     61  Eng.  0.  L.  Rep.  920. 

The  same.decision  was  affirmed  by  a  full  bench  of  the  High  Court  of  Crimi- 
nal Appeals  in  England,  as  late  as  1862,  {Regina  v.  Baldry,  12  Eng.  L.  and 
E.  Rep.  596],  Lord  Chief  Baron  Pollock,  deciding  that,  "  when  the  admonition 
to  speak  the  truth  had  been  coupled  with  any  expression  importing  that  it 
would  be  better  for  him  to  do  so,  the  confession  was  not  receivable,  the  objec- 
tionable words  being,  that  *  it  would  be  better  to  speaJc  the  truth,^  because  that 
imported  it  would  be  better  for  him  to  say  something.'* 

Saying  to  a  prisoner  that  '*  it  would  be  better  for  him  to  confess,"  or  words 
to^  that  effect,  has  been  repeatedly  held  to  be  such  an  inducement  offered,  as 
will  exclude  his  confessions. — State  v.  Nelson,  3  An.,  499.  See  also  Rex  v. 
Walkley  et  als,  6  Car.  and  P.  l7o. 

It  may  be  urged  that  Morehouse  had  no  authority  over  the  defendant  at  the 
time  she  made  her  statement,  and  hence  her  confessions  were  properly  admitted 
in  evidence. 

Mr.  Joy,  on  Confessions,  maintains  the  unqualified  proposition  that  **  a  con- 
fession is  admissible  in  evidence,  although  an  inducement  is  held  out,  if  such 
an  inducement  is  held  out  by  a  person  not  in  authority  over  the  prisoner." 
But  our  own  accurate  and  learned  writer  on  the  Law  of  Evidence,  Mr.  Green- 
leaf,  after  examining  the  authorities  cited  by  Mr.  Joy,  says :  "  Upon  a  delib- 
erate revision  of  the  point,  I  have  concluded  to  leave  it  where  the  learned 
Judges  have  stated  it  to  stand — as  one  on  which  they  were  divided  in  opinion." 
1  GreenL  Ev.  §  223,  note  1. 

In  this  country  there  is  a  growing  unwillingness  to  rest  convictions  on  con- 
fessions alone.  The  confessions  of  a  party,  it  has  been  held  in  several  States, 
not  made  in  open  court,  or  on  examination  before  a  magistrate,  but  to  an  indi- 
vidual, uncorroborated  by  circumstances,  and  without  proof  aliunde  that  a 
crime  has  been  committed,  will  not  justify  a  conviction. — People  v.  Hennessy, 
15  Wend.,  147 ;  States.  Field,  Peck's  Rep.,  148;  State  v.  Long,  1  Havw.,  455. 
"  A  confession,  at  least  in  a  capital  case,  from  the  nature  of  the  thing,  is  a 
very  doubtful  species  of  evidence,  and  to  be  received  with  great  caution. — State 
V.  Long,  1  Hayw.,  (N.  Ca.)  Rep.,  465. 

On  referring  to  Wharton's  Criminal  Law,  p.  200,  note  X,  it  will  be  seen  that 


808  SUPREME  COURT  OF  LOUISIANA, 

Statb  most  of  the  German  States  have  adopted  our  own  system  :  "  a  voluntary  con- 
1^^  fession,  says  Mittermain,  (2  Strafon&hren,  114),  is  not  now  to  be  made  the 
basis  of  a  prosecution ;  that  the  fact  that  such  an  accusation  is  an  unsolicited 
confession,  in  consequence  of  its  unnaturalness,  must  excite  a  doubt  of  the 
intelligence  of  the  self-accuser,  and  it  therefore  becomes  the  duty  of  the  Judge 
not  to  content  himself  with  such  a  confession,  but  be  more  than  doubly  cau- 
tious in  the  exposition  of  the  res  gestae,  ttc^ 

Spofford,  J.  The  slave  Kitty  was  tried  before  the  Judge  of  the  First 
District  Court  of  New  Orleans  and  a  jury  of  six  slave  holders,  pursuant  to  the 
Act  of  March  9th,  1855,  (Session  Acts  p.  37.)  The  accusation  drawn  up  by 
the  District  Attorney  contained  two  counts,  one  for  administering  poison  to 
Levi  Smelser,  and  the  other  for  the  murder  of  said  Smeher. 

The  prisoner  was  found  *^  guilty  without  capital  punishment,'*  and  she  was 
sentenced  to  hard  labor  in  the  penitentiary  for  life  by  the  Judge  of  Die  First 
District  Court  of  New  Orleans  on  the  24th  March,  1857. 

She  has  appealed  to  this  court 

It  is  suggested,  that  the  tribunal  which  tried  and  sentenced  her  was  without 
jurisdiction ;  that  the  Act  of  March  9th,  1865,  "  to  provide  for  the  trial  of  slaves 
accused  of  capital  crimes  in  the  parish  of  Orleans,"  was  repealed  by  the  Act  of 
March  19th,  1857,  '*  relative  to  slaves."    Session  Acts,  229. 

These  Acts  are  not  upon  the  same  ^*  subject  matter."  The  former  is  a  local 
law  providing  a  local  tribunal  for  certain  specified  cases.  The  latter  is  a 
general  law  applicable  to  the  State  at  large. 

The  rule  upon  this  subject  is  well  stated  in  the  recent  work  of  Mr.  Sedg- 
wick upon  statutory  and  constitutional  law,  123 :  *^  In  regard  to  the  mode  in 
which  laws  may  be  repealed  by  subsequent  legislation,  it  is  laid  down  as  a  rule, 
that  a  general  statute,  without  negative  words,  w^ill  not  repeal  the  particular 
provisions  of  a  former  one,  unless  the  two  Acts  are  irreconcilably  hiconsistent : 
as,  for  instance,  the  statute  5  Eliz.  C.  4,  that  n/)ne  shall  use  a  trade  without 
being  apprentice,  did  not  take  away  the  previous  statute  4  and  5  Philip  and 
Mary,  C.  5,  declaring  that  no  wmrer  shall  use,  Ac  The  reason  and  philosophy 
of  the  rule  is,  that  when  the  mind  of  the  legislator  has  been  turned  to  the  de- 
tails of  a  subject,  and  he  has  acted  upon  it,  a  subsequent  statute  in  general 
terms,  or  treating  the  subject  in  a  general  manner  and  not  expressly  contra- 
dicting the  original  Act,  shall  not  be  considered  as  intended  to  affect  the  more 
particular  or  positive  previous  provisions,  unless  it  is  absolutely  necessary  to 
give  the  latter  Act  such  a  construction,  in  order  that  its  words  shall  have  any 
meaning  at  all." 

In  the  Succession  of  Fletcher,  12  An.,  498,  (a  case  quite  analogous  to  the 
present ;  for,  in  that  case,  the  last  of  the  two  Acts  had  the  same  repealing 
clause,)  we  held :  that  it  is  only  where  there  is  an  obvious  and  necessary  in- 
consistency between  the  two  Acts,  that  the  earlier  statute  must  be  considered 
as  repealed  by  the  latter. 

We  there  decided,  that  a  power  given  generally  in  sweeping  terms,  to  the 
Auditor  of  Public  Accounts  to  employ  attorneys  to  recover  money  due  the 
State  from  any  cause  whatever,  was  exclusive  of  the  Supreme  and  District 
Courts  of  the  city  of  New  Orleans,  so  as  to  save  a  previous  local  statute  direct- 
ing the  Attorney  General  to  represent  the  State  in  such  cases  in  the  city  of 
New  Orleans. 

The  doctrine  of  that  case  should  control  the  present 

For,  in  this  case  as  in  that,  the  two  statutes  may  well  stand  together.     In- 
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deed,  both  were  originally  passed  at  the  same  session  of  the  General  Assembly  stati 
in  1855,  as  parts  of  one  general  system  of  revised  statutes ;  but  the  Act  of 
March  15th,  1855  (p.  377)  "relative  to  slaves  and  free  colored  persons,"  having 
been  declared  unconstitutional  by  this  court  in  the  case  of  the  State  v.  Slave 
Harrison^  11  An.,  722,  some  parts  of  it,  including  the  general  provisions  in 
question,  relative  to  the  trial  of  slaves,  were  reenacted  without  alteration  in 
the  Act  of  March  19th,  1857,  "relative  to  slaves,"  in  such  a  form  as  it  was 
supposed  would  obviate  the  constitutional  objection  found  against  the  former 
Act 

The  local  Act  of  March  9th,  1855,  under  which  the  prisoner  was  tried,  is, 
therefore,  held  to  be  in  force.  It  has  also  been  objected,  that  the  law  of  March 
19th,  1857,  "relative  to  slaves,"  which  denounces  certain  offences  of  slaves  and 
prescribes  the  punishment  therefor,  repeals  all  laws  upon  the  same  subject- 
matter,  and,  therefore,  repeals  all  statutes  in  force  at  the  time  the  prisoner 
was  tried  and  convicted,  relative  to  the  crimes  with  which  she  stands  charged. 
So  far  as  the  offences  of  slaves,  specially  made  such  by  statutes  relative  to 
slaves  alone,  are  concerned,  this  doctrine  is  correct,  as  was  hold  by  this  court 
in  various  cases  decided  last  summer  at  Monroe,  Alexandria  and  Opelousas. 
For  the  Act  of  March  19th,  1857,  contains  no  clause  saving  pending  prosecu- 
tions, or  providing  for  the  punishment  of  persons  who  had  committed  crimes 
under  the  repealed  laws.  The  first  count  in  this  accusation  charging  the 
prisoner  with  having  administered  poison  to  Leoi  Smelser  could  not  now,  there- 
fore, sustain  a  judgment  of  conviction. 

But  the  second  count  contains  a  formal  charge  of  murder.  And  tlie  Act  of 
March  14th,  1855,  "relative  to  crimes  and  offences,"  in  its  first  section  de- 
clares, that  ^^  whoever  shall  commit  the  crime  of  willful  murder,  on  conviction 
thereof  shall  suffer  death."  The  word  "whoever**  comprehends  slaves  con- 
sidered as  persons,  as  well  as  free  men.  And  slaves,  in  our  law,  when  held  to 
answer  for  offences,  are  treated  as  persons ;  and  it  has  been  decided,  that  they 
may  be  punished  under  the  general  laws  relative  to  crimes  and  offences  as  well 
as  under  the  special  statutes  framed  exclusively  for  that  class  of  our  popula- 
tion.   StaU  V.  Dieh,  4  Aa  183  ;  State  v.  Jerry,  ib.,  191. 

The  count  for  murder  would,  therefore,  support  a  verdict  and  judgment  for 
that  offence,  charged  to  have  been  committed  by  the  prisoner  on  the  7th  May, 
1856. 

The  objections  as  to  the  time  of  calling  the  jury  and  the  want  of  proper 
notice  to  the  master  of  the  slave,  should  have  been  made  in  the  tribunal  before 
which  the  prisoner  appeared,  pleaded  and  submitted  to  a  trial.  She  was  there 
represented  by  counsel  who  interposed  no  objections  of  that  kind,  and  it  is  too 
late  to  raise  them  here. 

One  question  alone  remains.  It  grows  out  of  a  bill  of  exceptions  taken  to 
the  refusal  of  the  Judge  to  instruct  the  jury  to  disregard  certain  confessions  of 
the  prisoner.  The  bill  is  in  these  words :  "  Be  it  remembered,  that  upon  the 
trial  of  this  cause,  and  upon  the  cross-examination  of  Joseph  Morehouse,  a  wit- 
ness for  the  prosecution,  to  prove  the  confessions  of  the  accused,  the  witness 
said :  "  the  accused  came  to  my  yard  where  my  shop  is,  she  said  she  came 
yoluntarily,  of  her  own  accord ;  she  said  she  came  to  me  because  she  knew  I 
was  the  fidend  of  her  master ;  she  said  that  she  had  been  hand-cuffed ;  she  had 
the  manacles  on  her  hands ;  that  she  was  afraid  she  was  going  to  be  carried 
out  of  the  State  to  Texas.     I  did  not  know  who  Kitty  was.     She  approached 
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Btatb  me  just  afi  Mr.  Hall  was  leaving  the  gate ;  she  said,  "I  am  Kitty ^  the  slaye  of 
Zxm,  Mr.  Smelser;  1  have  something  to  reveal  to  you  about  Mr.  Smelter^s  death. 
He  was  a  poisoned  man.''  This  startled  me,  and  I  immediately  called  Mr. 
Hall  back.  I,  then,  in  the  presence  of  Mr.  Hall^  said  to  her,  that  "  she  must 
now  tell  all  about  it,  that  it  would  be  better  for  her  to  do  so,  that  it  would  be 
better  for  her  to  tell  the  whole  truth  about  the  matter."  Whereupon  the 
counsel  for  the  accused  asked  the  court  to  instruct  the  jury  to  disregard  the 
confessions  of  the  accused,  upon  the  ground,  that  they  were  inadmissible :  the 
court  refused,  and  the  accused  by  her  counsel  tendered  this  bill  of  exceptions,*^ 

&C.,  &C. 

It  would  seem  from  this  bill,  that  whatever  confessions  the  prisoner  made 
had  already  gone  to  the  jury  before  any  objections  were  taken ;  and,  that  the 
matter  of  inducement  having  been  drawn  out  in  the  cross-examination  of  the 
party  to  whom  the  confessions  were  made,  the  prisoner's  counsel  then  asked 
the  court  to  charge  the  jury  to  disregard  all  that  they  had  heard  from  this  wit- 
ness tending  to  implicate  her  with  the  crime,  upon  the  ground  that  her  state- 
ments were  not  voluntary. 

A  statement  to  a  party  accused  by  a  person  in  authority,  that  it  would  be 
better  for  him  to  confess,  will  vitiate  a  subsequent  confession.  1  Greenleaf  £v. 
%2\^  etseq. 

But  it  must  here  be  observed,  that  so  far  as  we  are  informed  by  the  bill  of 
exceptions,  no  charge  had  been  made  against  the  prisoner,  and  no  suspicion 
excited ;  indeed,  it  would  seem  from  the  expression  of  the  witness,  that  he  was 
startled  to  hear  that  Smelser  had  been  poisoned,  that  it  was  not  supposed  he 
had  died  other  than  a  natural  death.  The  prisoner  sought  the  witness  volun- 
tarily and  unaccused ;  she  volunteered  the  statement,  that  the  deceased  had 
been  poisoned ;  the  subsequent  remark  of  the  witness,  a  person  not  in  authority 
over  her,  that  it  would  be  better  for  her  to  tell  the  whole  truth  about  the  mat- 
ter, did  not  point  to  a  confession  by  Kitty  of  any  complicity  on  her  part  with 
the  poisoning ;  she  was  not  told  to  confess  ;  indeed,  it  does  not  appear,  that 
she  was  led  to  think  herself  suspected ;  how,  then,  can  it  be  reasonably  inferred 
that  by  the  remark  of  the  witness  she  was  induced  to  criminate  herself?  We 
think  this  combination  of  circumstances  is  sufficient  to  justify  the  refusal  of  the 
Judge  to  instruct  the  jury  to  disregard  entirely  the  confessions  of  the  accused. 
"Promises  and  threats  by  private  persons,"  says  Greanleaf,  voL  1  §228,  "may 
perhaps,  be  treated  as  mixed  questions  of  law  and  fact ;  the  principle  of  law, 
that  the  confession  must  be  voluntary,  being  strictly  adhered  to,  and  the 
question,  whether  the  promises  or  threats  of  the  private  individuals  who  em- 
ployed them  were  sufficient  to  overcome  the  mind  of  the  prisoner,  being  left 
to  the  discretion  of  the  Judge,  under  all  the  circumstances  of  the  case."  The 
case  of  the  State  v.  c/bTuw,  6  An.,  695,  goes  miich  further  that  this  in  &vor  of 
the  admissibility  of  the  confessions  of  slaves. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  affirmed,  with 
costs. 

Buchanan,  J.,  concurring.  The  appellant  was  tried  and  convicted  on  the 
14th  March,  1857,  five  days  previous  to  the  passage  of  the  Act  of  1857,  Na 
282,  relative  to  slaves  ;  which,  by  its  43  section,  was  in  force  from  and  after  its 
passsage. 

That  statute  can,  therefore,  have  no  operation  upon  this  case. 

I  concur  in  the  decree  affirming  the  judgment  of  the  District  Court 
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Cole,  J.,  dissenting.     I  am  of  opinion  that  the  law  is  repealed  under  which         S^^n 
the  special  tribunal  for  the  trial  of  the  accused  was  formed.     She  was  tried        Kittt. 
under  Act  No.  43,  p.  87,  Session  Acts,  1865,  being  "  an  Act  to  provide  for  the 
trial  of  slaves  accused  of  capital  crimes  in  the  parish  of  Orleans.*' 

On  the  19th  of  March,  1867,  "an  Act  relative  to  slaves"  was  passed.  Ses* 
sion  Acts,  1857,  p.  229. 

An  examination  of  this  Act  shows  that  it  was  intended  for  the  whole  State ; 
it  enacts  the  different  crimes  for  which  slaves  may  be  prosecuted  and  punished, 
and  declares  the  mode  of  prosecution  and  the  constitution  of  the  tribunal 
which  is  to  have  jurisdiction. 

This  Act  appoints  the  place  of  execution  of  slaves,  and  the  way  they  are 
previously  to  be  appraised,  and  how  the  owner  is  to  be  paid  the  value  of  his 
slaves  that  are  condemned. 

It  points  out  the  nature  of  evidence  that  may  be  received,  and  the  degrees 
of  consanguinity  within  which  a  person  shall  not  be  a  good  juror  for  the  trial 
of  slaves. 

In  De  Armei  case,  10  M.  172,  Martin,  J.,  says :  "  A  statute  is  said  to  repeal 
a  former  one  when  it  is  contrary  thereto  in  matter."  Legw  poeteriares,  priores 
contrarias  dbrogant 

The  statute  of  88  H.  8,  8,  provided,  that  any  person  examined  before  the 
king's  counsel,  who  confesses  treason,  shall  be  tried  in  the  county  where  the 
king  pleases,  and  it  was  held  to  be  repealed  by  that  of  2  Ph.  and  M.,  which 
directs  that  all  trials  for  treason  shall  be  according  to  the  common  law. 

The  reason  is  apparent,  says  Judge  Martin,  "  for  the  latter  statute  directed 
that  all  trials  for  treason,  which  include  those  of  persons  mentioned  in  the 
statute  of  Hen.  8,  should  be  in  the  course  pointed  out  by  the  common  law, 
and  this  was  contrary  ,to  the  provision  of  the  statute  of  H.  8. 

"  A  statute  is  also  said  to  repeal  a  former  one,  where  it  enacts  a  thing  in* 
consistent  with  it  So  the  statute' of  1  Ed.  6,  2,  which  provided  that  *  process 
shall  be  in  the  king's  name,'  was  held  to  be  repealed  by  that  of  1  and  2  Ph. 
and  M.  2,  which  provides,  that  *  all  ecclesiastical  jurisdiction  of  bishops,  &c., 
shall  be  in  the  same  estate  as  to  process,  as  it  was  in  the  time  of  H.  8.'  *  For 
the  two  provisions  were  inconsistent'  " 

In  the  same  case  of  De  Armas^  Judge  Martin  says :  "  That  old  laws  are  ab- 
rogated and  repealed  by  those  which  are  posterior,  only  when  the  latter  are 
couched  in  negative  terms,  or  are  so  clearly  repugnant  to  the  former,  as  to 
imply  a  negative.  Second,  a  particular  law  is  not  repealed  by  a  subsequent 
general  law,  unless  there  be  such  repugnancy  between  them,  that  they  cannot 
both  be  complied  with  under  any  circumstances." 

If  we  apply  these  principles  to  the  case  at  bar,  it  will  appear  that  the  Act 
of  1855,  No.  48,  under  which  the  prisoner  was  tried,  has  been  repealed : 

The  form  and  mode  of  tri^l  of  slaves  under  the  Act  of  1857,  is  materially 
different  ii'om  that  of  1855  ;  the  latter  Act  provides,  "  That  such  slaves  as  may 
be  accused  of  capital  crimes  in  the  parish  of  Orleans,  shall  be  tried  by  a  tri- 
bunal composed  of  the  Judge  of  the  First  District  Court  of  New  Orleans  and 
six  citizens,  slaveholders  in  said  parish,  chosen  and  convoked  by  said  Judge." 
The  Act  of  1857,  provides,  "That  whenever  it  shall  be  necessary  to  try  a  slave 
accused  of  a  capital  offence,  the  Justice  of  the  Peace  before  whom  the  com- 
plaint shall  have  been  made,  shall  notify  another  Justice  in  the  parish  of  the 
cli.nrgcs  that  have  been  preferred  against  such  slave,  and  shall  require  such 
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8rATi        Justice  to  attend  at  his  ofBce  the  day  after  the  receipt  of  such  notification,  or 
KiTTT.        as  soon  afterwards  as  practicable,  for  the  purpose  of  chosing  ten  persons^ 
owners  of  slaves,  to  assist  at  the  trial  of  the  accused." 

It  cannot  be  denied  that  the  Act  of  1857  is  a  general  law  for  slaves  in  every 
part  of  the  State,  because  it  contains  an  enumeration  of  the  crimes  of  slaves; 
of  their  mode  of  trial ;  of  their  appraisement  when  condemned ;  of  the  mode 
of  being  paid ;  of  the  number  of  jurors  a  slave  accused  of  a  capital  crime  has 
the  right  to  challenge  peremptorily ;  and  provides,  that  no  slave  shall  be  en- 
titled to  his  freedom,  under  the  pretence  that  he  has  been,  with  or  without  the 
consent  of  his  owner,  in  a  country  where  slavery  does  not  exist,  or  in  any  of 
the  States  where  slavery  is  prohibited ;  that  no  slave  shall  be  admitted  as  a 
witness  either  in  civil  or  criminal  matters,  for  or  against  a  free  person  of  color, 
except  In  case  such  free  individual  be  charged  with  having  raised  or  attempted 
to  raise  an  insurrection  among  the  slaves  of  the  State,  or  adhering  to  them  by 
giving  them  aid  and  comfort  in  any  manner  whatever. 

It  must  also  be  admitted,  that  the  Act  of  1857  is  inconsistent  with  that  of 
1855,  so  far  as  the  mode  of  trial  is  concerned,  and  they  are  so  repugnant  to 
one  another,  that  both  cannot  exist 

The  Act  of  *55  gives  the  slave  in  capital  trials  only,  the  Judge  and  six  ju- 
rors; the  Act  of  '57,  entitles  them,  in  capital  cases,  to  two  Justices  and  ten 
jurors,  of  which  one  justice  and  nine  jurors  shall  constitute  a  quorum. 

The  Act  of  '67  also  contains  some  privileges,  such  as  the  number  the  slave 
is  entitled  to  challenge  without  cause,  and  the  exclusion  of  certain  relations  of 
the  proprietor  of  the  accused  which  are  not  in  the  Act  of  '55. 

As  I  consider  the  Act  of  1857  is  a  general  law  for  slaves  in  the  whole  State, 
and  ad  its  provisions  are  inconsistent  with  and  repugnant  to  the  Act  of  '55,  and 
as  there  is  no  repealing  clause  in  the  Act  of  1857,  of  all  laws  or  parts  of  laws 
conflicting  with  the  provisions  of  this  Act,  and  all  laws  on  the  same  subject, 
matter,  I  believe  the  Act  of  1855  is  repealed,  and  the  judgment  ought  to  be 
reversed. 

Merrick,  C.  J.,  dissenting.  I  am  not  able  to  concur  in  the  decree  in  this 
case.  I  think  with  Mr.  Justice  Cole,  that  the  Act  approved  the  9th  of  March, 
1855,  to  provide  for  the  trial  of  slaves  accused  of  capital  offences  in  the  parish 
of  Orleans  is  repealed. 

That  Act,  by  itself,  is  wholly  inadequate  for  the  trial  of  slaves,  as  has  been 
shown  by  Mr.  Justice  Cole.  It  can  only  have  effect  when  its  provisions  are 
aided  by  the  general  law  on  the  subject  of  the  trial  of  slaves.  It  is  within  the 
express  provisions  of  the  repealing  clause  of  the  Act  approved  19th  of  March, 
1857,  and  it  is  but  reasonable  to  suppose  it  is  also  within  the  intendment  of 
that  Act ;  for  it  cannot  have  any  effect  without  the  aid  of  the  very  statute 
which  declares  its  repeal 

But  I  think  there  is  an  objection  to  this  prosecution,  of  a  character  still  more 
grave.  The  law,  in  my  opinion,  punishing  the  offence,  has  been  repealed. 
The  repeal  of  a  penal  statute  during  the  pendency  of  a  criminal  prosecution 
under  it,  has  always  been  held  to  be  fatal  to  the  prosecution,  even  though  the 
action  might  be  pending  on  appeal.  This  well  settled  rule  of  law  has  been 
recognized  by  this  court  and  enforced  under  this  statute,  as  has  been  remarked 
in  the  opinion  in  this  case  just  pronounced.  See  also  State  v.  Johiuon^  12  L. 
R.  547 ;  Bishop's  Criminal  Law,  sec.  103. 
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It  is  conceded  that  the  offence  charged  in  the  first  count  of  the  information,  Btrta 
viz.,  that  of  having  administered  poison  to  Levi  Smelzer^  is  repealed,  hecause,  Kittt. 
as  I  understand  the  argument,  the  offence  is  punished  by  the  5th  section  of 
the  Act  of  1857  in  question,  it  being  specially  applicable  to  slaves,  and  the 
general  statute  on  the  subject  of  crimes  makes  no  mention  of  an  offence  in 
precisely  the  same  terms ;  that  of  administering  poison  with  an  intent  to  com- 
mit the  crime  of  murder,  being  alone  punished  by  the  Act  relative  to  crimes 
and  offences. 

This  concession  makes  it  only  necessary  to  consider  the  offence  charged  in 
the  second  count  The  latter  count  charges  that  the  prisoner  at,  &c.,  willful- 
ly, feloniously,  and  of  her  malice  aforethought,  did  kill  and  murder  one  Leoi 
Smeher^  contrary  to  the  form  of  the  statute,  &c. 

Now,  I  find  that  the  first  section  of  the  Act  of  1857,  relative  to  slaves,  is  in 
these  words : 

"  Be  it  enacted,  &c.,  That  any  slave  who  shall  commit  the  crime  of  murder, 
shall  be  punished  with  death.'' 

If  I  concede  that  the  Act  of  1855,  relative  to  crimes  and  offences,  which 
declared  in  its  first  section  that  whoever  shall  commit  the  crime  of  murder 
shall  suffer  death,  could  be  applied  to  slaves,  I  do  hxii  admit  that  there  was  a 
law  or  a  part  of  a  law  on  the  subject-matter,  of  the  punishment  of  a  slave 
who  should  commit  murder,  in  force  on  the  19th  day  of  March,  1857.  For  if 
it  be  applied  to  the  punishment  of  slaves  in  whole  or  in  part,  it  embraces  in 
its  subject-matter  the  punishment  of  the  crime  of  murder,  when  committed  by 
slaves.  Now,  if  I  refer  to  the  repealing  clause  of  the  Act  approved  that  day, 
I  find,  in  the  most  sweeping  terms,  it  repeals  all  laws  and  parts  of  laws  con- 
flicting with  the  provisions  of  this  Act,  and  all  laws  on  the  same  subject-mat- 
ter. 

Again,  if  I  read  the  first  section  of  the  Act  relative  to  crimes  in  this  way 
every  person,  whether  white,  black  or  a  slave,  who  shall  commit  the  crime  of 
willful  murder,  on  conviction  thereof,  shall  suffer  death,  I  shall  find  that  I  have 
brought  the  same  in  conflict  with  the  first  section  of  the  Act  relative  to  slaves, 
which  has  provided  for  the  punishment  of  the  slave  who  should  commit  mur- 
der. The  first  section  of  the  Act  of  1855,  relative  to  crimes  and  offences,  is 
therefore  repealed,  so  far  as  it  affects  slaves,  both  because  it  is  on  the  same 
subject-matter  and  because  it  is  in  conflict  with  the  Act  of  1857. 

If  it  be  objected  that  the  crime  of  murder  is  of  that  atrocious  character  that 
it  cannot  be  supposed  that  the  Legislature  intended  a  general  pardon  and  am- 
nesty to  all  slaves  und^r  prosecution  for  such  offence,  I  can  only  reply,  that  it 
is  admitted  that  the  Act  in  question  operates  the  general  pardon  of  the  heinous 
offences  committed  by  the  same  class  of  persons.  Moreover,  it  is  in  confor- 
mity to  the  repealing  clause  of  the  Act  of  1855  relative  to  slaves  and  firee  per- 
sons of  color  held  unconstitutional,  and  the  Act  relative  to  dealing  with  slaves, 
also  approved  the  19th  day  of  March,  1857,  p.  183. 

The  rule  of  law  on  the  subject  of  the  effect  of  a  general  repeal  of  a  penal 
statute  is  well  known,  and  the  repealing  clause  is  explicit  It  is  sufficient,  I 
think  that  ita  lex  seripta  est. 
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PooLEY,  NicHOL  &  Co.  V.  Thomas  A.  Snow. 

The  garnlsheei,  in  answer  to  interrogatories,  denied  indebtedness  to  defendant,  but  acknovledgied 
the  possession  of  a  note  past  due  and  protested  which  the  famishees  had  receiyed  from  tho 
defendant  (payee  of  the  note)  who  was  their  debtor;  the  said  note  exceeding  the  amoont  whidi 
was  due  them  by  defendant  and  receiyed  with  an  agreement  that  when  paid,  its  proceeds  should 
be  applied,  Ist,  to  the  payment  of  defendant's  Indebtedness  to  garnishees ;  2d,  to  that  of  yarioaa 
other  creditors  of  defendant.  Judgment  was  rendered  condemning  the  garnishees  to  pay  the 
Judgment  of  plaintiff  against  defendant,  or,  in  default  thereof,  to  deposit  in  court  the  promiasoi7 
note  aboyementioned.  ffeid  :  The  Judgment  appealed  flrom  is  manifestly  erroneous.  No  money 
Judgment  could  l>e  rendered  against  the  gcmishees,  because  the  answer  denied  indebtednen  and 
the  trayerae  neither  alledged  nor  was  it  proyed  (liat  any  money  of  defendant  came  into  the  hands 
•f  the  gsmlshees.  As  to  the  alternative  Judgment  for  the  deliyery  of  the  note,  we  hold  it  to  be 
irregular,  because  it  annuls  the  pledge  of  the  note  for  the  security  of  defendant's  debt  to  the  gar- 
nishees, a  contract  which  could  only  l>e  annulled  by  a  direct  action. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynoldi^  J. 
Mott  db  Fraser,  for  plaintiffs.     Clarice  &  Bayne^  for  defendant  and  ap- 
pellant. 

Buchanan,  J.  Upon  judgment  in  favor  of  plaintiffs  against  defendant,  exe- 
cution issued,  upon  which  a  seizure  was  made  in  the  hands  of  Yoorhics,  Griggs 
k  Co.,  and  interrogatories  were  propounded  to  said  firm  as  garnishees.  Their 
answers  to  interrogatories  denied  indebtedness  to  defendant,  but  acknowledged 
the  possestion  of  a  note,  past  due  and  protested,  which  the  garnishees  had 
received  from  defendant  (payee  of  the  note)  who  was  their  debtor ;  the  said 
note  exceeding  the  amount  which  was  due  them  by  defendant,  and  received, 
with  an  agreement  that,  when  paid,  its  proceeds  should  be  applied,  first,  to  the 
payment  of  defendant's  indebtedness  to  garnishees,  and  secondly,  to  that  of 
various  other  creditors  of  defendant  The  answers  of  garnishees  to  interroga- 
tories were  traversed,  on  the  ground  that  they  disclosed  an  illegal  and  fraudu- 
lent preference,  and  that  the  note  held  by  plaintiff  ought  to  be  delivered  up  in 
satisfaction  of  the  execution.  Upon  this  issue,  the  District  Court  rendered  a 
judgment  condemning  the  garnishees  to  pay  the  judgment  of  plaintiffs  against 
the  defendant,  and  in  default  thereof,  to  deposit  in  court  the  promissory  note 
mentioned  in  the  answers  to  interrogatories. 

The  garnishees  have  appealed.  The  judgment  appealed  from  is  manifestly 
erroneous.  No  mone}' judgment  could  be  rendered  against  the  garnishees  for 
the  amount  of  the  judgment  of  plaintiffs  against  defendant,  or  for  any  other 
sum,  because  the  answers  denied  indebtedness ;  and  the  traverse  neither 
alledged  nor  was  it  proved,  that  any  money  of  defendant  had  come  into  the 
hands  of  garnishees.  As  to  the  alternative  judgment  for  the  delivery  of  the 
note,  we  hold  it  to  be  irregular,  because  it  annuls  the  pledge  of  the  note  for  the 
security  of  defendant's  debt  to  garnishees,  a  contract  which  could  only  be  an- 
nulled by  a  direct  action. 

Judgment  reversed,  and  judgment  for  garnishees  and  appellants  with  costs 
in  both  courts. 

VooRiiiES,  J.  recused  himself  for  relationship  to  one  of  the  parties, 

Meuuick,  C.  J.  The  execution  is  the  basis  of  the  proceeding  in  garnish- 
ment, without  which  the  latter  cannot  be  sustained.  8  Rob.,  244 ;  3  An.,  380 ; 
3  An.,  400.     After  the  death  of  Thos.  A.  iSnow,  0th  of  September,  the  exerii- 
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tion  ought  to  have  been  returned  and  the  proceeding  should  have  been  cumu-  Poolw 
lated  with  the  mortuary  proceedings  or  conducted  contradictorily  with  the  Sirow. 
administrator. 

It  was  not  then  the  proper  proceeding  to  attack  the  pledge  of  Griggs,  Voar* 
hies  A  Co,  nor  to  enforce  a  preference  against  Snow's  estate.  I  therefore  con- 
cur in  the  judgment  jn  this  case. 


Hezekiah  Hawley  v.  a.  G.  Slog. 


A  promlMory  note  payable  generally  mast  bear  the  rate  of  interest  of  the  place  where  it  Ib  made. 
If  the  place  of  performance  is  different  from  that  of  the  contract  the  interest  will  be  according  to 
the  latter. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynoldSy  J. 
Elmore  <S>  King,  for  plaintiff.     Mott  <S>  Frazer,  for  defendant  and  appel- 
lant 

Mebrick,  C.  J.  Plaintiff  alleges  in  his  petition  that  defendant  is  a  resident 
of  Indiana.  He  commenced  the  present  suit  against  him  by  attachment  as  such 
absentee.  It  is  admitted  tLat  the  plaintiff  resides  in  Tennessee  and  that  the 
rate  of  interest  in  that  State  is  six  per  cent 

The  obligation  sued  on  is  in  these  words : 

$5,325  10.  On  the  first  day  of  December  next,  I  promise  to  pay  to  the 
order  of  Hezekiah  Hawley  five  thousand  three  hundred  and  twenty-five  dollars 
for  value  received.    Witness  my  hand  and  seal  this  18th  November  1854. 

(Signed)  A.  G.  SLOO.    [Seal.] 

We  do  not  consider  the  words  "  Hezekiah  Hawley,  Memphis,  Tenn."  as  form- 
ing any  part  of  the  instrument^  it  being  probably  a  mere  label  upon  the  note 
put  there  by  the  holder  for  his  convenience  and  security. 

The  judgment  of  the  lower  court  decrees  in  favor  of  the  plaintiff  six  per  cent 
interest  upon  the  amount  of  the  note,  according  to  the  law  of  Tennessee.  The 
defendant  has  appealed  and  contends  that  plaintiff  cannot  recover  more  than 
five  per  cent  interest 

Plaintiff's  counsel  maintains  that  the  decision  of  the  lower  court  is  correct 
on  these  grounds,  viz :  that  it  must  be  presumed  from  the  domicil  of  both 
plaintiff  and  defendant,  that  the  note  was  executed  in  a  common  law  State ; 
'  that  this  court  will  take  judicial  notice  of  the  common  law,  by  which  "  It  is  a 
general  rule  that  where  there  is  a  precedent  debt  or  duty,  the  creditor  need 
not  allege  o#  prove  any  demand  of  payment  before  the  action  brought,  it  being 
the  duty  of  the  debtor  to  find  out  his  creditor  and  tender  him  the  money," 
(Chitty  on  Bills,  p.  249,  7th  edition)  and  that  the  note  sued  on  was  therefore 
payable  in  the  State  of  Tennessee,  the  domicil  of  the  creditor,  and  drew  the  rate 
of  interest  allowed  in  that  State. 

For  the  purpose  of  the  decision  of  this  case,  we  will  allow  the  somewhat 
forced  presumption  that  the  note  was  made  in  a  common  law  State. 

The  passage  quoted  above  from  Chitty  on  bills,  we  think,  has  reference  par- 
ticularly to  the  defence  of  the  maker  of  a  note  and  acceptor  of  a  bill  on  an 
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'Hawut  action  to  be  brought  on  the  bill  of  exchange  or  promissory  note.  We  do  not 
Sloo.  suppose  the  learned  author  intended  to  assert  that  it  was  the  duty  of  an 
Englishman,  without  any  special  promise  so  to  do,  to  follow  his  creditor  out  of 
the  realm,  say  to  New  York  or  California,  and  there  make  payment  according 
to  the  rate  of  interest  allowed  by  those  States.  The  contrary  seems  to  b« 
clearly  established  by  the  common  law  writers  as  well  as  by  the  decisions  of 
this  court  The  subject  is  considered  by  Story  on  promissory  notes,  sec.  49. 
He  says :  **  In  the  next  place,  as  to  the  place  where  a  promissory  note  is  made 
or  is  payable.  By  our  law,  it  is  not  essential  that  any  place  of  making  or  of 
payment  should  be  specified  on  the  face  of  the  note,  unless  specially  provided 
for  by  statute.  It  is  usual  indeed,  in  the  date,  to  include  the  place  where  the 
note  is  made ;  and  this  in  many  cases  may  be  very  important,  in  order  to  ascer- 
tain the  proper  rules  by  which  it  is  to  be  interpreted ;  for  the  interpretation 
will  be,  or  may  be  essentially  governed  by  the  law  of  the  State  where  it  is 
made.  But,  in  the  absence  of  any  place  stated  on  the  face  of  the  note,  resort 
may  be  had  to  parol  evidence  to  establish  the  validity  of  the  note  as  well  as  to 
impeach  it  But  very  different  considerations  will  apply  to  the  place  of  pay- 
ment ;  for,  if  the  note  is  intended  to  bo  paid  at  any  particular  place,  that  plaes 
must  he  stated  in  the  instrument^  and  parol  evidence  is  not  admissible  to  show 
that  although  no  place  of  payment  is  therein  stated^  yet  the  parties  agreed 
that  it  should  he  payahle  at  a  particular  place.  It  is  not  sufficient  to  make 
the  note  payable  at  a  particular  place,  that  there  should  be  a  memorandum  of 
the  place  where  it  is  payable,  at  the  foot  or  in  the  margin  thereof,  but  it  should 
be  in  the  body  of  the  note  itself  and  constitute  a  part  thereo£"  See  also  Chitty 
on  Bills,   151,  154,  165.  11th  American  from  9th  London  edition. 

Chief  Justice  Parker,  cited  by  Mr.  Justice  Story,  says :  *'  When  a  merchant 
of  France,  Holland  or  England  enters  into  a  contract  in  his  own  country,  he 
must  be  supposed  conversant  with  the  laws  of  the  place  where  he  is,  and  to 
expect  that  his  contract  is  to  be  Judged  of  and  carried  into  effect  according  to 
those  laws ;  and  the  merchant  with  whom  he  deals,  if  a  foreigner,  must  be  sui<- 
posed  to  submit  himself  to  the  same  laws,  unless  he  has  taken  care  to  stipulate 
for  a  performance  in  some  other  country,  or  has  in  some  way  excepted  his  par- 
ticular contract  from  the  laws  of  the  country  where  he  is.*'  Story,  Conflict  of 
Laws,  §  278. 

So  bills  drawn  in  Ireland  to  be  filled  up  in  England,  as  to  dates,  sums,  times 
of  payment  and  drawees,  relate  back  to  the  date  of  the  original  signature  of 
the  drawer,  and  are  to  be  deemed  Irish  bills.  Smith  v.  Mingay^  1  M.  &  Sel- 
wyn,  87. 

Kent  says  in  his  Commentaries  that  **  parties  are  presumed  to  contract  in 
reference  to  the  laws  of  the  country  in  which  the  contract  is  made;  and  it  is 
a  maxim  that  locus  regit  actum  unless  the  intention  of  the  parties  to  the  con- 
trary be  clearly  shown."    2  Kent,  p.  258,  2d  edition. 

Chitty  says  that  ^*  effect  is  also  to  be  given  to  the  intention  of  the  parties 
according  to  the  law  of  the  country  where  the  contract  is  made  and  in  which 
it  is  to  be  performed,  and  not  according  to  the  law  of  the  country  into  which 
either  or  all  of  them  may  remove.  ♦***.  The  construction  and  interpretation  of 
the  contract  must  be  governed  by  the  laws  of  the  country  where  made — I^ 
loci  contractus;  the  mode  of  suing  and  the  time  within  which  the  action  must 
be  brought  must  be  governed  by  the  law  of  the  country  where  the  action  is 
brought:  in  ordinandis  judieiis,  loci  consuetudo  ubi  agitur.^^    Same  edition. 
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p.  168.     In  note  1  to  p.  169,  it  is  said  "  that  as  the  law  of  the  place  where  the       hawlbt 
contract  is  made  regulates  the  rights  and  duties  of  the  parties,  if  a  bill  be         Bwo. 
drawn  and  endorsed  in  a  place  by  a  person  resident  there,  he  is  answerable 
upon  such  endorsement  only  so  far  as  the  laws  of  that  country  bind  him  upon 
a  bill  so  drawn  and  endorsed.     See  also  Forcers  v.  Lynch,  8  Mass.,  77 ;  fficka 
v.  Brown,  12  John,  142. 

Story,  Conflict  of  Laws,  also  says  in  another  place  that  "  a  contract  to  pay 
generally  is  goverued  by  the  law  of  the  place  where  it  is  made ;  for  the  debt  is 
payable  there  as  well  as  in  any  other  place."  Sec.  817.  The  same  doctrine  is 
held  in  the  recent  case  of  Peck  v.  Uibhard,  26  Vermont,  (Deane,)  698. 

It  follows  that  a  note  payable  generally  must  bear  the  rate  of  interest  of  the 
place  where  made,  for  the  general  rule  is  that  "by  the  common  law  the  lex 
loci  contractus  will  in  all  cases  give  the  rule  of  interest  following  out  the  doc- 
trines of  the  civil  law  Quum  judicio  lonae  Jidei  dUceptatur,  arbitrio  judicis 
tuurarum  modus,  ex  more  regionis  ubi  contractum  constituitur ;  ita  tamen 
ut  legi  non  offendat  And  if  the  place  of  performance  is  diflFerent  from  that 
of  the  contract,  the  interest  will  be  according  to  that  of  the  foiTmer."  Story, 
Con.,  §  296,  343,  345.  See  the  case  of  Brey  v.  WinUr,  4  N.  S.,  277 ;  also  8 
Savigny,  p.  282,  sec.  374,  Berlin  edition,  and  3  An.,  402,  and  C.  C.  Art.  10. 

It  is  not  shown  or  pretended  by  the  argument  that  the  note  sued  on  was 
executed  in  Tennessee.  If  it  be  conceded  that  it  was  executed  in  Indiana,  still, 
as  it  does  not  appear  what  rate  of  interest  is  there  allowed,  we  must  presume 
that  it  is  the  same  as  allowed  in  Louisiana,  viz,  five  per  cent 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  ad 
judged  and  decreed,  that  said  Hczekiah  Hawley  do  recover  and  have  judgment 
against  said  Albert  G.  Sloo  for  the  sum  of  five  thousand  three  hundred  and 
twenty-five  dollars,  with  five  per  cent,  interest  thereon  from  the  first  day  of 
December,  1854,  until  paid,  with  a  privilege  on  the  property  attached,  the 
plaintiff  paying  the  costs  of  appeal  and  the  defendant  those  of  the  lower  court 


Stadekeb  17.  His  Creditors. — Labatt,  Syndic. 

Where  a  rale  to  inflict  on  a  syndic  the  penal^  for  not  keeping  a  bank  book,  Ac,  Ac,  has  been 
passed  upon  by  the  court  in  homologating  the  syndic's  account,  a  second  rule,  on  the  same 
groands,  cannot  be  taken,  unless  the  right  was  reserved  In  the  dismissal  of  the  first  rule. 

Nor  can  the  debtor  take  the  rale  on  the  pretence  that  he  is  the  transferree  of  claims  of  creditor 
unless  he  has  been  legally  subrogated  to  those  claims. 

APPEAL  fi-om  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
McCay  &  Edwards,  for  plaintiff  and  appellant     M.  M,   Cohen,  for  de- 
fendant 

Cole,  J.  On  the  27th  of  November,  1856,  a  rule  taken  on  the  5th  of  said 
month  by  J,  Stadeher,  the  insolvent,  on  D.  C.  Labatt,  syndic,  to  produce  his 
bank-book  properly  balanced,  was  dismissed,  reserving  to  the  plaintiff  in  rule 
all  his  rights  in  the  premises. 

On  the  6th  of  November,  1856,  the  final  tableau  of  the  syndic  was  homolo- 
gated so  for  as  not  opposed. 
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Stadbkee  On  the  28th  of  November,  1856,  the  said  insolvent  took  a  rule  on  the  Syn. 

CRKDiroBs  die  to  hold  him  responsible  under  the  2d  and  3d  sections  of  the  Act  of  1855, 
entitled  "  An  Act  to  regulate  and  define  the  duties  and  powers  of  administra- 
tors, executors,  curators  and  Syndics,"  (session  Acts  of  1855,  p.  78)  for  not 
having  deposited  the  money  received  by  him  in  his  official  capacity  in  one  of 
the  chartered  banks  of  the  State,  and  for  not  having  kept  a  bank  book  in  his 
capacity  of  syndic. 

The  insolvent  also  alledgcd  that  he  had  obtained  an  acquittance  and  relea^;e 
by  payment  to  his  creditors  of  all  their  claims  except  a  trifling  amount  of  his 
original  liability. 

This  rule  was  dismissed  with  costs  on  the  11th  March,  1857,  and  the  insol- 
vent has  appealed. 

A  final  tableau  having  been  homologated  so  far  as  not  opposed,  this  second 
rule  was  taken  too  late,  unless  the  reservation  in  the  dL^^missal  of  the  first  rule 
of  all  the  rights  of  the  insolvent  in  the  premises  signified  he  should  have  the 
privilege  of  taking  a  second  rule.  {Succession  of  Anderson^  12  An.,  p.  95). 

There  is  however  a  fatal  objection  to  the  success  of  appellant 

Certain  dividends  were  transferred  by  some  of  his  creditors  to  him,  and  paid 
to  him  by  the  syndic,  but  the  appellant  was  never  subrogated  to  their  rights, 
if  any  they  had,  for  damages  and  interest  due  as  a  penalty  for  violating  said 
Act  of  1855. 

Appellant  has  therefore  no  cause  of  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 


City  of    New    Orleans    v.   The  Heirs   of    Guillotte. — On    a   Re- 
hearing. 

The  city  of  New  Orleans  having  Toluntarily  accepted  a  partnership  with  indiyiduals  In  the  proGta 
to  be  derived  from  a  marlcet-house,  cannot  claim  to  be  on  a  different  footing  as  regards  its 
social  rights,  at  least  in  what  regards  the  financial  administration  of  the  partnership  property, 
from  another  partner.  .  The  peculiar  quality  of  this  corporation,  clothed  by  the  Constitntlon  with 
many  of  the  most  Important  functions  of  government,  does  not  take  from  the  other  party  to  the 
partnership  the  right  to  be  consulted  in  matters  which  concerned  the  social  interest. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augmtin^  J. 
J.  J.  Muhel,  for  plaintiff  and  appellant.     F.  Buisson  and  R,  ^V.  Ogd/^tL, 
for  defendants. 

Buchanan,  J.  In  this  case,  it  has  been  decreed  by  this  court,  in  conformity 
to  the  demand  of  the  plaintiff's  petition,  that  a  partition  should  be  made  of  the 
Magazine  street  market,  held  in  partnership  by  plaintiff  and  defendants ;  and, 
as  the  impossibility  of  making  the  partition  in  kind  was  proved,  it  was  ordered 
that  the  partition  should  be  made  by  licitation.     See  Opinion  Book  27,  p.  13. 

As  the  year  for  which  the  market  was  farmed  was  approaching  its  termina- 
tion, when  this  judgment  was  rendered,  the  city  council,  by  resolution, 
ordered  that  this  particular  market  should  not  be  farmed  for  the  coming  year, 
to  the  highest  bidder,  as  the  other  markets,  but  that  the  commissary  of  the 
market  should  collect  the  market  dues  to  the  day  of  sale,  rendering  an  account 
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and  paying  over  to  the  City  Treasurer,  day  by  day,  the  dues  thus  received.  ^"^  Orlkaks 
The  defendants  remonstrated  against  this  change  in  the  mode  of  administering  Guillottb 
the  revenues  of  the  market,  as  injurious  to  their  interest;  and  notified  the 
council  that  a  person  named  by  them,  and  who  would  give  unquestionable  se- 
curity, was  prepared  to  give  at  the  rate  of  fifteen  thousand  dollars  a  year,  or 
twelve  hundred  and  fifty  dollars  a  month,  for  the  privilege  of  collecting  the 
revenues  of  the  market  in  question,  until  the  sale  of  the  market  be  effected 
under  the  judgment  of  partition.  This  proposition  was  rejected  by  the  coun- 
cil, and  a  rule  was  taken  in  the  suit  by  defendants,  to  compel  the  plaintiff  to 
submit  to  this  provisional  arrangement,  as  being  for  the  interest  of  both  par- 
ties concerned.  The  rule  was,  upon  hearing  of  the  argument  and  evidence, 
made  absolute,  and  plaintiff  has  appealed. 

The  price  offered  for  the  farm  of  the  revenues  of  the  market,  is  proved  to  be 
eleven  per  cent,  greater  than  that  which  was  received  last  year,  and  no  evi- 
dence has  been  offered  by  plaintiff  impugning  either  the  sufficiency  of  the 
rent,  or  of  the  security  offered  for  its  payment  The  solvency  of  the  sureties 
offered  has  been  proved,  on  the  part  of  defendants,  by  the  evidence  of  those 
sureties  themselves.  This  is  not  contradicted,  the  plaintiffs  resting  altogether 
upon  their  claim  of  an  exclusive  right  of  the  city  government  to  regulate  the 
administration  of  the  revenues  of  the  public  markets  of  the  city. 

A  more  mature  consideration  of  this  interesting  question,  upon  a  re-hearing 
granted,  has  satisfied  us  that  circumstances  of  this  case  make  it  an  exception 
to  the  rule  governing  the  administration  of  the  markets  of  New  Orleans  in 
general 

The  city  has  voluntarily  accepted  a  partnership  with  individuals,  in  the  pro- 
fits to  be  derived  irom  a  market-house.  Having  done  so,  it  cannot  claim  to  bo 
on  a  different  footing,  as  regards  its  social  rights,  at  least  in  what  regards  the 
financial  administration  of  the  partnership  property,  from  another  .partner. 
In  vain  does  the  city  appeal  to  its  peculiar  quality  of  a  corporation  clothed  by 
the  Constitution  and  laws  of  the  State,  with  many  of  the  most  important  func- 
tions of  government.  Its  partners,  the  defendants,  had  a  right  to  be  consulted 
in  a  matter  which  concerned  the  social  interest  If,  indeed,  the  defendants  had 
a,sked  to  disturb  and  innovate  upon  the  practice  established  by  law  and  usage 
in  the  administration  of  the  market,  the  case  would  have  been  very  different 
But  it  is,  on  the  contrary,  the  city  which,  to  the  injury  of  the  de  endants,  as 
the  evidence  seems  to  demonstrate,  commits  an  invotion  of  that  kmd. 

The  judgment  heretofore  rendered  by  us  on  this  appeal,  is,  therefore,  set 
aside  and  annulled ;  and  it  is  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  affirmed  with  costs. 

Mr.  Justice  Cole  took  no  part  in  this  decision. 

Merrick,  C.  J.,  dissenting.  I  see  no  reason  to  depart  firom  the  doctrines 
.ind  conclusions  contained  in  the  opinion  of  this  court  first  pronounced  in  this 
case.  The  joint  ownership  of  the  soil  by  the  Heirs  of  Guilhtte  with  the  city, 
gives  the  former  no  right  to  interfere  with  the  police  of  the  market  nor  the 
regulations  which  the  city  authorities  may  deem  it  necessary  fi'om  time  to  time 
to  ordain,  for  the  sale  of  provisions  within  the  market  The  power  to  estab- 
lish markets  and  regulate  the  administration  of  the  same,  has  been  conferred 
by  the  people  and  the  Legislature  upon  the  common  council.  It  is  a  portion  of 
the  sovereign  power  delegated  to  them.  First  Municipality  v.  Cutting^  4 
An.  386. 
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N»w  Orlbirs  If  a  private  person  allows  the  city  to  hold  a  market  over  his  soil,  he  must 
QciLiiiT*.  submit  to  such  regulations  as  the  city  authorities  see  fit  to  enact  He  may 
withdraw  his  property  from  the  city,  or  claim  an  indemnity  for  the  same,  but 
so  long  as  he  suffers  his  property  to  be  used  as  a  market,  he  submits  it  to 
the  authorities  having  the  power  to  regulate,  and,  as  a  consequence,  admini^ 
ter  the  market  So  also  as  to  the  joint  owner  with  the  city.  He  may  com- 
pel a  partition  if  he  chooses,  but  he  cannot  interfere  with  the  regulations  which 
the  city  may  adopt  for  its  control,  management  and  police ;  nor  can  he  pre- 
vent the  city  from  discontinuing  the  market  altogether,  when  it  shall  deem 
that  the  public  interest  requires  such  discontinuance.  Having  conceded  this 
much  as  incontcstiblc,  I  find  myself  unable  to  bring  about  a  conclusion  differ- 
ing from  that  arrived  at  on  the  former  occasion. 

It  appears  to  me  to  follow,  that  the  common  council  alone  have  the  power 
to  judge  of  the  expediency  of  farming  the  market  or  of  placing  the  collection 
of  the  dues  under  the  direction  of  an  officer,  such  as  the  commissary  of  the 
market.  They  have  also  the  power  to  decide  upon  the  fitness  of  the  person 
who  is  to  exercise  the  functions  of  such  office.  Should  it  appear  to  them  that 
the  public  interest  would  be  better  protected  ;  that  there  would  be  better  or- 
der, lers  extortion,  and  a  more  certain  and  efficient  collection  of  the  dues,  by 
placing  a  market  in  a  populous  portion  of  the  city  under  the  control  of  an  of- 
ficer of  the  police  fas  they  attempted  to  do  in  this  instance),  in  my  opinion 
they  had  not  only  the  right,  but  it  was  their  duty  to  note  such  regulation  in 
the  interests  of  public  order. 

Although  a  market  may  not  be  a  loctis  pubUcus  in  the  sense  that  the  owner- 
ship of  the  soil  is  necessarily  vested  in  the  public,  still  it  is  a  public  place  in 
this  sense.  It  is  a  place  to  which  all  persons  have  a  right  to  resort  daily,  to 
supply  themselves  with  such  provisions  and  necessaries  a3  are  there  vended. 
And  as  order  and  cleanliness  are  essential  to  the  public  welfare  and  health,  the 
market,  which  is  thronged  at  certain  hours  with  all  classes  of  persons  and 
filled  with  all  manner  of  perishable  comestibles,  must,  of  necessity,  be  under 
the  control  of  a  vigorous  and  efiicient  police  to  prevent  it  from  becoming  an 
intolerable  nuisance.  It  is,  therefore,  a  public  place,  because  it  is  submitted 
to  the  exclusive  control  and  government  of  the  city  authorities.  In  the  case 
of  Cutting^  just  cited,  this  court  said :  "The  right  to  establish  markets  is  a 
branch  of  the  sovereign  power  and  the  right  of  regulating  them,  is  necessarily 
a  power  of  municipal  police.  See  Blacks  tone  Com.  1  vol.,  274;  Domat  Droit 
Public,  lib.  1 ,  sec.  3.  This  is  vested  by  positive  law  in  the  Mayor  and  council 
of  each  municipality,  upon  whom  rests  the  responsibility  of  the  peace,  com- 
fort and  order  of  the  assemblages  collected  at  fixed  hours  at  these  great  tho- 
roughfares." 

I  will  add  that  markets  arc  not  established  as  sources  of  public  or  private 
profit,  but  for  the  public  good. 

There  is  but  one  way  of  judging  of  the  exercise  of  the  legislative  power 
which  may  be  conferred  upon  municipal  corporations.  It  is  to  inquire  whether 
they  violate  any  principles  of  the  Constitutions  of  the  State  and  the  United 
States,  and  any  legislative  enactments.  If  they  do  not,  the  ordinances  of  such 
bodies  on  the  subjects  delegated  to  them,  have  the  force  of  supreme  law,  and 
the  courts  have  no  option  but  to  compel  obedience  to  the  same.  To  control 
them  would  be  to  legislate  for  them.     7  M.  R.  4,  Claib&me  v.  Police  Jury. 

Looking  at  the  ordinance  of  the  common  council  in  this  light,  T  find  the  de. 
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fendants  anxious  that  the  joint  property  shall  still  be  administered  as  a  mar-    Nmr  Orliams 
kct,  and  that  the  common  council  have  legislated  upon  a  subject-matter  sub-      Guuxottb. 
mitted  to  their  control.     Does  it  violate  any  provision  of  the  Constitution  or 
any  statute  law  t    I  cannot  find  that  it  does. 

But  it  is  said  that  the  defendants  have  tendered  to  the  court  a  person  who 
will  lease  the  market  and  will  give  the  city  eleven  per  cent  more  than  was 
given  the  year  previous. 

Supposing  the  individual  a  suitable  person  to  take  charge  of  the  market,  and 
that  he  will  be  prompt  and  efficient,  and  practice  no  injustice  or  extortion,  still 
it  does  not  appear  to  me  that  the  resolutions  in  question  work  any  injustice 
to  the  defendants. 

The  markets  are  regulated  and  the  dues  and  revenues  are  collected  under 
ordinances  and  regulations  of  the  city.  As  the  farmer  and  lessee  cannot  ex- 
act more  than  allowed  by  the  regulations,  so  it  is  not  to  be  supposed  that  the 
officer  charged  with  making  the  collections  will  receive  less.  If  the  joint  pro- 
prietor, theiefore,  receives  his  proportion  of  the  exact  income  of  the  market, 
there  is  no  room  for  complaint  Certain  it  is,  he  does  not  expect  the  city  to 
join  in  an  unjust  speculation  to  be  made  out  of  the  lessee  whom  he  tenders  to 
take  the  control  and  the  revenues  of  the  market 

Neither  have  I  heard  it  objected  that  the  commissary  of  this  market,  to 
whom  the  collection  of  the  dues  are  intrusted  by  the  ordinance,  is  wanting  in 
integrity,  or  that  he  is  not  energetic  and  efficient. 

Suppose  the  courts  to  take  from  the  city  the  control  of  the  markets,  where 
can  they  find  powers  for  their  government  and  police  ?  Their  powers  are  judi- 
cial and  not  legislative. 

I  cannot,  therefore,  see  any  sufficient  justification  for  a  judicial  interference 
with  the  common  council  of  New  Orleans  in  a  matter  by  law  left  to  their  con- 
trol as  a  legislative  body  to  whom  a  portion  of  the  sovereign  power  has  been 
delegated,  and  whose  official  acts  as  such  on  all  things  within  their  jurisdic- 
tion, have  the  force  cf  law. 


OVERRULKD    OPINIOKS. 

CoLK,  J.  The  parties  are  Joint  owners  of  the  Magazine  street  market,  and  are  entitled  to  receive 
their  respective  share  of  Its  revenucH  in  the  proportion  fixed  by  a  flnal  Judgment,  signed  20th  De- 
•cember,  1S58.  On  the  17th  of  November,  1S56,  this  court  having  decided  that  this  market  should  be 
noId  for  the  purpove  of  effecting  a  partition  among  the  co-proprietors,  the  citj  of  New  Orleans  did  not 
-sell  the  lease  thereof  for  the  year  1857,  but  passed  a  resolution  authorizing  the  commissary  of  the 
market  to  collect  its  revenues  under  existing  ordinances,  and  to  pay  the  same  into  the  treasury  of 
the  city,  where  an  account  thereof  is  kept. 

The  defendants  were  not  satisfied  with  this  proceeding  of  the  council,  and  on  the  25d  of  December, 
1S56,  took  a  rule  on  the  city  to  show  cause,  why  they  should  not  be  ordered  to  accept  a  certain  pro- 
posal, made  by  L.  Arminginid^  who  had  offered  to  the  city  council  to  coHect  the  revenues  of  the 
said  marketOiouse,  and  to  account  for  the  same,  at  the  rate  of  $16,000  per  year,  until  the  sale  of  the 
property  for  the  purpose  of  partition  should  be  made. 

The  District  Court  made  the  rule  absolute  ordering  him  to  collect  the  rerenues,  and  to  pay  monthly 
Into  the  hands  of  the  City  Treasurer  a  sum  of  $1,250. 

He  was  also  ordered  to  furnish  a  bond  in  the  sum  of  $20,000. 

From  this  Judgment  the  city  has  appealed. 

The  question  in  this  case  is,  whethef.the  city  of  New  Orleans  has  the  exclusive  control  of  collect- 
ing the  revenues  of  the  Magazine  street  market? 

This  must  be  answered  in  the  nilirmative. 

The  authorities  of  the  city  of  New  Orleans  alone  have,  by  law,  the  right  to  ordain  In  what  places 
markets  shall  be  held;  they  have  then  the  right  of  regulating  this  market;  of  authorising  therein 
the  sale  of  some  articles  and  of  prohibiting  thnt  of  other  commodities.  They  can  also  make  it  a 
ttoarce  of  revenue  to  the  city  by  requiring  the  vendors  therein  to  pay  certain  prices  for  the  privilege 
of  selling,  and  they  have  the  right  to  collect  the  ^ame  by  any  one  they  think  proper,  or  to  farm  out, 
for  a  fixed  price,  the  right  of  collecting  and  keeping  the  revenues  of  the  said  market. 

The'^e  prerogatives  constitute  a  part  of  the  police  power  of  the  city. 

Appellees  seem  to  think  they  have  a  right  to  a  joint  control  of  the  collection  of  the  revenues,  be- 
cause they  and  the  city  are  Joint  owners  of  the  mnrKet-houae ;  their  error  consists  in  mingling  the 
right  of  property  in  the  market-house,  with  iJie  right  to  the  market  therein  held.    The  market-house 
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Nbw  Oblkavb  &°(1  ^«  market  therein  held  are  distinct;  the  former  may  be  Joint  property,  but  the  latter  iii  created 
«,.  by  the  city,  tlie  vendors  therein  derive  their  right  from  the  city,  and  it  alone  can  ordain  hotr  much 

GuiLLom.  they  shall  pay  for  the  privilege  of  selling  and  collect  the  revenues  for  the  same.  Although,  then,  the 
parties  are  joint  owners  of  the  property,  and  entitled  to  a  partition  of  revenues  in  due  time,  accord- 
ing to  their  respective  shares,  yet  they  are  not  Joint  owners  of  the  right  to  give  authority  to  sell  in 
the  market-house,  to  regulate  the  price,  or  to  collect  the  revenues.  It  is  not  a  valid  reason  to 
take  from  the  city  its  police  power,  because  it  may  in  error  have  built  a  niarket«house  on  private 
property. 

If  authority  to  constitute  a  market  exists  alone  in  the  city,  then  the  prerogative  uf  fixing  prices 
for  the  privilege  of  selling  therein,  and  of  collecting  the  revenues  thereof,  is  vested  solely  in  its 
authorities.  Vide  Firt^  MunicipiUUy  v.  Cutting^  4  An,  886  ;  Act  amending  Act  to  incorporate  the 
city  of  New  Orleans,  approved  March  14th,  1816;  Buliard  and  Curry,  p.  101,  1st  sec. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower  coart  be  avoided 
and  reversed ;  and  proceeiiing  to  render  such  Judgment  as  ought  to  have  been  rendered  by  the 
lower  court,  it  is  ordered,  adjudged  and  decreed,  that  the  rule  taken  in  this  case  by  defendants,  be 
discharged  with  costs  in  both  courts. 

VooRuiKS,  J.,  dissenting.  In  our  former  decision  between  the  parties,  in  remanding  the  case  for 
a  partition  by  licitation,  we  observed :  "  It  appears  to  us  erroneous  to  style  the  Magasiue  street 
market  a  locus  publieus.  Market-houses  arc  not  included  in  the  enumeration  of  ptiblic  things,  con- 
tained in  Articles  444,445  and  446  of  the  Civil  Code.  A  ni:irket-hou3«  may  well  be  the  sutgect  of 
privai*  ownemhip.  In  many  cities,  butcher's  meat,  fish  and  vegetables  are  sold  in  shops,  like  any 
other  commodity.  Even  in  New  Orleans  there  are  to  be  found  market-houses  which  belong  to  in- 
dividuals, Ac.  ♦  «  •  «  But  from  this  general  power  of  esublishing  markeu  and 
regulating  butchers,  it  does  not  seem  to  follow,  that  the  city  corporation  must  needs  be  the  owner  of 
all  the  market-houses  within  its  limits,  any  more  than  of  all  the  bakeries  and  taverns,  whose  occu- 
pants are  subjected  to  the  same  municipal  supervision,  Ac."    A.  K. 

It  cannot  be  denied,  that  the  police  of  the  city  extends  over  all  the  market-houses  within  its  limits, 
whether  held  by  lessees  under  it,  or  owned  by  individuals.  Neither  can  it  be  denied  that  the  city 
has  the  exclusive  rlj?lit  to  fix  the  rent  of  its  own  market-houses,  and  regulate  the  mode  of  collecting 
the  same  Hut  has  It  the  exclusive  right  either  to  lease  or  to  direct  the  mode  of  collecting  the  rent 
of  market-!:ouses  belonging  to  individuals?  Clearly  not.  Then,  in  her  joint  ownership  of  such  pro- 
perty, as  in  the  case  at  bar.  it  is  difficult  to  perceive  any  good  reason  why  the  city  should  be  vested 
with  any  more  right  than  the  other  party  in  fixing  and  collecting  the  rents  thereof. 

The  plaintiff  is  appellant  firom  a  judgment  making  the  following  rule  absolute,  and  claims  the  ex- 
clusive right  to  collect  the  rents  of  the  property  in  question,  pending  the  litigation,  vis: 

"  On  motion,  Ac— It  is  ordered  by  the  court,  that  plaintiff  do  show  cause  why  they  should  xnol 
accept  the  proposal  of  LouU  Anninrjatid  to  collect  the  revenue  of  the  lower  Magazine  street  market 
from  and  after  the  1st  January,  1657,  and  to  account  to  the  owners  of  said  market  at  the  rate  of 
$1,388  83  per  month,  until  the  sale  of  said  market  be  effected,  pursuant  to  the  Judgment  of  the  Supreme 
Court." 

The  court  a  quo  considering  it  necessary,  in  order  to  secure  the  interest  of  both  parties  in  the  col- 
lection of  the  revenues  until  the  partition  by  licitation  under  the  decree  of  this  court,  ordered  that 
the  plaintiff  **  proceed  at  once  to  farm  out  the  colUction  of  said  recenuf  In  the  usual  manner,  and 
after  due  advertisements,  by  sale  at  public  auction,  the  farmer  or  lessee  to  take  the  same  only  up  to 
the  said  licitation,  am!  that  in  the  meantime  and  until  the  plaintiff  ihall  havs  so  ftxrmed  said 
r&Denues,  Louis  Armingaud  be  appointed  and  authorized  to  collect  said  rerenues  firom  and  after 
the  Ist  of  January,  1S57,  and  to  account  for  the  same  ut  the  rate  of  $15,000  per  annum,  and  to  pay 
over  to  the  City  Treasurer  on  the  last  day  of  every  month,  the  sum  of  $1,25'J,  on  his  entering  into 
bond  in  the  sum  of  $20,000  in  favor  of  plaintiff  and  defendants,  according  to  their  respective  rights, 
for  the  faithful  performance  of  his  duties,"  Ac. 

By  a  judgment  of  the  Sixth  District  Court  of  New  Orleans  between  the  parties,  their  respective 
proportions  in  the  property  in  question  has  been  finally  fixed. 

The  only  ground  urged  in  answer  to  the  rule  Is,  "  that  the  collection  of  the  revenues  of  the  nftirkets 
of  this  cliy  is  entrusted  to  the  Common  Council  of  the  city  of  New  Orleans,  and  they  cannot  be  di- 
vested of  said  trust.  That  the  maintaining  of  the  rule  would  cause  plaintiff  damages  in  the  sum  of 
$600." 

It  is  evident  that  the  proposition  assumed,  can  only  apply  to  market-houses  of  which  the  city  Is  the 
exclusive  or  sole  owner,  and  not  to  such  as  belong  to  individuals,  or  of  which  it  is  a  joint  owner,  as 
in  the  present  case.  It  is  diflicult  to  perceive  in  what  respect  the  appellant  is  aggrieved  by  the  order 
of  the  court  authorizing  a  third  person,  under  a  heavy  bond,  In  consequence  of  the  disagreement  of 
the  parties,  to  collect  the  revenues  of  the  property  and  to  account  to  them  for  tlie  same,  as  we  have 
Seen .  There  is  not  an  iota  of  evidence  in  the  record,  to  show  the  alleged  damages.  On  the  contrary, 
both  parties  are  damaged  by  the  course  of  the  City  Council.  Neither  party  having  the  exclusive  pos- 
session or  control  of  the  property,  it  was  therefore  fit  and  proper,  under  the  peculiar  circumstances 
of  the  case,  for  the  court,  In  the  exercise  of  [U  discretionary  and  equitable  power,  thus  to  protect  the 
Interest  of  both  parlies,  and  to  make  the  property  bring  as  large  a  revenue  as  possible.  And  It  must 
be  observed,  that  the  plaintiff  complains  with  bad  grace,  for  the  order  has  conferred  upon  it  more 
authority  than  that  sanctioned  under  the  rules  prescribed  by  law,  as  to  the  rights  and  obligations  of 
parties  in  regard  to  private  ownership.  The  appellees,  perhaps,  would  have  the  right  to  complain, 
but  they  have  not  done  so. 

I  am,  therefore,  of  opinion,  that  the  judgmcn*  '>f  the  cour*  helow  ought  to  be  affirmed. 

fipoFFORD,  J.,  concurred  in  this  opinion 
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J.  M.  Denman  &  Co.  V.  S.  M.  Lopez  &  Co. 

The  provisions  of  our  laws  on  letting  and  hiring  do  not  favor  abrogation  of  leases,  where  the  loss  or 
inconvenience  is  «ot  caused  by  the  fault  of  the  lessor.  Except  in  extreme  cases  the  remedy  of  the 
lessee  is  for  indemnification. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Clarhe  <S>  Bayne,  for  plaintiflfe.     Collins  and  Foulhouse,  for  defendants 
and  appellants. 

Cole,  J.  The  plaintiflFs  leased  to  the  defendants  the  "  Falcon  House,"  from 
the  1st  November,  1854,  until  the  31st  of  October,  1855,  for  the  yearly  rent  of 
$2,100,  payable  on  the  first  day  of  each  month. 

On  the  28th  of  November  the  defendants  abandoned  the  premises. 
On  the  80th,  plaintiffs  obtained  a  provisional  seizure,  and  instituted  suit  for 
the  year's  rent ;  the  defendants  admit  the  execution  of  the  lease,  but  allege 
that  it  vras  dissolved  by  a  fortnitous  event,  which  occurred  on  the  20th  Nov. : 
"  a  fire  which  destroyed  the  adjacent  building,  the  walls  of  which  fell  upon 
and  against  the  western  wall  of  the  building  leased,  and  thereby  destroyed  the 
said  wall,  so  shaking  and  injuring  said  wall,  that  the  building  became  totally 
unfit  for  the  purpose  for  which  it  was  leased,  untenable  and  insecure." 

The  leased  premises  were  occupied  as  a  coffee-house,  called  the  Falcon  House, 
situated  on  Gravier  street,  north  side,  and  separated  from  "Placide's  Varieties" 
by  an  alley  some  twelve  or  fourteen  feet  wide. 

The  theatre  made  the  "  Falcon  House"  a  valuable  stand  for  the  sale  of  liquor 
bj  the  glass  and  as  a  restaurant.  Its  chief  value,  for  that  purpose,  depended 
upon  the  existence  of  the  theatre  there. 

On  the  21st  November,  1854,  the  theatre  was  burned,  and  the  defendants 
aver,  that  the  **  Falcon  House"  was  so  damaged  by  the  fall  of  the  wall  of  the 
**  Varieties  Theatre"  on  its  side  wall,  as  to  authorize  them  to  quit  the  premises 
and  to  consider  the  lease  terminated ;  that  even  if  the  building  was  not  ma- 
terially damaged,  yet  if  they  had  reasonable  grounds  to  believe  that  it  was  not 
safe  to  be  inhabited,  they  then  had  the  right  to  abandon  the  premises  and 
deem  the  lease  cancelled;  particularly  as  the  lessors,  according  to  their 
averment,  never  offered  to  furnish  them  with  another  lodging  during  the  re- 
pairs. 

It  appears  from  the  evidence,  that  on  the  27th  November,  1844,  M.  Pilie, 
the  City  Surveyor,  gave  a  certificate  in  his  oflBcial  capacity,  that  the  western 
wall  of  the  "  Falcon  House"  was  badly  cracked,  occasioned  by  the  falling  of 
the  walls  of  the  "  Placide's  Theatre,"  lately  destroyed  by  fire,  that  said  wall 
was  dangerous  and  ought  to  be  pulled  down  and  rebuilt 

The  record  shows,  that  this  opinion  of  Pilie  was  incorrect ;  that  the  building 
was  but  slightly  injured ;  $180  or  200,  being  all  the  expense  of  the  repairs. 

It  was  standing  at  the  time  of  the  trial  in  April,  1856,  and  has  been  occupied 
in  the  upper  part  for  the  storage  of  carriages  since  November,  1855.  Heavy 
weights  have  been  placed  therein,  without  any  injury  or  causing  uneasiness. 
One  of  the  witnesses  says,  he  has  seen  as  many  as  ten  or  twelve  carriages  on 
the  first  floor  and  perhaps  four  or  five  on  the  second  floor. 

Pilie,  in  his  examination  in  court,  says,  if  he  had  thought  that  the  wall  was 
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DnnuH        sprung  from  settlement  of  the  wall  and  not  from  the  fire  and  commotion,  he 

LopJb         might  not  have  condemned   it.     In  his  cross-examination  he  testifies,  that 

*'  nothing  in  the  *  Falcon  House'  appeared  to  be  injured  by  the  fire." 

The  opinion  of  Pi7/e,  as  to  the  danger,  was  corroberated  only  by  men  who 
have  had  no  experience  in  building,  whilst  several  builders  testified,  that  there 
was  no  danger  ;  and  it  is  also  shown,  that  the  repairs  could  have  been  done,  if 
necessary,  in  fifteen  days. 

The  lapse  of  time  has  established  the  error  of  Mr.  Fine's  opinion. 

It  appears  to  us,  that  defendants  cannot  base  a  claim  for  relief  on  Arts.  2665, 
2667  or  2669. 

The  provisions  of  our  law^  on  letting  and  hiring  do  not  fevor  abrogation  of 
leases,  when  the  loss  or  inconvenience  is  not  caused  by  the  fault  of  the  lessor, 
but  specifies  indemnity  as  the  proper  remedy  except  in  extreme  cases. 

This  was  the  doctrine  of  the  court  in  the  case  of  Fanny  Dussuan  &  Husband 
V.  L.  F.  Generis,  6  An.,  279,  where  the  tenant  suflfered  a  temporary  incon- 
venience from  the  overflow  produced  by  a  crevasse,  and  also  in  the  case  of 
Dorcille  v.  Amat,  6  An.  666,  where  the  adjoining  proprietor  found  it  necessary 
to  demolish  the  party -wall,  in  order  to  erect  a  more  substantial  one  to  suit  the 
character  of  the  building  he  was  about  erecting. 

In  the  case  of  Fontalba  v.  Domingon  et  al,,  11  L.  192,  it  was  held,  that  the 
lessee  is  bound  to  allow  the  necessary  repairs  to  be  made  on  the  leased  prem- 
ises, but  may  have  an  allowance  by  a  suspension  of  the  rent  for  the  time  he  is 
obliged  to  quit  for  this  purpose. 

The  case  of  Coffin  v.  Redon,  6  A.,  487,  quoted  in  defendant's  brief^  was  de- 
cided in  favor  of  the  lessee,  because  there  was  an  original  defect  in  the  con- 
struction of  the  building,  and  a  part  of  the  building  had  to  be  reconstructed ; 
the  lessor's  implied  warranty  was  violated,  and  the  lessee  had  the  right  to 
demand  the  dissolution  of  the  lease. 

In  the  case  at  bar  there  was  no  original  or  latent  defect  in  the  building ;  but 
repaire  became  necessary  from  a  cause  independent  of  the  control  of  the  plain- 
tiff. 

Defendants  cannot  shelter  themselves  "behind  the  certificate  of  Pilie  :  it  is 
true,  they  may  have  acted  prudently  in  removing,  if  they  believed  it,  but  they 
must  incur  the  risk  of  being  held  liable,  if  the  certificate  is  found  to  have  been 
given  in  error. 

The  certificate  of  the  City  Surveyor  in  the  case  at  bar  is  not  binding  on  this 
court. 

If  such  a  doctrine  should  be  adopted,  then  the  tenure  of  leases  would  depend 
upon  the  opinion  of  the  City  Surveyor  as  to  the  safety  or  danger  of  build- 
ings. 

Defendants  may  have  quit  the  premises  under  the  impression  of  the  buildmg 
being  dangerous,  but  as  that  impression  is  not  sustained  by  the  evidence,  they 
are  liable  to  plaintififs  on  the  lease. 

.    It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  afiSrmed, 
with  costs. 
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W.  C.  AuLD  V.  J.  B.  Walton.* 

Appeato  in  cases  of  contested  elections  must  be  considered  as  falling  within  the  general  roles  ap- 
plicable to  appeals  in  all  civil  cases  and  where  proper  and  necessary  the  return  day  may  be 
extended. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  RoberUon,  J. 
Benjamin,  Bradford  <S>  Finney ,  for  plaintiff  and  appellant     B.  Hunt, 
for  defendant 

VooRHiES,  J.  The  defendant  has  filed  a  motion  for  the  dismissal  of  this  ap- 
peal, on  the  ground  that  it  was  not  made  returnable  by  the  District  Court 
within  the  time  imperatively  fixed  by  law. 

This  is  a  contested  election  case,  in  which  the  grounds  of  action  are  fully  set 
forth  in  plaintiff's  petition. 

The  election  in  question  was  held,  as  required  by  law,  on  the  5th  of  Nov., 
1855,  for  the  office  of  Clerk  of  the  Fourth  District  Court  of  New  Orleans. 

The  case  was  tried  by  a  jury,  and  resulted  in  a  verdict  in  favor  of  the  de- 
fendant. The  District  Judge,  after  refusing  a  new  trial,  rendered  a  final  judg- 
ment in  accordance  with  the  verdict  on  the  26th  of  May,  1856.  On  the  4th  of 
June,  1856,  the  plaintiff  obtained  an  order  from  the  Judge  granting  him  an 
appeal  from  the  judgment,  returnable  on  the  fourth  Monday  of  the  same  month. 
In  the  meantime,  on  the  16th  of  June,  the  plaintiff  filed  an  application  in  this 
court  for  an  extension  of  time  to  bring  up  the  transcript,  based  on  the  certifi- 
cate of  the  Clerk  of  the  court  below,  that  he  could  not  have  the  transcript 
ready  for  the  return  day — the  fourth  Monday  of  June.  Nothing  appears  to 
have  been  done  with  this  motion,  owing,  probably,  to  the  adjournment  of  this 
court  previous  to  the  time  within  which  the  appellant  was  bound  to  file  the 
transcript 

The  1 1th  section  of  the  Act  of  1855,  provides  :  "  That  in  all  cases  in  which 
the  right  of  office  is  involved,  and  an  appeal  is  taken  from  the  judgment  of  the 
District  Court,  returnable  before  the  Supreme  Court,  holding  session  in  New 
Orleans,  it  shall  be  returnable  in  ten  days  after  judgment  of  the  lower  court, 
and  the  Supreme  Court,  on  the  motion  of  either  party,  shall  proceed  to  try  the 
same  by  preference."    Session  Acts  of  1855,  314. 

This  enactment,  it  is  contended  by  the  appellee,  is  conclusive  upon  the  sub- 
ject, leaving  nothing  to  the  discretion  of  the  court 

The  section  quoted  does  not,  in  our  opinion,  &pply  to  the  present  case.  It 
was  originally  enacted  in  1853,  when  an  appeal  dM  not  lie  in  cases  of  contested 
elections,  but  only  in  certain  cases  involving  title  to  office,  in  which  the  usual 
remedy  was  hy  mandamus  or  quo  warranto;  and  reenacted  in  1855.  It  is 
clear,  therefore,  that  it  formed  only  an  exception  to  the  general  rule  on  the 
subject  of  appeals  in  all  civil  cases. 

The  1st  section  of  the  Act  of  1856,  under  which  this  appeal  was  taken,  pro- 
vides :  '*  That  in  all  contested  elections,  brought  before  the  courts  of  this  State, 
the  party  cast  shall  have  the  right  of  appeal  to  the  Supreme  Court,  as  in  other 


*  Omitted  f  n  the  Reports  of  1866. 
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AuLD  civil  cases,  where  it  is  shown  in  the  record  that  the  amount  of  the  emoluments 
waltos.       of  the  office  in  contest  is  over  $300,  &c."     Session  Acts  of  1856. 

Under  the  provisions  of  this  enactment  it  appears  to  us  obvious,  that  all  ap- 
peals in  cases  of  contested  elections  must  be  considered  as  falling  within  the 
general  rule  applicable  to  appeals  in  all  civil  cases.  Adopting  a  different  con- 
struction, would,  in  our  opinion,  have  the  effect  of  substituting  the  exception 
to  the  general  rule,  defeating  thereby  the  clearly  expressed  will  of  the  Legisla- 
ture. For  it  must  be  obvious,  that  there  is  a  manifest  difference  between  a 
case  like  the  present  and  one  in  which  the  title  only  to  office  is  inrolved.  In 
the  first,  the  election  may  be  declared  null  and  sent  back  to  the  people,  neither 
party  being  entitled  to  the  office ;  whereas,  in  the  other,  it  must  be  adjudged, 
that  one  of  the  litigants  is  entitled  to  the  office. 

Considering  our  construction  of  the  law  to  be  correct,  it  follows,  that  the 
order  of  the  Judge  fixing  the  return  of  the  appeal  cannot  be  viewed  as  er- 
roneous. To  require  the  return  day  to  be  made  within  a  delay  in  which  it 
w*as  impossible  to  make  out  the  transcript,  wonld  be,  it  seems  to  us,  requiring 
a  vain  thing  to  be  done.  As  the  record  is  voluminous,  containing  upwards  of 
340  pages,  even  an  extension  of  the  return  day  in  this  case  might,  therefore, 
have  been  necessary  and  proper.     9  A.,  14;  10  A.,  778. 

It  is,  therefore,  ordered,  that  the  motion  to  dismiss  the  appeal  be  overruled 
at  the  appellee^s  costs. 

Mekkick,  C.  J.,  concurring.  I  am  inclined  to  the  opinion,  that  the  Acts  of 
the  Legislature  of  12th  and  30th  of  April,  1853,  and  of  February  Uth,  1S56, 
are  in  pari  materia;  and,  consequently,  that  it  was  the  duty  of  the  District 
Judge  to  make  the  appeal  returnable  within  ten  days  ♦fter  the  rendition  of 
the  judgment. 

But  it  does  not  appear,  that  the  irregularity  in  the  order  was  attributable  to 
the  appellant  It  is,  therefore,  cured  by  the  statute  of  1839,  reenacted  in  1855. 
See  section  14,  p.  315. 

For  this  reason,  I  concur  in  the  decree. 


John  Davidson  v.  Widow  Poydras  De  Lallande. 

In  cjiaes  requiring  proof  of  dates  of  delivery  of  a  great  variety  of  articles,  Ac,  a  memorandum,  made 
at  the  time,  may  be  referred  to  by  a  witness,  because  of  the  difficulty,  and  often  impossibility,  of 
making  the  proof  with  certainty  without  such  reference. 

Where  a  plantation,  slaves,  Ac,  were  sold  at  public  auction,  testimony  offered  by  the  purcbaaer  to 
establish  his  claim  to  certain  articles  alleged  by  him  to  have  formed  a  part  of  his  purchase,  was 
properly  excluded  on  the  objection,  that  they  were  net  embraced  either  in  the  printed  adTertiac- 
ment  or  In  the  inventory  read  at  the  sale. 

A  witness  maybe  interrogated  on  cross-examination  apon  matters  unconnected  with  thoM  •n  which 
he  was  examined  in  chief. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Duncan  &  McGonnel^  for  plaintiff  and  appellant     Janin  A  Griffon^  for 
defendant 

VooRHiES,  J.  On  the  29th  March,  1855,  the  plaintiff  became  the  purchaser 
of  a  certain  plantation,  with  the  slaves,  implements  of  husbandry,  &c,  attached 
to  the  same,  which  was  sold  at  auction  as  the  property  of  the  defendant     He 
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alleges  in  his  petition,  that  two  of  the  slaves,  one  named  Celestine,  aged  13       datidbok 
years,  and  the  other  Isidore^  aged  6  years,  and  certain  other  articles,  embraced      LallIksb. 
in  the  sale,  were  never  delivered.     He  therefore  prays,  that  the  defendant  may 
be  condemned  to  pay  him,  as  the  value  thereof^  the  sum  of  $3842,  besides  in- 
terest and  costs. 

The  court  below  having  given  a  judgment  adverse  to  his  pretensions,  he  ap- 
pealed. 

The  record  contains  several  bills  of  exceptions,  taken  by  him  to  the  6pinion 
of  the  Judge  on  the  trial  below,  to  which  he  has  called  our  attention. 

1st  The  defendant  introduced  in  evidence  two  written  statements,  attached 
to  the  following  document,  in  connection  with  the  testimony  of  B.  L.  Millaudon^ 
then  on  the  witness'  stand,  one  dated  the  6th  and  the  other  the  1 2th  April, 
1 856,  and  both  signed  by  said  Millaudon  and  W.  J,  DardeUy  agents  of  the  de- 
fendants, viz : 

"  Inventory  of  articles  on  the  Poydras  plantation,  taken  on  the  6th  of  April, 
1865,  and  delivered  to  Mr.  Daxid^on  by  Mestn,  B.  L.  Millaudon  and  W.  J. 
Darderu 

The  hands  are  the  same  as  those  mentioned  in  the  inventory  taken  on  the 
8th  February,  1855,  with  the  exception  of  two  children  marked  on  the  adver- 
tisement by  error  after  the  name  of  negro  woman  Arthemis,  The  number  is 
123,  instead  of  125.  61  mules  and  one  horse,  20  oxen,  5  cows,  3  yearlings, 
3  calves,  15  carts  and  wagons,  1  water  cart,  8  three-horse  ploughs,  27  two- 
horse  ploughs,  4  harrows,  100  empty  sugar  hogsheads,  16  barrels  of  pork  and 
beef,  7  barrels  of  fish,^125  cords  of  wood.  I  acknowledge  to  have  received  all 
the  abovementioned  articles  and  plantation  from  MeMrs.  B.  L.  Milla%idon  and 
W.  J.  Darden, 

Parish  of  St.  Bernand,  ^th  April,  1855." 

[Signed]  John  Davidson. 

In  the  first  of  these  statements  it  is  asserted,  among  other  things,  that  the 
slave  Mathilde  never  had  any  other  children  than  those  described  in  the  ad- 
vertisement by  the  names  of  Celestiney  Isidore  and  Base,  whereas  the  words 
"two  children"  were  erroneously  superadded,  and  that  the  articles  therein 
specified  were  delivered  to  the  plaintiff.  In  the  other,  that  the  large  number 
of  articles  therein  specified,  "  not  included  in  the  above  inventory,"  were  also 
delivered  to  the  plaintiff. 

The  admission  of  these  statements  was  opposed  on  two  grounds :  1st,  be- 
cause they  were  res  inter  alios  acta,  2d,  Because,  ex  parte,  they  were  inad- 
missible, the  witness  himself  being  competent  to  prove  the  facts  therein  stated, 
nor  could  they  even  be  furnished  to  the  witness  for  inspection  without  first 
showing  that  his  memory  was  not  clear  and  retentive  in  regard  to  some  of  the 
particulars. 

We  do  not  think  the  Judge  erred  in  overruling  these  objections.  The  evi- 
dence was  clearly  pertinent  to  the  issue,  and  could  not,  therefore,  be  considered 
as  res  iJiter  alios  acta.  In  cases  requiring  proof  of  the  delivery  of  a  great 
variety  or  articles,  dates,  &c.,  it  would  be  extremely  diflBcult,  nay,  frequently 
impossible,  to  make  such  proof  with  certainty  and  precision  unaided  by  memo- 
randa taken  at  the  time,  as  in  the  present  case.  It  is  tr«e,  a  memorandum  thus 
taken  does  not,  per  se,  make  proof  of  the  facts  therein  set  forth.  But  the  rule 
on  this  subject  may  be  considered,  we  think,  as  correctly  laid  down  in  1  Green- 
leaf,  §  466. 
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DATiDecm  2d.  We  do  not  think  the  Judge  erred  in  excluding  testimony  to  prove  the 

Lallamdb.  plaintiff's  claim  to  two  old  boilers,  old  iron,  &c,  on  the  ground,  that  the  same 
were  not  embraced  either  in  the  printed  advertisement  or  inventory  read  at  the 
sale.  The  plantation  appears  to  have  been  sold  d  la  folle  enchire,  the  two 
previous  purchasers  having  failed  to  comply  with  the  terms  of  the  sale.  The 
plaintiff  now  seeks,  and  we  think  without  any  legal  grounds,  to  recover  the 
value  of  those  articles,  alleged  to  have  been  included  in  the  former  sales.  The 
previous  purchasers,  if  sued  by  the  defendant  for  damages  resulting  from  the 
inexecution  of  their  contract,  might,  it  is  true,  avail  themselves  of  this  as  a 
ground  of  defence,  but  surely  the  plaintiff  cannot  be  permitted  to  claim  any- 
thing more  than  what  he  has  purchased. 

3d.  The  plaintiff  objected  to  the  examination  of  L,  Millavdan,  when  cross- 
examined  by  the  defendant's  counsel,  touching  matters  totally  unconnected 
with  those  on  which  he  was  examined  in  chief;  that  the  defendant  should 
have  made  Millaudon  his  own  witness  for  that  purpose.  The  Judge  in  oar 
opinion  did  not  err  in  overruling  this  objection,  which  appears  to  us  to  be 
clearly  indefeasible  under  our  rule  of  practice. 

On  the  merits,  we  conclude  from  the  evidence,  that  the  tradition  or  delivery 
of  the  property  thus  conveyed  to  the  plaintiff  has  taken  place  in  accordance 
with  the  terms  of  the  contract  between  the  parties.  The  slaves  Cele»tine  and 
Isidore^  embraced  in  the  deed  of  sale,  are  clearly  shown  to  have  been  delivered 
with  the  others,  amounting  to  123,  as  evidenced,  not  only  by  the  deed  of  sale, 
but  by  the  above  document  signed  by  the  plaintiff  in  which  the  error  in  re- 
lation to  the  two  children  of  the  slave  Mathilde  is  acknowledged  to  have  been 
made  in  the  advertisement. 

Judgment  affirmed. 

Spofford,  J.,  concurring.  Upon  the  authority  of  Dumfard  v.  Clark,  1 
Martin,  202,  I  conclude  that  the  refusal  of  a  District  Judge  to  confine  the  cross- 
examination  of  a  witness  to  matters  connected  with  his  examination  in  chief  is 
not  assignable  as  error  in  this  court. 


J.  Levois  V,  F.  Gerkb. — On  a  Ke>hearing. 

The  6th  Bection  of  the  Act  of  the  S9th  of  M»rch,  1826,  (sesdon  Acts,  p  140)  which  provide*  for  a 
sequestration  of  the  property  and  a  meeting  of  the  creditors  of  any  merchant  or  trader  vho  shall 
abscond  or  conceal  himself  in  order  to  arold  the  payment  of  his  debts,  is  still  in  foree. 

That  law  provides  for  a  mode  of  proceeding  different  f^om  the  one  had  in  Tiew  in  cases  of  Totantaiy 
and  forced  surrender,  and  is  not  affected  by  the  Acta  of  1865  upon  those  sul^ects. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustm,  J. 
0.  &  C.  E,  Schmidt,  for  plaintiffs  and  appellants.    A.  iSb  A,  Pitot,  for 
appellees. 

Cole,  J.  Lecois  and  others,  creditors  of  F.  Qerl'e,  acting  under  the  pro- 
visions of  the  6th  Section  of  the  Act  of  2yth  March,  1826,  obtaining  a  seques- 
tration of  all  his  property,  and  an  order  calling  all  the  creditors  to  a  meeting, 
|n  order  to  appoint  a  syndic  and  liquidate  his  affairs. 

Durand,  Dortie  and  Lacapere,  creditors  of  Gerhe,  who  had  obtained  an  at. 
tachment  against  his  property,  intervened  in  the  proceedings,  and  in  their 
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capacity  of  attaching  creditors,  whose  interests  were  injured  by  said  proceedings,         Lirois 
demanded  that  the  same  be  set  aside  and  quashed,  on  the  ground,  that  the  6th        Gnu. 
section  of  the  law  of  1826  had  been  repealed  by  the  statutes  of  1855,  relative  to 
insolvency. 

The  demand  of  the  interveners  was  sustained  by  judgment  of  the  court 
below,  and  the  plaintififs  now  seek  to  have  the  said  judgment  reversed,  on  the 
ground,  that  the  said  6th  section  is  still  in  force,  and  this  is  the  principal  ques- 
tion for  our  present  consideration. 

The  6th  section  of  the  Act  of  29th  March,  1826,  entitled  '*  An  Act  supple- 
mentary to  an  Act  entitled  *  An  Act  relative  to  the  voluntary  surrender  of 
property,  and  to  the  mode  of  proceeding,  as  well  for  the  direction,  as  for  the 
disposal  of  debtors'  estates,  and  for  other  purposes,* "  reads  as  follows : 

**  That  if  any  merchant  or  trader  abscond  or  conceal  himself  in  order  to 
avoid  the  payment  of  his  debts,  it  shall  be  lawful  for  three  of  his  creditors  or 
more  to  apply  to  any  competent  Judge,  and  alter  having  n^ade  an  affidavit, 
that  the  said  merchant  or  trader  has  actually  absconded  or  concealed  himself, 
in  order  to  avoid  the  payment  of  his  debts  or  to  be  sued  therefor,  as  well  as  of 
the  specific  amount  of  their  respective  claims,  to  obtain  from  the  said  Judge 
an  order  authorizing  the  sequestration  of  the  property  of  the  said  merchant  or 
trader,  and  that  his  creditors  may  be  called  to  appoint  syndics,  who  shall  be 
put  by  the  Judge  in  possession  of  the  property  of  said  merchant  or  trader,  as 
by  way  of  forced  surrender;  and,  in  such  case,  all  the  other  formalities  and 
rules  prescribed  by  law,  in  matter  of  voluntary  surrender  of  property,  shall  be 
complied  with." 

At  the  time  this  statute  was  enacted,  no  law  existed  in  Louisiana  which  em- 
powered the  creditors  of  a  debtor  who  had  fled  from  the  State  to  seize  his 
property  and  distribute  it  ratably  among  the  mass  of  his  creditors,  and  to  carry 
into  force,  as  to  him,  the  provisions  of  the  3510  Art  of  the  Civil  Code,  which 
is  as  follows :  "  The  property  of  the  debtor  is  the  common  pledge  of  his  credit- 
ors, and  the  proceeds  of  its  sale  must  be  distributed  among  them  ratably,  un- 
less there  exists  among  the  creditors  some  lawful  causes  of  preference." 

Anterior  to  the  enactment  of  this  statute,  a  debtor  could  secretly  leave  the 
State,  and  some  favored  creditors  could  attach  his  property  and  obtain  a  privi- 
lege by  the  attachment  before  the  other  creditors  were  even  cognizant  of  his 
departure. 

This  statute  was  then  indispensable  for  the  safety  of  the  commercial  com- 
munity, and  supplied  a  void  in  the  legislation  of  the  State. 

It  provided  for  the  disposal  of  the  estates  of  debtors  who  had  absconded,  a 
mode  different  from,  and  independent  of,  the  laws  then  in  force  for  forced  and 
voluntary  surrenders. 

The  laws  then  in  vigor  for  forced  surrenders  required,  as  an  indispensable 
requisite  for  a  forced  surrender,  that  the  debtor  shall  be  in  actual  custody. 

The  laws  then  in  force  for  a  voluntary  surrender  required,  among  other 
formalities,  that  the  debtor  should  present  a  petition  to  a  competent  court, 
praying  for  a  call  of  his  creditors.'' 

Section  6  provides  a  new  mode  of  proceeding  against  a  different  class  of 
debtors  from  the  laws  then  in  vigor  for  a  forced  or  voluntary  surrender. 

It  is  true,  that  this  section  authorizes  proceedings  as  ly  way  of  forced  suv" 
render  KTi^  voluntary  surrender;  but,  as  it  authorizes  to  proceed  partly  by 
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Lktois  forced  and  partly  by  voluntary  surrender,  this  showg  that  the  Legislature  con- 
Ossxs.  templated  a  mode  for  disposing  of  the  property  of  debtors  who  had  absconded 
or  concealed  themselves,  entirely  distinct  from  the  remedies  then  in  being. 

It  should  also  be  remembered,  that  under  the  Constitution  of  1812,  laws  were 
not  enacted  distinctly  with  a  title  for  each,  but  laws  upon  many  distinct  sub- 
jects were  embraced  under  the  same  general  title. 

By  reference  to  the  Act  approved  March  29th,  1826,  it  will  be  found,  that 
sections  7  i^nd  8  apply  to  successions ;  these  sections  are  not,  however,  re- 
pealed by  the  repealing  clause  in  the  Acts  of  1855,  relative  to  insolvent  laws, 
because  they  are  not  upon  the  same  subject-matter,  and  there  is  nothing  therein 
inconsistent  with  them. 

Inasmuch  as  the  insolvent  laws  of  1855  do  not  embrace  the  class  of  debtors 
referred  to  in  section  Cth  of  the  Act  of  1826,  and  as  the  subject-matter  of  the 
Acts  in  question  of  1855  are  voluntary  and  forced  surrenders,  and  as  said  sec 
tion  6th  provides  ^  mode  different  from  either  species  of  surrenders,  and  con- 
stitutes a  distinct  remedy,  and  as  there  is  nothing  in  the  laws  of  ]  855  relative 
to  insolvency  which  clashes  with  the  provisions  of  thi4  section,  we  are  of  opinion 
that  it  is  not  repealed  by  the  repealing  clause  in  those  laws. 

It  is  not  now  the  time  to  decide  on  the  rank  of  the  attaching  creditors  or  of 
those  who  have  sued  out  the  writ  of  sequestration ;  the  rank  and  priority  of 
the  different  creditors  will  be  fixed  during  the  proceedings  under  the  6th  sec- 
tion of  the  Act  of  1826. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  former  judgment  of 
this  court  in  this  case  be  set  aside,  and  that  the  judgment  of  the  lower  court  on 
the  rule  be  avoided  and  reversed,  and  the  rule  be  dismissed,  and  intervenors 
pay  the  costs  of  both  courts. 

Merrick,  C.  J.,  dissenting.  The  putting  of  the  creditors  in  the  possession 
of  the  goods  of  the  debtor  who  absconded  or  secreted  himself  to  avoid  the  pur- 
suits of  his  creditors,  is  nothing  peculiar  to  modern  times.  It  was  recognized 
by  Justinian  as  to  those  who,  having  given  surety,  concealed  themselves,  and 
in  a  certain  manner  by  the  former  laws  of  the  country  when  the  debtor  fled 
Dig.  Lib.  42 ;  F,  4  Legis  2  and  7;  Partidas  6,  Tit.  14,  Law  10  ;  See  also  Mac- 
keldey  Parte  Speciale,  §  767,  No.  8,  C. 

The  Code  of  1808  as  well  as  the  Code  of  1825  recognized  two  kinds  of 
surrender,  forced  and  voluntary.     They  are  defined  as  follows : 

"  The  voluntary  surrender  of  property  is  that  which  is  made  at  the  desire  of 
the  creditor  himself" 

**  And  the  forced  surrender  is  that  which  is  ordered  at  the  instance  of  the 
debtor's  creditors  or  some  of  them,  in  cases  provided  by  law." 

Both  of  these  kinds  of  surrender  are  "  subject  to  formalities  which  are  pre- 
scribed by  special  laws."  Code  1808,  p.  294,  Arts.  168  and  169  ;  Civil  Code, 
2168,  2169. 

These  two  kinds  of  surrender  have  been  treated  as  the  two  divisions  of  the 
subject  by  the  lawgiver  ever  since  the  promulgation  of  the  Codes. 

The  sixth  section  of  the  Act  of  1826  in  question,  putting  the  creditors  in 
possession  of  the  property  of  the  merchant  or  trader  who  absconds  or  conceals 
himself,  has  been  treated  by  the  lawgiver  as  properly  coming  under  the  one  or 
the  other  of  these  heads  ever  since  the  passage  of  that  Act 

It  is  so  treated  in  the  Digests  of  Moreau,  Bullard  and  Curry  and  the  Digest 
onH52,  which  were  published  under  the  legislative  sanction. 
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It  isso  classed,  as  I  think,  in  the  Act  itself,  for  the  title  of  the  Act  is  "  An  Act  l^<"» 
supplementary  to  an  Act  entitled  *  An  Act  relative  to  the  voluntary  surrender  Gmum. 
of  property  and  to  the  mode  of  proceeding,  as  well  for  the  direction  as  for  the 
disposal  of  debtors^  estates,  amd  for  other  purposes.' "  The  first  six  sections  of 
the  Act,  including  the  one  in  question,  treat  of  the  surrender  of  property  to  the 
creditors  where  the  debtor  is  living.  The  seventh  section  relates  to  insolvent 
successions  where  no  one  will  accept  the  administration,  and  whether  this  sec- 
tion is  or  is  not  repealed,  it  does  not  appear  to  me  materially  to  affect  the 
argument.  It  is  evident,  that  the  Legislature,  by  the  sixth  section,  intended 
for  the  causes  mentioned  to  authorize  three  of  the  creditors  to  obtain  an  order 
for  the  surrender  of  the  property  of  the  debtor.  The  surrender  was  not,  there- 
fore, voluntary,  and  must  fall  under  the  other  division  indicated  by  the  Code, 
viz :  the  "  surrender  which  is  ordered  at  the  instance  of  the  debtor's  creditors'* 
Judge  Porter  said,  in  a  case  arising  under  the  old  law,  in  the  case  of  JFard  v. 
Brandt^  that: 

**  The  failing  circumstances  already  alluded  to  "  (in  cases  where  courts  were 
authorized  to  decree  a  forced  surrender)  "are  those  cases  where  the  debtor 
who  is  a  trader  or  merchant  conceals  his  person  or  his  property  from  his 
creditors  with  an  intention  to  defraud  them,  or  who  absconds,  taking  with 
him  his  effects  and  books  of  account ;  or  is  unable  to  pay  all  his  debts ;  or  who 
applies  for  a  respite ;  or  to  have  the  benefit  of  these  laws  made  for  the  relief  of 
insolvent  debtors;  or  against  whom  execution  has  issued ;  or  who  fails  to  dis- 
charge his  debts  as  they  become  due." 

"  In  all  these  cases  that  proceeding  which  our  law  contemplated  by  the  ex- 
pression *  forced  surrender '  may  he  ordered :  the  creditors  may  apply  that  a 
concurso  be  formed  ;  that  syndics  be  appointed ;  that  the  property  be  seques- 
tered and  applied  to  the  common  benefit,  and  that  the  debtor,  if  he  conceal  his 
effects,  be  imprisoned  until  he  makes  a  full  and  fair  disclosure  respecting 
them."     9  M.  R.,  636. 

It  seems  to  me,  therefore,  that  a  fair  construction  of  the  sixth  section  of  the 
Act  of  1826,  both  by  reference  to  the  Act  itself,  the  former  legislation,  the  de- 
cisions of  this  court,  and  the  legislative  action  since  the  statute  was  passed, 
requires  that  it  should  be  classed  under  the  head  of  forced  surrender.  But  all 
laws  on  the  subject-matter  of  both  voluntary  and  forced  surrenders,  except 
what  is  contained  in  the  Civil  Code,  the  Code  of  Practice,  and  the  two  statutes 
of  1855,  are  repealed.     Acts  1855,  319,  sec.  4;  438,  sec.  36. 

And  on  the  subject  of  the  legislation  of  1855  we  liave  held,  that  the  object 
was  to  furnish  in  one  body  all  the  law  on  the  subject-matter  treated  of  in  each 
Act,  so  that,  in  order  to  know  what  the  law  is  on  that  subject  one  would  not 
be  compelled  to  look  beyond  the  Act  itself.  I  see,  therefore,  no  good  reason 
to  change  the  judgment  heretofore  pronounced  by  this  court. 

VooRHiES,  J.,  concurs  in  this  opinion. 


OVERRULED   OPINIONS. 

VooRBiBS,  J.  This  it  an  action  brought  by  the  plaintiffs  against  the  defendant,  an  absconding 
debtor,  for  a  forced  surrender  of  his  property,  In  accordance  with  the  6th  section  of  the  Act  of  the 
29th  of  March,  1826,  entlted  '*  An  Act  supplementary  to  an  Act  entitled  an  Act  relative  to  the  volun- 
tary surrender  of  property,  and  to  the  mode  of  proceeding,  as  well  for  the  direction  as  for  the  disposal 
of  debtors*  estates,  and  for  other  purposes."  A  writ  of  sequestration  was  issued  as  prayed  for.  The 
Sheriff's  return  thereon  shows,  that  all  the  property  belonging  to  the  defendant  had  already  been 
seiied  by  htm  under  a  writ  of  attachment  sued  out  bv  Durana^  DcrtU  and  Lacapere. 
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Lcvon  On  the  execution  of  tlie  seqaestration,  l>urcmd^  DortU  and  Lacapere^  the  attaching  creditors, 

9.  took  a  rule  upon  the  plaintiffs  to  show  cause  why  the  proceedings  In  the  present  case  should  not  be 

GiBKB.  dismissed,  on  the  ground  of  being  illegal  and  unauthorised  by  law. 

In  support  of  the  rule  it  is  urged,  that  the  section  above  quoted,  on  which  the  {daintiflEi*  action  is 
based,  was  virtually  repealed  by  the  statutes  of  1855. 

The  Acts  of  18t7  and  1826,  relative  to  the  voluntary  surrender  of  property,  exclusive  of  that  section 
were  consolidated  in  the  Act  entitled  **  An  Act  relative  to  the  voluntary  surrender  of  property  and 
mode  of  proceeding,"  approved  the  15th  of  March,  1855.  The  86th  section  of  this  Act  expressly  de- 
clares all  laws  contrary  to  its  provisions,  and  all  latos  upon,  the  aame  fubf^d-maUer,  except  what  ia 
contained  in  the  Civil  Code  and  the  Code  of  Practice,  to  t>e  repealed.  That  section,  it  is  evident,  was 
properly  excluded  from  this  Act,  even  if  still  in  force,  as  inapplicable  to  the  voluntary  surrender. 
All  the  Acts  in  relation  to  forced  surrenders  were  consolidated  in  the  Act  entitled  *'  An  Act  relative  to 
forced  surrenders  and  the  mode  of  making  the  same,"  approved  March  14th,  1855.  The  last  seetioa 
of  this  Act  also  contains  the  repealing  clause  of  all  laws  contrary  to  its  provisions,  all  Ui'tM  v/mms 
lAe  Mme  9ubyect-maUer^  exceept  what  is  contained  in  the  Civil  Code  and  the  Code  of  Practice.  The  6Uk 
section  of  the  Act  of  1826,  which  clearly  applied  only  to  forced  surrenders,  was  not  embraced  in  this 
Act.  As  it  was  upon  the  same  suhJect-matier,  namely  :  forced  surrenders,  it  was  thereupon  expressly 
repealed.  That  such  was  the  clear  intention  of  the  lawmaker,  we  think  also  results  from  the  fact 
that  all  the  statutes  considered  in  force  at  the  time  were  re-enacted  in  1855,  as  the  Revised  Statutes 
of  the  State.  Session  Acts  of  1855,  818  k  482;  11  A.  439.  As  the  repeal  of  that  secUon  leaves  the 
plaintiffs'  action  without  any  legttl  foundation,  it  is  clear,  therefore,  that  the  other  grounds  of  de- 
fence which  they  have  urged  cannot  avail  them.  The  law  authorizes  persons  whose  interests  may 
be  affected  by  a  suit  pending  between  other  parties  to  intervene  in  such  suit  and  Join  one  of  the 
parties  or  oppose  both.  Code  of  Practice,  Art.  889  k  892,  as  amended  by  the  Act  of  1836.  We  are 
therefore  of  opinion,  that  the  rule  was  properly  taken  to  set  aside  the  proceedings  in  this  case.  The 
claim  ot  Durand^  Dortie  and  Lacapere  against  the  defendant  Gerks^  appears  to  us  to  be  fully  sus- 
tained by  the  evidence.  Moreover,  it  could  not  be  contested  by  defendants  in  the  rule.  1  L.  481 ; 
8L.54. 
It  is,  therefore,  ordered,  that  the  Judgment  of  the  court  below  be  affirmed,  with  costs. 

Spopfoko,  J.,  dissenting.  The  6th  section  of  the  Act  of  29th  March,  1826,  (p.  140)  supplied  a 
eamut  omiaisu*  in  the  previous  laws. 

Provision  had  been  made  for  voluntary  surrenders  by  insolvents ;  provision  had  also  been 
made  for  obliging  contumacious  debtors,  within  reach  ^ procet^  to  pay  their  debts  or  make 
a  surrender. 

But  the  case  of  a  debtor  who  absconded  or  concealed  himself  had  not  been  thought  of;  he  could 
not  be  reached  by  any  existing  remedies.  Such  a  debtor  would  not,  of  course,  make  a  voluntary 
surrender ;  and  he  could  not  be  forced  to  make  a  surrender,  because  he  could  not  be  cited.  The 
evil  to  be  remedied  was  found  to  spring  chiefly  from  transient  merchants  and  traders.  A  new  law 
upon  a  new  subject  was  therefore  enacted ;  it  was  declared  that  '^  if  any  tnerchani  or  trader 
abscond  or  conceal  himself,  in  order  to  avoid  the  payment  of  his  debts,  it  shall  be  lawful  for  thre« 
of  his  creditors  or  more,  to  apply  to  any  competent  Judge,  and,  after  having  made  an  affidavit  that 
the  said  merchant  or  trader  has  actually  absconded  or  concealed  himself,  in  order  to  avoid  the 
payment  of  his  debts,  or  to  be  sued  therefor,  as  well  as  of  the  specific  amount  of  their  respective 
claims,  to  obtain  from  the  said  Judge  an  order  authorising  the  sequestration  of  the  property  of  the 
said  merchant  or  trader,  and  that  his  creditors  may  be  called  to  appoint  syndics,  who  shall  be  put 
by  the  Judge  in  possession  of  the  property  of  the  said  merchant  or  trader,  as  by  tpay  (j^ forced  sur- 
render, and  that  in  such  case,  all  the  other  formalities  and  rules  prescribed  by  law  in  voluntary 
surrender  of  property,  shall  be  complied  with." 

This  is  simply  a  provision  for  the  Judicial  sequestration  and  distribution  of  the  property  of 
absconding  or  concealed  merchants  and  traders,  who  have  not  paid  their  debts,  who  will  not  make 
a  voluntary  surrender,  and  who  cannot  be  forced  to  make  a  surrender. 

Plainly,  therefore,  such  proceedings  cannot  be  called  voluntary  surrenders,  nor  forced  surren- 
ders. There  is  no  surrender  at  all.  There  is  a  sequestration  of  property  and  a  distribution  of  it 
among  those  whose  common  pledge  It  is,  without  the  assent  or  dissent  of  the  owner,  who  is  not  to 
be  notified  at  all.  Nor  did  the  Legislature  speak  so  loosely  as  to  call  it  either  a  voluntary  or  a 
forced  surrender.  One  step  was  to  be  taken  "  as  by  way  of  a  forced  surrender,"  and  others  a# 
in  voluntary  surrenders." 

Now,  in  revising  the  statutes  in  1855,  two  Acts  were  passed,  one  entitled '*  An  Act  relative  to 
forced  surrenders  and  the  mode  of  making  the  same  "  (Sess.  Acts,  p.  818) ;  the  other  entitled  "  An 
Act  relative  to  the  voluntary  surrender  of  property  and  mode  of  proceeding,  (Sess.  Acts,  p.  4S2). 
The  case  before  us  does  not  fall  within  the  meaning  of  either  of  these  <tt2««.  This  however  is  a 
minor  consideration ;  what  is  of  far  deeper  significance,  it  is  not  provided  for,  or  in  any  way 
alluded  to,  in  any  section  of  either  Act.  So  far  as  these  two  Acts  go^  the  case  of  an  absconding  or 
concealed  merchant  or  trader,  or  an  insolvent  who  cannot  be  reached  by  process  and  will  not 
appear,  is  a  casus  omissus,  as  it  was  before  the  adoption  of  the  6th  section  of  the  Act  of  1826.  The 
provisions  of  that  section  are  in  no  wise  inconsistent  with  the  two  Acts  of  1855;  therefore  there  is 
no  implied  repeal ;  as  we  have  seen,  they  are  not  upon  the  same  subject-matter,  therefore,  they 
are  not  expressly  repealed.  In  the  case  of  Holmes  v.  WiUz,  11  An.,  489,  we  held  that  the  repealing 
clause  only  swept  away  such  anterior  legislation  upon  the  mv^ii^r  sjpeciJieaUy  treated  of  in  the  new 
legislation  as  was  not  retained  in  the  latter.  In  Stafford  v.  His  Creditors  the  new  law  treated 
specifically  of  the  penalty  for  a  fraudulent  bankruptcy,  and  we  held  that  so  much  of  the  old  lav 
concerning  this  penalty  as  was  not  retained  in  the  new,  was  repealed.  It  seems  to  me  that  the 
present  case  does  not  fall  within  the  doctrine  of  either  decision.  On  the  contrary,  I  think  the  doc- 
trine of  both,  carried  to  its  legitimate  consequences,  must  lead  to  the  conclusion  that  the  6th  section 
of  the  Act  of  29th  March,  1826,  is  still  in  force ;  and  such  is  my  opinion. 

BccHAMAK,  J.  I  concur  with  Mr.  Justice  Spofford,  as  to  the  effect  of  the  repealing  clause  in  the 
Acts  of  1855.  His  opinion  on  that  point  seems  to  me  to  conform  to  the  interpretation  which  we 
adopted  in  the  case  of  Holmes  v.  WiUz. 

The  sequestration  of  an  absconding  merchant  or  trader^s  effects  at  the  instance  of  three  of  Ills 
creditors,  under  the  sixth  section  of  the  Act  of  1826,  is  not,  in  the  terms  of  the  statute,  a  forced  sur- 
render ;  and  it  is  clearly  not  a  voluntory  surrender.  Ther«  is  nothing  in  the  sUtute,  that  I  can 
perceive,  which  gives  a  greater  right  to  the  plaintiffs  in  such  a  proceeding  than  the  plaintiffs  in  any 
other  sequestration  would  have.  I  am,  therefore,  of  opinion,  that  the  attachment  previously  levied 
upon  the  defendant's  property  at  the  instance  of  the  appellees,  could  not  be  affected  ty  the  subse- 
quent sequestration  of  the  plaintifb ;  and  that  the  Judgment  should  be  affirmed  so  far  as  to  dissolve 
plaintiffs'  sequestration  of  the  property  previously  attached  by  appellees. 
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L.   A.   FiNLEY,  Syndic,  v.  P.  Mallard. 

Th«  interest  on  a  claim  is  not  suspended  by  the  debtor  placing  it  upon  his  scbednle,  where  the  creditor 
takes  no  part  in  the  proceeding  although  the  debtor  may  obtain  a  respite. 

APPEAL  from  tHe  Fifth  District  Court  of  New  Orleans,  Angnstin^  J. 
Walker  <&  Pierce,  for  plaintiiF.     G.  LeGardeury  for  defendant  and  appel- 
lant. 

Cole,  J.  The  sole  question  in  this  case  is,  whether  the  debtor,  who,  being 
in  embarrassed  circumstances,  applies  to  his  creditors  for  a  respite  to  pay  the 
various  sums  due  by  him,  as  put  down  in  his  bilan,  is  bound  to  pay  interest  to 
a  creditor  whose  claim  was  placed  on  the  schedule,  but  who  did  not  vote  or 
take  any  part  in  the  proceedings. 

The  lower  court  decided  the  question  in  the  affirmative,  and  defendant  has 
appealed. 

The  law  makes  the  debt  at  bar  bear  five  per  centum  interest  from  its  ma- 
turity ;  the  interest  was  then  a  part  of  the  contract  at  the  time  the  note  sued 
on  was  made ;  defendant  knew  at  the  time  he  signed  it,  that  if  it  was  not  paid 
at  maturity,  it  would  afterwards  bear  five  per  centum  interest. 

The  other  creditors  cannot,  by  granting  a  respite,  deprive  plaintiff  of  his 
right  to  get  the  whole  amount  due  him  after  the  expiration  of  the  time  ac- 
corded by  the  respite. 

This  would  be  a  violation  of  the  contract. 

Defendant  did  not  in  his  petition  ask  to  be  relieved  fi-om  the  payment  of  in- 
terest, but  only  a  certain  extension  of  time  for  the  payment  of  his  debts. 

The  debt  at  bar  was  a  certain  sum  bearing  interest ;  the  interest  was  ac- 
cessory to  the  principal  debt,  and  when  time  was  given  to  pay  the  principal 
debt,  the  interest  was  therein  included,  and  the  respite  was  really  time  granted 
to  pay  the  original  debt  and  the  interest  that  might  accrue  thereon. 

The  respite  cannot  be  considered  as  creating  a  novation  of  the  debt,  or  as  a 
new  contract  by  which  plaintiff  agreed  to  take  at  a  future  time  less  than  the 
amount  actually  due,  but  only  a  postponement  of  the  payment  of  the  amount 
due  to  a  period  beyond  the  maturity  of  the  debt.  Vide  2  Kent,  461 ;  C.  C. 
1932  ;  Session  Acts  1852,  96. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 
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H.  E.  Lawrence  v.   J.   S.   Grout. 

A  plat  of  auryey  parportiag  to  be  an  extract  from  an  approved  map  of  a  particular  township,  certi- 
fied by  the  Register  of  the  Land  Office  is  inadmissible  as  evidence,  it  being  only  the  copy  of  a  copy 
and  therefore  not  the  best  evidence. 

TheBurveyer  General  of  the  United  States  for  the  State  is  the  proper  person  to  certify  the  township 


The  reservation  in  the  Act  of  Congress  of  March  2d,  1819,  which  devotes  a  part  of  the  swamp  lands 
to  the  State,  of  lands  which  are  **  daimtd  or  hdd  by  individuaii,^^  does  not  apply  to  persons  who 
claim  or  hdd  lands  without  a  sufficient  basis  for  perfecting  a  title  thereto. 

N»  claim  can  be  enforced  for  Improvementa  made  on  land  while  the  title  is  in  the  sovereign. 

APPEAL  from  the  District  Court  of  St  Mary,  A,  Voorhies,  J. 
/,   G.  <fc  A,  Olivier,  for  plaintiff  and  appellant.     /.  W.    Walkery  for  de- 
fendant 

Cole,  J.  The  plaintiff  and  appellant  claims  to  be  the  owner  of  lots  1  and  3  of 
section  No.  8  in  T.  16,  S.  of  Range  12  E.  in  the  S.  W.  land  district  of  the  State 
of  Louisiana,  containing  fifty-one  44-100  acres;  and  complains,  that  defendant 
has  committed  divers  acts  of  trespass  and  waste  upon  lot  No.  3  aforesaid,  to  his 
damage  five  hundred  dollars. 

He  prays  to  be  quieted  in  his  title  to  said  land,  and  that  writs  of  possession 
issue. 

The  defendant  avers,  that  he  is  the  legal  owner  and  possessor  of  lots  No.  4 
and  6  in  section  No.  3  of  T.  No.  16  S.  R,  No.  12  E.,  which  he  acquired  by  pur- 
chase for  a  valuable  consideration,  the  title  to  which  originally  came  from  the 
United  States. 

Plaintiff  offered  in  evidence  a  patent  for  the  lots  claimed  by  him  from  the 
State  of  Louisiana. 
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Lawrexcb  The  only  (lucstion  in  the  case  is  as  to  the  identity  of  Lot  No.  3  ;  for  plaintiff 

Oroot.  liaa  evidently  a  title  to  it  There  is  a  confliction  in  the  number  of  the  lot 
which  defendant  supposes  he  bought,  between  the  map  of  said  township  1 6, 
as  certified  by  the  Register  and  that  certified  by  the  Surveyor  General  of  the 
State,  the  former  represents  the  lot  claimed  by  defendant  ns  No.  4,  and  the 
latter  represents  said  lot  as  No.  *5. 

Defendant  insists,  that  lot  No.  4,  of  which  he  is  probably  the  owner,  is  the 
lot  No.  3  claimed  by  plaintiff;  and,  to  prove  this,  offered  a  plat  of  sun'cy  pur- 
porting to  be  an  extract  from  an  approved  map  of  township  IC,  certified  by  R. 
Benfjnerel^  Register  of  the  Land  Office  at  Opelousas. 

Plaintiff  objected  to  the  introdudtion  of  this  plat,  upon  the  general  principle, 
that  it  was  not  the  best  evidence,  and  that  it  was  the  copy  of  a  copy. 

We  are  of  opinion  that  this  plat  was  inadmissible. 

The  certificate  is  in  these  words  : 

Land  Office,  Opelousas,  L\.,  April  14/7<,  1856. 

**  I  hereby  certify,  that  the  foregoing  diagram  is  a  true  copy  of  sections  Nos. 
one,  two,  three,  four,  five,  nine,  ten,  eleven  and  sixteen  of  towTi.ship  No.  16, 
south  of  range  No.  12  east,  taken  from  the  map  of  said  township,  on  file  in 
this  office." 

R.  Benguerel,  BegUtrr. 

The  Register  does  not  certify,  that  it  is  a  copy  from  the  original  plat  filed  in 
his  office,  and  the  Surveyor  General  in  the  copy  offered  by  plaintiff  of  the  town- 
ship map  No.  10,  S.  R.  12  E.  certifies,  that  it  is  a  "copy  of  the  original,  now 
on  the  files  of  this  office,"  which  shows,  that  the  map  offered  by  defendant  was 
a  copy  of  a  copy. 

The  surveyor  General  of  the  United  States  for  this  State  is  the  oflScer  who 
has  charge  of  the  public  surveys,  and  he  is  the  proper  person  to  certity  the 
township  maps.     Land  Laws,  vol.  2,  294,  sect  6. 

It  has  been  held  by  this  court,  that  the  copies  of  public  surveys,  deposited 
in  the  office  of  the  Register  of  the  Land  Office,  are  placed  there  for  his  govern- 
ment, and  to  enable  him  to  perform  the  duties  imposed  by  law ;  but  he  has 
not  legal  authority  to  certify  copies  so  as  to  make  them  legal  evidence.  The 
law  intrusts  that  power  to  another  person.  Millaudon  et  al  v.  MeDonogK, 
18  L.,  115. 

It  is  contended,  that  this  decision  has  been  overruled  by  two  decisions,  one 
in  1st  R.  and  the  other  in  3d  R. ;  an  examination  of  these  decisions  will  show, 
that  they  do  not  militate  against  the  one  quoted  from  18th  L. 

In  BoatnerY.  Scott,  1  R.,  552,  it  appears,  that  the  copy  of  the  plat  of  survey 
was  "  certified  by  the  Register  of  the  Land  Office  to  be  a  correct  transcript  of 
the  original  survey  in  his  office,"  and  the  court  considered  it  good  evidence, 
because  it  was  certified  by  the  officer  who  declared  that  he  had  the  custody  of 
the  original  survey. 

In  Desire  Judue  v.  Francois  Chretien,  3  R.,  15,  the  court  merely  declared, 
that  the  Registers  of  the  Land  Offices  of  the  United  States  may,  like  all  other 
keepers  of  public  records,  give  copies  or  extracts  of  any  books  or  documents  in 
their  cw*^<>//y,  and  such  copies  duly  certified  are  admissible  in  evidence;  but 
they  cannot  attest  or  certify  the  contents  of  such  books  or  documents  in  any 
other  manner. 

This  iieoision  was  given  on  a  bill  of  exceptions  to  the  opinion  of  the  District 
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Court  refusing  to  admit  in  evidence  a  certificate  of  the  Register  of  the  Land      Lawrbkck 
Office  at  Opelousas,  attesting  that  the  plaintiff's  claim  to  the  premises  had        Gkout. 
been  allowed  by  the  then  Register  and  Receiver  of  the  office,  as  appeared  from 
the  books  in  the  possession  and  keeping  of  the  Register. 

It  is  evident  that  the  court  did  not  in  this  case  decide  the  point  now  under 
consideration,  and  that  these  two  decisions  are  not  antagonistical  to  that  in 
18  L.,  115. 

Defendant  has  then  shown  no  title  to  the  land  claimed  by  plaintiff,  but  de- 
fendant urges,  that  the  Act  of  Congress  of  March  2d,  1849,  entitled  "An  Act 
to  aid  the  State  of  Louisiana  in  draining  the  swamp  lands  therein,"  and  which 
devotes  a  part  of  the  swamp  and  everflowed  lands  in  Louisiana  to  the  State, 
provides  that  the  grant  shall  not  embrace  swamp  lands  which  are  "  claimed  or 
held  by  individuals,"  and  that  the  land  sued  for  by  plaintiff  is  swamp  land,  and 
was  claimed  five  years  before  plaintiff  purchased  his  warrant. 

As  defendant  has  produced  no  title  for  ths  lot  in  dispute,  he  cannot  fairly 
come  within  this  provision,  for  the  meaning  of  the  proviso  must  be,  that  the 
lands  of  those  shall  not  be  embraced  who  claim  or  hold  their  lands  by  a  title 
or  some  right  that  can  be  enforced  at  law ;  it  cannot  signify,  that  persons  who 
claim  or  hold  lands  without  any  title  or  any  right  which  would  serve  as  a  basis 
for  perfecting  or  obtaining  hereafter  a  title,  could  prevent  such  lands  firom 
being  soM  as  swamp  lands,  for  such  an  interpretation  would  defeat  the  do* 
nation. 

Besides  the  2d  section  of  said  Act  of  Congress  declares :  "  That  as  soon  as 
the  Secretary  of  the  Treasury  shall  be  advised  by  the  Governor  of  Louisiana, 
that  that  State  has  made  the  necessary  preparation  to  deftly  the  expense 
thereof  he  shall  cause  a  personal  examination  to  be  made,  under  the  direction  • 
of  the  Surveyor  General  thereof,  by  experienced  and  faithful  deputies,  of  all 
the  swamp  lands  therein  which  are  subject  to  overflow  and  unfit  for  cultiva- 
tion ;  and  a  list  of  the  same  to  be  made  out  and  certified  by  the  deputies  and 
Surveyor  General  to  the  Secretary  of  the  Treasury,  who  shall  approve  the 
same,  so  for  as  they  are  not  claimed  or  held  by  individuals,"  &c. 

In  the  absence  of  adverse  proof  we  must  presume,  that  the  Secretary  of  the 
Treasury  performed  his  duty,  and  that  the  lot  now  sued  for  by  plaintiff  was 
not  claimed  or  held  by  defendant  in  the  sense  of  the  said  statute  of  Congress. 

It  is  true,  that  defendant  has  offered  in  evidence  the  receipt  of  the  Receiver 
and  the  certificate  of  the  Register  of  the  purchase  by  William  Smith,  under 
whom  he  holds,  of  lots  four  and  six,  but  he  has  adduced  no  title  for  lot  8,  and 
the  judgment  in  his  favor  is  erroneous. 

Defendant  o^ks,  that  in  the  event  of  eviction  he  may  be  paid  for  his  im- 
provements. Without  deciding  whether,  under  the  circumstances  of  this 
case,  he  is  entitled  to  be  paid  for  the  same,  we  would  observe,  that  the  evidence 
as  to  them  is  rather  indefinite. 

Copper  testifies  that  Smith  made  improvements,  but  does  not  state  their 
nature  or  value.  Z,  B.  Heeds  testifies  that  ten  acres  are  probably  cleared.  But 
the  benefit  of  this  clearing  to  the  land  and  augmentation  of  its  value  are  not  so 
clearly  shown ;  besidcp,  it  is  not  proved,  that  this  clearing  was  made  after 
plaintiff  acquired  his  title  from  the  State — for  if  it  was  made  when  the  title 
of  the  lot  was  in  the  sovereign,  defendant  could  not  recover  anything  there- 
for. 

We  think  that  he  is  not  entitled  to  any  compensation  for  his  improvements. 
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Lawbbkci  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  iadgment  of  the 

Ghoct.  lower  court  be  avoided  and  reversed,  and  that  plaintiff  be  quieted  in  his  title 
to  lot  No.  three  in  township  No.  sixteen  south  of  range  No.  twelve  east  in  the 
south-western  land  district  of  the  State  of  Louisiana,  as  designated  and  num- 
bered on  the  approved  township  map,  marked  No.  4,  certified  by  the  Surveyor 
General  of  the  State  of  Louisiana,  and  contained  at  the  end  of  the  record  of 
this  suit  and  that  a  writ  of  possession  issue  according  to  law,  and  that  the  de- 
mand of  defendant  in  compensation  be  rejected,  and  that  defendant  pay  the 
costs  of  both  courts. 
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Charles  Mullen  r.  Giraro  Follain  et  al. 

Where  a  party,  whose  property  was  told  under  an  order  of  aeisare  and  tale,  was  present  at  the  sale 
and  bid  himself  for  the  property,  he  is  estopped  from  contesting  the  validity  of  the  sale  on  merely 
formal  grounds  which  were  obvious  to  him  at  the  date  of  the  sole. 

If  the  advertisement  of  the  sale  was  defective  In  not  describing  particularly  the  buildings,  he  slioald 
have  ofciJected  to  the  sale  and  not  enticed  other  persons  into  bidding. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Martin  J. 
B,  F.  LintoUy  for  plaintiff    /.  F.  Morrogh^  Swayze  A  Moore  and  J.  E, 
King,  for  defendants  and  appellants. 

Spoffokd,  J.  This  suit  was  brought  by  the  former  owner  of  certain  real 
estate  in  the  town  of  Washington,  to  set  aside  a  Sheriff's  sale  thereof  to  the 
defendant  Follain,  made  under  an  order  of  seizure  and  sale,  on  the  ground  of 
imformalities. 

The  informalities  alleged  in  the  petition  are  four : 

1st  Want  of  notice  of  seizure  and  notice  to  appoint  appraisers. 

2d.  Want  of  appraisement 

8d.  Want  of  a  sufficient  description  of  the  property  seized  and  sold. 

4th.  That  the  seizure  was  excessive. 

The  District  Judge  set  aside  the  sale,  and  the  defendants,  Follain,  and  his 
warrantor  Dupre,  the  seizing  creditor,  have  appealed. 

The  judgment  was  erroneous,  because  all  the  alleged  defects,  so  far,  at  least, 
as  they  are  as  proven,  were  ciu*ed  by  the  conduct  of  the  plaintiff  himself. 

He  appeared  at  the  sale,  made  no  opposition  thereto,  bid  himself  for  the  pro- 
perty, thereby  encouraging  others  to  bid,  and  gave  up  possession  of  the  whole 
premises  as  sold  by  the  Sheriff  to  the  purchaser  Follain,  If,  under  such  cir- 
cumstances, he  could  now  attack  the  sale  on  merely  formal  grounds  which 
were  obvious  to  him  at  the  date  of  the  sale,  there  would  be  little  security  for 
bidders  who  might  be  misled  by  the  acts  of  parties  whose  property  is  exposed 
to  public  sale.  See  Walker  v.  Allen^  19  La,  311 ;  MacMastere  v.  CommU- 
eioners,  &c.,  1  Ann.  11  ;  Muir  v.  Henry,  2  Ann.  598. 

It  is  true,  that,  in  forced  alienations  of  real  estate,  there  must  be  a  reason- 
ably certain  description,  as  one  which  will  enable  the  property  to  be  identi- 
fied. Wilson  V.  Marshall,  10  Ann.  829;  Dodeman  v.  Barrow,  11  Ann.  87. 
But  here  the  advertisement  and  Sheriff's  returns  both  of  the  seizure  and  ad- 
judication, so  described  the  lot  of  ground  in  the  town  of  Washington  as  to  en- 
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able  the  parties  to  identify  it  and  the  Sheriff  to  put  the  purchaser  in  possession,  Mollm 
which  he  has  done.  The  proceedings  in  obtaining  the  order  of  seizure  and  Poixaw. 
sale,  which  are  of  record,  embrace  the  authentic  act  of  mortgage  where  the  lot 
was  also,  and,  perhaps,  more  minutely  described.  Because  the  plaintiff  who, 
in  purchasing,  mortgaged  to  his  vendor  the  land  with  the  house  that  then 
stood  on  it,  afterwards  erected  other  small  buildings  upon  the  lot,  it  does  not 
follow  that  the  sale  could  be  annulled  on  the  ground  that  the  new  buildings 
which  thus  became  subject  to  the  mortgage  affecting  the  lot  (C.  C.  3278)  were 
not  particularly  described  in  the  order  of  sale,  advertisement,  &c.  They 
passed  with  the  lot  of  which  they  became  a  part  (C.  C.  497).  The  plaintiff 
was  bound  to  know  this,  and,  if  he  wished  a  more  minute  advertisement, 
should  have  applied  in  time  to  have  it  made.  At  least,  being  present,  he 
should  have  objected  to  the  sale  and  not  have  enticed  other  persons  into  a 
snare  by  bidding  himself.  TKe  remarks  of  the  Court  in  Seawell  v.  Payne^  5 
Ann.  259,  are  directly  applicable  to  this  state  of  facts :  **  It  is  obvious  that  the 
plaintiff  acquiesed  in  this  description.  He  had  his  chance  of  buying  under  it, 
and  if  those  who  were  competing  with  him,  bought  under  that  description,  it 
seems  to  us  that,  on  the  principles  of  law  on  which  courts  always  act  in  cases 
of  this  kind,  it  is  not  competent  for  the  plaintiff  to  avail  himself  of  the  defec- 
tive description  of  the  property  which  had  passed  under  his  eye,  and  which 
he  had  an  opportunity  of  correcting.  We  think  we  are  authorized  to  infer, 
as  a  question  of  fact,  that  the  plaintiff,  so  far  as  to  those  with  whom  he  treated 
about  the  purchase  of  the  property,  assented  to  the  sale  in  this  form,  and  is 
estopped  from  contesting  its  validity  on  that  account*'  Cases  cited  in  Story's 
Equity  Jurisprudence,  sees.  884,  386,  886. 

As  to  the  alleged  defects,  we  may  remark  that  the  record  shows  that  there 
was  an  appraisement,  and  that  the  plaintiff  appointed  one  of  the  appraisers  • 
this  was  also  a  waiver  of  notice  of  seizure,  if  such  notice  was  not  given,  and 
the  party  had  a  remedy  for  an  excessive  seizure  given  by  the  Code  of  Practice, 
Articles  652,  653.  It  is  too  late  to  object  on  this  score,  after  a  judicial  sale, 
and  it  would  not  even  have  been  a  sufficient  ground  for  an  injunction.  See 
Dobh9  V.  Hawken^  3  Rob.  127  ;  Temple  v.  Marshall  A  James^  11  An.  618. 

The  appellee  complains,  in  the  brief  filed  by  his  counsel,  that  the  order  o^ 
seizure  and  sale  was  issued  in  favor  of  the  seizing  creditor,  without  authentic 
evidence  of  the  transfer  of  the  notb  and  mortgage  to  himself.  This,  though 
shown  by  the  evidence,  has  nothing  to  do  with  the  issoes  presented  by  the 
pleadings.  In  cases  of  this  kind,  the  evidence  is  presumed  to  be  offered  to 
establish  only  the  informalities  alleged.  No  appeal  waa  taken  from  the  order 
of  seizure  and  sale,  and  no  opposition  was  made  to  it ;  and  this  action  was  not 
brought  to  annul  it  f<l^  any  such  defect  as  that  here  insisted  upon. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  there  be  judgment  against  the  plaintiff  on 
his  demand,  he  paying  costs  in  both  courts. 
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S.  Leokard  v.  Benjamin  Hudson,  Tutor. 

Eridenoe  may  be  reoelved  to  ibow  that  a  note  which  was  giren  by  the  former  tutor  of  a  minor,  in  bis 
own  name,  was  In  fact  signed  by  him  in  his  capacity  of  tutor,  and  that  the  consideration  was  a 
debt  due  by  the  minor.  Such  testimony  does  not  contradict  any  part  of  the  note,  and  will  authorise 
a  Judgment  on  the  note  against  another  tutor  to  the  minor  subsequently  appointed. 

APPEAL  from  tho  District  Court  of  St  Mary,  A.  Voorhies,  J. 
K   i\    Wilson^  for  plaintiff.     T,  H.  Leicis,  for  defendant  and  appellant 

CoiE.,  J.  This  suit  is  instituted  on  a  note  for  $1384  26  with  8  per  cent 
interest  fVom  the  1st  of  Maroh,  1951,  payable'on  the  Ist  of  March,  1852,  to 
plaintiff  or  his  order. 

It  is  alleged,  that  this  note  was  made  by  William  Smith  Gordy^  now  de- 
ceased, as  natural  tutor  of  his  minor  children,  for  services  rendered  on  the 
plantation,  the  right  and  title  of  which  were  vested  in  the  said  children. 

This  suit  is  instituted  against  Benjamin  Hudson,  the  present  tutor  of  said 
minors. 

It  is  urged  that  evidence  was  inadmissible  to  prove,  that  this  note  was  given 
by  W,  S.  Gordyy  as  tutor  to  his  minor  children. 

This  evidence  was  admissible  ;  plaintifT  had  the  right  to  establish  in  what 
capacity  the  note  was  signed  ;  such  testimony  does  not  contradict  any  part  of 
the  note.     Vide  Pascal  v.  Union  Bank,  9  A.,  484. 

The  testimony  shows,  that  the  consideration  of  this  noto  inured  to  the  bene> 
fit  of  the  minors ;  they  are  then  responsible  therefor.  Sueotmion  of  Johnson, 
4  A.,  253, 

It  is  also  urged,  that  the  note  sued  on  novated  the  debt  due  by  the  minors, 
and  if  the  debt  be  not  novated  it  is  prescribed  by  three  years.  This  is  incor- 
rect ;  the  Civil  Code,  Art.  3503,  provides,  that  the  action  for  the  salary  of  over- 
seers is  "  prescribed  by  three  years,  unless  there  be  an  account  acknowledged, 
a  note  or  bond  given,  or  an  action  commenced  before  that  time.** 

As  a  note  was  given  in  the  case  at  bar,  the  three  years'  prescription  becomes 
inapplicable,  and  the  case  falls  under  the  operation  of  Article  3505  of  the  Civil 
Code. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  GOfits. 
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Police  Jury  v.  Landry. 

None  are  legal  Yotera  at  an  elcotlon  held  by  order  of  the  Police  Jury  to  decide  whether  an  ordinance 
imposing  a  tax  for  worlcs  of  ioterDal  Improvement  shall  be  approved,  but  the  proprietors  of  landed 
•state  in  the  parish  or  municipal  corporation  where  the  election  is  held. 

APPEAL  from  the  District  Court  of  St  Martin,  A.  Voorhies,  J. 
Dehlane  cfc  Fuselier,  for  plaintiff  and  appellants.    Simon  A  Oary^  for  de. 
fendant. 

Cole,  J.  On  the  13th  of  October,  1852,  the  Police  Jury  of  the  parish  of 
St.  l^artin  levied  a  tax  of  $103,750  00  on  the  landed  property  of  the  parish, 
payable  in  five  equal  installments,  according  to  the  assessment  roll  of  the  pre- 
ceding year. 

The  object  of  this  tas  was  to  subscribe  for  4150  shares  of  the  New  Orleans, 
Opclousas  and  Great  Western  Railroad  Company. 

An  election  was  ordered  to  take  place  on  the  16th  of  November,  1862,  in 
compliance  with  the  Act  of  1852  of  the  Legislature  No.  175,  p.  128,  Acts  of 
1 852  ;  to  ascertain  the  sense  of  the  voters  on  whose  property  the  tax  was  pro- 
posed  to  be  levied. 

Two  hundred  and  sixty-four  votes  were  polled,  giving  a  minority  of  thirty-six 
votes  in  favor  of  the  tax. 

The  defendant  being  sued  for  the  first  installment  of  his  tax,  contests  the 
validity  of  the  election  on  several  grounds  ;  as  we  are  of  opinion  that  one  of 
the  alleged  informalities  is  sufficient  to  render  the  election  null,  we  will  only 
allude  to  it. 

Said  Act,  approved  March  12th,  1852,  is  "An  Act  providing  for  the  sub- 
Ecription,  by  the  parishes  and  municipal  corporations  of  this  State,  to  the  stock 
of  corporations  undertaking  works  of  internal  improvement,  and  for  the  pay- 
ment  and  disposal  of  the  stock  so  subscribed.'' 

The  8d  section  of  this  Act  declares : 

**  That  no  ordinance  passed  under  the  provisions  of  this  Act  shall  be  valid 
or  take  effect  until  it  shall  have  been  approved  and  ratified  by  a  majority  of 
the  voters  on  whose  property  the  tax  is  proposed  to  be  levied,  at  an  election  to 
be  held  specially  for  that  purpose,  by  order  of  the  Police  Jury  or  municipal 
corporation  passing  the  ordinance,"  &c 

The  second  section  declares,  that  the  property  on  which  the  tax  is  to  be 
levied  is  the  landed  estate  situated  in  the  parish  or  municipal  corporation. 

It  is  clear  from  these  sections,  that  none  are  legal  voters  for  a  tax  of  the  kind 
under  consideration,  but  the  proprietors  of  landed  estate  in  the  parish  or  muni- 
cipal corporation  where  the  election  is  held. 

The  meaning  of  the  word  **  voters,"  in  the  latter  part  of  the  third  section 
must  be  interpreted  by  the  definition  thereof  in  the  first  part  of  the  same 
section. 

Now  it  is  established,  that  a  sufficient  number  of  illegal  votes  were  taken  to 
determine  the  result  of  the  election  in  favor  of  the  tax,  and  that  the  tax  was 
carried  by  means  of  said  illegal  votes. 
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PoLrd  Jc«r  But  it  is  said,  that  defendant  has  ratified  the  election  so  far  as  he  is  in- 
laitdst.  dividually  concerned,  but  no  legal  ratification  has  been  shown,  even  if  it  was 
possible  for  an  individual  to  ratify  an  election  which  is  nulL 

Even  if  defendant  signed  the  list,  which  contained  the  names  of  those  who 
wished  to  avail  themselves  of  the  13th  section  of  the  charter  on  account  of  the 
said  tax,  still  it  is  not  proved,  that  he  was  aware  of  the  illegality  of  the  election 
at  the  time  he  signed  the  same,  and  his  consequent  freedom  from  liability  on 
account  of  said  railroad  tax. 

The  Police  Jury  could  not,  as  argued  by  plaintiff,  ratify  the  election ;  if 
illegal,  they  had  no  power  to  ratify  it,  for  none  but  the  legal  voters  under  the 
statute  could  declare  if  the  tax  should  be  imposed. 

We  arc  of  opinion  then,  that  defendant  is  not  liable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  afiSrmed, 
with  costs. 


Setter,  Hyde  &  Mackie  v.  Alexander  Landry. 

By  the  "  action  of  workmen)  laborers  and  lerrants  for  the  payment  of  their  wages,**  which  is  pre- 
scribed by  one  year  under  Act  8^9,  C.  C,  is  meant  only  the  action  of  such  worlcmen,  laborers  and 
servants  against  their  immediate  employers  who  hire  them  by  the  day  or  by  the  month,  and  not 
the  action  of  a  contrector  who  undertakes  a  specific  Job. 

The  action  on  the  contract  is  not  barredd  by  one  year,  although  the  charge  is  made  op  partly  of  the 
items  for  which  they  had  to  pay  workmen  and  material  men. 

APPEAL  from  the  District  Court  of  St,  Martin,  A,    VoorhieSy  J. 
J.    G.  Olixier^  for  plaintiffs.     Simon  &  Gary^  for  defendant  and  appel- 
lant. 

Spofford,  J.  The  plaintiffs,  keepers  of  a  dock  at  Algiers,  sued  the  defendant, 
owner  of  the  steamboat  Pitser  Miller,  upon  an  account  for  $197^  19  for  docking, 
overhauling  and  repairing  the  said  steamer,  and  furnishing  materials  for  said 
work.  The  defendant  sets  up  a  claim  for  $3000  in  reconvention.  The  District 
Judge  rendered  a  judgment  in  favor  of  the  plaintiffs  for  $1472,  rejecting  the 
reconventional  demand  altogether.  The  defendant  has  appealed,  and  the  plain- 
tiff in  answer  thereto  prays  that  the  judgment  be  increased  to  the  amount 
claimed  in  the  petition. 

The  defendant  insists,  that  the  prescription  of  one  year  is  applicable  to  the 
whole  account  sued  upon,  and  if  not  to  the  whole,  at  least  to  such  portiona  of 
it  as  embrace  materials  furnished  for  the  repair  of  the  vessel.  He  cites  the 
Article  3499  of  the  Code  to  support  this  plea.  The  construction  of  this  Art 
has  been  judicially  settled.  By  *'  the  aciion  of  workmen,  laborers  and  servants 
for  the  payment  of  their  wages,*'  is  meant  only  the  action  of  such  workmen, 
laborers  and  servants  against  their  immediate  employers  who  hire  them  by  the 
day  or  by  the  month,  and  not  the  action  of  a  contractor  who  undertakes  a 
specific  job,  and  it  is  immaterial  whether  the  price  of  the  job  be  fixed  by  con- 
tract or  left  for  adjustment  upon  a  quantum  7n€ruit»  GalluBpy  v.  Liting9U}u^ 
6  An.,  671.  And  by  the  action  '^for  the  supply  of  wood  and  other  things 
necessary  for  the  construction,  equipment  and  provisioning  of  ships  and  other 
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vessels,"  is  meant  the  action  of  the  sellers  of  the  raw  materials  only,  against  6«tkb 
the  parties  who  buy  directly  from  them  whether  they  be  the  owners  of  the  Laxmy. 
Yessel  or  undertakers  for  repairs.  This  was  directly  decided  in  the  case  of 
Harrod  v.  Woodruffs  3  Rob.,  336,  where  it  was  held,  that  shipwrights  who 
undertake  to  build  or  repair  a  vessel  are  neither  workmen  or  laborers  claiming 
their  wages,  nor  are  they  furnishers  of  wood  or  other  materials  claiming  the 
price  thereof.  They  themselves  hire  workmen  and  buy  materials.  Their  own 
contract  is  to  do  a  job.  Their  remuneration  for  this  is  an  entire  charge,  although 
made  up  partly  of  the  items  for  which  they  have  had  to  pay  workmen  and 
material  men  ;  but  the  action  of  the  contract  is  not  barred  by  one  year — that 
of  the  workmen  against  their  immediate  employer  for  daily  or  monthly  wages 
and  that  of  material  men  against  their  immediate  builders  for  the  price,  is 
barred  by  that  term. 

The  demand  for  damages  pleaded  in  reconvention  grows  out  of  an  alleged 
delay  on  the  part  of  the  plaintiffs  in  performing  their  contract  to  repair  the 
FiUer  Miller.  But  there  was  no  contract  that  the  work  should  be  finished 
within  a  limited  time.  It  appears,  that  a  day  was  fixed  for  putting  the  boat  in 
the  dock,  and  that  although  she  was  ready,  four  or  five  days  elapsed  before 
she  was  docked.  The  expenses  for  keeping  the  boat  there  for  that  time  would 
be  all  the  damages  that  could  be  allowed.  It  does  not  appear  that  the  subse- 
quent grounding  of  the  boat  in  the  Atchafalaya  was  the  proximate  result  of 
this  delay  in  docking  her.  Such  damages  are  too  remote  and  conjectural  to 
be  considered  even  had  there  been  a  contract  to  repair  the  boat  by  a  certain 
time.  The  expenses  for  the  delay  actually  proven  do  not  exceed  $150.  As 
the  District  Judge  allowed  a  deduction  of  $500  for  overcharges  in  the  plaintiffs' 
bill,  a  deduction  which,  under  the  evidence,  seems  to  us  extremely  liberal, 
"we  are  not  disposed  to  interfere  with  the  judgment. 

The  appellant  certainly  has  not  sufficient  reason  to  complain ;  and  the  ap- 
pellees' prayer  for  an  amendment  in  his  favor  must  also  be  refused,  there  not 
being  a  manifest  error  to  his  prejudice. 

Judgment  affirmed. 


Frances  E.  Lawrence  and  Husband  v   J.  Burris. 

The  hasband  is  a  necenary  party  to  an  appeal  taken  from  a  Judgment  In  fayor  of  his  wife,  and  if 
hit  name  is  omitted  in  the  appeal  bond,  when  the  appeal  li  granted,  as  if  on  motion  in  open 
eoort,  the  appeal  will  be  dismissed. 

APPEAL  from  the  District  Court  of  the  parish  of  St  Mary,  A,  Voorhia,  J. 
/.  0,    Olivier,  for  plaintiffs.     T,  H.  Lewie,  J,  A,  McClarty,  for  defen- 
dant and  appellant 

Spofford,  J.  Francee  E.  Brashear,  yrxh  oi  Henry  E,  Lawrence,  "autho- 
rized, assisted  and  joined  by  her  said  husband,"  alleging  herself  to  be  the 
owner  of  a  certain  tract  of  land  upon  the  Bayou  Boeuf,  in  the  parish  of  St 
Mary,  brought  suit  against  the  defendant,  as  the  possessor  of  an  adjoining 
tract,  to  fix  the  boundary  line  between  the  two  co-terminous  estates,  and  to 
recover  damages  for  alleged  trespasses. 
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LiwBwoK  The  defendant  answered,  denying  the  trespasses,  avering  that  the  land  upon 

BuBBBB.  which  the  plaintiff  says  he  had  encroached,  was  his,  and  in  case  of  eviction  by 
her,  claiming  a  large  sum  against  her  for  the  value  of  his  improvements. 

A  survey  was  had,  and  there  was  a  judgmcht  in  favor  of  the  plaintiff^  fix- 
ing the  limits  in  accordance  with  her  prayer,  and  adversely  to  the  pretensions 
of  the  defendant. 

The  defendant  appealed.  He  gave  an  appeal  bond  only  in  favor  of  3fn. 
Zaicreneey  and  not  in  favor  of  her  husband. 

Mrs.  Lawrence^  authorized  by  her  husband  for  this  special  purpose,  now 
moves  to  dismiss  the  appeal,  because  the  defendant  has  not  made  her  said 
husband  a  party  to  the  appeal. 

He  is  a  necessary  party.  No  valid  judgment  could  be  rendered  against  her, 
even  in  a  matter  pertaining  to  her  separate  interest,  without  his  presence  to 
assist  her. 

In  this  case,  the  appeal  bond  is  the  only  test  of  the  question,  whether  the 
defendant  has  made  him  a  party  to  the  appeal.  For  the  order  of  appeal  was 
granted  in  chambers,  pursuant  to  the  following  consent  authorizing  the  Judge 
to  decide  the  case  in  chambers :  **  Either  party  shall  have  the  right  to  appeal 
from  said  judgment,  as  if  moved  for  in  open  court,  on  furnishing  the  bond 
and  security  for  the  amount  which  shall  be  fixed  to  the  order  to  be  granted  by 
the  Judge  presiding.  Waiving  the  necessitj-  of  petition  and  citation  of  ap- 
peal." 

In  a  case  of  this  kind,  it  has  been  held  that  the  parties  mentioned  in  the  ap- 
peal bond  are  alone  parties  to  the  appeal.  Robert  v.  Ride^  II  An.  410 ;  sec 
also  IleitHoii  V.  Crmcell,  10  An.  232. 

In  LanoHCY.  Reed^  7  La.  IIH,  the  appeal  was  dismissed  for  the  following 
reasons,  assigned  by  Mathews,  J.  "  The  suit  is  brought  against  an  executor 
and  a  testamentary  heir;  the  latter  being  a  married  woman,  was  sued  together 
with  her  husband.  He  is  not  cited  in  the  appeal,  which  ought  to  have  been 
done,  he  being  a  party  to  the  suit  necessarily  made  so,  to  protect  the  intere$t 
of  hia  wife:' 

In  Wells  V.  Scot  f  8  Executrix^  10  La.  401,  a  similar  ruling  was  made.  It 
was  objected  then  that  the  wife  was  before  the  court  merely  as  executrix  and 
might  well  appear  without  the  assistance  of  her  husband.  The  court  remarked 
that  "  the  118th  Article  of  the  Code  of  Practice  provides,  that  in  all  suits  for 
a  cause  of  action  relative  to  the  wife*s  separate  interest,  both  husband  and 
wife  must  be  parties.  In  this  case,  the  husband  was  a  party  below,  and  the 
judgment  is  in  favor  of  the  executrix  for  a  balance  on  her  account  of  adminis- 
tration. The  balance  thus  decreed  to  her  evidently  does  not  belong  to  the 
estate,  and  consequently  not  to  the  executrix  in  that  capacity,  but  personally. 
The  judgment  became  her  property,  and  when  the  appellants  seek  to  avoid  it, 
her  husband  must  be  joined  with  her." 

The  appeal  being  granted,  as  if  on  motion  in  open  court,  the  only  mode  in 
which  the  appellant  could  manifest  an  intention  to  bring  Mr,  Lawrence  before 
the  appellate  court,  was  by  giving  an  appeal  bond  in  his  favor  as  well  as  in 
favor  of  his  wife. 

Appeal  dismissed. 
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B.  C.   Crow  v.  Sarah  Watkins*  Heirs. 

A  Judgment  cannot  be  enjoined  by  a  plea  in  compensation  founded  on  notei  of  the  plaintiff  held  bj 

defendant  before  the  Judgment  enjoined  was  rendered. 
In  the  absence  of  proof  It  will  be  presumed  that  the  notes  were  acquired  before  their  maturity. 

APPEAL  from  the  District  Court  of  Lafayette,  Dupre  J. 
M.  K  Gomel^  for  plaintiflf  and  appellant     D.  0,  Bryaa^  J,  M.  Porter 
and  /.  W.  Walker y  for  defendants.. 

Spofford,  J.  Both  parties  complain  of  the  judgment  in  this  case,  but  we 
think  both  should  be  satisfied. 

It  is  clear,  that  the  credit  for  $195,  claimed  by  the  plaintiflf  in  injunction 
without  a  certain  date,  was  embraced  in  the  schedule  of  credits  marked  i\,  as 
having  been  paid,— $95  on  the  15th  May,  1840,  and  $100  on  the  2Gth  May, 
1846.  As  that  schedule  includes  the  $700  paid  by  the  draft  on  John  Hatty 
dated  March  10th,  1849,  it  must  have  been  executed  after  the  receipt  of  March 
14th,  1849,  at  the  bottom  of  which  the  memoranda  relative  to  the  $195  appears. 
That  memorandum  is  presumed  to  bear  the  date  of  the  receipt  above  it,  and 
there  was  as  much  rGason  to  include  the  $195  in  schedule  A  as  the  $700. 

There  was  no  error  in  rejecting  the  plaintiff  ^s  pleas  in  compensation,  founded 
upon  the  notes  of  A.  J,  Porter  and  A.  Camphelly  and  upon  the  account  for 
professional  services  rendered  in  1843.  The  claims  were  prescribed,  and  pre- 
scription was  pleaded  by  those  of  the  defendants  in  injunction  who  were  in- 
terested. 

The  case  of  Rlddell  v.  Gormleyy  4  An.,  140,  does  not  apply  to  this,  for 
here  compensation  is  pleaded  by  way  of  exception,  and  it  cannot  be  pretended 
that  it  took  place  by  operation  of  law.  If  the  plaintiflT  held  the  notes  before 
the  judgment  enjoined  was  rendered  he  should  have  pleaded  them  there  and 
then,  and  cannot  enjoin  now  to  compensate  them.  In  the  absence  of  proof  ho 
is  presumed  to  have  acquired  them  before  maturity. 

The  District  Judge  did  not  err  in  placing  his  estimate  of  the  value  of  the 
services  rendered  in  the  suit  of  Rice  v.  Campbell  at  $75,  the  mean  between 
the  two  extremes  mentioned  in  the  statement  of  facts. 

As  to  the  answer  of  the  defendants  to  the  appeal  it  suffices  to  observe,  that 
they  were  correctly  condemned  to  pa}'  the  costs  below,  and  that  the  prayer  of 
Martha  0,  Porter,  for  damages,  was  rightfully  refused,  since  the  defendants 
brought  ab(mt  the  necessity  for  the  injunction,  by  issuing  an  execution  for  the 
whole  of  a  judgment,  about  half  of  which,  by  their  own  admissions,  had 
been  discharged.  No  credits  appear  to  have  been  allowed  the  plaintiff  which 
are  not  justified  by  the  evidence. 

Judgment  affirmed. 
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Edmcnd  p.  Dwigut  r.  Drcry  Mason  et  al. 

Where  tlie  garnishee  In  an  attachment  suit  has  in  his  answers  acknowledged  to  be  in  possession  of 
property  belonging  to  the  defendant,  it  Is  not  necessary  there  should  be  a  seiEure  by  the  Sheriff  to 
support  the  attachment. 

APPEAL  from  the  District  Court  of  St.  Mary,  A.   Voorhies,  J. 
J.    W.    Waller,  for  plaintiff  and  appellant.     //.    Gihbon,  for  defendants, 

Buchanan,  J.  This  suit  was  commenced  by  attachment  against  two  absent 
defendants,  Drury  Mason  and  Deli  la  Mason. 

One  of  the  defendants,  Delila  Mason,  having  died  since  the  commencement 
of  this  suit,  her  estate  was  administered  upon  in  the  parish  of  St  Mary  (where 
this  suit  was  pending,)  and  her  administrator,  Charles  It.  Mv^gah,  who  had 
already  been  cited,  as  garnishee,  under  the  attachment  herein,  was  cited  aner 
in  his  administrative  capacity,  and  filed  an  answer  in  said  capacity  upon  the 
merits,  to  wit :  the  general  issue.  The  curator  ad  hoc  appointed  by  the  court 
to  represent  the  other  defendant,  Drury  Mason,  also  filed  in  his  name  a  general 
denial. 

Upon  these  issues  the  parties  went  to  trial,  and  judgment  was  rendered  in 
favor  of  plaintiff.  But  upon  the  motion  of  the  administrator  of  the  one  de- 
fendant, and  of  the  curator  ad  hoc  of  the  other,  a  new  trial  was  granted  and 
the  court  below  gave  judgment  of  nonsuit^  as  to  both  defendants,  on  the  ground 
that  the  Sheriff  had  not  made  a  seizure  of  the  property  of  defendant^  which 
the  answers  of  the  garnishee,  Charles  R.  Muggah,  acknowledged  to  be  in  his 
hands. 

We  think  the  court  erred.  The  garnishee's  answers  to  interrogatories  were 
filed  on  the  11th  July,  1853,  and  acknowledged  the  possession  of  slaves  which 
had  been  adjudged  to  belong  to  Drury  and  Delila  Ma^on.  The  record  of  the 
suit  in  which  those  slaves  had  been  so  adjudged  the  property  of  defendants,  is 
in  evidence,  and  identifies  the  slaves  referred  to  in  the  answers  of  the  garnishee. 
The  estate  of  Delila  Mason  is  in  court,  independently  of  the  attachment,  by 
the  answer  of  the  administrator,  filed  on  the  10th  July,  1855.  The  fact  of  an 
administration,  sufficiently  demonstrates  the  existence  of  assets  within  the 
jurisdiction  of  the  court;  and  the  curator  ad  hoc  of  the  other  absent  defendant 
Drury  Mason,  was  fully  authorized  by  this  state  of  facts  to  join  issue  as  he  did 
upon  the  9th  April,  1857. 

It  is,  therefore,  adjudged  and  decreed,  that  the  Judgment  of  the  District 
Court  be  reversed  ;  that  the  cause  be  remanded  to  be  proceeded  in  according 
to  law,  and  that  the  appellees  pay  the  costs  of  appeal 
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William  Rociiel,  Tutor,  v.  David  Berwick. 

The  redhibitory  action  cannot  be  maintained  by  the  purchaser  of  a  slave  at  auction  where  It  appear! 
that  he  was  told  by  the  auctioneer  in  answer  to  his  own  question,  that  the  sale  was  made  without 
any  gruarantee  except  of  title,  and  that  tor  a  considerable  time  before  he  gave  his  notes  in  com- 
pliance with  the  adjudication  he  was  aware  of  the  extent,  if  any,  to  which  the  value  of  the  slave 
was  Impaired  by  tke  alleged  malady. 

From  this  a  waiver  of  any  objection  to  the  purchase  on  the  ground  of  unsoundness  will  be  inferred. 

APPEAL  from  the  District  Court  of  St,  Mary,  A.    VoorJiies,  J. 
/..(?.  rC  A.  Olitier,  for  plaintiff.     J,  A,  McClarty,  for  defendant' and 
appellant 

BcCHANAK,  J.  The  slave  William  was  sold  on  the  19th  March,  1855,  at  a 
probate  sale  of  the  estates  of  Mary  Bell  and  Mattheip  Rogers^  and  was  ad- 
judicated to  defendant  for  the  price  of  eight  hundred  dollars,  payable  in  his 
notes  at  1,  2,  3  and  4  years.  The  auctioneer  proclaimed  on  the  stand,  in 
answer  to  a  question  put  to  him  by  defendant  himself,  as  one  of  the  witnesses 
thinks,  that  the  sale  was  made  without  any  guarantee,  except  of  title.  It  ia 
argued  for  defendant,  that  this  announcement  was  not  binding  upon  the  bidders 
at  the  sale.  In  support  of  this  position  the  case  of  Xott  y.  Oak^y^  19th  La. 
Rep.,  16,  is  quoted.  But  in  that  case  there  was  an  alteration  of  the  terms  of 
sale,  by  the  announcement  from  the  auctioneer's  stand  of  a  condition  different 
from  and  contrary  to  those  which  were  contained  in  the  advertisement  of  sale. 
Whereas,  in  the  present  case  there  was  no  such  alteration. 

It  is  admitted,  that  in  the  advertisement  of  this  sale  nothing  was  said  about 
guarantee. 

Upon  the  merits,  it  is  not  proved  to  our  satisfaction  that  the  redhibitory 
malady  complained  of  existed  before  the  sale.  A  witness  who  had  charge  of 
the  slave  as  overseer  of  the  plantation,  for  many  years  before  and  up  to  the 
time  of  the  sale,  swears  that  he  always  considered  him  a  good,  sound  able- 
bodied  negrd 

We  have  the  further  circumstance  in  favor  of  plaintiff's  claim,  that  the  de- 
fendant was  fully  aware  of  the  extent,  if  any,  to  which  the  value  of  the  slave 
was  impaired  by  the  alleged  malady,  shortly  after  the  sale,  and  a  considerable 
time  (say  three  weeks)  before  he  gave  his  notes  in  compliance  with  the  terms 
of  adjudication.  We  infer  from  thLs  a  waiver  of  any  objection  to  the  purchase 
on  the  ground  of  unsoundness. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  aflBrmed,  with  costs. 
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SrccEssioK  OF  H.  Valansart— Opposition  of  P.  J.  Pavy. 

On  the  remoTal  to  tbifl  State  of  French  subjects,  who  wer«  married  and  resided  long  after  their 
marriage  in  France,  a  tacit  mortgage  in  favor  of  tlie  wife  for  preexisting  claims  against  her  hus- 
band, originating  during  their  residence  in  France,  does  not  attach  to  the  immoTablef  acquired  bj 
her  husband  after  his  arrlral  here. 

A  PPEAL  from  the  District  Court  of  St.  Landry,  Martel,  J. 
A.    J,  G.  Olivkr  and  E.  H,  Martin,  for  appellant.   Sicayzc  <&  Moure^  for  ap- 
pellee. 

Spofford,  J.  Lucile  Lemoiiie,  widow  of  Henri  Valansart,  and  one  of  the 
appellees  in  this  case,  has  moved  to  dismiss  the  appeal. 

Her  motion  came  too  late.  The  day  before  it  was  made,  she  had  filed  an 
answer  to  the  merits  praying  an  amendment  of  the  judgment  in  her  favor. 
This  was  a  waiver  of  all  informalities  in  bringing  up  the  appeal.  Shall  v. 
Banks,  8  Rob.  170;  Dunbar  y.  Ottens,  10  Rob.  140;  Carmichael  v.  Armor,  1 
Rob.  197;  Gayoso  y,  Garcia,  1  N.  S.  827;  DuncarCs  Executors  y.  Poydrai 
Executors,  4  N.  S.  360 ;  BarJcham  v.  Livingston,  11  An.  604. 

It  is  true,  this  court  will  notice  ex  officio  the  absence  of  essential  parties 
which  would  render  it  impossible  to  interfere  with  the  judgment  appealed 
from  without  affecting  prejudicially  the  rights  of  such  parties.  But  in  this 
case,  we  observe  that  the  only  controversy  is,  whether  the  claim  of  Lucile 
Lcmoine,  widow  of  Henri  Valansart,  for  the  sum  of  fifty-two  thousand  nine 
hundred  (52,900)  francs,  with  a  legal  or  tacit  mortgage  on  all  the  property  of 
said  Valansart,  deceased,  in  preference  to  all  other  persons,  with  five  per  cent 
interest  from  the  month  of  October,  1 853,  shall  be  displaced  by  the  acknow- 
ledged mortgage  claims  of  P.  J.  Pavy,  for  some  $27,566,  l)esides  interest, 
which  have  been  placed  upon  the  tableau  and  allowed  by  the  judgment  as 
next  in  rank  to  the  widow's  claim.  The  opposition  to  the  small  claim  of 
fT'rJaiw  is  abandoned ;  and  Louis  Chaudet,  the  administrator  of  the  succes- 
sion, whose  tabliau  is  opposed  by  Pavy,  is  a  party  before  us.  We  can,  there- 
fore, settle  the  controversy  between  the  \\idow  of  Valansart  and  the  oppo- 
nent of  Pavy,  without  disturbing,  in  any  degree,  the  rights  of  other  parties. 

Henri  Valansart  and  Lucile  Lemoine  were  married  in  France,  their  domicil 
of  origin,  in  1835.  Just  before  the  marriage  was  solemnized,  they  entered 
into  a  marriage  contract,  by  which  it  appears*  that  the  wife  brought  to  her 
husband  a  dowry  of  thirty-five  thousand  francs.  Both  spouses  continued  to 
live  in  Fr.^nce,  where  Valansart  appears  to  have  been  extensively  engaged  in 
business  as  a  miller  and  flour  merchant,  until  the  year  1 848,  when  he  came  to 
this  country.  In  February,  1849,  he  entered  into  a  planting  partnership  with 
the  appellant,  P.  /.  Pary.  Valansart  contributed  $6,900  to  the  enterprise, 
and  the  titles  to  the  lands  were  taken  in  his  name.  The  act  of  partnership 
being  sous-seing  prite,  Pavy  contributed  an  equal  amount.  The  plantation 
was  situated  in  the  parish  of  St.  Landry.  The  partnership  became  largely 
indebted  to  their  commission  merchants,  P.  J.  Pavy  &  Co.  and  Pavy,  Lohit  A 
Co.  ;  the  balance  due  in  May,  1852,  l)cing  $60,352  34.     Half  of  this  debt  was 
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due  by  each  partner,  to  wit,  $30,176  17.     At  the  same  time  Paty,  Lohit  db    succwsioK^or 
Co.  owed  Valansart,  on  his  individual  account  with  them,  $5,823  17.  Deduct- 
ing that  from  his  half  of  the  partnership  debt,  left  him  indebted  to  Pavy,  Lo- 
hit &  Co,  in  the  sum  of  $24,853  10. 

It  seems  that  Pavy  paid  this  sum  for  Valan»art^  and  thereby  became  his 
creditor  for  the  amount  He  also  paid  for  him  a  further  sum  of  $3,213,  all  of 
which  was  acknowledged,  in  writing,  by  Valanmrt^  who  g^ave  his  notes  to 
Pary,  dated  in  June,  1852,  one  for  $12,000,  and  the  other  for  the  sum  of 
$12,358,  and  a  third  note,  dated  in  January,  1853,  for  $3,213  ;  all  bearing  in- 
terest from  specified  dates.  On  the  14th  of  March,  1853,  ValaTisart  and  Pavy 
executed  a  recognitive  act  in  authentic  form,  acknowledging  each  other^s  title 
to  an  undivided  half  of  the  property  belonging  to  the  **  Valansart  plantation  ;^* 
in  this  act  the  indebtedness  of  Valansart  to  Pavy  for  the  three  above  de* 
scribed  notes,  was  acknowledged,  and  to  secure  the  same,  the  former  specially 
mortgaged  to  the  latter  his  undivided  half  of  the  plantation  and  its  dependen- 
cies, together  with  the  thirty-fiyc  t  laves  thereon.  The  notes  were  paraphed 
and  identified  with  the  notarial  act  aforesaid,  which  was  duly  recorded  in  the 
alienation  and  mortgage  books  of  the  Recorder's  ofiBce  for  the  parish  of  St. 
Landry,  on  the  24lh  March,  1853. 

Late  in  1849,  Mrs.  Valatisart^  lefl  her  home  in  France,  and  came  to  the 
United  States.  She  joined  her  husband  at  the  plantation  in  St  Landry,  in 
the  latter  part  of  1850,  or  the  early  part  of  1851.  Both  spouses  continued  to 
reside  here  until  the  death  of  Henri  Valansart^  in  October,  1868. 

Upon  the  opening  of  his  succession,  Mrs,  Valansart  advanced  her  claim  for 
$65,900  francs,  with  a  tacit  mortgage  upon  all  the  property  of  her  husband. 
No  evidence  of  this  indebtedness  ever  existed  upon  the  public  records  of  this 
State  previously. 

The  only  controversy  to  be  settled  is,  whether  she  has  this  tacit  mortgage 
overriding  the  acknowledged  conventional  mortgage  of  P.  J.  Pavy. 

The  view  we  take  of  the  case  renders  it  unnecessary  to  discuss  the  questions 
which  have  been  mooted  by  counsel  concerning  subrogation  and  novation. 

For  wc  find  that  of  the  sum  claimed  by  Mrs.  Valinsart  (widow),  thirty- 
five  thousand  francs  are  claimed  for  the  restitution  of  her  dowry.  This  is 
proven  to  have  been  paid  into  the  hands  of  her  husband  in  France,  within  a 
few  weeks  after  their  marriage.  Ten  thousand  five  hundred  francs  are  claimed 
for  money  loaned  to  Henri  Valamart  in  France,  by  her  father,  to  whose  suc- 
cession she  has  accounted  for  it  since  the  death  of  her  husband  here ;  and  ten 
thousand  four  hundred  francs  are  claimed  as  having  been  paid  by  her  father 
and  mother  in  France  for  Valansart  upon  certain  contracts  made  by  him 
there,  before  he  departed  for  the  United  States,  and  for  which  she  has  ac- 
counted in  the  same  manner. 

She  also  avers  that  on  the  8th  January,  1862,  she  obtained  a  judgment 
against  her  husband  for  all  these  sums,  at  Paris,  in  France. 

One  of  her  witnesses  testifies,  that  all  the  sums  received  by  Valansart  for 
the  dowry  of  his  wife,  and  in  the  way  of  loans  from  his  father-in-law,  were 
employed  in  his  business  as  a  flour  merchant  in  France. 

The  case,  therefore,  resolves  itself  into  the  inquiry,  whether,  on  the  remo- 
val to  this  State  of  French  subjects  who  were  married  and  resided  long  after 
their  marriage  in  Franco,  a  tacit  mortgage  in  favor  of  the  wife  for  preexisting 
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%alimII't*'    claims  against  her  husband,  originating  during  their  residence  in  France,  at- 
taches to  the  immovables  acquired  by  her  husband  after  his  arrival  here. 

The  question  has  twice  been  brought  before  this  tribunal  and  twice  answered 
in  the  negative.  We,  therefore,  consider  the  jurisprudence  of  Louisiana  up- 
on this  point  as  settled. 

In  Prats  v.  Ills  Creditors^  2  Rob.  508,  our  predecessors  declared,  that  "af- 
ter an  attentive  examination  of  the  provisions  of  our  Code,  which  establish 
mortgages  in  favor  of  minors  and  married  women,  we  have  come  to  the  con- 
clusion that  such  mortgages,  at  least  so  far  as  they  are  tacit  and  exist  without 
being  recorded,  were  intended  to  be  confined  to  persons  who  marry  in  this 
State,  or  receive  their  appointments  as  tutors  from  our  courts,  or  who,  afier 
marrying  or  receiving  such  appointments  abroad,  come  to  reside  here ;  and 
that^  in  the  latter  case^  such  tacit  mortgages  exist  only  for  sums  reeeited  sine^ 
their  removal  into  this  State.'*'* 

In  Stewart  y.  His  Creditors^  decided  at  New  Orleans  in  February  last,  the 
case  of  Prats  v.  Ills  Creditors  was  affirmed.  On  that  occasion  we  remarked, 
that  ^'  from  a  review  of  the  various  Articles  of  the  Code  on  the  subject  of  legal 
mortgages,  it  appears  to  us  that  they  point  conclusively  not  only  to  the  sup- 
posed residence  in  the  State  of  the  party  whose  property  is  sought  to  be  sub- 
jected to  their  operation,  Init  to  the  security  of  a  d^ht  originating  in  the 
Stauy 

Both  of  the  cases  above  cited  were  analogous  to  this,  in  that  the  law  of  the 
country  where  the  wife's  claim  originated,  was  similar  to  our  own,  with  respect 
to  the  tacit  mortgage  reserved  to  her  for  the  restitution  of  her  dotal  affects, 
and  the  reimbursement  of  her  paraphernal  property  alienated  by  her  hus- 
band. 

It  is  true,  these  laws  are  to  be  classed  among  real  statutes,  and  as  such  they 
have  no  extra-territorial  operation.  The  law  of  France  can  confer  no  mort- 
gage or  privilege  upon  property  situate  in  Louisiana.  The  &ct  that  the  ap- 
pellee has  a  mortgage  for  restitution  on  the  property  of  her  husband  there,  in 
no  wise  betters  her  condition  here.  To  our  own  law  alone,  must  she  look  for 
a  mortgage  claim  upon  property  here ;  and  if  our  Code,  by  its  provisions, 
gives  her  such  a  mortgage  as  she  claims,  then  it  must  give  a  similar  retroac- 
tive  relief  to  all  wives  who  may  immigrate  to  Louisiana,  with  dotal  or  para- 
phernal claims  against  their  husbands  originating  abroad,  whether  the  law  of 
the  domicil  where  the  debts  were  contracted,  secured  them  by  a  mortgage 
upon  the  property  of  the  husband  or  not 

We  cannot  give  such  a  sweeping  extension  to  the  doctrine  of  latent  mort- 
gages, to  the  detriment  of  our  own  citizens. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court, 
so  far  as  it  overrules  the  opposition  of  P.  J.  Pari/,  to  the  allowance  of  the 
claim  of  Luclle  Lamoiney  widow  of  Henri  Valansart^  against  the  succession 
of  her  said  husband,  as  a  claim  with  a  legal  or  tacit  mortgage  on  all  the  pro- 
perty of  the  said  deceased,  in  preference  to  all  other  persons,  be  avoided  and 
reversed.  It  is  further  ordered,  adjudged  and  decreed,  that  the  said  claim  of 
Luclle  Lemoine^  for  the  sum  of  (62,900)  fifty- two  thousand  nine  hundred 
francs,  be  reduced  to  the  rank  of  an  ordinary  claim  against  the  succession  of 
her  said  husband,  and  that  no  mortgage  or  privilege  be  allowed  therefor,  and 
that  the  tableau  of  distribution  be  reformed  in  this  respect     It  is  further 


OPELOUSAS,  AUGUST,  1867.  861 

ordered,  that  the  judgment,  in  other  respects,  be  affirmed ;  the  costs  of  the    ScocraBio»  or 
opposition  of  P,  J,  Favi/,  in  both  courts,  to  be  paid  by  the  succession. 


ON    A   RE-HEARINO. 

Spofford,  J.  The  point  made  in  the  application  for  a  re-hearing,  although 
not  presented  in  the  original  argument,  was  not  overlooked  by  the  court. 

But  we  thought,  and  still  think,  that  the  mone3'^s  paid  by  Mrs.  Valansarfs 
father  for  the  debts  of  Henri  Valamart  in  France,  after  he  came  to  Louisiana, 
did  not  constitute  valid  claims  in  her  favor  against  her  husband,  if  at  all,  at 
any  rate,  until  she  had  collated  for  them  to  her  father^s  succession,  and  thus 
assumed  the  payment  of  them  out  of  her  own  funds.  But  this  settlement  did 
not  take  place  until  after  the  rights  of  the  opponent,  Paty^  as  a  mortgage 
creditor  of  Henri  Valansart  were  irrevocably  fixed. 

Re-hearing  refused. 


Charles  H.  Beauchamp  v,  Ohacher^:,  Sheriff,  et  al. 

The  principle!  settled  Id  the  CMe  of  i^ii4  y.  i/bJf<cl:«»,  8  An.  881,  reaffirmed.  A  Jadgment  be- 
longlDf  to  a  partnership  in  a  steamboat,  Is  not  liable  to  seisure  under  executions  issued  on  a  judg- 
ment against  the  individttal  members  of  the  partnership. 

APPEAL  from  the  District  Court  of  St  Landry,  Martel,  J. 
J,  E,  King^  for  plaintiff  and  appellant     T.  H,  Lewis  and  Porter^  for  de- 
fendant. 

Buchanan,  J.  Plaintiff  appears  in  this  cause,  as  the  transferree  of  a  judg- 
ment  obtained  jointly  by  three  persons,  named  Thomas  C  Anderson^  Cyrus 
Thompson^  and  Thomas  if.  Anderson,  and  enjoins  the  seizure  of  said  judgment 
made  in  execution  of  two  judgments  against  Thomas  C.  Anderson  and  Thomas 
M,  Anderson  in  solido,  and  of  three  judgments  against  Thomas  0.  Anderson 
solely. 

The  evidence  shows  that  the  two  Andersons  and  Thompson  had  all  of  them 
an  interest  in  the  judgment  seized,  at  the  time  of  the  transfer  made  by  them 
to  plaintiff;  said  judgment  being  an  asset  of  a  partnership  in  a  steamboat, 
which  partnership  is  in  course  of  liquidation. 

The  record  furnishes  no  proof  of  notice  to  the  judgment  debtor,  of  the 
transfer  of  the  judgment,  as  required  by  Article  2618  of  the  Civil  Code.  But, 
as  it  was  observed  by  Mr.  Justice  Slidell  in  delivering  the  opinion  of  the  court 
in  the  analogous  case  of  Smith  v.  McMicJcen^  3  An.  821,  there  is  a  question 
which  stands  before  the  question  of  notice,  and  overshadows  it  That  ques- 
tion is,  whether  the  seizures  made  by  the  defendants  were  lawful  ?  Whether 
upon  execution  against  two,  and  against  one,  of  the  members  of  a  partner- 
ship composed  of  three  persons,  the  defendants  herein  could  seize  a  judgment 
belonging  to  the  partnership.  For  the  reasons  given  in  the  case  cited,  these 
seizures  must  be  held  to  be  bad. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  the  injunction  herein  be  perpetuated ;  defendants 
and  appellees  paying  costs  in  both  courts. 
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51  ^1  Theriet  &  Baron  v.  Edgar  E.  Voorhies. 

When  the  husband  mortgaged  the  leparate  property  of  hit  wife  to  secure  a  debt  doe  by  hlmseir,  and 
the  wife  appeared  In  the  act  and  made  a  formal  renunciation  of  all  her  rights.  It  was  held  that  the 
act  was  not  binding  on  the  wife. 

APPEAL  from  the  District  Court  of  the  parish  of  Lafayette,  Dupre^  J. 
E.  Simon^  %eu,  &  L,  J,   Gary^  for  plaintiffs  and  appellants.     Deblanc  A 
Fuiilier  and  C.  H.  Mouton^  for  appellee. 

Spofford,  J.  Euzeide  Martin^  wife  of  Edgar  E.  Voarhie^^  received  from 
her  mother  and  natural  tutrix  the  slaves  Portal U  and  Bruno  as  a  part  of  her 
paraphernal  estate. 

Afterwards,  her  husband,  Voorhies^  being  indebted  personally  to  the  plain- 
tiflfs,  Theriet  &  Baron,  in  the  sum  of  $800  7C,  gave  his  notes  for  the  amount, 
to  secure  which  he  executed  an  authentic  act  of  mortgage  in  their  fkvor  upon 
the  slaves  aforesaid.  His  wife,  Euzeide  Martin^  appeared  in  the  act  and  de- 
clared ^^qu'elle  teut  et  entend  consentir  d  eette  hypoth^quey  et  renoncer  a  tovs 
droits  d' hypo thegue  legale  et  autre,  qu'elle  a  ou  pent  avoir  sur  les  esclates  Por- 
talis  et  Bruno,  ohjet  du  dit  contrail  The  notary  detailed  in  the  act  the 
several  mortgage  rights  which  she  renounced,  and  explained  the  same  to  her 
out  of  the  presence  of  her  husband,  pursuant  to  the  Act  of  March  27th,  183o, 
(p.  153),  the  second  section  of  which  has  been  reenacted  in  1855  and  may  be 
found  in  the  Revised  Statutes,  p.  561,  seo.  5. 

After  the  maturity  of  the  notes  given  by  Voorhies,  the  plaintiffs  procured 
an  order  of  seizure  and  sale  against  the  slaves  thus  mortgaged.  Mrs.  Voorhies 
enjoined  the  seizure  and  sale  upon  the  ground,  that  the  slaves  being  her  para- 
phernal property,  had  not  been  legally  mortgaged  and  could  not  be  sold  for  the 
separate  debt  of  her  husband.  The  District  Judge  maintained  the  injunction, 
and  the  plaintiffs  in  the  order  of  seizure  and  sale  have  appealed. 

It  is  conceded  that  the  slaves  were  the  separate  property  of  the  wife ;  but 
the  appellants  contend  that,  under  the  Act  of  1835,  she  could  validly  renounce 
her  title  to  them,  and  that  she  did  so ;  they  further  contend  that,  by  suffering 
them  to  be  mortgaged  for  her  husband's  debt,  she  did  not  contravene  the  pro- 
vision of  Article  2412  of  the  Code,  because  she  did  not  bind  herself  for  her 
husband's  debt,  but  only  her  property. 

The  Act  of  March  27th,  1835,  refers  not  to  transfers  or  mortgages  of  the 
wife's  own  property,  but  provides  for  a  renunciation  of  the  hypothecary  rights 
of  the  wife  upon  the  property  of  the  husband.  These  she  is  empowered  to  re- 
nounce by  pursuing  the  formalities  prescribed  in  that  statute.  But  that  law 
gave  her  no  greater  or  other  powers  than  she  had  before  with  respect  to  the 
•     alienation  or  encumbrance  of  her  own  lands  and  slaves. 

It  does  not  clearly  appear  in  this  case  that  the  wife  renounced  or  intended 
to  renounce  her  own  absolute  title  to  her  paraphernal  slaves ;  but  if  the  act 
may  be  thus  construed,  still  the  question  recurs,  was  it  a  lawful  act?  Can  a 
wife  legally  hypothecate  her  separate  property  to  secure  an  individual  debt  of 
her  husband  ?  When  properly  authorized,  and  for  proper  purposes,  she  may 
sell  her  paraphernal  estate,  and  that  is  all  that  appears  to  be  implied  in  the 
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opinion  of  the  court  in  Delacroix  v.  NoUn,  7  An.,  682,  cited  on  behalf  of  the       thebict 
appellant.  Yoorbibs 

But  it  was  expressly  held  in  Gurry  v.  Braten,  12  Rob.,  82,  that  a  contract 
by  which  the  wife  binds  her  property  as  a  security  for  her  husband's  debt  is  as 
much  within  the  prohibition  of  Art  9412,  as  a  contract  by  which  she  binds 
herself  personally.  Indeed,  all  useful  protection  for  married  women  would  bo 
gone  if  the  refined  distinction  contended  for  by  the  appellants^  counsel  were  to 
be  adopted  by  the  court,  and  it  were  to  be  held  that  the  wife  may  devote  aU 
her  property  without  restraint  to  the  use  of  her  husband,  so  long  as  she  does 
not  sign  a  personal  obligation  for  his  debts.  It  is  the  uniform  practice  of  this 
court  to  look  through  all  the  disguises  in  which  men  may  shroud  their  business 
dealings,  and  to  prevent,  so  far  as  possible,  the  property  of  the  wife  from  being 
sacrificed  for  the  debts  of  her  husband,  from  which  she  derives  no  benefit. 
Pascal  V.  Santiaet,  1  An.  428;  Erwln  v.  McCahp,  5  An.,  173;  Provosts, 
Protest,  5  An.,  572.  It  was  held  in  Mcintosh  v.  Smith,  2  An.,  756,  that  a  wife 
who  had  stood  by  and  seen  her  property  sold  to  pay  her  husband's  debts,  was 
not  estopped  from  bringing  an  action  to  reclaim  it.  The  legal  presumption  of 
marital  influence  relieves  a  married  woman,  in  some  cases,  from  what  might 
otherwise  be  a  just  imputation  of  fraud. 

Judgment  affirmed. 

VooHHiEs,  J.,  recused  himself  in  this  case,  on  account  of  relationship  to  one 
of  the  parties. 
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The  legal  presa-.iiptioD,  that  the  htuband  of  the  mother  is  the  father  of  all  children  conceireil  during 

the  marriage,  can  only  be  rebutted  In  the  mode  and  within  the  time  prescribed  by  law. 
The  right  to  dtsarow  or  repudiate  a  child  born  under  the  protection  of  the  legal  presumption,  Is 

peculiar  to  the  father  and  can  be  exercised  only  by  him  or  his  heirs  within  a  given  time  an  1  in 

certain  cases ;  and  if  the  father  renounces  the  right  expressly  or  tacitly,  it  la  extinguished  and  can 

never  more  be  exercised  by  any  one. 
The  disavowal  by  the  father  must  be  made  in  a  Judicial  proceeding,  an  action  to  which  the  ehUd  is 

a  necessary  party.    If  the  father  has  never  legally  contested  the  legitimacy  of  a  child  born  In 

lawful  wedlock,  mere  oral  and  ex  parte  declarations  of  the  father,  or  his  wife,  or  of  the  child  whose 

claim  is  contested,  touching  the  legitimacy,  cannot  be  received  as  evidence. 
The  penalty  of  ten  per  cent.  Interest  upon  the  ftinds  In  hand,  for  a  failure  by  an  administrator  to 

render  an  annual  account,  can  only  be  enforced  when  accompanied  by  a  proceeding  to  remove 

the  administrator. 

APPEAL  from  the  District  Court  of  St.  Landry,  Martel,  J. 
T.  H.  Lewis  &  Porter^  for  plaintiflTs  and  appellants.     J.  T.  Morrogh^  for 
defendant. 

Spofford,  J.  Tapley  Dejol  and  his  wife,  Sarah  Johnson,  were  free  people 
of  color,  residing  in  Louisiana.  Tapley  Dejol  died,  leaving  a  small  estate,  of 
which  one  Neylaiid  was  appointed  administrator  in  the  year  1852.  Neyland 
having  died,  the  present  defendant,  Edmond  Johnson,  was  appointed  adminis- 
trator of  the  succession  of  Dejol,  which  was  still  unsettled,  in  the  parish  of 
St.  Landry. 
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Detol  xhe  present  plaintiffs,  alleging  themselves  to  b  .•  the  only  legitimate  children 

JoHMaoK.       and  heirs  of  TapUy  Dejol^  on  the  8th  of  August,  1856,  filed  a  petition  calling 

upon  the  administrator,  Johmon^  to  file  an  account  and  to  pay  over  the  funds 

of  the  succession  to  them,  with  ten  per  cent,  interest  from  the  date  when  he 

was  bound  to  render  his  annual  accounts. 

In  response  to  this  call,  the  administrator  filed  an  account  and  with  it  a  pro- 
posed tableau  of  distribution  among  the  heirs  of  Tapley  Dejol,  whom  he  men- 
tions by  name  as  six  in  number. 

The  plaintiffs  opposed  two  items  only  of  the  account,  to  wit :  the  sum  of 
$120,  alleged  to  have  been  paid  Edward  Johnson  for  horse-feed,  and  the  item 
of  $612  55  paid  Dr.  A.  G.  Thornton  for  a  medical  bill  of  the  deceased.  They 
specially  opposed  the  distribution  suggested  by  the  administrator,  upon  the 
ground  that  three  of  the  alleged  heirs,  to  wit,  Patrick  Dejol  (alias  John9on\ 
Mnrrin  Dejol  (alias  Gai/)^  and  Mathihla  Dejol  (alias  Gay)  were  not  children 
and  heirs  of  Tapley  Dejol  deceased,  but  were  adulterous  bastards  bom  of  their 
mother  at  a  time  when  she  was  the  lawful  wife  of  Tapley  Dejol,  of  an  illicit 
connection  with  other  persons. 

Both  oppositions  were  overruled  and  the  account  and  tableau  homologated. 

The  opponents  have  appealed. 

The  item  for  horse-feed  seems  to  be  established  by  adequate  proof. 

The  large  medical  bill  is  not  justified  by  the  evidence.  There  is  no  detailed 
account  of  items.  Two  or  three  visits  to  the  parish  of  Calcasieu,  about  forty 
miles  from  Dr.  Thornton! s  residence  in  Flat  Town,  and  constant  attention  to 
the  deceased  for  a  fortnight  in  his  own  house,  whither  Dejol  was  removed  before 
his  death,  together  with  the  furnishing  of  medecines,  are  all  the  services  spe- 
cifically proved.  It  is  true  a  witness  states  that  the  doctor  attended  the 
deceased  for  six  or  eight  months  before  his  death.  The  disease  was  also  a  loath- 
some one.  But  the  opinion  of  this  witness,  that  the  bill  was  a  just  and  correct 
one,  cannot  supply  the  lack  of  data  to  support  such  an  opinion.  Upon  a  sur- 
vey of  the  evidence  we  are  satisfied  that  $300  would  be  a  liberal  allowance  for 
the  services  as  proven,  and  the  item  charged  as  paid  to  Dr.  Thornton  must  be 
reduced  to  that  sum. 

The  appellant's  counsel  states,  in  his  written  argument  of  the  cause,  that  he 
pleads  the  prescription  of  one  and  three  years  to  these  two  items.  But  as  we 
find  no  such  plea  filed  in  the  Record,  we  cannot  consider  it  A  brief  of  counsel 
forms  no  part  of  the  pleadings  in  a  cause. 

On  the  opposition  to  the  proposed  distribution,  the  judgment  was  clearly 
correct  The  appellants  offered  witnesses  to  traduce  the  character  of  their  own 
mother  by  showing  that  she  abandoned  her  husband,  their  father,  and  lived  so 
remote  from  him  when  she  conceived  the  children  whose  claims  they  oppose, 
that  cohabitation  with  him  was  physically  impossible ;  they  also  offered  to 
show  that  these  children  were  adulterous  bastards  alleged  to  be  such  by  their 
father  and  openly  acknowledged  to  be  such  by  their  mother ;  all  of  which  evi- 
dence was  rejected  by  the  court,  on  the  ground  that  the  father  bad  never 
legally  contested  the  legitimacy  of  these  children,  as  required  by  the  Article 
210  of  the  Civil  Code,  and  that  the  delay  for  doing  so  had  expired  before  his 
death,  so  that  his  heirs  were  by  the  Article  211  debarred  from  raising  the  con- 
troversy now. 

The  appellant  excepted  to  the  ruling  of  the  court,  and  now  contends  that  the 
cause  should  be  remanded  for  the  reception  of  this  parol  evidence.    The  Article 
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203  of  the  Code  embodies  the  maxim  pater  eat  quern  nuptuB  demonstrant ;  Dwol 
**  the  law  considers  the  husband  of  the  mother  as  the  father  of  all  children  Jorasoir. 
conceived  during  the  marriage/^  The  legal  presumption  can  only  be  rebutted 
in  the  mode  and  within  the  time  prescribed  by  law.  *^  The  right  to  disavow 
and  repudiate  a  child  born  under  the  protection  of  the  legal  presumption  is 
peculiar  to  the  father  and  can  be  exercised  only  by  him,  or  his  heirs,  within  a 
given  time,  and  in  certain  cases.  If  the  father  renounces  the  right  expressly 
or  tacitly,  it  is  extinguished  and  can  never  more  be  exercised  by  any  one.*** 
The  right  to  disavow  (actian  en  desaveu)  is  entirely  distinct  and  different  from 
that  which  all  parties,  whose  interest  may  be  affected,  have  to  contest  the 
legitimacy  of  one  in  whose  favor  the  legal  presumption  does  not  exist  (eontesta- 
tion  de  legitimite)'^    Eloi  v.  Mader^  1  Rob.,  584. 

'^  In  all  the  cases  above  enumerated,  where  the  presumption  of  paternity 
ceases,  the  father,  if  he  intends  to  dispute  the  legitimacy  oi  the  child  {%^il  teut 
reelamer  contre  la  Ugitimite)  must  do  it  within  one  month,  if  he  be  in  the 
place  where  the  child  is  born,  or  within  two  months  after  his  return,  if  he  be 
absent  at  that  time,  or  within  two  months  after  the  discovery  of  the  fraud,  if 
the  birth  of  the  child  was  concealed  from  him,  or  he  shall  be  barred  from 
making  any  objection  to  the  legitimacy  of  such  child  (et  d  defaut  de/aire  la 
rSclamation  dans  eesdelais,  lepere  y  sera  declare  non  recevahle),  C.  C,  210. 

*^  If  the  husband  die  without  having  made  such  objection  (avant  d*  avoir  fait 
sa  reelamation),  but  before  the  expiration  of  the  time  directed  by  law,  two 
months  shall  be  granted  to  his  heirs  to  contest  the  legitimacy  of  the  child,  to 
be  counted  from  the  time  when  (he  said  child  has  taken  possession  of  the  estate 
of  the  husband,  or  when  the  heirs  shall  have  been  disturbed  by  the  child  in 
their  possession  thereof."     C.  C,  211. 

It  was  held  in  Tate  v.  Fenne^  7  N.  S.,  558,  to  be  a  perfectly  well  established 
principle,  that  ^^  a  child  born  during  marriage  cannot  have  its  condition  affected 
by  the  declaration  of  one  or  both  of  the  spouses." 

And  in  the  case  of  Vernon  v,  Vemori's  Heirs,  6  An.,  245,  where  the  Banbury 
Peerage  case  was  held  to  be  the  rule  as  to  the  condition  of  the  plaintiff,  which 
was  fixed  by  the  law  in  force  in  South  Carolina,  it  was  remarked  by  the  court 
that,  under  our  laws  (Code,  209,  210,  211),  the  defendants  would  not  be  per- 
mitted to  question  the  legitimacy  of  the  plaintiff,  although  he  was  never 
acknowledged  by  the  husband  of  his  mother  to  be  a  legitimate  son.  See  also 
2  Toullier,  Nos.  831  et  seq.  858  et  seq.  The  reason  was  that  he  had  not  con- 
tested the  legitimacy  of  this  son  in  the  manner  and  time  pointed  out  by  the 
Code.  Our  Article  210  is  taken  substantially,  and  Article  211  literally,  from 
the  Napoleon  Code — Articles  31 G  and  317.  It  has  uniformly  been  considered 
that  the  mode  of  disavowal  prescribed  by  the  latter  Articles  of  the  French 
Code,  wa.s,  by  a  judicial  proceeding  or  action  to  which  the  child  was  a  neces- 
sary party  either  in  person  or  by  the  intervention  of  a  tutor  a<l  hoc  appointed 
by  a  family  meeting.  Le  desacett  doit  etre  forrne  devant  les  trihunaux  civils, 
dans  les  formes  ordinaireSy''  2  Toullier,  No.  842.  '' Le  desaveu  est  une  action 
qui  tend  d  depouiller  iin  enfant  de  la  qualite  de  fils  ou  Jille  legitime,  que  lui 
donnait  injustement  la prtsoinption  legale.  Cette  actimiappartient  an  mari ; 
elle  appartient  aussi  d  ses  heritiers,  7nais  seulem^nt  dans  deux  cas  determines  " 
817,  425.  Rogron  C,  X,  812.  "  Le  desaveu  est  Taction  par  laquelle  on  pre- 
tend qu'un  enfant,  confu  ou  tout  au  moins  ne  dans  le  mariage,  n'' est  pas  lejiU 
du  mari  desa  mhe  ;  c^esttovt  simplement  la  denegntion  jrniriAiRE  de  la  pater- 
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Dbiol         fiite  du  7narL  La  contestation  de  legit imite  eH  Faction  par  Jaquelh  on  pretend 
J0H1IS05.       qu^un  enfant  n' est  pas  legitime^  pour  une  cause  queleonqitey  2  Marcade,  No.  16. 

There  is  no  reason  to  suppose  that  the  framers  of  our  Code  intended  that  the 
disavowal  should  be  made  in  any  mode  less  solemn,  public  and  imperishable 
than  a  judicial  proceeding.  The  terms  of  the  Articles  210  and  211  quoted 
above  indicate  a  legal  contestation;  ^'ifhe  intends  to  dispute  the  legitimacy 
(s^il  revt  recJamer  contre  la  legifimite\  or  **to  contest  the  legitimacy,"  are 
phrases  which  mean  something  more  than  a  mere  oral  and  ex  parte  declaration. 
The  Article  318  of  the  Napoleon  Code  is  omitted  in  our  Code.  "Tout  acte 
extra-judiciairc  con  tenant  le  desaveu  de  la  part  dumari  ou  deses  heritiers,  sera 
commc  non-avenu  s  il  n^est  pas  suivi,  dans  Ic  delai  d'un  mois,  d'une  action  en 
justice,  dirigec  contre  un  tuteur  ad  hoc  donne  a  I'enfant,  et  en  presence  de  sa 
mere." 

But  the  last  clause  of  Article  210,  "or  he  shall  be  barred  from  making  any 
objection  to  the  legitimacy  of  such  child"  (et  d  defaut  defaire  la  reclamation 
dans  ces  delais,  le  2>er€  y  sera  declare  non  recevahle\  has  been  added  to  the  cor- 
responding Article  of  the  Napoleon  Code  (Art  316)  by  which  it  is  apparent 
that  the  extension  of  one  month  for  bringing  the  action,  which  might  be  gained 
under  the  latter  Code  by  an  extra-judicial  disavowal  of  the  child,  was  not 
intended  to  be  retained  in  Louisiana. 

There  was  therefore  no  error  in  refusing  to  hear  parol  evidence  of  the  decla- 
rations of  Dejol  or  his  wife,  or  of  the  children  whose  claims  are  contested, 
touching  their  legitimacy. 

As  to  the  prayer  for  ten  per  cent,  interest  upon  the  funds  in  hand  for  a 
failure  to  render  an  annual  account,  it  suffices  to  remark  that  this  is  not  a  pro- 
ceeding to  remove  the  administrator,  and  that  the  former  penalty  has  been  held 
to  be  an  accompaniment  of  the  latter  under  the  statute  of  1837  reenacted  in 
1855.  Rev.  Stat,  p.  3,  sec.  4 ;  Thomas  v.  Bougeat^  1  Roh.^  400;  Succession  of 
Desorme,  10  Rob.,  480. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from,  so  far  as  it  over- 
rules the  opposition  to  the  item  of  $61 2  55,  charged  as  having  been  paid  by  the 
administrator  to  2>r.  A,  G.  Thornton  for  medical  services,  be  avoided  and 
reversec';  and  it  is  further  ordered,  that  the  sum  allowed  for  said  item  be 
reduced  to  $300 ;  it  is  also  ordered  and  decreed,  that  as  thus  reduced  and 
amended,  the  judgment  homologating  the  said  account  be  affirmed;  and  it  is 
further  ordered,  that  the  judgment  homologating  the  tableau  of  distribution  be 
so  amended  as  to  fix  the  sum  to  be  equally  distributed  among  the  heirs  named 
in  the  tableau  at  five  thousand  two  hundred  and  sixty-six  dollars  and  42  cents 
($5,266  42),  or  eight  hundred  and  seventy-seven  dollars  and  seventy-three 
cents  and  two-thirds  each ;  and  it  is  further  ordered,  that  the  judgment  homo- 
logating the  administrator's  tableau  of  distribution,  as  thus  amended,  be 
affirmed ;  the  costs  of  the  opposition  in  both  courts  to  be  borne  by  the 
appellee. 
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E.  H.  Angomar  v.  J.  0.  Wilson. 

Where  the  contract  in  relation  to  the  moyables  embraced  in  a  sale  was  in  wtltingSeld  :  That  the 
vendee  could  not  be  permitted  to  prove  hj  parol,  that  it  waa  the  Intention  of  the  parties  cer- 
tain articles  not  designated  should  be  included  in  the  sale,  unless  he  has  alleged  mistakes  or 
fraudulent  omissions  to  his  pr<jttdice. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupre,  J. 
T,  H.  Lewis  and  Porter^  for  plaintiff    J.  E,  Kingy  for  defendant  and  ap- 
pellant 

B  UGH  AN  A  V,  J.  Plaintiff  and  appellee  sues  defendant  for  the  value  of  cer- 
tain movables  enumerated  in  a  schedule  annexed  to  and  made  part  of  the  peti- 
tion.  Plaintiff  alleges  that  he  sold  and  delivered  to  defendant  a  sugar  plan- 
tation,  slaves,  &c.,  situated  in  the  parish  of  St  Landry  ;  that  soon  after  said 
sale,  the  defendant,  without  any  right  or  authority,  took  into  his  possession 
the  articles  enumerated  in  the  schedule,  which  belonged  to  plaintiff;  part  of 
which  articles  were  on  the  plantation,  and  pait  at  other  places. 

Defendant  pleads,  in  his  answer,  that  the  property  claimed  by  plaintiff,  and 
for  the  recovery  of  which  he  is  sued,  belongs  to  respondent,  which  he  is  ready 
to  verify  on  the  trial  of  the  cause. 

Upon  this  issue,  the  only  question  remaining  was  the  interpretation  of  the 
acts  of  sale  between  the  parties.  The  identity,  and  perhaps  the  value,  of  the 
objects  in  dispute,  are  not  controverted. 

There  are  two  sales,  both  by  authentic  act 

By  the  first,  plaintiff  sells  to  defendant  a  sugar  plantation,  *^  with  all  the 
buildings  and  improvements  thereon,  and  all  the  rights,  ways,  customs  and 
advantages  thereto  belonging  or  in  anywise  appertaining ;  also,  all  the  horses, 
mules,  cattle,  and  instruments  of  husbandry  thereto  properly  appertaining." 

By  the  second  sale,  plaintiff  conveyed  to  defendant  "  all  the  house  furniture 
contained  in  the  house  and  residence  of  said  vendor,  and  all  the  furniture  ap- 
pertaining to  the  said  dwelling  and  residence,  except  the  following  described 
property,  the  linen  furniture  appertaining  to  the  said  dwelling  house,"  &c. 

On  the  trial  of  the  cause,  after  defendant  had  offered  in  evidence  the  second 
of  these  sales,  he  offered  the  notary  who  drew  the  act  and  one  of  the  witnesses 
who  signed  it^  to  prove  that  the  intention  of  the  parties  was  to  include  in  that 
sale  the  articles  sued  for  by  plaintiff. 

This  parol  evidence  was  properly  rejected  by  the  District  Court  The  case 
of  AMn  V.  Drummondy  2  An.  94,  relied  on  by  defendant's  counsel,  only  goes 
to  the  extent  of  recognizing  the  right  of  parties  to  prove  mistakes  or  fraudulent 
omissions  in  written  contracts  relating  to  movables.  The  defendant's  answer 
does  not  allege  any  mistake  or  fraudulent  omission  to  the  prejudice  of  defen- 
dant, in  the  written  contract  in  question. 

This  case  certainly  resembles  that  of  Lar?ie  v.  Hampton^  4  An.  58,  as  to  the 
generality  of  the  expressions  of  the  sale,  *' house  furniture,"  and  *^ furniture 
appertaining  to  the  dwelling  and  residence,"  but  there  is  no  ambiguity  in  those 
expressions.  The  only  item  of  the  schedule  annexed  to  plaintiff's  petition 
that  can  possibly  come  under  these  general  terms  is  the  silver  plate,  estimated 
at  one  hundred  dollars. 

108 


858  SUPREME  COURT  OP  LOUISIANA, 

AvGOMAR  In  like  manner,  the  only  items  of  the  said  schedule  that  can  be  classed  an 

Wiiiosr.  der  the  general  expression  "  instruments  of  husbandry"  in  the  other  sale,  are 
the  sugar  house  mill,  and  the  four  sugar  kettles,  estimated  in  the  aggregate, 
nine  hundred  and  forty-eight  dollars. 

But  if  we  deduct  these  three  items  from  the  bill  of  particulars,  there  is  still 
led  an  amount  exceeding  that  allowed  to  plaintiff,  by  the  judgment  appealed 
from. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 


Mary  King  v.  Police  Jcrjt  or  St.  Lakdby. 

12   8681  Ko  remedy  is  given  bj  statute  against  a  pariah,  for  a  private  iqjiuy  caused  by  the  absence  of  bridges 

^l  or  a  neglect  to  keep  tnem  in  repair. 

^    ^1  Where  It  iras  not  shown  that  the  Police  Jury  of  the  parish  were  under  a  legal  obligation  to  keep 

TT  ~  the  bridge  over  a  certain  water  course  always  In  reptAt'^BiM:  They  were  not  liaUe  for  dAiaa- 

IIII6  Ml  I  M^^  occasioned  by  the  ruinous  condition  of  the  bridge. 

APPEAL  from  the  District  Court  of  St  Landry,  Dupri,  J. 
M.  L.  Garl  ndy  for  plaintiff  and  appellant     A,  Depri,  for  defendant 

Spofford,  J.  This  case  presents  the  following  question :  Is  the  parish  of 
St  Landry  liable  in  damages  for  an  injury  to  the  property  of  one  of  its  citi- 
zens, occasioned  by  the  ruinous  condition  of  one  of  the  parish  bridges  con- 
necting a  highway  across  the  Bayou  Teche  ? 

There  was  no  law  which  compelled  the  parish  of  St  Landry  to  build  the 
bridge  in  question.  Having  built  it,  there  was  no  law  which  required  the 
parish  to  keep  it  in  perpetual  repair.  The  whole  subject  seems  to  have  been 
confided  to  the  uncontrolled  discretion  of  the  Police  Jury  of  the  parish. 

''  The  Police  Juries  shall  have  power  to  make  all  such  regulations  ai  they 
may  deem  expedient,  as  to  the  proportion  and  direction,  the  making  and  re* 
pairing  of  the  roads,  bridges^  causeways,  dikes,  levees  and  other  highways."' 
Acts  1813,  p.  158;  Revised  Statutes,  p.  408,  sec.  18;  see  also  Revised  Statutes, 
p.  480,  sec.  1. 

The  repair  of  the  public  roads,  causeways,  bridges,  &c.,  so  far  as  regulated 
by  the  general  law,  is  entrusted  to  the  management  of  overseers  of  roads,  with 
certain  directions  and  under  certain  penalties.  Revised  Statutes,  p.  505,  sees. 
132,  133,  134,  135,  130,  137,  138,  139.  These  overseers  are  subject  to  a  pre- 
sentment and  prosecution  for  neglect  of  duty.  And  they  are  empowered, 
whenever  it  shall  be  necessary  for  the  public  convenience,  that  any  road, 
bridge  or  causeway  be  immediately  made  or  repaired,  or  any  obstruction  re- 
moved, to  call  out  a  suflBcient  number  of  hands  to  perform  the  work  on  one 
day's  notice.     Act  1839,  p.  4;  Rev.  Stat  p.  507,  sec.  141, 

As  no  remedy  is  given  by  statute  against  a  parish  for  a  private  injury 
caused  by  the  absence  of  bridges  or  a  neglect  to  keep  them  in  repair,  and  as 
it  is  not  shown  in  this  case  that  the  Police  Jury  of  St  Landry  were  under  a 
legal  obligation  to  keep  the  bridge  over  the  Teche  always  in  repair,  we  think 
there  was  no  error  in  the  judgment  rejecting  the  plaintifT^s  demand.     Upon 
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this  subject,  see  also  Moore  v.  Mayor  of  Shreveport,  3  An.  645.     The  quest-on         Kih« 
of  the  liability  of  municipal  corporations  for  the  injurious  acts  of  their  agents     Pouck  Jdry. 
done  in  the  proper  scope  of  their  employment^  is  quite  different,     See  Zfovs- 
ton  V.  Police  Jury  of  St  Martin,  3  An.  566  ;  Walling  v.  Mayor,  &c.,  5  An, 
660. 
Judgment  affirmed. 


George  W.  Johnston  r.  Jane  M.  Cocke. 

The  Jarisdlction  of  the  Supreme  Court  is  limited  by  the  CoDstitutioa  and  the  statutes  which  hare 
organized  the  court,  and  although  the  parties  are  willing  to  waire  the  ot^JecUon,  the  court  Itself 
will  refuse  to  entertain  an  appeal  in  a  case  which  by  law  is  unappealable. 

APPEAL  from  the  District  Court  of  St.  Martin,  A.  Voo7'Mes,  J, 
DeBlanc  &  Fusilier^  for  plaintiff  and  appellant     B,  Simotiy  »/•.,  and 
E,  Siinon^jr.^  for  defendant 

Buchanan,  J.  The  District  Court  for  the  14th  Judicial  District,  sitting  in 
St.  Martin,  rendered  an  interlocutory  judgment  in  this  cause  on  the  19th 
February  last,  decreeing  the  provisional  keeping  of  the  children  of  the  parties  to 
the  defendant  Plaintiff  presented  a  petition  for  an  appeal  from  this  judgment 
At  the  bottom  of  the  petition  of  appeal  was  written  the  following  consent  of 
counsel :  **  These  are  to  certify  that  it  was  agreed  between  us,  the  undersigned, 
that  there  should  be  an  appeal  in  the  case  of  George  W,  Johnston  v.  Jan^  M, 
Coehe,  in  relation  to  the  provisional  keeping  of  the  children  bom  of  the  mar- 
riage ;  said  appeal  to  be  decided  in  New  Orleans  by  the  Supreme  Court. 

March  2d,  1857. 

[Signed]  DeBlanc  &  Fusiliek,  of  Counsel. 

"  Edwabd  Simon,  jr.,  of  Counsel." 

The  following  order  of  court  was  written  below  this  consent  of  counsel : 

'*■  Let  an  appeal  be  granted  as  prayed  for,  on  appellant  giving  bond  and 
security  in  the  sum  of  fifty  dollars,  said  appeal  returnable  at  the  Supreme 
Court  sitting  at  New  Orleans,  as  agreed  upon  between  the  parties. 

St.  Martinsville,  March  3(Z,  1857. 

[Signed]  Albert  Yoorhies, 

Judge  of  Uth  District.'' 

The  appeal  bond  also  refers  on  its  face  to  New  Orleans  as  the  place  of  return 
of  the  appeal ;  which  was  accordingly  passed  upon  in  that  city  by  this  court ; 
and  judgment  rendered  on  the  8th  June,  1857,  dismissing  the  appeal,  at  the 
cost  of  appellant 

Immediately  upon  the  decree  of  the  Supreme  Court  being  certified  to  the 
District  Court  of  St  Martin,  a  petition  was  presented  by  plaintiff  to  the  Dis- 
trict  Court  for  another  appeal  returnable  to  Opelousas  at  the  present  term.  It 
is  this  second  appeal  which  is  now  before  us. 

The  appellee  moves  the  court  to  reject  the  appeal,  and  we  do  not  hesitate 
in  sustaining  that  motion.  We  are  satisfied  that  the  plaintiff  had  no  right  to 
the  present  appeal. 
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If  we  have  rightly  understood  the  argument  of  the  learned  counsel  of  plain- 
Oocu.  tiiff  the  consent  given  by  him  for  the  return  of  his  first  appeal  to  New  Orleans 
being,  by  its  terms,  a  consent  to  have  the  cause  decided  in  New  Orleans,  did 
not  authorize  the  appellate  court  to  dispose  of  the  cause  in  any  other  manner 
than  by  a  decision  upon  its  merits ;  and  the  counsel  argues  that  the  foundation 
of  the  Jurisdiction  of  the  Supreme  Court  in  New  Orleans  in  this  matter  not 
being  the  law,  but  the  consent  of  parties,  the  court  was  bound  to  follow  the 
letter  of  the  consent  as  plaintiff  *s  counsel  understood  it  in  the  decision  to  be 
rendered ;  or  otherwise  the  decision  might  be  treated  by  the  appellant,  as  it 
manifestly  has  been,  as  a  nullity. 

We  do  not  thus  understand  the  relations  of  this  tribunal  to  the  parties  liti- 
gant before  it. 

Our  jurisdiction  is  an  appellate  one,  limited  by  the  Constitution  and  the 
statutes  which  have  organized  the  court  We  cannot  recognize  any  authority 
in  suitors  to  require  us  to  give  judgment  upon  the  merits  of  a  cause  which  is  not 
within  our  appellate  jurisdiction.  And  if  we  indulge  the  parties  to  a  suit  by 
consenting,  upon  their  joint  application,  to  hear  and  determine  an  appeal  at  a 
place  of  session  of  the  court,  where  it  would  not  be  legally  triable  and  deter- 
minable without  the  consent  of  parties,  this  will  certainly  not  place  the  cause 
upon  different  and  higher  ground  than  those  causes  which  are  regularly  re- 
turnable in  the  place  where  such  decision  is  rendered. 

Our  decision  in  New  Orleans  proceeded  upon  the  ground,  that  the  judgment 
appealed  from  did  not  work  an  irreparable  ii\jury;  and  was,  therefore,  unap- 
pealable. 

It  is  not  correct  to  style  this  a  decision  upon  mere  matter  of  form  and  pro- 
cedure. It  concerned,  on  the  contrary,  the  jurisdiction,  the  most  vital  and 
essential  attribute  of  the  court ;  without  which  we  are  usurpers  and  our  judg- 
ments blank  paper :  a  matter  which  it  is  our  duty  to  settle  whenever  any 
doubt  presents  itself,  even  though  both  the  parties  may  have  overlooked  it,  or 
have  been  willing  to  waive  it 

This  appeal  is,  therefore,  rejected,  at  appellant's  costs. 


n  860 
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Henry  0.  Dwight  v.  Walter  Brasheah  et  al. 

A  party  may  abandon  his  appeal  from  the  portion  of  the  Jodgment  which  paaaed  upon  the  title  to 
the  property,  and  retain  the  appeal  as  to  the  part  of  the  judgment  which  condemned  him  to  paj 
the  fruits  and  revenues  or  their  value. 

On  a  judgment  of  the  Supreme  Court  which  condemed  such  party  to  pay  the  fruits  at  a  eert«in  rate 
per  annum,  until  the  restoration  of  the  property,  execution  could  only  be  issued  for  the  fruits  op 
to  the  time  at  which  the  possession  of  the  proi>erty  was  abandoned  to  the  owner. 

APPEAL  from  the  District  Court  of  St  Mary,  A.  Yoo'rhies,  J. 
J,  G,  Olivier,  for  plaintiffs.    J.  W,   Waller,  for  defendants  and  appel- 
lants. 

VooRHiES,  J.  This  is  an  injunction  sued  out  in  the  case  which  was  decided 
between  the  parties  litigant  by  this  court  in  September,  1855.  See  10th  An., 
C45. 
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The  appeal  in  that  case  was  taken  on  the  6th  of  February,  1852.     During        Dwwht 


its  pendency,  it  appears  the  defendant  offered  to  restore  to  the  plaintiff  Bratihear^ 
the  property  in  litigation,  acquiescing  in  the  judgment  so  far  as  it  passed  upon 
the  title,  but  reserving  his  right  of  appeal  on  the  other  branch  of  the  case, 
namely :  the  rents  or  fruits  of  the  property.  Brwhear  declined  to  accept  the 
offer,  alleging  as  a  reason,  that  he  had  agreed  to  convey  the  property  to  his 
attorney,  William  G.  Dwight,  on  the  final  decision. 

''*'  A  mixed  action,  is  one  which,  in  its  nature,  partakes  both  of  the  real  and 
of  the  personal  action,  such  as  a  claim  for  the  ownership  of  real  property,  and 
also  for  the  fruits  it  has  produced,  or  their  value."  C.  P.,  7.  The  question  as 
to  the  title  or  the  fruits  may  be  decided  in  a  seperate  action.  See  Winter  v. 
Zacharie^  6  R.  466.  We  are  unable  to  perceive  any  good  reason  why  the  de- 
fendant Bwight  could  not  abandon  his  appeal  from  that  portion  of  the  judg- 
ment which  passed  upon  the  title  to  the  property.  Article  567  of  the  Code  of 
Practice  declares :  *^  The  party  against  whom  judgment  has  been  rendered, 
cannot  appeal,  if  such  judgment  have  been  confessed  by  him,  or  if  he  have 
acquiesced  in  the  same^  by  executing  it  volunta/rilyy  The  tender  of  the  pro- 
perty to  Brashear  was  in  writing.  It  was,  therefore,  competent  for  him  to 
avail  himself  of  it,  under  this  provision,  as  a  ground  to  dismiss  the  appeal  on 
that  branch  of  the  case. 

The  property  in  question  appears  to  have  been  in  William  G,  DwighVs 
possession  until  his  death,  when  it  went  into  the  possession  of  the  administra- 
tor of  his  estate,  who  continued  to  hold  it  from  the  date  of  the  tender  until  the 
final  decision  of  the  case.  E.  P.  Ihoight,  the  administrator,  testifies  *^  that 
William  G.  Ihoight  in  his  lifetime  occupied  rooms  in  the  building  which  was 
in  controversy  between  Walter  Brashear  and  i?!  G.  DvDight^  and  for  the  rent 
of  which  property  the  execution  enjoined  was  issued.  There  existed  a  written 
agreemeiit  between  Walter  Brashear  and  K  G.  Dwigh%  by  which  the  former 
was  to  transfer  the  property  to  the  latter,  after  the  title  to  the  same  was  de- 
cided. On  the  22d  of  December,  1854,  he  requested  Z.  R,  Curtis  to  take 
charge  of  the  property  and  rent  it  for  him.  Had  a  conversation  with  Gurtis  a 
short  time  after  the  above  date,  in  which  Gurtis  stated  that  he  had  rented  the 
property  to  Ihert^'^  &c.  Cross-examined  says,  that  "  he  was  not  directly  au- 
thorized by  Walter  Brashear  to  take  possession  of  that  property  and  rent  it ; 
but  considers  that  under  the  agreement  he  was  authorized,"  &c. 

The  testimony  of  this  witness  forms  the  subject  of  a  bill  of  exceptions  taken 
by  the  counsel  of  the  defendant  and  appellant  on  the  trial  below.  His  testi- 
mony was  objected  to  "on  the  ground,  that  the  defendant  should  not  be  preju- 
diced by  the  acts  of  other  parties,  who,  without  his  authority,  assumed  to  con- 
trol his  property,  and  that  all  such  testimony  went  to  prove  res  inter  alios  acta." 
We  do  not  think  the  Judge  erred  in  overruling  the  objection,  which  could  only 
go  to  the  effect,  and  not  to  the  admissibility  of  the  testimony.  Had  the  wit- 
ness no  authority  to  control  the  property,  it  is  perfectly  clear  that  his  acts 
could  in  no  manner  affect  or  prejudice  the  appellant^s  right.  But  we  think 
the  evidence  discloses  that  he  had  such  authority  under  the  written  agreement 
of  the  appellant.  That  agreement,  it  is  true,  has  not  been  produced,  but  we 
are  bound  to  presume  from  the  testimony  of  the  witness  that  such  authority 
existed  as  he  understood  it  under  the  agreement  Had  it  not  been  so,  the  ap- 
pellant should  have  shown  it  by  the  production  of  the  instrument  itself,  which 
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DwiQHT^  js  not  pretended  to  haveL.been  destroyed,  although  the  contraot  between  the 
Bbashiaa.  parties  was  voluntarily  revoked  by  them  in  1856.  That  such  authority  ex- 
isted,  we  think,  is  fully  confirmed  by  the  admission  of  the  appellant  hifnju>lf 
The  appellee  having  thus  parted  with  the  possession  of  the  property,  it  appears 
to  us  to  flow  as  a  matter  of  natural  consequence,  that  he  cannot  be  held  liable 
either  in  equity  or  law,  for  its  fruits. 

The  judgment  affirmed  by  this  court  decrees  the  appellee  to  pay  the  appeK 
lant  the  fruits  at  the  rate  of  $418  per  annum  until  the  restoration  of  the  pro- 
perty. The  fruits  which  have  accrued  since  the  tender,  constitute  the  only 
claim  for  which  the  appellee  is  sought  to  be  made  liable ;  and,  as  we  have  seen, 
without  any  legal  foundation.  We  are,  therefore,  of  opinion  there  is  no  error 
in  the  judgment  of  the  court  below,  which  is  affirmed,  with  costs, 


State  v,  William  Bass. 

The  Act  of  the  LegiiUture  empowering  the  Jadge  to  appoint  an  Attornej  to  proeeeute  In  behalf  of 
the  State  {pro.  Umpore)^  when  the  District  Attorney  shall  not  attend,  Is  not  unconstitutionaL 

In  aU  criminal  cases  as  well  as  civil  cases,  a  written  assignment  of  errors  must  be  filed,  In  confor- 
mity to  Art.  897  of  the  Code  of  Practice. 

If  the  assignment  is  not  filed  before  the  cause  is  submitted  the  right  to  file  it  is  waived. 

APPEAL  from  the  District  Court  of  St.  Landry,  Dxipre,  J, 
P.  D.  Hardy,  for  the  State.     J,  E.  King,  B,  R  Linton  and  C.  H.  MouUu, 
for  the  accused  and  appellant 

Spofford,  J.  William  Bass  was  indicted  in  the  Parish  of  Calcasieu  for  the 
murder  of  one  Anthony  Oorkran,  The  venue  was  changed  to  the  Parish  of 
St  Landry,  where  the  prisoner  was  tried  and  found  guilty  of  manslaughter. 
His  motions  for  a  new  trial  and  an  arrest  of  judgment  being  overruled,  he  was 
sentenced  to  the  penitentiary  for  twenty  years.  From  this  sentence  he  has 
appealed. 

The  only  point  presented  by  the  record  itself  concerns  the  legality  and  con- 
stitutionality of  the  appointment  by  the  Judge  of  a  member  of  the  bar  to  act 
as  District  Attorney  pro.  tempore,  in  the  absence  of  that  officer  during  the 
term  of  court  at  which  the  indictment  was  found.  The  authority  to  make 
this  appointment  is  found  in  an  Act  of  1817,  reenacted  in  1855,  (p.  869,  sec 
11)  in  these  words :  "Whenever  the  District  Attorney  shall  not  attend,  the 
Judge  shall  have  power  to  appoint  an  Attorney  to  prosecute  on  behalf  of  the 
State,  (pro.  tempore),  who  shall  be  paid  such  amount  as  may  be  allowed  by 
the  court,  to  be  paid  by  the  Auditor  out  of  the  salary  of  the  District  Attorney, 
on  the  warrant  of  the  Judge."    Roc  Stat,  p.  183,  sec.  11. 

In  this  case  it  is  not  denied  that  the  District  Attorney  was  absent,  or  that 
the  Attorney  who  framed  and  signed  the  bill,  as  acting  in  the  place  of  the 
District  Attorney  in  his  absence,  was  regularly  appointed  in  pursuance  of  the 
statute. 

The  only  question  made  is  whether  the  statute  be  constitutional.  It  is  said 
to  conflict  with  that  disposition  of  the  organic  law,  which  requires  District  At- 
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tomeys  to  be  elected  by  the  people.  Const  Art  83.  We  do  not  perceive  Staw 
that  there  is  any  real  conflict  The  District  Attorney  was  chosen  by  the  babs. 
People.  He  was  not  superseded  in  his  office.  The  appointee  of  the  court  did 
not  become  a  District  Attorney.  He  became  authorized  by  the  appointment, 
under  the  law,  to  discharge  a  specific  duty  which  usually  falls  upon  the^  Dis- 
trict Attorney,  but  which  the  Constitution  has  not  confided  exclusively  to  that 
officer.  If  there  is  nothing  in  the  Constitution  to  prohibit  it,  the  Legislature 
may  dispense  with  the  signing  of  indictments  by  the  regular  District  Attorney, 
and  authorize  them  to  be  signed  by  a  substitute  appointed  by  the  court  It  is 
the  finding  of  the  grand  jury  endorsed  upon  a  bill  by  its  foreman,  that  gives 
an  indictment  authenticity.  The  signature  of  the  framers  may  not  be  essen- 
tial to  its  validity,  if  the  Legislature  does  not  make  it  so.  The  duties  of  District 
Attorneys  shall  be  determined  by  law.  Const  Art  74.  And  there  is  nothing 
in  the  Constitution  which  requires  bills  of  indictment  to  be  signed,  or  all  pro- 
secutions to  be  conducted  by  the  regular  District  Attorneys.  The  law  makes 
it  incumbent  upon  them  to  perform  the  duties  of  prosecutors  in  behalf  of  the 
State  when  they  are  present  and  not  recused ;  if  absent  or  recused,  the  State 
law  confides  their  duties  temporarily  to  other  persons,  and  no  clause  of  the 
Constitution  forbids  it 

The  case  of  the  State  v.  the  Judge  of  the  Sixth  District^  9  An.  62,  furnishes 
no  parallel  to  this ;  for  the  Constitution  vests  all  the  judiciary  power  in  a 
Supreme  Court,  in  such  inferior  courts  as  the  Legislature  may  from  time  to 
time  order  and  establish,  and  in  Justices  of  the  Peace,  but  limits  the  power  of 
the  Legislature  as  to  the  mode  of  ordering  and  establishing  the  inferior  courts 
by  declaring  that  their  judges  must  be  elected  by  the  qualified  voters  of  the 
respective  districts  or  parishes.  Const  Arts.  61,  81.  The  Legislature  cannot 
therefore  confer  judiciary  powers  upon  any  inferior  court  whose  judge  shall 
not  be  elected  by  the  people.  It  cannot  transfer  judicial  duties  to  any  pther 
than  judicial  officers. 

The  propriety  of  the  appointment  of  an  attorney  to  prosecute  in  such  a  case 
as  this,  in  lieu  of  the  absent  District  Attorney,  has  been  recognised  by  previous 
decisions.  The  States.  Jerry  ^  4  An.  190;  The  State  v.  Viaxix^  8  An.  5 17, 
623. 

In  what  is  styled  a  supplement  to  the  printed  argument  of  the  appellant^s 
counsel  we  find  several  points  discussed  as  errors  assigned  upon  the  record. 
But  we  find  no  written  assignment  of  errors,  as  is  required  by  the  Code  of 
Practice,  Article  897.  That  rule  applies  to  ihe  course  of  practice  to  be  pur- 
sued in  this  court  in  all  cases  brought  by  appeal  before  it,  whether  civil  or 
criminal,  and  the  assignment  should  be  filed  before  the  cause  is  submitted  or 
the  right  to  file  it  is  waived.  If  wo  were  permitted,  however,  to  examine  the 
points  presented  in  this  portion  of  the  argument,  we  do  not  think  the  appel- 
lant could  profit  by  them.  He  did  not  move  to  arrest  the  judgment  in  the 
court  below  on  any  such  technical  grounds,  although,  if  there  was  a  founda- 
tion for  these  objections,  they  were  then  obvious  to  the  accused  and  should 
have  been  brought  to  the  notice  of  the  District  Judge.  The  State  v.  Arthur^ 
10  An.  265. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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■  12  3^1  Cornelius  Voorhies  v.  J.  A.  DeBijinc,  Sheriff,  et  als.— Pierre  J. 
*>  ^*^\  Pavy  ct  al.  V.  The  Same.  * 

The  word  "  iramoTables,"  as  employed  in  Article  8S56  of  the  Civil  Code,  which  specifies  the  oliJeeU 
which  (Mlona  are  susceptible  of  mortgage  was  intended  to  embrace  only  sncb  things  as  are  im- 
movable  by  their  nature^  as  lands,  buildings,  Ac. 

"  An  action  for  the  recovery  of  an  immovable  estate  or  an  entire  succession,'*  although,  by  legal  in- 
tendment considered  an  incorporeal  immovable,  is  not  susceptible  of  mortgage. 

An  entire  succession,  disregarding  the  elements  which  enter  into  its  composition,  is  not  an  ofejeet 
susceptible  of  mortgage. 

A  Judicial  mortgage  will  not  attach  to  an  immovable  action  as  distinguished  f^om  the  property  whicJi  is 
the  ol\ject  of  the  action,  nor  to  the  entire  interest  of  the  debtor  In  the  movables,  slaves  and  im- 
movables which  composed  the  active  mass  of  a  succession  falling  to  him  as  heir. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Martin,  Ihipre,  J. 
JT.  Voorhies^  for  plaintiff  and  appellant     A.  DeBIanc  &  Fuselier  and  E. 
Simon,,  for  appellees. 

Spofford,  J.  A  lexander  Declouet  heing  a  judgment  creditor  of  Jean  Adclpki 
Diimartrait  levied  an  execution  upon  "  all  the  hereditary  rights,  actions  and 
pretentions  of  said  J.  A.  Dnmartrait  in  and  to  the  property,  real  and  personal, 
by  him  inherited,  for  one  undivided  fourth,  from  his  father  Adrien  Dumartraiiy 
deceased,  whose  succession  is  opened  in  the  Parish  of  St  Martin," 

The  property  thus  seized  being  sold,  produced  a  fund  of  four  thousand  dol- 
lars, which  Declouet  sought  to  apply  to  the  satisfaction  of  his  judgment,  by 
virtue  of  his  seizure. 

Cornelius  Voorhies  filed  an  opposition  in  which  he  claimed  a  preference  on 
all  the  proceeds  of  this  sale  by  virtue  of  a  judicial  mortgage  upon  the  seized 
property,  resulting  from  the  registry  of  a  judgment  against  Jean  A.  Dumar- 
trait  in  the  Parish  of  St  Martin,  which  took  rank  of  all  other  claims  by 
priority  of  inscription,  and  was  suflBcient  in  amount  to  absorb  the  fund  in 
court 

P.  J.  Pavy  (Si  Co.  also  filed  an  opposition.  They  had  the  eldest  judicial  mort- 
gage against  Jean  A,  Ihimartrait  recorded  in  the  Parish  of  St  Mary,  the  parish 
of  his  domicil. 

The  succession  Qi  Adrien  Dvmartrait  was  composed  of  movables,  slaves  and 
immovables,  in  the  Parish  of  St  Martin.  Some  time  after  the  sale  of  Jean  A. 
Dumartraifs  one  fourth  interest  in  the  succession,  under  Becloud t^s  judgment, 
the  property  of  the  whole  succession  was  sold,  and  the  relative  value  of  the 
movables,  slaves  and  immovables  was  thereby  determined.  The  value  having 
been  thus  ascertained,  and  shown  on  the  trial  of  these  oppositions  in  the  court 
below,  the  District  Judge  divided  the  fund  in  court  into  three  parts  having  the 
same  ratio  to  each  other  as  the  respective  products  of  the  movables,  the  slaves, 
and  the  immovables  of  the  entire  succession  of  Adrien  Dumartrait. 

Of  these  three  parts,  he  awarded  to  the  seizing  creditor,  Dechuet^  the  por- 
tion corresponding  to  the  proceeds  of  the  movables ;  to  Voarhies,,  the  portion 
corresponding  to  the  proceeds  of  the  St  Martin  immovables  ;  and  to  Paty  A 
Co.^  the  portion  corresponding  to  the  proceeds  of  the  slaves,  as  ascertained  by 
the  sale  of  the  entire  property  of  Adrien  DumartraiCs  succession. 


♦  This  c«j«e  was  decided  at  New  Oilean.s  Mareli  2d,  \lTu. 
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The  theory  upon  which  this  judgment  was  based  seems  to  have  been  this :  Vooehibs 
that  the  common  debtor,  Jean  A^  Dumnrtrait^  was  seized  at  the  death  of  his  dbBijlno. 
father,  Adrien  Dumartrait,  of  one  undivided  fourth  of  all  the  movables,  im- 
movables, and  slaves  belonging  to  AdrierCs  Succewion^  (C.  C.  1214,  984,938); 
that  thereupon  Yoorhies^  judicial  mortgage  attached  at  once  to  the  undivided 
one-fourth  interest  of  his  debtor  in  the  succession  lands  with  their  accessories, 
situated  in  the  Parish  of  St  Martin,  where  his  judgment  was  the  first  of  record; 
that,  at  the  same  instant,  the  judicial  mortgage  of  Paty  A  Co.  attached  to  the 
undivided  one-fourth  interest  of  the  same  debtor  in  all  the  slaves  belonging  to 
the  succession,  because  thej  had  the  first  recorded  judgment  in  the  Parish  of 
St  Mary,  the  debtor*s  domicil ;  and,  lastly,  that  Deelouet,  by  virtue  of  his 
seizure,  under  Article  722  of  the  Code  of  Practice,  was  invested  with  a  privilege 
on  the  undivided  one-fourth  interest  of  the  common  debtor  in  all  the  property 
of  the  succession,  which  privilege,  however,  was  overridden,  quoad  the  lands 
and  their  accessories,  by  the  prior  judicial  mortgage  of  Voorhies^  and,  quoad 
the  slaves,  by  the  prior  judicial  mortgage  of  Paty  <fe  Co. ;  that  the  fund  in 
court  represented  one-fourth  interest  of  Jean  A.  Dumartrait  in  all  these  kinds 
of  property,  composing  the  active  mass  of  the  succession  of  his  father,  as  if  the 
succession  had  been  partitioned  and  he  had  taken  one-fourth  of  each  of  these 
three  classes  of  property  in  kind ;  that  the  mortgages  and  privileges  which  at- 
tached to  the  property  itself  were  transferred  to  the  fund ;  and  that  the  only 
practicable  mode  of  ascertaining  the  relative  proportion  of  each  class  was  to 
take  as  a  basis  the  subsequent  sale  of  the  whole  property  of  the  succession. 

Prom  this  judgment  Voorhie^  alone  has  appealed ;  Paty  &  Co.  only  have 
joined  in  the  appeal,  and  they  merely  pray  for  an  amendment  allowing  them, 
in  addition  to  what  they  got  below,  one-third  of  the  portion  allotted  to  Declouet 
as  representing  the  value  of  the  debtor*s  interest  in  the  movables  of  his  father's 
succession. 

The  sole  ground  of  the  appeal  by  VoorhieSy  as  presented  by  the  brief  of  his 
counsel,  is  that  Jean  A.  Dumartraifs  interest  in  the  succession  was  an  en- 
tirety, and  an  immovable  situated  in  the  Parish  of  St  Martin,  where  Voorhies 
held  the  first  recorded  judgment  against  the  heir ;  that  his  judicial  mortgage, 
therefore,  bound  the  whole  interest  of  the  debtor  in  this  succession,  regardless 
of  the  nature  of  the  property  belonging  thereto,  and  entitles  him  to  be  paid  by 
preference  out  of  all  the  proceeds  of  the  sale. 

If  the  entire  interest  of  an  heir  in  a  succession  which  has  fallen  to  him  is 
susceptable  of  mortgage,  irrespective  of  the  nature  of  the  property  which  com- 
prises the  active  mass  of  the  succession,  it  follows,  we  think,  that  the  appellant 
would  be  entitled  to  relief. 

The  question  must,  therefore,  be  solved  at  the  threshold  of  the  case. 

Our  lawgivers  have  thought  it  wise  to  restrain  the  power  of  hypothecating 
property,  which  is  one  of  the  rights  of  dominion,  by  the  following  general  and 
sweeping  rule : 

"  The  mortgage  only  takes  place  in  such  instances  as  are  authorized  by  law." 
C.  C.  3250. 

The  mortgage  right  then  is  to  be  measured,  in  every  case,  by  the  express 
grant  of  power  In  our  Codes  and  other  statute  books. 

The  following  objects  alone  are  susceptible  of  mortgage : 

"1.  Immovables  subject  to  alienation,  and  their  accessorien  considered  like- 
wise as  immovables.  i 

109 


866  SUPREME  COURT  OP  LOUISIANA, 

VooRHiM  ♦'g.  The  usufruct  of  the  same  description  of  property  with  its  accessories 

DbBlasc.       during  the  time  of  its  duration. 

'^S.  Slaves. 

"4.  Ships  and  other  vessels.'*     C.  C.  8256. 

Now  it  is  contended  that,  because,  in  Article  463,  it  is  declared  that  ^*  an 
action  for  the  recovery  of  an  immovable  estate  or  an  entire  succession"  is  "  con- 
bidered  as  immovable  from  the  object  to  which  it  applies,"  such  an  ^*  action' ^  is 
embraced  under  the  disignation  of  '^  immovables  subject  to  alienation**  in  the 
first  class  of  the  objects  which,  according  to  Article  3256,  are  alone  susceptible 
of  mortgage. 

Closer  investigation  will,  we  think,  show  this  interpretation  to  be  inadmis- 
siblc. 

The  word  **  immovables"  is  used  in  various  senses  in  the  Code. 

'^  There  are  things  immovable  by  their  nature^  others  by  their  drstinatian, 
and  others  by  the  object  to  which  they  are  applied^     C.  C.  454. 

Slaves  are  considered  as  immovables,  ''^y  the  operation  oflaw^  C.  C.  461. 
It  appears  to  us  that  the  word  "  immovables,"  as  employed  in  Article  3256, 
was  intended  by  the  lawgiver  to  be  limited  to  its  first  and  literal  sense,  em- 
bracing only  such  things  as  are  immovable  by  their  nature^  as  lands,  buildings, 
&c.  We  are  led  to  this  conclusion,  first,  because  to  the  expression  **  immov- 
ables subject  to  alienation,"  is  added  the  phrase  ^'and  their  accetsorie*  eoR- 
Bidered  likewise  as  immovables,"  an  addition  quite  unnecessary  if  the  word 
'^  immovables"  had  been  used  in  its  broadest  signification,  and  as  embracing 
things  immovable  by  their  destination  as  well  as  by  the  object  to  which  they 
are  applied ;  secondly,  because  the  lawgiver  has  added,  as  another  and  dis- 
tinct class  of  things  susceptible  of  mortgage,  "  the  usufruct  of  the  9ame  de- 
ficription  of  property  with  its  accessories  during  the  time  of  its  duration  f 
there  can  be  no  usufinict  of  an  "immovable  action"  or  of  '^an  action  for  the 
recovery  of  an  entire  succession,"  so  these  rights  do  not  fall  within  the  *'same 
description  of  property"  intended  to  be  specified  in  the  first  class  of  things 
susceptible  of  mortgage;  thirdly,  because  **the  usufruct  of  immovable  things" 
is  declared,  by  Article  463,  to  be  considered  as  immovable  from  the  olgect  to 
which  it  applies,  and,  therefore,  it  was  idle  to  specify  such  usufruct  as  a  dis- 
tinct thing  susceptible  of  mortgage,  if  the  words  ''immovables  subject  to 
alienation  and  their  accessories"  were  intended  to  include  all  sorts  of  immov- 
ables, whether  by  nature,  destination,  or  from  the  object  to  which  they  apply ; 
fourthly,  because  "  slaves"  are  enumerated  as  the  third  class  of  things  siiscep* 
tible  of  mortgage,  another  superfluous  specification,  if  the  word  *' immovables'^ 
was  used  in  its  widest  sense,  in  the  first  class,  for  Article  461  had  already  de- 
clared that  ''slaves,  though  movables  by  their  nature,  are  considered  as  im- 
movables, by  the  operation  of  law  ;  and,  finally,  because  the  enumeration  of 
the  "  usufruct"  of  immovables  as  subject  to  mortgage,  in  Article  3236,  and  the 
ommission  to  enumerate  the  "  action  for  the  recovery  of  an  immovable  estate 
or  an  entire  succession"  demonstrate  the  intention  of  the  Legislature  to  exclude 
the  latter  from  the  power  of  hypothecation  granted  as  to  certion  specified  ob- 
jects alone ;  exprcssio  unius  est  erclvsio  alterius  ;  and  the  argument  acquires 
additional  force  when  we  observe  that,  in  Article  463,  "  the  usufruct  and  use 
of  immovable  things,"  "a  servitude  established  on  real  estate,"  and  "  an  action 
for  the  recovery  of  an  immovable  estate  or  an  entire  succession,"  had  been 
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specified  as  three  distinct  things  "  con»idered  as  immovables,  from  the  object 

to  which  they  apply."    For  we  cannot  suppose  that  the  lawgiver  enumerated       Di&juia 

one  of  these  things,  in  Article  3256,  as  being  liable  to  mortgage  and  omitted 

the  other  two  without  a  design. 

Article  3296,  which  declares  that :  **  The  judicial  mortgage  may  be  enforced 
against  all  the  immovables  (biens-immeubles)  and  slates  which  the  debtor  owns 
or  may  subsequently  acquire^*  does  not,  in  our  opinion,  enlarge  the  catalogue 
of  things  susceptible  of  mortgage,  enumerated  in  Article  3256,  if,  indeed,  it 
can  be  considered  as  embracing  all  of  that  catalogue,  except  ships  and  other 
vessels,  upon  which  it  is  unnecessary  now  to  express  an  opinion. 

We  therefore  conclude  that  "an  action  for  the  recovery  of  an  immovable 
estate  or  an  entire  succession,^'  although  by  legal  intendment  considered  an  in- 
corporeal immovable,  is  not  susceptible  of  mortgage. 

Still  less  do  we  think  that  an  entire  succession,  disregarding  the  elements 
which  enter  into  Its  composition,  can  be  mortgaged.  If  it  were  so,  we  should 
be  forced  to  the  conclusion  that  when  a  succession  was  composed  wholly  of 
personal  effects  not  one  of  which  could  be  mortgaged,  the  heir  could  yet  mort- 
gage the  totality  or  the  ideal  being  which  represented  those  effects. 

If  it  be  true  that  the  property  which  enters  into  a  succession  can  be  mort- 
gaged by  the  heir,  whenever  it  is  by  its  nature  susceptible  of  mortgage,  we  are 
then  led  to  the  conclusion  which  the  District  Judge  adopted,  and  whiqh  seems 
to  be  supported  by  the  views  of  Persil,  Beg.  Hyp.  I,  pp.  276,  279. 

But  it  would  be  going  beyond  what  is  called  for  by  the  case  iri  the  position 
of  the  parties  before  us,  to  decide  whether  these  alleged  judicial  mortgages 
really  attached  to  anything.  For,  as  retoarked  already,  Voorhies  alone  has 
appealed,  and  the  other  parties  have  not  complained  of  the  judgment  in  his 
favor  for  a  portion  of  the  fund.  The  ortly  question  he  presents  is  whether  he 
has  a  privilege  upon  the  entire  proceeds  of  the  sale  under  Beelovefs  judgment 
by  reason  of  his  supposed  judicial  mortgage ;  and  we  find  that  he  has  not,  for 
his  mortgage  could  not  attach  to  an  immovable  action,  as  distinguished  from 
the  property  which  is  the  object  of  the  action,  nor  upon  the  entire  interest  of 
his  debtor  in  the  movable,  slaves  and  immovables  which  composed  the  active 
mass  of  the  succession  &lling  to  the  heir.  If  it  attached  to  anything,  it  could 
only  attach  to  the  undivided  interest  of  his  debtor  in  the  immovables  situated 
in  the  parish  where  the  judgment  was  recorded. 

Faty  db  Go.  had  recorded  their  judgment  in  the  parish  of  the  debtor's 
domicil,  which,  they  say,  affected  his  interest  in  the  slaves  by  Article  3318  of 
the  Code.  As  no  amendment  has  been  asked  by  Declouef,  as  against  Pary  db 
Co.  or  Voorhies^  we  cannot  enquire  whether  he  was  entitled  to  more  than  he 
obtained. 

Fatty  &  Co,  only  complain  of  the  allowance  to  Bedouet  o{  the  entire  portion 
the  fund  which  represents  the  relative  nature  of  the  debtor's  interest  in  the 
movables  of  the  succession,  and  they  assert  that  they  are  entitled  to  one-third 
of  it  As  their  demand  is  a  third  opposition,  founded  wholly  on  an  alleged 
privilege,  it  is  difficult  to  see  how,  under  the  principles  by  which  they  support 
the  correctness  of  the  judgment  in  all  other  particulars,  they  can  assert  a  privi- 
lege upon  the  fund  representing  the  movables.  They  made  no  seizure,  and  if 
they  have  no  privilege  they  cannot  dispute  the  seizing  creditor's  right 

Nor  can  we,  in  the  peculiar  attitude  these  parties  occupy  towards  each 
other,  inquire  into  the  correctness  of  the  action  of  the  District  Judge,  in  tak- 
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Voo»HiE8       ing  as  a  basis  of  his  estimate  of  what  J.  A.  Dumartrait  would  have  received 

V. 

DuBLABa  of  each  sort  of  property  by  a  partition  in  kind,  the  result  of  a  sale  posterior  to 
the  Sheriffs  sale,  which,  as  all  parties  agree,  divested  his  interest  in  his  &thers 
succession. 

And  we  express  no  opinion  concerning  the  validity  of  the  seizure,  advertise- 
ment and  sale  under  /)^(;2ou«^*«  judgment,  inasmuch  as  all  parties  are  claiming 
the  proceeds  in  affirmance  of  the  sales. 

Under  the  view  we  have  taken  of  this  remarkable  case,  we  do  not  think  the 
judgment  between  these  parties  can  be  disturbed.  It  is  therefore  affirmed  with 
costs. 

Lea,  J.,  concurred  in  this  opinion. 

VooRHiES,  J.,  being  a  party  to  this  cause,  recused  himself. 

Merrick,  C.  J.  I  concur  in  the  conclusions  of  Justices  Spofford  and  Lea, 
although  I  do  not  think  it  necessary  to  decide  the  question  whether  an  action 
to  recover  an  entire  succession  is  susceptible  of  mortgage  or  not 

In  my  opinion,  where  the  heir  is  present  and  recognized,  or  where  the  credi- 
tors have  accepted  the  succession  for  him  by  the  seizure  of  his  interest  in  it, 
the  succession,  even  if  it  be  under  administration,  must  be  considered  as  in  the 
possession  of  the  heir.     C.  C,  1985. 

If  the  heirs  reside  upon  the  property  of  the  succession,  and  enjoy  the  same 
in  a  state  of  indivision,  their  possession  is  apparent  If  the  property  be  under 
administration  the  administrator  is  their  agent,  and  his  possession  is  that  of  the 
heirs.  Hence  the  mortgage  attaches  upon  the  undivided  interest  of  one  of 
several  heirs  in  each  and  every  immovable  and  slave  of  that  succession.  This 
mortgage,  where  there  are  several  heirs,  is  not  absolutely  fixed  and  certain  bat 
movable,  and  by  the  mere  act  of  partition,  is  transferred  to  the  portion  falling 
to  the  heir  who  has  given  the  mortgage,  leaving  the  portions  of  his  co4ieirs  un- 
incumbered.    Act  1843,  p,  44,  sec.  2. 

Now  if  the  property,  the  movable,  immovable  and  slaves  of  a  succession  are 
sold  to  effect  a  partition  or  for  other  cause,  the  mortgage  attaches  to  the  pro- 
ceeds of  the  mortgaged  propert)-.     2  N.  S.  231 ;  8  Rob.  97 ;  9  L.  R.  200. 

Where  debts  of  the  succession  are  to  be  paid  before  the  rights  of  the  heir 
can  be  ascertained,  the  relative  rights  of  the  mortgage  and  other  seizing  credi- 
tors of  the  heir  will  be  adjusted  according  to  equity  and  such  principles  of  law 
as  are  laid  down  in  the  code. 

If  the  right  of  the  heir  to  a  succession  under  administration  were  to  be  con- 
sidered as  in  action  only,  and  not  in  possession,  and  the  property  were  to  be 
sold  by  the  administrator,  it  would  follow  (the  mortgage  not  attaching  to  the 
real  action)  that  the  proceeds  were  free  from  all  incumbrances  in  the  hands  of 
the  administrator. 

Again,  if  the  real  action,  as  for  instance  the  right  of  the  heir  to  a  partition 
were  subject  to  the  judicial  or  other  mortgage,  the  mortgage  creditor  would 
have  a  mortgage  upon  the  interest  of  the  heir  in  all  the  movables  of  the  suc- 
cession, which  would  be  instantly  defeated  by  the  partition  or  the  reduction 
of  the  right  of  action,  according  to  Art  463,  into  possession. 

I  think,  therefore,  that  the  mortgage  attached  to  the  interest  of  the  heir  in 
each  of  the  immovables  of  the  succession,  precisely  as  it  would  have  done  if  he 
had  bought  the  like  interest  by  a  single  or  a  succession  of  purchases,  save  only 
the  liability  of  the  creditor  to  be  defeated  in  part  by  the  shifting  of  his  mor^ 
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gage  by  the  act  of  partition  to  immovables  of  less  value.     C.  C.  1484,  Act       yc^mm 
1843  ;  12  Rob.  450,  Succession  of  Pigneguy,  DbBlakc. 

I,  therefore,  concur  in  the  decree  affirming  the  judgment  of  the  lower  court 

Buchanan,  J.,  dissenting.  The  object  of  this  litigation  is  the  proceeds  of  a 
Sheriff's  sale. 

What  was  sold  ?  Jean  A.  Dumartrait^s  share  in  the  succession  of  his 
father,  stated  in  the  advertisement  and  seizure  to  be  one-fourth. 

What  did  the  purchaser  acquire  ?  The  right  to  recover,  by  action  of  parti - 
.  tion  or  otherwise,  all  of  Jean  A.  Bumartraifs'inteTest  in  the  succession  of  his 
father.  This  was  an  entire  thing — an  entire  estate — not  to  be  confounded 
with  any  particular  objects  or  articles  contained  in  the  inventory  of  Adrim 
Damartrait.  See  Ternant.Y,  Boudreau^  6  Rob.  488,  in  which  Simon,  J.,  as 
the  organ  of  the  court,  took  great  pains  to  elaborate  the  legal  distinction.  See 
his  reasoning  on  pages  493  and  494. 

The  legality  of  the  seizure  of  defendant's  interest  in  the  estate  of  his  father 
is  scarcely  an  open  question,  since  the  decisions  in  Nohle  v.  Nettles,  3  Rob. 
152,  and  Mayo  v.  Stroud,  12  Rob.  105.  Besides,  all  the  parties  acquiesce  in 
its  legality. 

The  next  step  in  our  inquiry  is  to  ascertain  what  is  the  technical  classifica- 
tion of  the  thing  or  object  seized  and  sold  ?  It  is  an  incorporeal  immovable. 
C.  C.  451  and  463.  It  is  an  action  for  the  recovery  of  an  entire  succession. 
This  action  is  indivisible,  according  to  the  authorities  quoted  above.  The 
purchaser  was  put  in  the  shoes  of  Jean  A.  Dumnrtrait,  as  heir  of  his  father — 
entitled  to  the  advantages  of  such  a  position  in  the  distribution  of  Adrien 
Dumartraifs  estate — and  liable  to  its  burdens,  in  contribution  to  debts  and 
charges.  The  price  of  adjudication  represents  the  estate  or  right  which  he 
purchased. 

The  Article  463  C.  C.  relied  upon  by  the  counsel  of  appellees,  does  not 
contradict  the  Article  463,  which  declares  the  right  seized  and  sold  to  be  an 
immovable.  On  the  contrary,  the  Article  462  refers  to  Article  468,  as  explan- 
atory of  his  meaning. 

Was  that  right  affected  by  the  inscription  of  Voo^Mt^  mortgage?  In  an- 
swering this  question,  I  premise  that  the  right  seized  and  sold  had  its  exis-  • 
tence  in  the  parish  of  St.  Martin,  because  Adrien  Dumartraifs  succession 
was  opened  in  that  parish,  and  because  the  seizure  and  sale  was  made  in  that 
parish.  And  this  being  premised,  it  follows,  as  I  conceive,  that  the  right  of 
action  for  the  recovery  of  Jean  A.  Dumartraifs  inheritance,  was  affected  by 
the  inscription  of  Voorhies'  judgment  in  the  parish  of  St  Martin. 

It  comes  within  the  first  class  of  objects  susceptible  of  mortgage,  conven- 
tional, legal  or  judicial,  in  Article  3256  of  the  Code,  which  class  is  as  follows  : 

"  Immovables  subject  to  alienation,  and  their  accessories  considered  like- 
wise as  immovables." 

It  is  an  immovable  subject  to  alienation.  See  Article  463  already  quoted, 
and  Article  2424  of  the  Civil  Code. 

Again,  Article  3296  of  the  Code  subjects  to  the  judicial  mortgage  especial- 
ly, all  immovables  and  slaves  which  the  debtor  actually  owns,  (at  the  date  of 
inscription,)  or  which  he  may  afterwards  acquire.  Jean  A.  Dumartrait  ac- 
quired the  immovable  right  of  inheritance  in  this  parish,  after  the  inscription 
d  Voorhies^  judgment     I  therefore  say,  the  right  of  inheritance  in  question, 
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Yoouns      or  the  action  for  the  recovery  of  the  inheritance  (which  is  synonimous)  was 
DbBlaho.      subject  to  tho  judicial  mortgage  of  Voorhies. 

But  here  we  are  met  by  the  argument,  that  tho  estate  inherited  might  con- 
sist solply  of  movabl&s,  in  which  case  there  would  be  an  injustice  or  an  undae 
advantage  in  favor  of  the  holder  of  the  judicial  mortgage.  This  argument  is 
nothing  more  than  an  ingenious  attempt  to  withdraw  from  view  the  distinction 
between  the  entire  estate  or  inheritance,  and  the  particular  objects  which  com- 
pose il. 

For  the  purposes;  of  this  litigation,  it  seems  to  me  entirely  superfluous  to 
consider  what  were  the  kinds  of  effects  which  composed  the  inventory  of  Ad- 
rien  Dumartrait.  It  is  very  clear  that  Mr.  Dechuet^  acting  under  the  advice 
of  his  distinguished  and  able  counsel,  did  not  venture  to  seize  Jean  A.  Dumar- 
traifs  undivided  interest  in  any  of  tho  lands,  slaves,  furniture,  cash,  stocks, 
movable  effects,  or  active  debts  comprised  in  the  inventory.  He  seized  the  en- 
tire inheritance,  which  the  law  says,  in  terms  unambiguous,  in  various  texts, 
is  an  immovable.  For  instance,  the  Code  treats  it  as  an  immovable  in  relation 
to  prescription.  By  Article  1023,  the  faculty  of  accepting  or  renouncing  an 
inheritance  is  barred  by  the  lapse  of  time  required  for  the  longest  prescription 
of  the  right  to  real  estate. 

It  seems  to  me  inconsistent  and  inaimissable  that  the  seizing  creditor  sboald 
now  shift  his  ground  and  say:  *^  I  stand  upon  my  privilege,  so  far  as  the  estnte 
of  my  debtor,  which  I  have  acquired  under  my  execution,  consists  of  mova- 
bles ;  conceding  to  you  an  hypothecary  right,  so  far  as  it  consists  of  immov- 
ables." 

The  judgment  of  the  District  Court,  which  is  affirmed  by  the  majority  of 
this  court,  I  cannot  help  regarding  as  a  total  change  of  the  jurisprudence  on 
this  subject ;  yet  I  do  hot  understand  my  brethren  as  declaring  their  dissatis- 
faction with  the  decisions  in  Teniant  v.  Boiidreau^  Nbhle  v.  Xettle^  and  }layo 
v.  Stroud,  and  their  intention  to  overrule  those  cases. 

The  decision  of  the  District  Judge  is  to  the  following  effect :  AdrUn  Dufnar- 
traifs  succession  realized,  at  an  auction  sale  made  by  the  heirs,  without  autho- 
rity of  justice,  after  the  Sheriff^s  sale,  the  total  sum  of $20^146  45 

Add  active  debts  or  claims  in  the  inventory,  not  sold  at  the  pub- 
lic sale 9,00ft  70 

Total  of  Adrien's  estate $29,153  15 

Of  which  one-fourth  belonged  to  Jean  A.  Dumartrait  and  was 
acquired  by  Declouet  at  Sheriff''s  sale,  amounting  to $  7,288  28 


The  price  of  adjudication  of  the  fourth  interest  of  Jean  A.  Dumartrait  in 
his  father's  succession,  at  Sheriff^'s  sale,  was  $4,000. 

Now,  as  the  aggregate  of  sales  of  houses  and  lands  at  the  auction  sale 
was  $7,720,  and  as  the  aggregate  of  sales  of  slaves  at  the  said  sale  was  $8,901. 
and  as  these  two  sums  bear  respectively  to  $29,153,  total  of  Adrien  Dutmr- 
trait's  estate,  the  proportions  of  twenty-six  and  a  half  per  cent,  and  thirty 
and  a  half  per  cent  or  thereabouts,  the  District  Judge  gives  about  twenty- 
six  and  a  half  per  cent  of  the  net  proceeds  of  Sheriff' 's  sale  to  Voarhiet; 
about  thirty  and  a  half  per  cent  of  those  net  proceeds  to  Pacy  S  Co. ;  and 
the  remainder,  say  about  forty -three  per  cent  of  the  net  proceeds  of  Sheriff  *8 


OPELOUSAS,  AUGUST,  1867.  871 


TOOKHin 


pale,  to  Declouet,  the  seizing  creditor.  This  would  be  entirely  correct,  if  the 
specific  lands,  slaves  and  movables  had  been  seized  and  sold,  and  if  Jean  Du-  DbBlaito. 
martraiCs  interest  in  these  specific  objects  had  been  adjudicated  for  four 
thousand  dollars.  But  this  has  not  been  done ;  and  the  injustice  of  the  dis- 
tribution  to  Voorhies  is  apparent,  when  we  find  from  the  record  that  the  fourth 
interest  of  Dumartrait  has  realized  to  the  purchaser,  Dechuet^  a  profit  over 
and  above  his  bid,  of  three  thousand  two  hundred  and  eighty-eight  dollars ; 
in  addition  to  which,  the  judgment  returns  to  him  sixteen  hundred  and  fifty- 
five  dollars ;  making  an  aggregate  of  four  thousand  nine  hundred  dollars ; 
whil^  the  total  amount  of  his  judgment  against  Dumartrait^  with  interest  to 
the  day  of  sale,  was  less  than  twenty-sevon  hundred  dollars. 

Thus  it  is  seen  that  in  the  particular  case,  the  seizing  creditor  who  pur- 
chased the  inheritance  of  the  common  debtor,  loses  nothing,  by  adjudging  to 
the  opponent  the  whole  proceeds  of  the  Sheriff 's  sale. 

Were  it  otherwise,  indeed,  it  would  make  no  difierence  in  principle.  The 
question  is,  does  the  inscription  of  Voorhies^  judgment  carry  a  mortgage  up- 
on the  property  which  has  been  sold  to  a  larger  amount  than  awarded  by  the 
court  below.  Being  impressed  with  the  conviction  that  it  does,  I  am  of 
opinion  the  judgment  should  be  reversed. 
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T.  M.  Tucker  r.   J.  Burris.  ii3  ioi2| 

The  certificate  of  a  Gomminloner  for  Louisiana  of  the  ufficial  capacity  of  the  Clerk  of  a  count/ 
court  In  another  State,  affords  prima  Jticte  presumption  of  the  legal  authority  of  the  Clerk  to  do 
what  he  Is  shovrn  to  have  done,  to  wit,  to  receive  the  acknowledgement  of  a  deed. 

APPEAL  from  the  District  Court  of  the  parish  of  St  Mary,  A,  Voorhies,  J. 
T.  K  Lewis,  J.    W.    Walker,  and  J,  E.  King,  for  Tucker,  appellant     J. 
A,  MeGlarty,  for  appellee, 

Buchanan,  J.  In  September,  1848,  Thomas  Jf.  Tucker  brought  a  posses- 
sory action  against  John  Burris,  claiming  damages  for  trespass  committed  by 
said  Burris^  upon  the  N.  W.  quarter  of  section  85,  township  16  S.,  range  18 
E.,  containing  one  hundred  and  sixty  acres,  more  or  less,  of  which  Tucker  al- 
leges himself  to  have  been  in  the  actual  and  uninterrupted  possession  as 
owner,  for  more  than  one,  five,  ten  and  twenty  years,  previous  to  the  institu- 
tion of  the  suit 

In  December,  1848,  John  Burris  instituted  a  possessory  action  against 
Thomas  M.  Tucker,  alleging  actual  and  quiet  possession,  as  owner  for  many 
years,  of  a  tract  of  land  situated  on  the  south  side  of  Bayou  Boeuf,  having 
thirty  arpents  front  on  said  bayou,  by  the  depth  of  forty  arpents,  bounded, 
&c.  The  petition  alleges  that  Thomas  Af.  Tucker  had  committed  trespass  and 
waste  upon  said  land,  on  or  about  the  1st  of  September,  1848  ;  and  prays  for 
judgment  quieting  petitioner  in  his  possession,  and  for  damages  against  Tucker, 

Finally,  in  March,  1850,  John  Burris  brings  another  possessory  action 
against  Thomas  M.  Tucker,  upon  allegations  identical  with  those  contained  in 
his  previous  suit,  but  with  a  prayer  for  the  conservatory  process  of  injunc- 
tion, to  prevent  further  trespass  and  waste. 
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In  June,  1851,  Burr  is,  by  his  answer  filed  in  the  suit  of  Tucker,  and  by  an 
BvKRn.  amended  petition  filed  in  tiie  first  of  his  own  suits  ag-ainst  Tucker,  converted 
those  actions  into  the  petitory,  by  alleging  title  in  himself  to  the  locus  in  quo, 
as  derived  from  William  C.  C.  Martin,  by  public  act  dated  12th  January, 
1848,  by  making  Martin  a  party  to  the  suits,  and  by  praying  for  judgment  for 
the  title  and  possession  against  Tucker. 

Tucker  makes  no  objection  to  the  change  of  action  from  possessory  to  peti- 
tory :  but  to  both  the  suits  of  Burris,  pleads  title  and  the  prescription  of  ten, 
twenty  and  thirty  years. 

The  three  suits  were  consolidated  by  order  of  court,  and  were  tried  by  a 
jury  in  October,  1856. 

In  the  consolidated  issue,  John  Burris  was  properly  regarded  as  the  plain- 
tiff, the  burden  of  proof  being  upon  him,  under  the  pleadings,  to  make  out  his 
title. 

The  jury  found  a  verdict  in  his  favor  for  the  land  and  damages,  but  they 
allowed  Tucker  the  value  of  his  improvements.     He  appeals. 

The  first  thing  which  arrests  our  attention  in  the  record,  is  a  bill  of  excep- 
tions to  the  introduction  of  a  deed  of  sale  executed  in  the  State  of  Texas,  by 
Jolm  Garrett  and  others,  to  the  defendant,  before  George  R  Bil I ups,' Clerk  of 
the  county  court  of  Jackson  county,  in  said  State,  dated  2 1st  of  July,  l8o4, 
with  a  certificate  of  a  Commissioner  of  Deeds  of  the  State  of  Louisiana,  in  and 
for  the  State  of  Texas,  annexed.  The  objections  made  to  the  introduction  of 
these  instruments  as  evidence  were  : 

1st.  That  Commissioners  of  Deeds,  acting  in  other  States  under  the  autho- 
rity of  the  State  of  Louisiana,  are  not  empowered  to  certify  as  to  the  official 
attributes  of  officers  before  whom  a  deed  or  other  instrument  may  be  acknow- 
ledged in  such  States. 
2d.  That  it  does  not  appear  that  Clerks  of  the  county  courts  in  said  Stale  of 
*  Texas  are  authorized  by  the  laws  of  the  said  State  to  take  the  acknowledg- 
ment of  acts  of  sale. 

It  would  seem  from  the  remarks  of  the  Judge  a  quo  at  the  foot  of  the  bill 
of  exception,  that  a  portion  only  of  the  certificate  of  the  Louisiana  Commis- 
sioner was  intended  to  be  rejected  by  the  court,  to  wit,  that  portion  which 
referred  to  the  taking  of  deed"?  by  the  Clerks  of  courts.  But  in  point  of  foct, 
the  whole  deed,  with  the  certificate  of  the  Clerk  of  the  county  court  in  Texas, 
and  the  certificate  of  the  Louisiana  Commissioner,  have  been  excluded  from 
the  jury  ;  and  we  may  well  suppose,  that  the  want  of  this  evidence  has-been 
prejudicial  to  the  cause  of  appellant  For  his  plea  of  the  prescription  of  ten 
and  twenty  years  required  proof  of  a  title  translative  of  property ;  and  ac- 
cordingly Tucker  exhibits  a  claim  of  title,  of  which  one  of  the  links  is,  a  con- 
veyance from  Thomas  Boris  to  Joshua  Garrett,  of  date  the  eighth  day  of  Au- 
gust, 1808;  and  another,  a  conveyance  from  certain  heirs  of  Joshua  Garrett 
to  Tucker,  of  date  the  7th  July,  1854. 

The  Act  of  1800,  sec.  3,  p.  44  of  the  Session  Acts,  copied  from  the  Act  of-, 
(BuUard  &  Curry,  p.  105,  sec.  7,)  provides  as  follows:  "The  Commissioners 
are  authorized  and  empowered  to  authenticate  and  attest  the  signature,  official 
capacity  and  official  acts  of  any  Judge,  Justice  of  the  Peace,  or  other  public 
officer,  holding  a  commission  or  acting  under  the  authority  of  the  State  or  ter- 
ritory in  which  he  shall  reside,  and  for  which  he  shall  have  been  appointed 
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We  are  of  opinion  that  the  certificate  of  the  commissioner  for  Louisiana  heing 
good  evidence,  under  the  Statute,  of  the  oflScial  capacity  of  the  Clerk  of  the 
county  court  in  Texas,  there  is  a  prima  facie  presumption  of  the  legal  autho- 
rity of  the  county  Clerk  to  do  that  which  he  is  shown  to  have  done,  to  wit,  to 
receive  the  acknowledgment  of  the  deed,  and  that  the  document  should  have 
gone  to  the  jury. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  upon  the  verdict  of  the  jury,  be  reversed ;  that  this  cause  be  remanded 
for  a  new  trial,  with  instructions  to  the  District  Court  to  receive  in  evidence 
the  deed  from  John  Garrett  and  others  to  Thomas  M.  Tucker^  of  date  the  21st 
of  July,  1854,  with  the  certificates  of  George  R.  Billups,  Clerk  of  the  county 
court  of  Jackson  county,  Texas,  and  of  J.  R.  Jf.  Dowden^  Commissioner  of 
Deeds  for  Louisiana  in  Texas,  annexed  to  said  deed.  It  is  lastly  ordered,  that 
the  appellee  pay  the  costs  of  appeal. 
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J.  WiLUAMs  et  als.  t?.  J.  Close  et  als. 

A  party  may  institute  a  petitory  action  for  one  tract  of  land,  and  in  the  same  petition  may  sue  the 
same  defendant  for  slander  of  title  of  another  and  distinct  tract,  but  could  not  in  the  same  suit  sue 
for  a  tract  of  land  and  for  damages  for  slander  of  title  to  such  tract. 

The  confirmation  of  a  land  claim  enures  to  the  benefit  of  the  original  grantor  or  those  holding  under 
him,  as  held  in  8d  L.  R.,  107,  SaeksU  v.  Hooper. 

APPEAL  from  the  District  Court  of  the  parish  of  St  Landry,  Martel,  J. 
Swayze  &  Moore,  for  plaintiff.     JB.  F.  Linton,  for  defendant  and  appel- 
lant.    T.  H.  Lewis,  for  interveners. 

Cole,  J.  This  action  is  instituted  in  the  petitory  form  for  one  tract  of  land, 
and  in  the  form  of  an  action  of  jactitation  or  slander  of  title  for  three  other  and 
distinct  tracts  of  land. 

The  plaintiffs  allege  that  they  are  the  nearest  collateral  heirs  of  Isaac  Bald- 
uin,  jr.,  deceased,  and  transferrees  of  Laura  and  William  Taylor,  universal 
legatees  of  said  Baldwin,  of  all  their  rights  under  the  last  will  and  testament 
of  said  Baldwin  ;  and  as  such,  they  claim  to  be  the  owners,  each,  of  an  undi- 
vided portion  of  the  following  tracts  of  land  situated  in  the  parish  of  St.  Lan- 
dry, to  wit : 

1.  Of  one  piece  of  land  situated  at  the  junction  of  the  bayous  Courtableau 
and  Teche,  having  the  former  for  its  north,  and  the  latter  for  its  eastern 
boundary,  being  all  that  part  of  the  claim  confirmed  in  the  name  of  Charles 
Barre,  as  No.  6  of  the  report  of  the  Commissioners  of  the  United  States,  for 
adjusting  land  titles  in  the  Western  District  of  Louisiana,  lying  to  the  west  of 
the  Bayou  Teche  and  on  the  right  bank  of  the  Bayou  Courtableau,  as  repre- 
sented on  an  extract  annexed  to  the  petition  from  the  United  States  Township 
Map  of  T.  5  and  6  S.  of  Range  5  east,  being  a  part  of  section  4  in  township  6 
and  of  section  42  in  T.  5. 

2.  Another  piece  of  the  same  confirmed  claim,  having  a  front  on  the  eastern 
side  of  the  Bayou  Teche,  and  bounded  on  the  south  by  the  southern  line  of 
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W1LLUK8       Raid  confirmed  claim,  and  on  the  north  by  the  lines  of  a  tract  of  land  forming 
CLOiB.         part  of  said  confirmed  claim  No.  5,  and  known  lately  as  belonging  to  John 
Close  and  Euphrosine  Barre^  his  wife. 

3.  Another  tract  or  piece  of  said  confirmed  claim  No.  5,  lying  on  the  right 
bank  of  Bayoii  Courtableau,  bounded  on  the  east  by  the  eastern  side  line  of 
said  claim,  on  the  south  by  the  southern  line  thereof^  and  of  such  width  u  to 
give  said  tract  a  superficies  of  between  1100  and  1200  acres. 

4.  And  another  piece  of  land  lying  on  the  left  bank  of  the  Courtabletu, 
measuring  six  arpents  front  on  the  left  bank  of  said  bayou,  by  forty  arpents 
in  depth,  forming  the  upper  six  arpents  of  that  part  of  said  claim  No.  5,  which 
lies  on  the  left  bank  of  said  Bayou  Courtableau. 

They  further  aver,  that  these  tracts  of  land  came  down  to  them  from  Jaeqm 
Conrtdbleav^  who  held  a  much  larger  tract  by  virtue  of  a  grant  ft-om  the  French 
government^  by  a  regular  chain  of  titles,  as  follows  : 

At  Courtableau' 8  sale,  LamorandUre  purchased  the  whole  tract  for  Madame 
Mareantell^  and  at  the  sale  of  the  latter,  Ei:an  Mills  became  the  purchaser  of 
the  same ;  after  the  death  of  the  latter,  his  widow  married  one  Jieed,  who  sold 
at  private  sale,  by  an  informal  act,  the  said  land  to  Barre^  between  whom  and 
the  heirs  of  Etan  Mills  arose  a  suit  as  to  the  title  thereto,  which  was  decided 
in  1814;  the  judgment  of  the  court  giving  the  heirs  of  Mills  not  quite  one  half 
of  the'  said  whole  tract,  of  which  two  of  said  heirs  conveyed  to  Judge  Ftaae 
Baldwin  their  interest  by  regular  deeds  of  sale.  That  said  Judge  Baldwin 
died  in  1833,  leaving  his  wife,  his  widow  in  community,  and  one  child,  haac 
Baldwin^  his  sole  heir ;  and  the  said  Mrs.  Baldwin  died  in  1836,  leaving  the 
said  Isaa/i  Bahhein^  her  son  and  sole  heir;  that  in  1845,  the  said  Isaac  Bald- 
win died,  leaving  Laura  Taylor  and  William  Taylor  as  instituted  heirs  and 
Universal  legatees,  who  afterwards  conveyed  all  their  rights  in  the  estate  of 
said  Isaac  Baldwiriy  jr,^  to  Louis  Janin  and  all  the  petitioners,  except  J<mkion, 
who  were  heirs  at  law  of  said  Baldwin  ;  and  afterwards  the  said  Janin  sold 
to  said  Sidnsy  L.  Johnson  all  his  interest  in  said  estate. 

They  further  allege  that  their  title  and  possession  and  that  of  those  under 
whom  they  claim,  had  always  been  acknowledged  by  said  Charlss  Barrt  and 
by  his  heirs,  until  lately,  when  certain  persons  styling  themselves  the  heirs, 
or  agents  or  assignees  of  heirs  of  Barre^  John  Close^  Zepherine  Close  and  her 
husband  Honori  Dejcan^  have  taken  possession  of  the  tract  of  land  lying  on  the 
eafit  or  left  bank  of  the  Bayou  Courtableau,  forming  the  upper  six  arpents  of 
section  42,  T.  5,  S.  R.  5  east,  fronting  on  said  bayou  and  measuring  back  fortr 
arpents^  being  the  portion  colored  green  on  the  plat  filed  in  the  former  suit  by 
the  Commissioners  ;  that  they  have  also  slandered  the  title  of  petitioners  to  the 
other  tracts  of  land  above  described,  saying  that  they  have  no  title  thereto. 

Plaintiffs  pray  that  they  be  decreed  owners  of  eight  undivided  ninths  of  the 
tract  of  land  on  the  east  or  left  bank  of  Bayou  Courtableau,  consisting  of  the 
upper  six  arpents  fVont  on  said  bayou,  with  forty  arpents  in  depth  between 
parallel  lines,  being  the  upper  six  arpents  of  section  42,  and  recover  possession 
of  the  same,  and  that  defendants  be  condemned  to  pay  petitioners  one  thousand 
dollars  for  slandering  their  title  to  the  other  three  tracts  of  land  before 
described,  as  belonging  to  them,  or  else  to  set  up  and  prove  their  title  to  the 
same,  if  any  they  have. 

Plaintiffs  filed  an  amendment  to  their  original  petition,  setting  up,  that  the 
question  of  title  to  said  land  had  liccn  finally  decided  in  the  suit  of  (T  Connor 
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and  heirs  of  Mills  v.  Bar  re,  3  M.,  p.  446,  and  formed  res  Judicata  between  the       Wiluamb 
parties  to  the  present  suit,  which  they  specially  pleaded.  Closf. 

Afterwards,  Eoan  O'Connor,  Sarah  0,  O'Connor,  wife  of  J.  McClushy, 
David  Coe,  natural  tutor  oi  David  Green,  and  Mary  Goe,  issue  of  his  marriage 
with  Charlotte  O'Connor,  deceased,  and  Pierre  Sylvestre  intervened  and 
averred  that  they  were  the  sole  surviving  heirs  and  legal  representatives  of 
Helen  Mills,  deceased,  and  as  such,  are  the  owners  and  proprietors  by  good 
and  valid  titles,  of  the  third  part  of  the  fourth  of  the  half  of  eight  thousand 
eight  hundred  acres  of  the  land  in  controversy,  or  the  third  of  the  fourth  of 
four  thousand  four  hundred  acres,  and  pray  to  be  adjudged  owners  of  the 
same. 

The  interests  of  the  plaintiffs  in  this  case  are  in  common  with  that  of  the 
interveners,  being  owners  in  common  of  the  land  in  controversy. 

The  defendants  answered  and  set  up  in  defence :  1,  a  general  denial ;  2,  spe- 
cial denial  of  the  heirship  of  plaintiffs ;  3,  they  denied  that  plaintiffs  had  any 
title  of  any  description ;  4,  that  the  Territorial  Court  had  no  jurisdiction  and 
could  settle  no  title  to  lands  claimed  by  virtue  of  a  complete  grant  emanating 
either  from  the  Spanish  or  French  governments;  5,  that  the  United  States 
Land  Commissioners  had  reported  fiivorably  to  the  claim  of  Barre  to  the  land ; 
6,  that  the  judgment  of  the  Supreme  Court  of  Louisiana  in  the  suit  of  The 
Heirs  of  C  Connor  et  als.  v.  Barre,  had  never  been  executed  or  carried  out 
and  is  now  barred  by  prescription,  in  consequence  of  its  never  having  been 
notified  to  Barre  or  his  heirs ;  7,  that  the  act  of  confirmation  by  Congress  to 
John  Close  is  a  complete  title  to  him ;  8,  prescription  of  five,  ten,  twenty  and 
thirty  years,  by  virtue  of  a  good  title  and  possession. 

On  these  issues,  the  parties  went  to  trial ;  judgment  was  rendered  by  the 
Judge  a  quo  in  favor  of  plaintiffs  and  interveners,  sustaining  and  quieting  them 
in  the  possession  of  and  title  to  the  lands  described  in  their  petitions,  but 
rejected  the  prayer  for  damages. 

The  defendants  have  appealed. 

There  is  a  bill  of  exceptions  to  the  refusal  of  the  court  to  rule  the  plaintiff 
to  elect  to  proceed  in  one  form  of  action  or  the  other,  either  for  a  slander  of 
title  or  in  a  petitory  form ;  defendants  alleging  therein,  that  both  forms  of  action 
could  not  be  tried  at  the  same  time. 

We  are  of  opinion  that  a  party  may  institute  a  petitory  action  for  one  tract 
of  land,  and  in  the  same  petition  may  sue  the  same  defendant  for  slander  of 
title  of  another  and  distinct  tract;  for  he  would  be  only  enforcing  his  several 
rights  against  the  same  parties ;  but  he  could  not  in  the  same  suit  sue  for  a 
tract  of  land  in  the  petitory  form,  and  also  sue  for  slander  of  title  of  the  same 
tract  In  the  suit  at  bar,  plaintiffs  distinctly  allege  that  defendants  are  in 
possession  of  one  of  their  alleged  tracts  of  land,  that  plaintiffs  have  the  best 
title  therto,  and  ask  to  be  decreed  owners  thereof  and  to  recover  possession  of 
the  same ;  they  also  allege  that  defendants  have  slandered  their  title  to  three 
other  tracts  of  land,  and  ask  for  damages  for  the  same,  or  else  that  they  set  up 
and  prove  their  title  to  the  same,  if  any  they  have :  this  action  then  for  the  one 
tract  is  of  the  petitory  character,  and  for  the  other  three  tracts  it  is  an 
action  for  the  slander  of  title,  and  the  plaintiff  had  the  right  so  to  frame  his 
petition. 

In  the  same  bill  of  exceptions  defendants  excepted  to  the  ruling  of  the  lower 
court  on  a  motion  of  plaintiffs,  which  alleged  that  the  former  in  their  answer 
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WiLLUMs  having  set  up  a  denial  of  the  slander,  and  also  a  better  title  to  the  land  than 
Club.  plaintiffs,  must  either  waive  their  title  and  permit  the  court  to  investigate  the 
question  of  damages  for  slander  of  title,  or  make  out  their  title  by  the  intro- 
duction of  proof  The  court  seemed  to  consider  the  whole  case  as  an  action  of 
slander,  and  ruled  accordingly.  This  was  incorrect  So  far  as  the  part  of  the 
action  which  is  in  a  petitory  form  is  concerned,  the  court  ought  to  have  ruled 
that  plaintiffs  should  exhibit  and  make  out  their  title  for  the  one  tract  sued 
for,  and  not  that  defendants  should  first  produce  their  title  for  the  same;  but 
as  we  have  all  the  evidences  of  title  before  us  of  both  parties,  it  is  not  neces. 
sary  to  remand  the  case ;  but  the  ruling  was  proper,  so  far  as  it  relates  to  the 
part  of  the  action  which  was  an  action  of  slander  as  to  the  three  other  tracts 
of  land 

The  object  of  the  action  of  jactitation  is  to  afford  a  shield  to  the  possessor, 
and  to  place  him  in  the  same  advantageous  position  when  his  possession  is 
troubled  by  slander,  as  by  trespass ;  to  coerce  the  defamer  to  institute  suit,  and 
to  impose  on  him  the  burden  of  proving  his  assertions. 

In  this  species  of  action,  if  defendant  denies  the  slander,  he  then  admits  he 
has  no  title ;  he  cannot  deny  the  slander  and  also  set  up  title,  for  these  would 
be  inconsistent  pleas.  9  M.,  714,  Living$ton  v.  Heertnan.  The  court  having 
ruled  them  to  elect,  defendants  proceeded  to  attempt  to  make  out  their  title, 
which,  in  our  opinion,  they  have  entirely  failed  to  establish. 

The  points  of  defendants  will  be  considered  in  their  order : 

1.  ^^  Special  denial  of  the  heirship  of  plaintiffs.'* 
The  heirship  is  sufficiently  established  in  the  Record. 

2.  **  They  denied  that  plaintiffs  had  any  title  of  any  description." 
The  title  of  plaintiffs  is  proved  by  the  evidence. 

3.  '^  That  the  Territorial  or  Supreme  Court  had  no  jurisdiction  and  could 
settle  no  title  to  lands  claimed  by  virtue  of  a  complete  grant  emanating  either 
from  the  Spanish  or  French  governments,  and  therefore  had  no  jurisdiction  of 
the  matters  at  issue  in  the  suit  of  The  Heirs  of  O'Connor  et  ah.  ▼.  Barrc, 
8  M.,  446." 

This  objection  is  without  force ;  for  the  contest  in  the  said  suit  in  3  M.,  was 
not  between  persons  claiming  lands  under  distinct  titles  from  either  the  French, 
Spanish  or  American  governments ;  the  question  to  be  settled  was  not,  wheth^ 
one  of  two  or  more  distinct  titles,  under  either  of  those  governments,  should 
prevail,  but,  on  the  contrary,  it  was  a  suit  between  parties  claiming  under  the 
same  original  title,  in  which  the  plaintiffs,  heirs  of  Etan  Mills,  who  was  the 
last  purchaser  before  Barre  of  the  land,  sought  to  set  aside  the  sale  thereof  to 
Barre  by  the  second  husband  of  their  mother,  on  the  ground  that  it  was  Toid 
in  to  to,  for  want  of  certain  forms  under  the  laws  of  Louisiana. 

The  questions  raised  in  that  case  related  to  the  laws  of  Louisiana,  and  not 
to  those  of  the  French,  Spanish  or  American  governments,  and  the  courts  of 
Louisiana  were  the  only  tribunals  proper  to  investigate  and  decide  them. 

4.  But  it  is  urged,  "  that  said  judgment  was  never  carried  out  or  executed; 
that  Barre  was  never  notified,  either  of  the  judgment  or  of  the  report  or  action 
of  the  commissioners  or  referrees  appointed  to  execute  the  same." 

The  testimony  of  their  own  witness,  C,  Hollier,  settles  this  objection ;  he 
testifies  that  "  Barre  told  him  that  there  was  a  judgment  against  him,  that  he 
was  notified  with  it,  and  that  if  Baldwin  and  O'Connor  would  not  be  satisfied 
with  the  portion  of  the  land  on  this  side  of  the  bayou,  he  would  give  them  a 
portion  of  his  land  on  the  little  bayou." 
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Besides,  the  commissioners,  whilst  executing  the  judgment  of  the  court,       willums 
were  at  Barrio  house;  they  proceeded  from  there  to  run  the  h'nes  of  division        Close. 
that  were  to  mark  out  to  him  his  land  and  distinguish  it  from  that  of  the  heirs 
of  MillSy  in  accordance  with  said  judgment 

Besides,  Ba'nre  was  fUlly  represented  in  court  when  the  final  judgment  was 
rendered  and  throughout  the  proceedings. 

5.  *^That  the  United  States  Land  Commissioners  had  reported  favorably  to 
the  claim  of  Barre  to  the  land.'* 

On  the  trial,  they  introduced  an  extract  from  the  American  State  papers, 
voL  3,  p.  89,  in  support  of  their  claim.  This  is  a  report  of  the  United  States 
Land  Commissioners  on  the  claim  of  Charles  Barre  to  the  whole  tract  granted 
to  Courtahleau  ;  it  is  favorable  to  the  claim  and  recommended  its  confirmation 
by  Congress. 

This  recommendation  must  have  been  based  upon  the  supposition  that  the 
title  of  Courtahleau  had  been  transferred  to  Barre ;  and  even  if  the  claim  of 
Barre  had  been  actually  confirmed,  the  confirmation  would  inure  to  the  benefit 
of  the  original  grantee,  or  those  holding  under  him.  8  L.,  p.  107,  Saclcett  v. 
Hooper. 

Now,  Barre,  the  ancestor  of  the  defendants,  never  had  a  title  under  Cour- 
tahleau^ the  original  grantee  of  the  French  government,  and  those  who  held 
under  him,  to  more  than  one-half  of  the  whole  tract  granted.  It  is  true,  that 
he  acquired  by  prescription  the  portion  of  an  heir  in  the  other  half  of  said 
tract  which  was  decreed  to  belong  to  the  heirs  of  Mills;  therefore,  the  act  of 
confirmation  aforesaid  could  inure  to  his  benefit  only  as  to  the  half  which  he 
acquired  by  deed  fh)m  Mrs.  Beed^  widow  of  Evan  Mills;  for  the  other  half 
of  the  tract  never  passed  to  him  by  said  deed  of  sale ;  it  belonged  to  the  heirs 
of  Etan  Mills,  who  was  the  last  purchaser  of  the  land  before  Barre,  and  never 
passed  out  of  their  ownership  or  possession.  This  was  the  decision  of  the 
Supreme  Court  of  this  State  in  8  M.,  p.  440. 

6.  "  That  the  act  of  confirmation  by  Congress  to  John  Close  is  a  complete 
title  to  him." 

The  patent  issued  to  John  Close  on  the  28d  of  March,  184G,  cannot  affect  the 
claim  of  plaintiffs,  for  it  was  decided  to  be  good  and  valid  long  before  this 
patent  was  issued  by  the  supreme  tribunal  of  the  State ;  besides,  this  patent  is 
a  mere  quit  claim  from  the  United  States  and  conveys  to  Close  only  such  title 
as  the  government  itself  had  at  the  time.  The  patent  itself  declares  that  it 
is  "in  no  manner  to  affect  the  rights  of  third  persons  nor  preclude  a  judicial 
decision  between  private  claimants  to  the  same  land." 

It  is  clear  then  that  this  patent  or  confirmation  to  Close  cannot  by  its  own 
purport  affect  injuriously  the  claim  and  title  of  plaintiffs. 

7.  The  plea  of  prescription  cannot  prevail,  because  no  such  possession  has 
been  established  as  would  serve  as  a  basis  for  prescription. 

8.  One  of  the  defendants,  John  Close,  in  support  of  his  claim  to  the  land, 
produced  an  act  of  sale  from  Barre  to  his  daughter,  the  wife  of  Close.  This 
act  is  dated  May  21,  1813,  and  was  passed  aft«r  the  litigation  between  the 
vendor  and  the  heirs  of  Mills,  respecting  the  land  in  controversy,  had  com- 
menced ;  for  the  suit  of  O'Connor  et  als.  v.  Barre  was  filed  in  1811,  and  it  was 
passed  one  year  and  a  few  months  before  the  final  Judgment  of  the  Supreme 
Court  was  rendered  in  the  case,  decreeing  the  heirs  of  Mills  to  be  the  owners 
of  the  land  which  plaintiffs  now  claim.  This  transfer  could  in  no  manner  affect 
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the  title  of  plaintiffs ;  for  when  property  actually  in  litigation  is  sold,  the  pur- 
ehaser  is  bound  by  the  judgment  in  the  suit  3  An.,  p.  252,  Gillespie  v.  Cam- 
mack. 

Besides,  it  does  not  appear  that  the  land  transferred  by  said  act  is  part  of 
the  lands  which  were  allotted  to  the  heirs  of  Mills  by  the  commissioners 
appointed,  under  the  decree  of  the  court,  in  the  suit  of  O*  Connor  et  aU,  v. 
Bar  re,  to  divide  the  lands  in  controversy  in  that  suit  according  to  the  decree 
therein. 

The  plaintiffs  have  established  their  title  to  the  tract  of  land  sued  for  in  the 
petitory  form,  and  defendants  have  not  made  out  their  plea  of  prescription : 
plaintiffs  have  shown,  that  the  title  of  the  said  tract  of  land  was  decreed  to  be 
in  those  under  whom  they  and  their  assignors  hold  by  the  judgment  of  the 
Supreme  Court  in  the  case  of  C  Connor  et  aU.  v.  Barre  in  3  M.,  p.  446 ;  and  as 
all  the  parties  to  this  hold  under  the  parties  to  that  action,  and  derive  their 
rights  now  claimed  from  those  accorded  to  the  parties  thereto,  and  as  the  land 
in  controversy  in  this  suit  was  also  in  litigation  in  that  of  Q  Connor  et  als.  v. 
Barre,  the  judgment  in  the  said  suit  in  3  Martin,  is  then  rea  judicata  between 
the  parties  to  this  action,  and  they  are  bound  by  the  decree  therein.  3  An., 
p.  236,  Delahigarre  v.  Second  Municipality.  Now,  by  the  decree  in  said  suit 
in  3  M.,  the  said  tract  of  land  sued  for  in  the  petitory  form  was  adjudged  to 
those  under  whom  the  present  plaintiffis  hold,  and  the  latter  are  entitled  to  a 
judgment  in  their  favor. 

As  to  the  three  other  tracts  of  land,  to  which  the  action  of  slander  refers, 
defendants  have  entirely  failed  to  m&ke  out  a  title,  or  to  establish  their  plea  of 
prescription,  plaintiffs  and  those  under  whom  they  hold  appearing  always  to 
have  maintained  their  possession  of  the  same. 

We  cannot,  however,  accord  the  damages  prayed  for  in  this  court,  for 
no  malice  has  been  shown  in  defendants.  2  Rob.,  p.  336,  Walden  v.  Petsr%  and 
othen.  The  interveners  have  also  established  their  title  to  the  land  claimed  by 
them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 
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B.  F.  Linton  r.  S.  W.  Wikoff.* 

Article  2258  of  the  GIvU  Code  which  declares  "  Neither  sball  parol  evidence  be  admitted  against  or 
beyond  what  is  contained  in  the  acta,  nor  on  what  may  bare  been  said  before  or  at  the  time  of 
malclng  them,  or  since,  applies,  as  a  rale  governing  real  estate,  to  atiyudications  made  at  sheriff 
sales. 

The  prescription  applicable  to  a  demand  by  the  holder  upon  a  note  is  not  applicable  to  the  demand 
of  the  surety  for  re-imbursement  against  his  principal.  The  latter  is  a  personal  action  which  is 
barred  only  by  ten  years. 

APPEAL  from  the  District  Court  of  St.  Landry,  A.  Voorhies,  J. 
B,  F.  Linton,  for  plaintiff  and  appellant.    Lewis  &  Porter,  for  defendant. 
Merrick,  C.  J.     The  defendant  having  advanced  certain  sums  of  money  to 
pay  some  debts  for  which  he  had  become  security  for  the  plaintiff,  in  order  to 
secure  himself,  bought  in  at  Sheriff  sale  (as  plaintiff  alleges,  below  its  value,) 


*  This  case  was  decided  in  1856,  rehearing  granted  and  llnaliy  decided  in  1857. 
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the  plantation  and  certain  negroes  of  the  plaintiflf.  The  plaintiff  was  suffered  Lmov 
to  remain  upon  the  property  sold  for  some  time,  but  finally  the  defendant  Wxorr. 
assumed  possession  of  the  property  so  purchased.  Plaintiff  alleges  that  in  the 
month  of  December,  1849,  he  "delivered  the  same  up  with  the  express  stipu- 
lation that  he,  defendant,  was  to  take  it  at  a  fair  valuation  to  pay  any  amount 
with  all  the  interest  and  cost  which  might  then  be  due  to  him,  and  to  pay  the 
balance  over  to  petitioner." 

He  avers  that,  on  the  23d  day  of  February,  1850,  the  valuation  of  the 
property  was  $18,600 ;  that  his,  Linton's^  indebtedness  to  Wihoff  was  $4,437  76 ; 
that  he  had  fully  complied  with  his  contract,  but  that  the  defendant  on  the  23d 
of  February,  1850,  made  a  pretended  sale  of  the  property  for  cash  "  to  sacri- 
fice the  property  and  buy  it  himself  for  nothing." 

The  petition  concluded  with  a  prayer  that  the  defendant  be  condemned  to 
pay  him  $9,163  34  and  five  per  cent  interest  from  the  23d  of  February,  1850, 
and  any  other  sum  the  court  may  deem  legal,  equitable  and  just 

The  answer  denies  generally  the  plaintiff's  petition,  and  the  defendant  therein 
sets  up  in  reconvention  two  promissory  notes  of  plaintiff,  which  he,  the  defen- 
dant, alleges  he  had  as  the  surety  of  plaintiff  paid  and  taken  up. 

Judgment  was  rendered  in  favor  of  the  defendant  for  $3,346  66  and  interest^ 
subject  to  a  credit  of  $461  12  for  professional  services. 

The  plaintiff  appealed. 

He  urges,  that  the  Judge  of  the  District  Court  erred  in  refusing  to  hear 
parol  proof,  viz,  the  testimony  of  John  H.  Taylor y  the  agent  of  the  defendant, 
who  was  asked  "  if  he  had  any  written  authority  from  the  defendant,  his  prin- 
cipal, to  make  a  sale  of  the  property,  consisting  of  lands  and  slaves,  on  the  28 d 
of  February,  1850,  it  being  the  second  sale  of  the  same  property."  He  was 
further  asked  "if  it  was  not  to  his  knowledge  that  there  was  an  agreement  in 
relation  to  the  second  sale  of  said  property  between  the  plaintiff  and  defendant 
after  the  adjudication  of  it  in  1845  to  defendant,  and  what  were  the  terms  of 
it."  The  plaintiff  further  stated  that  he  intended  to  prove  by  Dr.  Taylor  and 
other  witnesses,  that  at  the  first  sale,  in  1845,  the  defendant  had  purchased 
the  land  and  slaves  greatly  below  their  value,  but  that  in  the  present  action  it 
was  not  intended  to  attack  the  validity  of  the  Sheriff's  adjudication  to  defen- 
dant The  District  Court  was  of  the  opinion  that  the  testimony  was  inadmis- 
sible under  Art  2256  C.  C,  and  the  plaintiff  excepted. 

The  plaintiff  contends  that  the  Article  of  the  Code  cited  applies  to  notarial 
acts,  and  not  to  adjudications  made  at  Sheriff  sales,  and  that  parol  proof  is 
admissible  to  explain  these  last  mentioned  sales. 

But  in  his  bill  of  exceptions  as  well  as  petition,  the  plaintiff  concedes,  in 
this  suit,  that  the  sale  of  1845,  was  legal.  It  must  follow  that  the  legal  title 
rested  in  the  defendant,  and  that  the  property  in  his  hands  became  subject  to 
all  the  rules  governing  real  estate.  Hence  the  title  could  not  be  affected  by 
parol;  and  the  plaintiff  not  having  protected  himself  with  a  counter  title, 
nor  interrogated  his  adversary  on  facts  and  articles,  the  Sheriff's  adjudication 
became  invincible.  If  the  plaintiff  relies  upon  defendant's  letter  of  March  1st, 
1847,  it  amounts  to  but  little  more  than  a  pollicitation,  for  there  is  nothing  in 
the  Record  to  show  an  acceptance  or  a  payment  made  under  it  The  defendant 
says  in  this  letter :  "  I  am  not  desirous  of  the  possession  of  this  property  with 
the  train  of  trouble  and  vexation  necessarily  attending  its  management  If  you 
can  by  your  industry,  economy  and  skillful  husbandry  make  out  to  pay 
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^^nnoM  punctuall}*^  the  interest  of  the  aggregate  debt  and  a  portion  of  the  principal, 
WiKorr.        I  am  most  cordially  disposed  to  allow  you  a  reasonable  time  to  do  it" 

It  Ls  clear  that  this  letter  does  not  support  the  allegation  in  the  plaintiflTs 
petition,  that  at  the  time  he  delivered  possession  to  the  defendant  in  1849  there 
was  an  express  stipulation  between  the  parties,  that  WiJcoff  was  to  take  the 
property  at  a  different  valuation  from  the  price  at  which  he  purchased. 

But  under  the  allegations  of  plaintiff  ^s  petition,  and  in  view  to  the  single 
objection  made  to  the  testimony,  he  should  have  been  permitted  to  prove,  by 
parol,  that  the  property  was  bought  by  Wihoff  in  1845  greatly  below  its  value. 

This  would  not  have  been  proving  title  to  real  estate  by  parol.  If  the  plain- 
tiff had  produced  written  proof  of  his  other  allegations  this  testimony  might 
have  been  important  But  as  it  is  not  pretended  that  the  plaintiff  has  other 
than  parol  proof  of  his  contract,  it  would  be  idle  to  remand  this  case  for  the 
purpose  of  receiving  proof  on  that  point  alone. 

We  have  been  requested,  in  the  event  this  case  is  not  remanded,  to  reserve 
to  the  plaintiff  the  amounts  paid  by  him  since  the  sale.  We  do  not  discover 
any  payments  made  by  him  which  he  was  not  obliged  to  make. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed,  and  that  the  plaintiff  pay  the  costs  of  the 
appeal. 


SAME    CASE   ON    A    RE-HEARIKG. 

Spofford,  J.  A  re-hearing  is  asked  upon  the  question  of  prescription,  as  to 
the  reconventional  demand. 

That  demand  is  not  founded  upon  the  promissory  notes  directly.  It  is  a  de- 
mand for  reimbursement  for  moneys  paid  by  the  plaintiff  as  surety  for  the 
defendant  The  suretyship  is  on  negotiable  paper,  it  is  true ;  but  it  has  been 
held,  that  the  prescription  applicable  to  a  demand  by  the  holder  upon  the  notes 
themselves  is  not  applicable  to  the  demand  of  the  surety  for  reimbursement 
against  his  principal  This  is  a  personal  action  which  is  barred  only  by  ten 
years.  C.  C,  3508 ;  Toledano  v.  Gardiner^  2  An.  779 ;  Succession  of  Guil- 
laumfy  ib.,  036. 

Re-hearing  refused. 


Oreline  v.  Hkirs  of  HAGGER-n'. 

A  will  is  null  and  void  whfcb  is  contained  in  one  and  the  same  act  with  the  will  of  another  person. 
C.  C,  1685. 

APPEAL  from  the  District  Court  of  Lafayette,  Dvpre,  J. 
De Blanc  &  Fusilier^  for  plaintiff  and  appellant     61  IT.  Mouton^  for  de- 
fendant. 

Buchanan,  J.     A  motion  is  made  to  dismiss  this  appeal,  because  the  appeal 
bond  is  not  signed  by  the  appellant 
It  is  settled  that  the  signature  of  the  appellant  to  the  appeal  bond  is  un- 
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necessary.     It  suffices  that  it  be  signed  by  a  proper  surety.    5  Rob.,  Jones  v.       ^""*" 
Sidle,  and  caseses  quoted  in  Hennen's  Digest,  verbo  appeal.  Haoomtt. 

The  present  action  was  commenced  by  petition  filed  9th  January,  1867. 
The  petition  sets  forth,  that  one  John  Hagg&rty,  since  deceased,  made  his  last 
will  by  nuncupative  act,  on  the  10th  March,  1851,  a  copy  of  which  is  annexed, 
and  thereby  bequeathed  to  his  slaves,  the  petitioner  and  her  children,  their  free- 
dom and  liberty,  to  take  effect  from  the  day  of  the  testator's  death.  It  con- 
cludes by  a  prayer  that  a  day  be  fixed  for  proving  the  will— that  the  heirs  of 
Haggerty,  who  are  named,  be  cited — and  that  after  due  proceedings,  the  will 
of  Haggtrtg  be  proved,  homologated,  and  carried  into  effect,  according  to  its 
form  and  tenor. 

The  heirs  of  Haggerty  pleaded  the  exception  of  res  judicata:  and  in  case 
said  exception  was  overruled,  they  opposed  the  probate  and  execution  of  the 
will  of  Maggertyy  on  the  grounds : 

1.  That  the  will  was  contrary  in  form  to  the  1565th  Article  of  the  Civil  Code, 
inasmuch  as  it  is  contained  in  one  and  the  same  act  with  the  will  of  another 
person,  namely :  Haggerty* $  wife. 

2.  That  by  the  Act  of  March,  1857,  the  emancipation  of  slaves  in  this  State 
is  prohibited. 

8.  That  the  will  is  contrary  to  la«^  and  good  morals,  the  petitioner  and  her 
children  named  in  the  will,  being  the  concubine  and  the  adulterous  bastards 
of  the  testator. 

The  District  Court  decided  the  cause  exclusively  upon  the  1st  of  the  above 
enumerated  pleas ;  to  which  also  we  will  confine  our  attention. 

The  will  commences  as  follows: 

*'^  Aujourd^hui,  ce  dix  de  mars  de  Tannic  mil  huit  cent  cinquante  et  une — i 
la  requSte  de  Monsieur  Jean  Haggerty  (dit  ClarJc)  et  k  celle  aussi  de  sa  femme 
legitime,  Marie  Esclard,  dite  Frederick,  tons  deux  r^sidant  dans  la  paroisse 
susdite — moi,  le  soussign6,  George  W»  Scran  ton,  Recorder,  ddment  commis- 
sionn^  et  asserment^  en  et  pour  la  paroisse  de  Lafayette,  dans  TBtat  de  la 
Louisiane,  et  y  demeurant,  je  me  suis  transports  chtz  eux  pour  recevoir  par 
acte  authentique  et  public  leurs  derniers  testaments,  en  presence  de  Messieurs 
Napoleon  St,  Jvlien,  Pierre  Giroir,  fiU,  Aurelien  St  Julien,  Joseph  Ozime 
mianfon  et  Pierre  Belisaire  Milan^n,  cinq  habitants,"appel6sparletestateur 
et  la  testatrice  pour  ce  expres,  tons  temoins,"  &c. 

After  this  preface,  the  act  continues : 

"  £t  la  et  lors  personellement  comparut  et  fut  present  le  dit  Jean  Haggerty, 
se  declarant  habile  a  tester,  etant  sain  de  corps  et  d'esprit,  &c.,  lequel  a  dictS 
son  testament  devant  les  susdits  temoins,  au  Recorder,  qui  Tdcrit  tel  qu'il  a  StS 
dicte,  et  ainsi  qu'il  suit,''  &c. 

Next  follows  (after  the  testamentary  dispositions  of  Jean  Haggerty)  a  for- 
mal conclusion  and  the  signatures  of  the  testator  Haggerty,  the  witnesses 
named,  and  the  Recorder  immediately  below,  and  in  continuation  we  find 
written  as  follows : 

'*"  Etat  de  la  Louisiane,  paroisse  de  Lafayette,  le  dix  mars,  mil  huit  cent 
cinquante  et  un,  au  mSme  jour  et  date  comme  ci-dessus,  devant  les  mSmes 
Recorder  ct  t6moins,  la  dame  nommee  dans  le  susdit  acte,  Marie  Esclard^    > 
Spouse  legitime  dc  le  testateur  susdit,  Jean  Haggerty,  a  comparu  et  fut  per- 
son n'.llement  prSsente  et  laquelle  dame,  \k  et  lors,  se  declarant  habile  k  tester, 
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Obkuxs  etant  saine  de  corps  ct  d^ esprit,  &c.,  a  dicte  son  testament  devant  les  susdits 
HioGiRTT-  teraoins  aussi  soussignes,  au  dit  Recorder,  qui  recrit  tcl  qu  il  a  ete  dicte,  et 
ainsi  qu'il  suit"  &c. 

Then  folio ws  a  formal  conclusion  and  the  signatures  of  Mrs.  Ila^gerty^  the 
testatrix,  and  those  of  the  witnesses  and  notary. 

Wc  have  been  particular  in  transcribing  so  much  of  this  double  a<*t  of  last 
will,  because  the  argument  of  counsel  has  turned  in  great  part,  upon  the  fact 
of  whether  it  be  in  reality  one  connected  act,  or  two  distinct  and  independent 
acts.  We  have  no  doubt  that  the  former  is  the  correct  interpretation.  The 
preamble  of  each  will  has  blended  both  together  in  such  a  manner,  that  it 
seems  entirely  impossible  to  mistake  the  intentions  of  the  two  testators,  and 
particularly  of  the  testator  Jean  Haggerty.  It  is  worthy  of  particular  obser- 
vation, that  Mr.  Haggerty  makes  no  disposition  in  this  testament  of  any  por- 
tion of  his  property,  (if  he  had  any  other  property,)  than  his  slave  woman 
Oreline^  the  plaintiff,  and  her  children.  It  is  obvious,  that  he  must  have 
deemed  it  important  to  secure  the  cooperation  of  his  wife  in  the  enfranchise- 
ment of  those  persons ;  and  her  will,  as  dictated,  is  but  a  repetition  of  his  own, 
embracing  the  same  object,  and  in  words  almost  identical. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 
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Henrietta  Trowbridge  v.  C.  T.  Carun. 

In  ctOBS  actiODi  brought  by  huiband  and  wife  for  a  Beparation  from  bed  and  board  it  was  k^d  : 
That  where  the  faulti  of  tbe  parUee  are  nearly  balanced,  and  are  of  a  ilmUar  nature,  neither  party 

can  be  beard  to  complain  in  a  court  of  Justice 
Under  the  law  of  Louisiana,  as  hitherto  interpreted,  disappointments  in  the  marriage  relation,  and 
mere  incompatibility  of  temper,  are  not  causes  for  a  Judicial  separation  between  hnaband  and 
wife-excesses,  outrages  and  cruel  treatment  of  a  nature  to  render  the  roi^ugal  Ufe  intolerable, 
are ;  but  with  the  quallflcatlon,  that  the  party  complaining  must  be  comparatirely  innocent. 
Mutual  insults  and  outrages,  the  fruit  of  mutual  provocations,  unless  there  be  a  great  and  palpable 
disproportion  of  guilt,  as  between  the  parties,  furnish  no  sufficient  ground  of  action  to  either. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary,  A.   Voorhie$,  J. 
J.    G.    Olivier  and  //.    Oibhon^  for  plaintiff.     Tvcier  <fc  Wihon^  for  de- 
fendant,  appellant. 

Cole,  J.  The  parties  to  these  suits  have  applied  in  separate  actions  for  a 
separation  from  bed  and  board. 

The  suits  were  consolidated  by  consent  of  counsel  and  tried  together. 

The  wife  has  appealed  from  the  decree  of  the  District  Court,  which  grants 
the  judgment  of  separation  in  favor  of  the  husband  and  entrusts  him  with  the 
keeping  of  the  children. 

The  principal  causes  adduced  by  the  husband  for  his  right  to  a  separation 
are,  that  his  wife  desired  to  interfere  with  his  prerogative  of  ruling  on  the 
plantation,  and  of  administering  its  affairs ;  was  dissatisfied  when  he  left  home 
to  attend  to  his  plantation,  and  also,  that  she  used  very  improper  language 
towards  him  in  presence  of  the  overseer. 

It  appears  from  the  evidence,  that  jealousy  must  have  been  the  cause  of  the 
whole  of  the  improper  conduct  of  the  wife ;  the  husband  seems  to  have  snp- 
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ported  her  ebullitions  of  temper  for  a  long  time,  until  becoming  wearied,  he     THowaiuDai 
endeavored  to  correct  her  temper  by  corporeal  punishment.  Ciilik. 

This  was  antagonistical  to  that  protection  which  is  due  to  the  wife,  but  Mr, 
Carlin  appears  to  have  been  goaded  on  to  it  by  the  continued  provocation  of 
his  spouse. 

The  evidence  establishes,  that  the  character  of  the  husband  is  generally  mild 
and  amiable;  the  witnesses  of  the  wife  also  declare  that  she  is  an  amiable  and 
refined  lady. 

As  both  parties  have  acted  unkindly  to  one  another,  a  separation  ought  not 
to  be  granted  to  either.     9  M.,  0.  S.,  421,  Fleytas  v.  Pigneguy. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  tho 
lower  court  be  avoided  and  reversed,  and  that  the  petitions  in  these  consolidated 
cases  be  dismissed,  and  that  appellee  pay  the  costs  of  both  courts. 

Spofpord,  J.,  concurring.  If  all  the  evidence  which  soils  this  record  is  to 
be  credited,  it  proves  great  misconduct  on  the  part  of  both  spouses,  in  the 
mutual  relation  which  both  are*  trying  to  dissolve.  Crimination  and  recrimina- 
tion, blows,  and  words  harder  than  blows,  have  succeeded  their  marriage  vows 
of  reciprocal  forbearance,  fidelity  and  love. 

A  little  more  than  ten  years  ago  the  appellee,  then  an  elderly  man  with  a 
fortune,  married  the  appellant,  a  young  girl  without  one. 

The  first  that  we  hear  of  them  is,  that  they  arrived  upon  the  husband's 
plantation  in  the  parish  of  St  Mary,  *' looking  cross''  at  each  other.  Bicker- 
ings soon  arose  about  the  management  of  the  household ;  favorite  servants  of 
the  master  were  found  disrespectful  to  their  mistress,  and  had  to  be  chastised 
or  sold.  The  lady  had  misunderstandings  with  the  overseers,  and  they  left. 
Abusive  language,  revolting  to  the  ear  of  decency,  is  said  by  one  of  the  over- 
seers to  have  been  uttered,  in  his  presence,  to  the  husband  by  the  wife,  ap- 
parently under  the  stings  of  jealously.  Two  ladies  testify  that,  in  their  presence, 
the  husband  upbraided  his  wife  with  being  "  of  no  account,"  saying  "that  she 
did  not  suit  him,  and  that  he  was  sorry  he  had  ever  married  her."  One  of 
them  deposes,  that  he  also  traduced  her  family ;  and  both  say  that,  to  these 
reproaches,  she  answered  meekly,  and  with  tears.  Notwithstanding  occasional 
outbreaks  and  altercations  of  this  sort,  relieved,  it  would  seem,  by  some  placid 
intervals,  time  went  on  and  three  children  were  bom  of  the  marrjage.  Although 
each  parent  is  proven  to  have  been  tenderly  devoted  to  the  children,  these 
new  ties  do  not  appear  to  have  drawn  them  closer  to  each  other.  Indeed,  the 
displays  of  temper  on  both  sides  seem  rather  to  have  increased  in  intensity, 
and  it  is  admitted  that,  on  one  occasion  at  least,  the  father  resorted  to  violence 
to  correct  the  mother  of  his  children. 

About  a  year  before  the  present  suits  were  brought,  and  nearly  nine  years 
after  the  marriage,  the  husband  instituted  an  action  for  separation  of  bed  and 
board  against  his  wife ;  but  one  of  his  overseers  testifies,  that  he  was  per- 
suaded to  abandon  it  by  her  tears  and  promises  of  amendment  It  was  aban- 
doned shortly  after  its  institution. 

At  length,  the  present  cross-actions  were  brought  on  the  same  day,  in  which 
each  spouse,  after  a  glowing  recital  of  grievances  suffered,  and  a  careful  sup- 
pre.ssion  of  grievances  inflicted,  claimed  a  judgment  of  separation  against  the 
other  with  a  right  to  the  custody  of  the  three  children,  which  each  party  seems 
very  solicitous  to  retain. 
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TkowBKiBQB  The  District  Judge,  expressing  no  doubt  as  to  the  truth  of  any  of  the  testi- 
Cakuii.  xnony,  concluded  that  the  husband  was  the  aggrieved  partj,  and  gave  him  a 
judgment  of  separation  with  the  custody  of  the  children. 

The  wife  has  appealed 

Although  the  conduct  of  both  parties  appears  to  have  been  highly  censur- 
able, it  is  impossible  to  say  from  the  record  before  us,  which  was  first  or  most 
in  fault  Their  errors  were  of  a  kindred  character,  ebullitions  of  temper  spring- 
ing from  disappointment,  a  spirit  of  retaliation,  and  a  lack  of  self-controL 

In  a  case  like  this,  where  the  faults  of  the  parties  are  so  nearly  balanced, 
and  are  of  so  similar  a  nature,  the  serious  question  arises,  can  either  be  heard 
in  a  court  of  justice  to  complain  of  the  other  ?  Should  not  the  conduct  of 
each  toward  the  other  close  the  mouths  of  both  ? 

An  affirmative  answer  to  this  question  was  given  by  one  of  the  sages  of  the 
Roman  law,  treating,  however,  of  the  pecuniary  interests  of  the  spouses  only : 

**  Papinianus  lib.  XT.  Quastionum  viro  atque  uxore  mores  invicem  accus- 
antibus,  causam  repudii  dedisse  utrumque  pronuntiatum  est  Id  ita  accipi 
debet,  ut  ea  lege,  quam  ambo  contempscrunt,  neuter  vindicetur  :  paria  cnim 
delicta  mutui  pensatione  dissolvuntur."    Dig.  Lib.  XXIV,  Tit  III,  1.  39. 

The  common  law  adopted  this  principle  of  compensation  in  refusing  divorce 
where  the  parties  were  guilty  of  similar  faults  towards  each  other.  Const  32, 
Q.  VI.  can.  I.  Coquille  and  Domat  seems  to  have  recognized  something  like 
this  rule  as  a  part  of  the  ancient  French  law. 

Under  the  Code  Napoleon,  two  schools  sprung  up  and  divided  upon  this 
question.  Duranton  (T.  II,  No.  574),  Valette  and  Massol  hold  that  a  demand 
for  separation  is  barred  on  either  side  by  mutual  faults  of  the  same  description  ; 
in  the  words  of  M.  Duranton,  "  la  reciprocity  des  torts  doit  aussi,  en  general, 
produire  une  fin  de  non-recevoir,  surtout  lorqu'ils  sont  de  mSme  nature."  On 
the  other  side,  among  those  holding  that  where  both  parties  are  guilty  of 
mutual  outrages,  both  should  have  a  decree  of  separation,  must  be  classed  the 
great  names  of  TouUier  (II,  764),  Marcad6  (I,  769),  M.  Demolombe  (IV,  416), 
and  probably  the  weight  both  of  doctrinal  and  judicial  authority  in  the  modem 
jurisprudence  of  France. 

The  District  Judge  cited  only  the  opinion  of  Toullier.  But,  it  must  be  re- 
membered, that  this  is  a  question  of  Louisiana  law.  Our  Code,  our  jurispru- 
dence, and  our  manners  differ  in  many  respects  from  those  of  France,  although 
to  a  considerable  extent,  derived  from  that  source. 

The  doctrine  of  the  common  law  and  of  Duranton,  on  the  point  under  con- 
sideration, app^rs  to  have  been  adopted  at  a  very  early  period,  and  frequently 
enforced  by  our  predecessors.  In  Durand  v.  Eer  Hu^band^  4  Martin,  O.  S., 
174,  it  was  held :  that  "the  law  which  provides  for  a  separation  from  bed  and 
board  in  certain  cases  is  made  for  the  relief  of  the  oppressed  party,  not  for  in- 
terfering in  quarrels  where  both  parties  commit  reciprocal  excesses  and  oat- 
rages." 

In  Figneguy*a  case,  9  Lou.,  420,  the  wife's  claim  for  a  separation  was  re- 
jected, although  it  was  proved  that  her  husband  had  used  personal  violence 
towards  her  on  one  occasion,  the  court  remarking  that  the  evidence  gave  color 
to  the  assertion,  that  she  provoked  the  ill  treatment  by  her  violent  temper. 

In  Rowley^ s  case,  19  Lou.,  571,  the  court  said,  the  argument,  that  afVer  what 
had  occurred  between  the  parties  it  would  be  impossible  for  them  to  live 
together,  was  not  a  justification  for  a  decree  of  separation. 
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In  Lallande  v.  Jore^  5  An.,  83,  judgment  of  separation  obtained  by  a  wife  Tbowbbidqi 
for  defamation  by  her  husband  was  reversed,  because  the  conduct  of  the  wife  Cablix. 
had  been  marked  by  exasperation  and  violence  towards  her  husband.  DurancTa 
case  was  cited  with  approbation,  and  also  Waring^ 8  case,  2  Phil,  132,  where 
it  was  said  by  an  English  court,  that  if  the  conduct  of  the  party  complaining 
has  been  outrageous,  the  remedy  must  be  first  sought  in  a  reformation  of  con- 
duct by  the  complainant 

And  in  Naulet  v.  Her  ffmband,  6  An.,  403,  where,  as  in  this  case,  both 
parties  demanded  a  separation,  and  the  District  Court  granted  it  in  favor  of  the 
husband,  the  judgment  was  reversed  and  both  parties  were  turned  out  of 
court,  because  they  were  both  in  the  wrong,  having  been  guilty  of  reciprocal 
outrages. 

To  ascertain  what  is  a  just  limitation  upon  the  right  of  divorce,  is  one  of  the 
most  difficult  of  social  problems. 

To  fix  this  limitation  is  an  attribute  of  sovereignty. 

Under  the  law  of  Louisiana,  as  hitherto  •interpreted,  disappointment  in  the 
marriage  relation,  and  mere  incompatibility  of  temper,  are  not  causes  for  a  ju- 
dicial  separation  between  husband  and  wife  —  excesses,  outrages  and  cruel 
treatment  of  a  nature  to  render  the  conjugal  life  intolerable,  are ;  but,  with 
this  qualification,  that  the  party  complaining  must  be  comparatively  innocent 
of  conduct  similar  to  that  complained  of,  in  order  to  obtain  a  decree  ;  mutual 
insults  and  outrages,  the  fruit  of  mutual  provocations,  unless  there  be  a  great 
and  palpable  disproportion  of  guilt  as  between  the  parties,  furnish  no  sufficient 
ground  of  action  to  either. 

This  being  the  doctrine  of  the  cases  heretofore  adjudged  in  this  State,  we 
would  not  feel  at  liberty  to  disturb  it,  although  it  might  conflict  with  our  views 
of  policy ;  but,  notwithstanding  the  vigorous  and  able  assaults  that  have  recently 
been  made  upon  this  rule  in  France,  and  notwithstanding  the  inconveniences  it 
may  occasionally  work,  its  manifest  tendendency  is  to  induce  greater  circum- 
spection in  entering  upon  the  most  important  of  civil  contracts,  greater  forbear- 
ance in  undergoing  the  petty  annoyances  of  domestic  life,  and  a  more  general 
suppression  of  such  scandalous  scenes  as  it  has  been  our  painful  duty  to  review 
in  this  cause. 

I  therefore  concur  in  the  above  decree,  dismissing  both  actions  at  the  ap- 
pellee's costs. 


Succession  of  Antoini  Numa  Tassik.* 

Under  the  leeond  lectlon  of  the  Act  of  March  17th,  1868, "  to  provide  a  homestead  for  the  widoir 
and  children  of  deceased  personi,"  It  was  field :  That  the  Bunriving  widoir  was  bound  to  gire  se- 
curity as  usufnictuary,  the  usufruct  being  of  money  belonging  to  her  deceased  husband's  children 
by  a  former  marriage. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  John  the  Baptist, 
Duffel,  J.     Berault  &  Legendre,  for  administrator,  appellant     St,  Paul 
&  Bony^  for  appellee. 


«Tbl8  case  was  decided  in  1865,  and  not  heretofore  reported. 
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SuccnsioN  Of  Spofford,  J.  The  only  question  in  this  case  grows  out  of  the  construction 
of  the  Act  of  March  I7th,  1852,  entitled  **an  Act  to  provide  a  homestead  for 
the  widow  and  children  of  deceased  persons."     Sess.  Acts,  p.  171. 

Section  one  enacts,  "  that  whenever  the  widow  or  minor  children  of  a  de- 
ceased person,  shall  be  left  in  necessitous  circumstances,  and  not  posse.ss  in 
their  own  right  property  to  the  amount  of  one  thousand  dollars,  the  widow  or 
the  legal  representatives  of  the  children  shall  be  entitled  to  demand  and  re- 
ceive from  the  succession  of  their  deceased  father  or  husband,  a  sum  w^hich 
added  to  the  amount  of  property  owned  by  them,  or  either  of  them,  in  their 
own  right,  will  make  up  the  sum  of  one  thousand  dollars,  and  which  said 
amount  shall  be  paid  in  preference  to  all  other  debts  except  those  of  the  ven- 
dor's privilege  and  expenses  incurred  in  selling  the  property." 

It  is  further  enacted  by  section  two,  "  that  the  surviving  widow  shall  have 
and  enjoy  the  usufruct  of  the  money  so  received  from  her  deceased  husband^s 
succession  during  her  widowhood,  afterwards  to  vest  in  and  bblong  to  the 
children  or  other  descendants  of  s*Sd  deceased." 

The  administrator  of  TaBsirCs  succeasion,  who  is  the  appellant  in  this  case, 
concedes  that  the  District  Judge  properly  allowed  the  surviving  widow  the 
usufruct  of  one  thousand  dollars  by  preference  out  of  the  succession;  but  he 
complains  that  the  money  was  improperly  ordered  to  be  paid  over  to  her  with- 
out requiring  security  for  the  return  of  the  principal  to  the  descendants  of  her 
deceased  husband  upon  the  termination  of  her  widowhood  by  nmrriage  or 
death. 

His  argument  is,  that  the  second  section  of  the  Act  of  1852,  constitutes 
her  a  usufructuary  of  money,  and  that  she  is,  therefore,  by  legal  implication, 
subjected  to  the  obligations  imposed  upon  such  usufructuaries  by  sec  3d,  tit, 
8d  of  the  Civil  Code ;  that  is,  that  she  must  give  security,  or  in  default  there- 
of, the  money  must  be  put  out  at  interest  on  good  security,  under  the  autho- 
rity of  the  Judge. 

In  this  case,  the  usufruct  is  established  by  operation  of  law.  C.  C.  532. 
The  general  rule  is  that  usufructuaries  must  give  security.  C.  C.  551.  The 
burden  is  on  the  opponent  to  show  that  she  falls  within  some  exception  to  the 
rule. 

It  is  true,  that  neither  the  father  nor  mother  having  the  legal  usufruct  of 
the  estate  of  their  children,  is  required  to  give  the  security.  C.  C.  553.  But 
the  opponent  does  not  belong  to  this  category  of  persons-  Her  usufruct  is  not 
of  the  estate  of  her  children ;  but  of  a  sum  of  money  belonging  to  Tassin's 
children  by  a  former  marriage,  who  are  now  minors. 

It  is  true  that  the  security  may  be  dispensed  with  in  favor  of  the  usufruc- 
tuary by  the  act  by  which  the  usufruct  is  established.  C.  C.  552.  But  there 
is  no  such  dispensation  of  security  in  the  Statute  of  March  17th,  1852,  under 
which  this  usufruct  is  established. 

The  usufruct  created  by  that  act  must  conform  to  the  laws  in  pari  materia. 
C.  C.  17  ;  Succession  of  Bringier^  4  An.  394 ;  Succession  of  FiUwilliamSy  3 
An.  489. 

Construing  the  Act  in  connection  with  the  general  law  upon  the  subject  of 
usufruct,  we  conclude  that  in  a  case  like  the  present,  it  was  the  intention  of 
the  lawgiver  that  security  should  be  given  by  the  widow. 

The  Article  556  of  the  Civil  Code  provides,  that  if  the  usufructuary  does 
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not  give  security  or  a  special  mortgage,  Ac,  sums  of  money,  the  usufruct  of    Suoowioii  or 
which  has  been  given,  shall  be  put  out  at  interest  on  good  security,  with  the 
consent  of  the  owner,  and  if  he  refuses,  by  the  authority  of  the  Judge. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  so  amended,  as  to  authorize  the  sum  of  one  thousand  dollars 
to  be  paid  over  to  the  oppoacnt,  Etnma,  Hyniel^  widow  of  Antoine  Numa  Tas- 
sin,  by  preference  out  of  his  succession,  only  upon  her  giving  security  accord- 
ing to  law ;  and  in  default  of  her  giving  such  security,  that  the  said  sum  of 
money  be  put  out  at  interest  on  good  security,  according  to  Article  556  of  the 
Civil  Code ;  the  interest  thereof  to  be  paid  to  the  said  opponent  during  her 
widowhood,  and  at  the  expiration  thereof  the  capital  to  be  paid  over  to  the 
children  or  other  descendants  of  the  deceased  Antoine  Nama  Tasttin.  It  is 
further  ordered  and  decreed,  that  in  other  respects,  the  judgment  appealed 
from  be  affirmed,  the  costs  of  this  appeal  to  be  borne  by  the  opponent  and 
appellee. 


John  S.  EdwARos,  Under-Tutor,  v.  Jobn  Morrow,  Tutor. 

In  ft  laf  t  to  remove  the  father  from  the  tutorship  of  his  minor,  on  the  ground  of  notorioualj  bad  coo- 
daet,  the  party  should  allege  particular  facts  of  irhich  the  defendant  iras  guilty,  in  order  to  enable 
the  court  to  determioe  whether  such  facts  constituted  "  notoriously  bad  condact." 

No  cause  of  exclusion  or  removjil  from  the  tutorship  is  applicable  to  the  father,  except  that 
of  unfaithfulness  of  his  administration  and  of  notoriously  bad  conduct.    C.  C,  826. 

I  PPEAL  from  the  District  Court  of  the  parish  of  St.  Landry.  Martel,  J. 
ii.  Leicis  A  Porter,  for  plaintiff  and  appellant  /.  E,  King  <&  B.  F.  Linton, 
for  delendant 

VooKniES,  J.  In  this  case  the  defendant  is  sought  to  be  removed  from  the 
natural  tutorship  of  his  minor  children,  on  the  grounds :  1,  That  ho  has 
neglected  to  educate  them ;  2,  That  he  has  driven  two  of  them  from  his  domi- 
cil,  and  refused  to  clothe  or  feed  them,  in  consequence  of  which  they  have 
become  homeless  vagrants,  without  the  means  of  subsistence ;  3,  That  he  has 
repeatedly  declared  that  the  two  last-mentioned  children  should  never  receive 
the  property  inherited  from  their  deceased  mother ;  4,  That  he  has  repeatedly 
declared  his  intention  to  deprive  his  other  children  of  a  portion  of  their 
inheritance,  by  dividing  it  equally  between  them  and  his  children  by  a  second 
marriage  ;  and  5,  that  the  defendant  is  an  habitual  drunkard,  and  is  unfaithful 
in  the  administration  of  the  property  of  the  minors,  and  in  the  care  of  their 
persons. 

An  exception  to  the  plaintiff's  right  of  action  was  pleaded  by  the  defendant 
Considering  that  the  plaintiff  had  substantially  complied  with  the  require- 
ments of  the  law,  in  obtaining  the  authorization  of  the  judge  to  prosecute  the 
suit,  ns  we  infer  from  the  record,  the  exception  was  properly  overruled. 

The  defendant  then  pleaded  that  the  suit  had  been  insMtuted  from  improper 
motives  ;  that  the  allegations  of  the  petition  were  untrue ;  that  he  had  faith- 
fully managed  the  property  of  his  minor  children.  And  claimed  one  thousand 
dollars  damages  in  reconvention  of  the  plaintiff. 
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Ekwarm  The  plaintiff  is  appellant  from  a  judgment  of  the  court  below  rejecting  his 

MoRBow.       demand. 

Before  considering  the  merits  of  the  case,  it  is  necessary  for  us  to  notice 
several  bills  of  exception  to  which  our  attention  has  been  directed  by  the  coun- 
sel for  the  appellant. 

1.  On  the  second  day  of  the  trial,  alter  several  witnesses  had  been  examined, 
the  judge  refused  to  allow  an  amendment  offered  by  the  plaintiff  that  "c/oAn 
Morrow  is,  and  has  been  for  several  years,  a  man  of  notoriously  bad  conduct, 
and  ought,  therefore,  to  be  removed  from  the  natural  tutorship  of  his  children." 
Apart  from  the  reasons  which  may  have  induced  the  judge  to  refuse  the 
amendment,  it  appears  to  us  that  such  an  allegation  would  be  immaterial.  The 
party  should  allege  particular  facts  of  which  the  defendant  was  guilty,  in 
order  to  enable  the  court  to  determine  whether  such  particular  facts  constituted, 
within  the  terms  of  the  law,  "  notoriously  bad  conduct" 

2.  We  do  not  think  the  judge  erred  in  refusing  the  declarations  of  the  minors 
Preston  and  Burton  Morrow  to  some  of  the  witnesses,  "  that  their  father  had 
driven  them  from  home  and  refused  to  support  them,"  to  be  given  in  evidence. 
If  the  minors  were  themselves  incompetent  as  witnesses,  of  which  there  can  be 
no  doubt,  it  is  clear  that  their  declarations,  which  amounted  to  mere  hearsay, 
were  inadmissible. 

3.  We  think  the  judge  very  properly  refused  to  permit  the  plaintiff  to  prove 
by  witnesses  that  from  their  knowledge  of  the  defendant,  and  from  his  general 
character,  they  considered  and  believed  him  to  be  a  dishonest  man ;  and  that 
if  the  property  in  his  possession  belonging  to  his  minor  children  should  be 
converted  into  cash,  the  money  would  not  be  safe  in  his  hands,  that  he  would 
swindle  them  out  of  their  inheritance.  The  particular  facts  within  the  know- 
ledge of  the  witnesses  giving  rise  to  such  inferences,  could  alone  be  given  in 
evidence,  and  of  which,  besides,  the  court,  and  not  the  witnesses,  was  the  pro- 
per judge. 

4.  The  testimony  in  relation  to  a  difficulty  between  the  defendant  and  his 
daughter,  and  the  character  of  his  wife,  neither  of  whom  being  a  party  to  this 
suit,  was,  in  our  opinion,  very  properly  excluded.  Whether  the  defendant's 
treatment  to  his  daughter,  who  had  ceased  to  be  under  his  tutorship  b\'  her 
marriage,  was  unjustly  harsh  or  not,  or  whether  the  defendant's  present  wife 
was  profane,  high-tempered  and  drank  spirituous  liquors  or  not,  was,  it  seems 
to  us,  quite  immaterial,  and  could  afford  no  legal  ground  to  remove  the  defen- 
dant from  the  tutorship. 

0.  The  Judge  a  quo^  we  think,  correctly  sustained  the  defendant's  objection 
to  the  following  questions  propounded  by  the  plaintiff's  counsel  to  the  wit- 
nesses: "  IsL  Is  not  the  defendant  a  man  of  notoriously  bad  conduct  ?  2d. 
Is  not  the  defendant  a  dishonest  man  ?  3d.  If  the  property  of  the  minors  now 
in  the  possession  of  the  defendant  were  sold  and  converted  into  money,  do  you 
believe  the  money  would  be  safe  in  the  defendant's  hands  ?"  As  a  general 
rule,  the  opinions  of  witnesses  are  inadmissible.  The  present  case  does  not 
form  an  exception  to  that  rule. 

G.  Conceding  that  the  Judge  a  quo  erred  in  sustaining  the  defendant's  ob- 
jection to  the  competency  of  the  plaintiff  as  a  witness,  on  which  we  express  no 
opinion,  we  do  not  think  it  affords  a  sufficient  reason  to  authorize  us  to  remand 
the  cause,  convinced  as  we  are  that  it  would  not  vary  the  result  of  this  unfor- 


OPELOUSAS,  AUGUST,  1857.  889 

lunate  controversy,  which  should  end  here.     From  the  voluminous  testimony       Edwards 
in  the  record,  which  has  been  carefully  examined  by  us,  we  must  presume       Morrow. 
that  ^'  the  neighbors  have  all  testified,  as  the  defendant's  counsel  remarks,  and 
as  against  this  testimony,  that  of  the  under-tutor  could  be  of  no  avail." 

Upon  the  merits  we  concur  in  the  conclusion  of  the  Judge  a  quo  that  the 
plaintiff  has  failed  to  make  out  his  case.  "  No  cause  of  exclusion  or  removal 
is  applicable  to  the  father,  except  that  of  unfaithfulness  of  his  administration, 
and  of  notoriously  bad  conduct."  C.  C.  826.  There  is  no  evidence  in  the 
record  showing  that  the  defendant  was  unfaithful  in  his  administration.  It  is 
true  he  was  addicted  to  drinking,  but  this  does  not  appear  to  have  interferred  with 
the  management  of  his  business  or  caused  any  injury  to  the  property  or  to  his 
pecuniary  interest  His  conduct  may  be  censurable  in  this  respect,  presenting 
an  evil  example  to  his  children,  but  it  is  surely  not  such  as  to  constitute  in  it* 
self,  within  the  terms  of  the  law,  "  notoriously  bad  conduct."  The  case  of  the 
tutorship  of  Virginia  Kershaw^  5  R.  488,  bears  a  strong  analogy  to  the  pre- 
sent There  it  appeared  the  tutor  was  addicted  to  using  ardent  spirits  to  ex- 
cess ;  when  drunk  he  was  inoffensive,  and  when  sober  a  quiet  good  citizen.  In 
the  case  at  bar,  the  defendant  does  not  appear  to  be  addicted  to  any  other  vice, 
and  is  also  inoffensive  under  the  influence  of  intoxicating  liquors.  The  doctrine 
as  to  what  constitutes  notorious  bad  conduct  we  consider  to  be  fully  settled  by 
our  predecessors.     See  the  case  of  Bosworth  v.  Butler^  2  A.  298. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
affirmed,  with  costs. 


Lucius  Sutho»  r.  Marie  T.  Castille. 

The  purchaser  of  property  while  Id  the  peaceable  and  undisturbed  possession  of  the  property,  can- 
not maintain  the  revocatory  action  against  his  vendor  to  set  aside  the  sale  of  the  property  to  his 
own  vendor,  on  the  ground  of  f^aud  and  simulation. 

APPEAL  from  the  District  Court  of  St  Landry,  Martel,  J. 
J.  E,  King^  Swayze  db  Moore^  T,  H,  Lewis  and  Porter^  for  plaintiff  and 
appellant     J.  E.  Oterton^  J.  K  Morrogh  and  Dupre  &  Garland^  for  defen- 
dant 

Cole,  J.  On  the  28th  of  March,  1845,  Pierre  Labiclie  being  largely  in- 
debted to  his  wife,  widow  of  Jean  Estorge^  and  to  her  minor  children,  issue  of 
her  former  marriage  with  said  Eetorge,  by  public  act  passed  before  Adolphe 
Garrigves,  Judge  of  the  parish  of  St  Landry,  sold  and  transferred  to  his  said 
wife,  Maine  Therese  Castille^  a  large  amount  of  property,  in  part  satisfaction 
of  her  separate  property  and  of  the  property  of  said  minors,  that  had  been 
received  by  him.  By  said  act,  it  appears  that  he  owed  to  the  minors  $23,663  06, 
and  to  said  Mrs.  Castille,  for  her  separate  right,  $16,410  32,  making  a  total 
due  to  the  wife  and  her  minor  children,  of  $40,063  38,  which  the  said  Pierre 
Lahielie  acknowledged  to  have  received  and  disposed  of  as  head  of  the  com- 
munity*. 

Defendant  in  said  act  having  resumed  the  administration  of  her  separate 
property  and  renounced  the  community  established  by  the  marriage  contract, 

the  raid  Pierre  Lahiche  then  declares,  that  "  wishing  to  replace  the  amount  J 
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SirrBov  of  claims  which  his  said  wife  may  have  ap^ainst  the  community,  either  on  he 
Castillb.  own  account,  or  as  tutrix  of  her  minor  children,  amounting,  as  aforesaid,  to 
the  sum  of  $40,063  38,"  he  sells  to  her  the  property  which  is  detailed  in  the 
act  of  sale,  consisting  of  lands,  slaves  and  movables,  lor  the  price  and  sum  o* 
$21,230.  For  which  sum,  the  wife  acquits  and  discharges  her  husband  j>r(7 
tanto.  The  act  continues :  "This  sale  is  besides  made  under  the  following 
conditions,  to  wit,  that  the  said  Marie  Therese  Ccutille^  putting  herself  in  the 
place  and  stead  of  the  said  Pierre  Labiche^  her  husband,  will  pay,  so  as  to 
discharge  him,  to  Jonathan  Harris^  the  sum  of  one  hundred  and  twenty-nine 
dollars  and  thirty -eight  cents,  more  or  less,"  which  added  to  the  aforesaid 
$40,063  38,  makes  a  total  of  $40,193  33,  which  deducted  from  $21,230,  the 
price  of  the  sale  aforesaid,  leaves  a  balance  of  $18,963  33,  due  the  wife  in  her 
individual  capacity  and  as  tutrix,  which  Pierre  Ldbiche  in  said  act  acknow- 
ledges to  owe,  and  obliges  himself  to  pay  out  of  notes  and  accounts  due  him 
by  different  persons,  the  proceeds  of  which  will  be  appropriated  to  the  extin- 
guishment of  the  debt 

Afterwards,  to  wit,  in  February,  1860,  Pierre  Ldbiche  died,  and  on  the  15th 
of  March  following,  the  defendant  qualified  and  was  appointed  administratrix 
of  his  estate.  An  inventory  was  taken  shortly  afterwards,  and  on  the  23d  of 
October  following,  his  succession  being  regarded  as  insolvent,  a  meeting  of 
his  creditors  was  called  to  decide  upon  the  best  disposition  to  be  made  of  it 

The  said  inventory  taken  on  the  8th  of  April,  1850,  showed  aissets  to  the 
amount  of  $1,509  75,  and  only  five  creditors  appeared  or  were  represented  at 
the  said  meeting. 

The  present  defendant,  with  her  privilege  claim  of  $18,963  33,  and  ordina- 
ry creditors  to  the  amount  of  $144  22,  voted  a  sale  for  cash. 

The  property  was  accordingly  sold  upon  those  terms  on  the  4th  of  January 
following,  realizing  the  sum  of  one  thousand  and  fifteen  dollars  and  sixty 
cents,  which  went  to  the  credit  of  the  defendant's  privilege. 

Afterwards,  to  wit,  on  the  19th  of  June,  1854,  defendant,  by  notarial  act, 
sold  to  plaintiff  a  sugar  plantation  and  several  slaves,  which,  with  the  excep- 
tion of  a  small  fraction  of  land,  constituted  a  part  of  the  property  sold  by  her 
husband  to  to  her  as  aforesaid;  the  price  of 'said  property  was  $45,000;  five 
thousand  dollars  in  cash,  a  like  sum  payable  the  20th  of  April,  1855,  and  also 
on  1st  of  June,  1856;  the  remaining  sum  of  $30,000,  payable  in  six  equal 
annual  installments  from  that  date  thereafter;  the  first  three  installments 
bearing  eight  per  cent  yearly  interest  from  the  maturity  of  each,  and  the  re- 
maining ones  to  bear  the  same  rate  of  interest  from  the  1  st  day  of  June, 
1857. 

The  obligations  of  the  plaintiff,  payable  accordingly,  for  those  several  in- 
stallments of  the  purchase  money,  were  duly  executed  and  paraphed  by  the 
notary,  to  identify  them  with  the  a:t  of  sale,  which  embraced  a  special  mort- 
gage for  the  security  of  the  said  payments. 

With  the  execution  of  this  act,  faithful  delivery  was  made,  by  the  defendant 
to  plaintiff,  of  all  the  property  described  in  the  deed  of  conveyance  of  which 
he  has  since,  and  up  to  this  time,  been  in  the  peaceable  and  undisturbed  pos- 
session and  enjoyment  of  the  entire  revenues. 

The  first  installment  of  $5,000  with  interest  accrued,  had  already  matured 
on  the  20th  of  April,  1855,  and  was  yet  unpaid.  The  second,  for  an  equal 
amount,  had  but  six  months  to  run,  when,  on  the  8th  of  December,  1856, 
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plainliiT  acquired  by  conventional  purchase  and  transfer,  with  subrogation  Simioir 
from  EcarUte  Dehaillon^  agent  of  his  wife,  Alexandrine  Ann  Loxiallier^  four  cawlw. 
several  judgments  recovered  by  the  Mechanics*  and  Traders'  Bank  of  New 
Orleans  against  Pierre  LahUhe^  the  deceased  husband  of  the  defendant,  for 
the  consideration  of  seventy-five  per  cent  of  the  principal  of  the  said  judg- 
ments, exclusive  of  interest  and  costs,  payable  one-half  on  the  J  st  of  March, 
1856,  and  the  remainder  on  the  1st  of  March,  1857,  and  on  the  12th  of  March 
following,  the  date  of  the  preceding  assignment,  he  again  acquired,  by  written 
transfer  from  the  agent  of  John  Boyd^  for  the  sum  of  five  hundred  dollars  in 
cash,  a  judgment  recovered  by  him  against  the  said  Pierre  Labiche. 

These  several  judgments,  including  interest  and  costs,  amounted  at  the 
trial  of  the  present  case  to  the  sum  of  nine  thousand  nine  hundred  and  thirty- 
four  dollars  and  ninety-three  cents,  for  which  the  plaintiff  only  paid,  accord- 
ing to  his  own  showing,  two  thousand  five  hundred  and- fifty-nine  dollars  and 
fifty  cents,  five  hundred  dollars  in  cash,  and  the  balance  on  credits. 

We  would  here  observe,  that  two  of  the  said  judgments  of  the  Mechanics'  and 
Traders*  Bank  were  rendered  on  the  13th  June,  1843  ;  another  one  was  ren- 
dered on  the  19th  August,  1848,  and  the  other  on  the  17lh  of  May,  1848.  The 
judgment  o£  Boyd  was  rendered  on  the  14th  of  August^  1848. 

Plaintiff  in  this  suit  represents,  that  by  virtue  of  the  transfer  to  him  of  said 
judgment  that  he  is  a  mortgage  creditor  of  the  estate  of  Pierre  Labiclie^  the 
late  husband  of  the  defendant,  and  institutes  these  proceedings  against  her 
both  in  her  individual  capacity  and  as  administratrix  of  his  succession,  charg- 
ing her  (mutatis  mutandis)  with  having  never  made  a  true  and  faithful  inven- 
tory of  the  succession ;  of  having  badly  administered  it,  and  of  having  rendered 
no  account  of  that  administeration.  That  the  said  sale  of  28th  May,  1845,  by 
said  Pierre  Labiche  to  defendant  was  simulated  and  fraudulent  and  collusive 
between  the  parties,  and  in  fraud  of  creditors ;  that  neither  the  marital  claims 
of  the  defendant,  nor  those  of  her  minor  children  were  just,  or  constituted  as 
against  Pierre  Labiche  any  legal  grounds  for  restitution  on  his  part  That 
the  property  transferred  was  worth  double  the  estimated  price  for  which  it  was 
transferred ;  that  the  said  transfer  had  not  a  legitimate  cause  and  does  not, 
therefore,  fall  within  the  exceptions  of  the  legal  interdiction  of  such  contracts; 
that  by  one  of  the  stipulations  of  the  act,  the  defendant  obliged  herself  for  the 
payment  of  a  debt  contracted  and  due  by  her  husband  ;  that  the  defendant 
could  not  purchase  for  her  minor  children  immovables  without  the  advice  and 
authorization  of  a  family  meeting,  or  invest  their  funds  in  movables,  and  that 
Labiche  was  largely  indebted  at  the  date  of  the  act,  and  that  the  property  so 
transferred,  being  the  common  pledge  of  his  creditors,  ought  to  have  been  ap- 
propriated to  the  payment  of  his  debts. 

Such  are  the  various  causes  of  nullity  pleaded  by  the  plaintiff  against  the 
validity  of  the  act  of  the  28th  of  May,  1845,  which  he  avers  to  have  injured 
his  rights  as  a  creditor  of  the  estate  of  said  Labiche  ;  and  he  fiirther  avers, 
said  act  being  an  absolute  nullity,  did  not  divest  LaMche  of  his  ownership  and 
conferred  no  title  on  defendant,  and  that  the  property  bought  by  plaintiff  of 
defendant,  belonging  to  another,  the  sale  of  said  property  to  plaintiff  was  void, 
and  vested  no  title  whatever  in  the  plaintiff,  and  he  asks  for  judgment  against 
the  defendant,  as  administratrix^  for  the  entire  amount  of  his  several  judg- 
ments, though  acquired  at  not  one-third  of  their  face,  and  also  still  further  de. 
mands  of  her  individually,  the  absolute  rescission  of  the  sale  to  himself  of  the 
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SuTHox  19th  June,  1854,  the  extinction  of  the  entire  existing  indebtedness,  amounting 
Castillb.  to  forty  thousand  dollars  exclusive  of  interest;  the  restitution  of  the  cash  pay- 
ment of  five  thousand  dollars  ;  five  thousand  dollars  damages  for  the  loss  of 
time  and  money,  and  the  inconvenience  to  which  he  has  been  subjected,  and 
ten  thousand  dollars,  the  value  of  the  improvements  made  by  him  upon  the 
premises. 

Plaintiff  prays  that  the  defendant  be  cited  in  her  individual  capacity  and  as 
administratrix ;  that  she  be  ruled  to  render  a  full  account  of  her  administration; 
that  the  acts  of  the  28th  of  May,  1 845,  and  of  the  Idth  of  June,  1 854,  be  severally 
annulled ;  that  the  several  obligations  executed  by  the  plaintiff  to  the  defend- 
ant, as  the  price  of  the  latter  purchase,  be  cancelled  ;  that  all  the  property  de- 
scribed in  those  sales  be  decreed  to  belong  to  the  succession  of  the  deceased 
Labiche^  as  also  that  conveyed  by  J,  H,  Lablche  to  the  defendant ;  that  the 
plaintiff  be  recognised  as  a  judicial  mortgage  creditor  of  said  ssccession  for  the 
several  amounts  claimed  by  him  for  the  judgment  bought  by  him  as  aforesaid; 
and  that  he  have  judgment  against  the  plaintiff  individually  for  the  sum  of 
twenty  thousand  dollars,  as  detailed  in  the  following  specifications :  the  resti- 
tution of  the  cash  payment  of  five  thousand  dollars,  ten  thousand  dollars  for 
the  value  of  his  improvements  upon  the  premises,  and  five  thousand  dollars 
damages  for  the  loss  of  time  and  annoyance  to  which  he  has  been  subjected 
by  this  litigation. 

It  seems  to  us  that  this  statement  of  the  case  is  sufficient  to  show  that  plain- 
tiff has  no  cause  of  action,  and  that  his  demand  must  be  rejected. 

It  is  adverse  to  every  principle  of  law  and  equity,  that  the  plaintiff,  while  in 
the  peaceable  and  undisturbed  possession  and  enjoyment  of  the  property  pur- 
chased by  him  can,  in  defiance  of  his  legal  obligations  as  buyer,  maintain 
against  his  vendor  the  action  of  nullity  here  instituted,  when  the  sale  of  de- 
fendant to  him  is  not  absolutely  null ;  but  even  upon  the  hypothesis  that  his 
action  lies  for  the  revocation  of  the  sale  to  himself,  and  that  he  can  legally 
attack  the  validity  of  the  transfer  from  Lahiche  to  the  defendant,  we  think 
that  the  sale  is  valid,  and,  so  far  as  the  wife  was  concerned,  coming  within  the 
exceptions  to  the  general  interdiction  denounced  by  the  Code,  (C.  C,  Art 
2421 ;  Troplong,  vol.  1,  No.  180,)  and  valid  in  fact  as  an  art  of  honest  restitu- 
tion to  his  wife  and  step-children  for  their  just  dues  in  moneys  received  and 
appropriated  by  him  to  his  own  use  ;  the  evidence  establishes  that  ho  was  in- 
debted in  the  amount  alleged  to  his  wife  personally  and  to  her  as  tutrix  of  her 
minor  children. 

It  is  also  clear  that,  if  the  said  judgments  bought  by  him  as  aforesaid,  in  the 
hands  of  the  original  creditors,  operated  a  judicial  mortgage  upon  the  property 
purchased  by  the  plaintiff,  his  obvious  and  only  remedy  was  to  suspend  pay- 
ment of  the  price  until  security  was  given  by  the  defendant  against  the  existing 
dangers  of  disquietude  in  his  possession.     C.  C,  Art  2535. 

Besides,  even  if  the  said  judgments  could  legally  constitute  such  an  out- 
standing hypothecary  lien  upon  the  property  sold  him,  as  to  be  regarded  in  the 
light  of  an  adverse  title  necessary  to  the  perfection  of  his  own,  his  purchase 
would  be  interpreted  as  the  act  of  a  trustee  of  his  vendor,  the  defendant,  and 
he  could  only  be  entitled  to  reimbursement  for  the  actual  cost  of  the  claim  so 
acquired.  Pepper  v.  Dunlap^  5  A.  260 ;  Galloway  v.  Finley  ct  al,y  12  Peters, 
284. 
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We  would  also  remark,  that  at  the  meeting  of  the  creditors  of  the  estate  of  Sctboh 
said  LabUhe^  before  alluded  to,  not  one  of  the  judgment  creditors  here  re-  Ca8ttu.k. 
presented  by  plaintiff  appeared  to  deliberate  or  vote,  nor  does  any  evidence  in 
this  record,  parole  or  documentary,  disclose  that  any  notice  was  ever  given  to 
defendant,  as  administratrix,  of  the  existence  of  such  indebtedness,  or  of  de- 
mand for  payment,  from  the  opening  of  the  succession  of  Pierre  Ldbiclie  to 
the  institution  of  this  suit  by  the  present  plaintiff. 

Although  all  the  mortuary  proceedings  in  the  estate  of  Pierre  Ldbichewerc^ 
as  the  record  shows,  conducted  according  to  the  strictest  formalities  of  law,  . 
matters  also  of  public  notoriety  and  of  record,  and  must  have  been  known  to 
the  judgment  creditors  aforesaid,  yet  no  effort  was  made  by  them  to  obtain  pay- 
ment, and  probably  never  would  have  been  made  if  their  claims  had  not  been 
purchased  by  plaintiff. 

We  would  also  observe,  that  the  sale  of  Labiehe  to  his  wife  cannot  now  be 
attacked  by  plaintiff  successfully,  as  defendant  has  pleaded  the  prescription  of 
one  year,  which  we  consider  as  valid.  0.  C,  1982 ;  2  A.,  663  ;  Merchants^ 
Bank  v.  Banh  of  Uinted  States,  3  A.,  250 ;  Gillespie  v.  Cammacl\  3  L.,  28 ; 
Petit  V.  His  Creditors. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  that  the  demands  of  plaintiff  be  re- 
jected and  bis  petition  dismissed,  and  that  he  pay  the  costs  of  both  courts. 
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It  cannot  be  inferred  that  the  testator  intended  to  give  a  general  Beiain  to  the  executor  from  the  fl26 

following  expressions :  "  I  leave  the  whole  of  this  foregoing,  as  written,  to  the  management  of 
Fergus  Hathom^  to  have  my  request  carried  out  fully  and  faithfully." 

A  PPE  AL  from  the  District  Court  of  St.  Landry,  Martel,  J. 
A.  H.  W.  Garland,  for  executor.     J,  E.  King,  for  opponents  and  appellants. 

Spofford,  J.  Fergus  Ilathorn,  testamentary  executor  of  the  last  will  of 
M,  D.  Boatwright,  having  filed  an  account  and  tableau,  the  heirs  opposed  the 
same  "on  the  ground  that  the  commissions  of  said  executor  are  overcharged; 
that  the  said  executor  never  had  the  seizin  of  said  estate,  and  that  the  amount 
of  said  commissions  ought  to  be  reduced." 

The  commissions  opposed  arc  estimated  upon  "  |55,944,  amount  of  the  half 
of  the  deceased  in  the  partnership  of  Boatwright  &  Swayze,  and  his  personal 
property,"  to  wit,  $1398  66. 

The  only  expression  in  the  will  from  which  it  is  possible  to  infer  an  inten- 
tion to  give  a  general  seizin  to  the  executor  is  the  following :  "  I  leave  the 
whole  of  this  foregoing,  as  written,  to  the  management  of  Fergus  Hathorn,  to 
have  my  request  carried  out  fully  and  faithfully."  The  fair  construction  of  this 
clause  would  seem  to  be  that  the  executor  was  only  requested  to  see  to  the 
execution  of  the  legacies.  It  cannot  be  held  to  confer  a  seizin  of  the  entire 
succession  under  the  Article  1 653  of  the  Code.  "  The  testator  may  express 
his  intention  to  grant  the  seizin  of  his  estate  to  the  testamentary  executor, 
either  in  express  terms,  by  authorizing  him  to  take  possession  of  the  whole  or 
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BjocnsioH  Of  a  part  of  the  estate  of  his  succession  after  his  death,  or  by  merely  appoint- 
ing  him  testamentary  executor  and  detainer  of  his  estate,  the  word  det/iiner 
sufiSciently  announcing  that  the  executor  is  to  be  seized  of  the  property  of  the 
succession. 

But  if  the  executor  testamentary  be  merely  appointed  testamentary  executor 
without  any  power,  his  functions  are  confined  to  see  to  the  execution  of  the 
legacies  contained  in  the  will,  and  to  cause  the  inventoiy  and  other  conserva- 
tory acts  of  the  property  of  the  succession  to  be  made." 

But  by  Article  1677,  if  the  executor  has  not  had  a  general  seizin,  his  com- 
mission shall  only  be  on  the  estimated  value  of  the  object  which  he  has  had  in 
his  possession,  and  on  the  sums  he  has  had  in  his  hands  fbr  the  purpose  of 
paying  the  legacies  and  other  charges  of  the  will**  It  has  been  held  that  parol 
evidence  is  admissible  to  show  what  property  of  the  succession  has  {lassed 
through  the  hands  of  the  executor,  even  when  seizin  has  not  been  given  by 
the  will.     Anderson's  Executors  v.  Andersori's  Heirs,  10  La,  2J>. 

The  account  in  this  case  shows  that  the  executor  received  the  sum  of  $31,- 
468  49  wherewith  to  pay  the  debts  and  the  legacies.  We  are  of  opinion  that 
his  commission  should  be  reduced  to  two  and  a  half  per  cent,  upon  this  sum. 

No  opposition  was  made  to  the  separate  allowance  of  $850  to  Robert 
Bnrguerel  for  special  services  rendered  to  the  succession. 

It  is,  therefore,  ordered,  that  so  much  of  the  judgment  of  the  Di.strict  Court 
as  dismisses  the  opposition  of  the  heirs  of  Miehael  D.  Boati^ight  to  the  ac- 
count and  tableau  of  Fergus  Hathorn,  testamentary  executor,  be  avoided  and 
reversed ;  it  is  Airther  ordered,  that  the  said  opposition  be  sustained  solar  as 
to  reduce  the  commission  of  the  said  executor  from  the  sum  of  thirteen  hundred 
and  ninety -eight  dollars  and  sixty -six  cents  ($1398  G6,)  as  charged,  to  the  sum 
of  seven  hundred  and  eighty-six  dollars  and  seventy-one  cents  ($786  71),  which 
sum  is  hereby  allowed  to  the  said  testamentary  executor  in  full  for  his  com- 
missions,  the  account  and  tableau  to  be  amended  accordingly ;  and  it  is  further 
ordered,  that  in  all  other  respects  the  judgment  appealed  from  be  affirmed ;  tbo 
costs  of  this  appeal  to  be  paid  by  the  said  Fergus  Hathorn^  appellee. 
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FRAN901S  Feray  r.  John  M.  Foote. 

In  the  Jurisprudence  of  Louisiana  a  distinction  is  not  made  between  words  actlonaUe  and  words 
not  actionable  as  the  basis  of  damages  in  a  suit  for  slander  where  no  special  damages  ar« 
proved. 

APPEAL  from  the  District  Court  of  St.  Mary,  A,  Voorhies,  J. 
R  Simon,  ;>.,  for  plaintiff  and  appellant.     Gibbon  and  Olivier,  for  de- 
fendant. 

Buchanan,  J.  Plaintiff  claims  damages  of  defendant  for  slander.  The 
words  charged  in  the  petition  as  slanderous  are,  *'  Francois  Feray  has  sworn 
fiilsely  in  a  certain  business  against  me." 

Plaintiff  appeals,  for  the  purpose  of  having  the  damages  which  were  assigned 
by  the  jury  increased — and  the  appellee,  in  his  answer  to  the  appeal,  prays 
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tbat  the  judgment  be  amended  by  dismissing  the  suit,  on  the  ground  that  the         p«kat 
words  charged  in  the  petition  are  not  actionable.  Foots. 

The  distinction  between  words  actionable  and  words  not  actionable  as  the 
basis  of  damages,  where  no  Special  damages  are  proved,  has  been  overruled  by 
the  Supreme  Court — Martin,  Chief  Justice,  dissenting — in  the  very  carefully 
argued  and  considered  case  of  Miller  v.  ffohtein,  reported  in  16th  Louisiana. 

While  we  view  the  jurisprudence  of  Louisiana  as  settled  upon  this  point, 
and  therefore  allow  the  mast  extensive  scope  to  the  Articles  2294  and  1928  of 
the  Civil  Code,  we  are  the  less  disposed  to  interfere  (at  least  for  the  purpose  of 
increasing  it),  with  the  verdict  of  a  jury,  in  a  case  where  no  special  damages 
have  been  shown  to  have  been  suffered. 

Judgment  affirmed,  wnth  costs. 


State  r.  Hash.* 

The  accased  had  made  certain  statementa  as  to  his  guilt  to  JB.  Held  :  that  the  District  Judge  did 
not  err  in  permitting  the  statements  of  the  accused  to  £.  to  go  to  the  Jury  when  the  facts  embraced 
therein  had  been  corroborated  bjr  evidence  aliunde.  I  12    896 

Although  an  original^nfession  may  have  been  obtained  by  improper  means,  yet  subsequent  con*  juj  1043| 
foBsiona  of  the  same  or  of  like  facts  may  be  admitted,  if  the  court  believes^  from  the  length  of  time 
intervening^  or  from  proper  warning  of  the  consequences  of  confession,  or  from  other  clrcum- 
stances,  that  the  delusive  hopes  or  fears,  under  the  influence  of  which  the  original  confession  was 
obtained,  were  entirely  dispelled.  In  the  absence  of  any  mtch  circumttanceB  the  influence  of  the 
irotives,  proved  to  have  been  offered,  will  be  presumed  to  continue  and  to  have  produced  the  con* 
fession,  unless  the  contrary  be  shown,  and  the  confession  will  therefore  be  rgected. 

APPEAL  from  the  District  Court  of  Morehouse,  Richardson^  J. 
F,  P.  StulM,  District  Attorney,  for  the  State.     D.  Kewtmi  and    W,  A, 
Caperton^  for  defendant  and  appellant. 

Spoffokd,  J.  The  prisoner  Hash  has  appealed  from  a  sentence  of  death 
pronounced  against  him  by  the  District  Court  of  the  parish  of  Morehouse, 
upon  the  unqualified  verdict  of  a  jury  finding  him  guilty  of  the  murder  of 
John  Morns. 

His  only  ground  of  complaint  against  the  ruling  of  the  District  Court  is, 
that  the  testimony  of  A.  J.  Boho^  as  to  his  alleged  confessions  in  jail,  was  im- 
properly  permitted  to  go  to  the  jury.  The  bill  of  exceptions  sets  forth,  that 
the  objections  made  to  the  admission  of  this  testimony  were  but  two:  1st,  that 
at  the  time  the  confessions  to  the  witness  Boho  were  made,  the  prisoner  was 
still  laboring  under  the  influence  of  the  threats  and  promises  which  had  been 
held  out  to  induce  a  previous  confession,  (which  was  offered  and  rejected  on 
the  trial ;)  and,  2d,  that  it  was  not  shown  that  the  confessions  were  made  un- 
influenced by  any  threats  or  promises.  To  the  bill  of  exceptions  the  Judge 
appended  the  following  remarks ;  *'  there  was  a  strong  doubt  on  the  mind  of 
the  court  whether  the  entire  confessions  made  by  the  prisoner  to  Murrell  and 
BohOy  in  the  jail,  were  not  admissible,  but  that  doubt  was  given  in  favor  of  the 
prisoner,  and  only  so  much  of  the  prisoner's  declarations  were  permitted  to  be 


*  This  case  belongs  to  the  Monroe  decisions,  having  been  omitted  in  its  proper  place. 
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Statu         given  ill  evidence  as  were  corroberated  by  other  testimony.     In  order  to  pre- 
Habu.  serve  an  accurate  history  of  the  proceedings  the  questions  and  answers  of  the 

witnesses  were  reduced  to  writing  and  annexed  hereto." 

It  is  stated  in  the  printed  argument,  filed  on  behalf  of  the  prisoner,  that 
Boho  was  the  only  witness  who  established  or  was  permitted  to  testify  as  to 
the  statements  and  confessions  of  the  accused.  The  CTidence,  as  taken  down 
and  attached  to  the  bill  of  exceptions,  discloses  but  two  declarations  of  the 
accused,  neither  of  which  directly  avows  his  own  guilt :  first,  that  the  deceased 
was  struck  fire  times  on  the  head  with  a  stick ;  and,  secondly,  that  he  was 
struck  with  the  stick  exhibited  on  the  preliminary  examination  before  the 
magistrate.  These  we  suppose  to  be  the  facts  alluded  to  by  the  Judge  as  cor- 
roborated by  extraneous  evidence. 

The  sole  question  for  us  is,  was  there  any  error  which  we  are  bound  to  cor- 
rect in  the  ruling  of  the  Judge  admitting  in  evidence  these  two  statements  of 
the  prisoner  to  Bdbo  ?  Boho  it  appears  testified,  that  there  were  no  threats, 
promises  or  inducements  held  out  to  the  accused,  but  that  the  statements 
above  detailed  were  the  prisoner  s  voluntary  answers  to  him.  The  facts,  that 
the  prisoner  was  ironed  and  that  Boho  was  the  Sheriff,  do  not  imply  the  ex- 
istence of  an  improper  influence  which  elicited  the  statements.  Ten  days  had 
elapsed  from  the  time  when  the  prisoner's  rejected  confessions,  induced  by 
advice  to  throw  himself  upon  the  mercy  of  the  court,  had  been  made. 

The  rule  laid  down  in  Guild's  case,  5  Halst.,  163,  is  generally  conceded  to 
be  sound.  "In  that  case,  upon  much  consideration,  the  rule  was  stated  to  be, 
that  although  an  original  confession  may  have  been  obtained  by  improper 
means,  yet  subsequent  confessions  of  the  same  or  of  like  facts  may  be  admitted, 
if  the  court  helietrs^  from  the  length  of  time  intervening,  or  from  proper 
warning  of  the  consequences  of  confession,  or  fi*om  other  circumstances,  that 
the  delusive  hopes  or  fears,  under  the  influence  of  which  the  original  confession 
was  obtained,  were  entirely  dispelled.  In  th e  absen ce  of  any  such  circumstane&, 
the  influence  of  the  motives,  proved  to  have  been  offered,  will  be  presumed  to 
continue,  and  to  have  produced  the  confession,  unless  the  contrary  be  shown, 
and  the  confession  will,  therefore,  be  rejected."  2  Russ.  Crimes,  *  p.  8S8 ; 
1  GrcenleafEv.  254. 

The  District  Judges  would  seem,  therefore,  to  have  power,  under  the  law,  to 
infer  that  the  original  improper  influence  has  ceased  to  operate  either  from  the 
lapse  of  time  or  other  sufficient  cause.  To  give  this  court  jurisdiction  in  a 
criminal  case  of  a  question  of  this  class,  the  bill  of  exceptions  must  disclose, 
that  the  Judge  erred  in  a  conclusion  of  law  and  not  in  a  deduction  of  fact 

Without  deciding  whether  the  lapse  of  time  was  sufficient  in  this  case  to 
obliterate  the  influence  of  improper  advice  upon  the  prisoner  s  mind,  we  ajne 
clear  that  the  District  Judge  did  not  err  in  permitting  the  above  statements  of 
the  accused  to  Boh^  to  go  to  the  jury  when  the  facts  embraced  therein  had 
been  corroborated  by  evidence  aliunde^     State  v.  Moore,  1  Ilayne,  482. 

It  is,  therefore,  ordered  that  the  judj^ment  be  affirmed,  with  costs. 
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Where  a  referenoe  ia  nuide  vnder  anjr  head,  the  llgares  refer  to  the  oerreepeading  flcnrei  in  the 
Index,  and  alMtothe  paging  of  the  TOliiine.  This  plan  has  been  adopted  in  order  to  enable  the 
reader  to  turn  at  once  to  the  ease,  shoold  he  ao  prefer,  without  prevloiialy  conanlting  the  Index. 


ACCOUNT. 

1.  Where  an  account  has  heen  rendered  and  a  balance  struck  and  acquiesced 

in  bj  the  debtor,  the  imputed  credits  are  to  be  considered  as  payments, 
but  the  credits  must  first  be  imputed  to  the  payment  of  such  charges 
as  the  debtor  was  legally  bound  to  pay  and  not  to  such  as  he  was  un- 
der no  obligation  to  pay.  Keane  y.  Branden,  20. 

2.  An  acquiescence  in  an  account  containing  illegal  charges,  will  not  estop 

the  debtor  from  pleading  their  illegality — the  only  effect  of  such  ac- 
knowledgment is  to  dispense  the  creditor  from  any  affirmative  proof 
A  mere  charge  in  an  account  of  interest  beyond  the  legal  rate  which 
has  not  been  acknowledged  or  aequiesoed  in^^wiU  not  preclude  the 
creditor  from  the  recorery  of  legal  interest  Ihid. 

ACTION. 

1.  Several  distinct  causes  of  action  cannot  be  cumulated  against  several  de- 

fendants in  one  suit,  unless  the  defendants  have  a  common  interest  to 
be  adjudicated  upon  in  one  judgment  Waldo  v.  Angomar^  74. 

2.  Proceedings,  under  the  Act  of  1840,  against  a  defendant  for  fraud,  may 

be  cumulated  with  a  revocatory  action  for  the  rescission  of  the  alleged 
fraudulent  sale ;  and  in  such  a  proceeding  it  is  not  only  the  right  but 
the  duty  of  the  plaintiff  to  make  parties  to  the  suit  all  who  have  an 
interest  to  be  affected  by  the  judgment.  Hid. 

8.  Actual  possession  of  the  land  is  a  fact  indispensable  to  be  proved  in  order 
to  sustain  the  possessory  action.     C.  P.  47.     Searles  y^Co%tillo^  203, 

4.  A  mere  civil  or  legal  possession  is  insufficient,  unless  it  is  shown  to  have 

been  preceded  at  some  time  by  a  natural  possession  in  the  plaintiff  or 
his  author.  Ihid. 

5.  No  action  lies  for  the  price  of  fraud.    The  law  leaves  parties  who  traffic 

in  forbidden  things  and  then  break  faith  with  each  other,  to  such  mu- 
tual redress  as  their  own  standard  of  honor  may  award. 

Boatner  v.  Ya/rboToug\  249. 

6.  When  the  defendant  in  a  petitory  action  is  evicted  from  land  upon  which 

he  has  for  several  years  paid  the  taxes,  the  writ  of  possession  should 
be  suspended  until  the  taxes  are  refunded  to  the  defendant  as  negotio- 
rum  ff€$tor  of  the  plaintiff  Web^  v.  Oouuiy^  684. 
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7.  The  surety  may  be  sued  without  making  the  principal  a  party  to  the  suit 

State  Y,  MeJDannsU,  741. 

8.  As  against  a  naked  tresspasser,  the  plaintiff  in  the  petitory  aotion  is  not 

bound  to  show  a  title  perfect  against  the  whole  world. 

Ooiufy  ▼.  Oummingi^  748. 

9.  The  Board  of  Underwriters  in  New  Orleans  being  a  body  composed  of 

private  individuals,  without  being  incorporated,  and  through  their 
treasurer  having  received  on  deposit  money  to  which  the  plaintiff  was 
entitled,  it  was  held:  That  a  suit  to  recover  the  money  could  be  nuun* 
tained  against  the  treasurer  in  his  individual  capacity. 

Bennett  v.  Wheeler^  763. 

10.  A  party  may  institute  a  petitory  action  for  one  tract  of  land,  and  in  the 
same  petition  may  sue  the  same  defendant  for  slander  of  title  of  another 
and  distinct  tract,  but  could  not  in  the  same  suit  sue  for  a  tract  of  land 
and  for  damages  for  slander  of  title  to  such  tract 

WUliofM  V.  Gloee,  878. 
11.  The  purchaser  of  property  while  in  the  peaceable  and  undisturbed  pos- 
session of  it,  cannot  maintain  the  revocatory  action  against  his  vendor 
to  set  aside  the  sale  of  the  property  to  his  own  vendor,  on  the  ground 
of  fraud  and  simulation.  Suthon  v.  OaetiHe,  889. 

See  GoDSTS. 

See  Turn  (for  salt  U  recover  baek  monejB)~^OampbM  r.  Ifeu  OrUantt  Si 

See  BoMMiwr—JMl  r.  ITmA  8T4. 

See  ExicuTOBe->^Md  r.  Oroeker^  446. 

Bee  SBQDwnuLTiOH— ^ooctin  ▼.  AUen,  448. 

Bee  PEAOncB— (TraaniWMNf  ▼.  Ifew  Ori&anB,  42^ 

Bee  Buooaaaom—TMnpkku  r.  PrmHee,  466. 

Bee  09vnkCT--CfhritUan  r.  MtmsUSy  685. 

ADVANCES. 

Bt  Wxctowi—Kean  v.  Brand&ny  90. 
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ALIMONY. 
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See  EuooMmojK^OoUins  t.  HaUUr,  678. 


APPEAL. 

1.  Where  property  is  under  seizure  at  the  suit  of  several  attaching  creditors, 

and  judgment  is  rendered  in  favor  of  the  plaintiff  in  the  prior  attach- 
ment, the  others  have  a  right  of  appeal  from  such  judgment  under  Art 
571  of  the  Code  of  Practice,  notwithstanding  there  had  been  no  issue 
joined  and  no  curator  <id  hoc  appointed  to  represent  the  defendant  in 
the  subsequent  attachment  Keye^  Maltby  db  Co,  v.  Eiley,  19. 

2.  Where  defendant  admits  a  part  of  the  plaintiff's  claim  and  deposits  the 

amount  in  court,  and  the  balance  for  which  judgment  is  rendered  is  less 
than  $800,  the  judgment  being  an  entirety  and  the  whole  amount 
claimed  in  the  suit  being  over  $800,  the  court  has  jurisdiction  of  an 
appeal.  Nh€  Orleans  v.  Estate  Mc Arthur,  47. 
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S.  Where  property  is  seized  under  execution  and  the  sale  is  enjoined  by  a 
third  person  claiming  to  be  the  owner,  it  is  the  value  of  the  property 
under  seizure,  and  not  the  amount  for  which  the  writ  issued,  which  de- 
termines the  right  of  appeal. 

State  V.  The  Judge  of  the  Seventh  District^  48. 

4.  When  the  defendant  in  a  petitory  action  has  called  in  his  warrantor  with 

whom  issue  is  joined,  the  plaintiff  cannot  appeal  from  a  judgment 
against  him  without  making  the  warrantor  a  party  to  the  appeal.  If 
there  be  no  appeal  bond  given  in  favor  pf  the  warrantor,  the  appeal  will 
be  dismissed.  X&utet  v.  Heirs  Armant^  71. 

5.  If  the  appeal  bond  was  insufficient  at  the  time  the  appeal  was  brought 

up,  the  defect  cannot  be  subsequently  cured  by  the  substitution  of  an- 
other bond.  Ibid. 

6.  Where  an  appeal  is  taken  from  an  interlocutory  order  and  it  neither 

appears  that  the  matter  in  dispute  exceeds  $300,  nor  is  alleged  that  the 
order  appealed  from  will  work  an  irreparable  injury,  the  court  will  ex 
officio  dismiss  the  appeal,  although  the  appellee  has  not  moved  for  the 
dismissal.  Hew  Orleans  v.  Imhy,  87. 

7.  It  is  the  amount  due  at  the  institution  of  the  suit  which  constitutes  the 

matter  in  dispute,  and  determines  the  right  to  appeal  as  affected  by  the 
amount  involved.  Klein  v.  Wild,  87. 

8.  When  an  appeal  bond  is  not  large  enough  for  a  suspensive  appeal,  it  will 

sustain  a  devolutive  appeal.  Montan  v.  Whitley^  175. 

9.  An  agent  is  a  competent  surety  on  an  appeal  bond.  Ihid. 

10.  An  appeal  will  not  be  dismissed  merely  on  account  of  the  carelessness  of 

the  officer  in  an  obvious  omission  of  a  word  in  his  return  of  the  service 
of  the  copy  of  the  petition  of  appeal.  Such  a  case  is  completely  within 
the  scope  of  the  Act  of  1839.  Oulliber  v.  JouUanc,  287. 

11.  A  motion  filed  in  the  Supreme  Court  by  the  defendant,  who  is  appellee, 

to  have  the  judgment  of  the  lower  court  amended  by  dismissing  plain- 
tiff's demand,  is  a  substantial  compliance  with  Articles  888  and  890  of 
the  Code  of  Practice,  and  authorizes  the  entire  reversal  of  the  judgment 
of  the  lower  court  and  a  judgment  of  the  appellate  court  in  favor  of 
defendant.  Eawford  v.  Adler,  241. 

12.  An  appeal  from  an  order  submitting  a  cause  to  referees  is  premature  and 

will  be  dismissed.  JuneJc  v.  Hezeaxi^  248. 

13.  When  appeal  is  taken  by  motion  in  open  court,  one  who  is  a  party  to  the 

suit  and  who  signed  the  appeal  bond,  although  only  as  surety,  will  not 
be  permitted  to  allege  that  he  was  not  a  party  to  the  appeal 

Conery  r.  Wehh,  282. 

14.  Under  the  terms  '^  et  aliiy^^  parties  to  the  suit  not  expressly  named,  may 

be  considered  as  included  among  the  obligees  in  the  bond.  Ibid, 

15.  An  appeal  will  not  be  dismissed  on  the  ground  that  the  judgment  was 

not  signed  when  the  order  of  appeal  was  made,  if  it  appears  to  have 
been  signed  at  the  time  the  ti^anscript  was  made  out 

McGregor  v.  Barh&r,  289. 
114 
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16.  It  is  not  necessary  there  should  be  as  many  copies  of  a  record  of  appeal 

made  out  and  filed  as  there  may  happen  to  be  appellants  with  interests 
in  any  way  conflicting.  When  the  necessary  parties  are  before  the 
court,  a  transcript  filed  by  any  one  of  them  will  authorize  the  court  to 
adjudicate  upon  the  merits  of  the  whole  cause.  Ibid. 

17.  An  appeal  will  not  be  dismissed,  in  a  case  where  the  Clerk  has  notice  that 

citations  are  necessary,  by  the  filing  of  the  petition  of  appeal,  but  fails 
to  issue  them.  It  is  not  indispensable  that  the  petition  of  appeal  should 
contain  a  prayer  for  a  citation  to  the  appellees. 

Barton  v.  Kavanaugh,  332. 

18.  When  a  party  has  an  adequate  remedy  by  appeal,  an  application  for  a 

writ  of  mandamus  will  be  refused. 

State  V.  Jud^e  of  the  Sixth  District  Court  of  K  0,,  342. 

19.  The  refusal  of  the  District  Judge  to  allow  the  attorney  in  fact  of  the 

relator  to  represent  him  upon  the  trial,  is  a  matter  which  could  be  pre- 
sented to  this  court  for  revision  by  a  bill  of  exceptions.  Ibid. 

20.  Where  proceedings  are  instituted  tia  executiva  against  the  widow  in  com- 

munity and  tutrix,  who  taxes  a  suspensive  appeal  in  her  capacity  at 
administratrix  of  her  deceased  husband^s  estate^  she  is  not  entitled  to  a 
delay  in  the  Supreme  Court  to  have  the  heirs  of  her  husband  made 
parties  to  the  appeal.  If  the  heirs  ought  to  have  been  made  parties, 
and  were  not,  the  appellee  might  have  moved  to  dismiss,  but  the  appel- 
lant could  not  have  been  permitted  to  take  advantage  of  her  own  laches. 
But  it  was  not  necessary  to  join  the  heirs  in  the  appeal,  for  the  purposes 
for  which  the  administratrix  had  full  capacity  to  represent  the  whole 
estate.  McCalop  v.  FluJcer's  Heirs,  345. 

21.  The  State  may  appeal  in  criminal  cases  where  the  indictment,  charging  an 

offence  punishable  with  death  or  imprisonment  at  hard  labor,  has  been 
quashed  before  trial,  or  held  bad  upon  a  demurrer.     State  v.  Ellis^  390. 

22.  The  appeal  will  be  dismissed  under  the  rule  of  court  of  29th  May,  1854, 

where  the  appellant  has  died  since  the  appeal,  and  the  administrator 
having  received  the  twenty -five  days*  notice  required  by  that  rule,  fiuls 
to  make  himself  a  party.  Eayne  v.  O'Brien,  400. 

23.  The  delay  for  applications  for  re-hearing  is  fixed  by  law  at  three  judicial 

days,  and  longer  time  should  not- be  allowed  within  which  to  move  to 
reinstate  an  appeal  dismissed  under  a  rule  of  court  Ibid. 

24.  When  in  a  redhibitory  action  an  interlocutory  order  was  made,  authoriz- 

ing the  delivery  of  the  slave  into  the  custody  of  the  defendant,  upon  the 
execution  of  a  bond  in  fkvor  of  the  plaintiff  it  was  held  that  the  order 
was  one  which  was  calculated  to  produce,  or  which  might  occasion  an 
irreparable  injury,  and  that  an  appeal  from  such  an  order  should  be 
allowed.  State  v.  Judge  of  the  Fifth  Distriet  Court,  455. 

25.  Even  after  a  motion  to  dismiss  an  appeal  has  been  filed,  the  certificate  of 

the  Clerk  of  the  lower  court  to  the  transcript  may  be  amended. 

The  State  v.  Cole,  471. 
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26.  The  Act  of  20th  March,  1839,  §19,  enlarged  the  discretionary  power  of 

the  Supreme  Court  contained  in  Art  898  C.  P.,  and  made  it  imperative 
not  to  dismiss  appeals  for  clerical  errors  not  attributable  to  the  appel- 
lant J^^' 

27.  It  is  not  a  sufficient  reason  to  dismiss  an  appeal,  "  that  the  appeal  was 

asked  and  granted,  and  the  appeal  bond  given  and  approved  before  the 
judgment  was  signed,  and  at  a  time  when  there  was  no  legal  judgment 
thereon,"  for  it  is  usual  in  the  country  to  apply  for  an  appeal  before  the 
judgment  is  signed     The  appeal  is  considered  as  taken  nunc  pro  tunc. 

State  V.  McKeown^  596. 

28.  An  appeal  from  an  interlocutory  order,  over-ruling  a  motion  to  dissolve 

an  attachment,  will  be  dismissed  unless  it  appear  that  such  order  will 
work  an  irreparable  injury.  Powel  v.  ffopson,  615. 

29.  A  motion  to  dismiss  the  appeal  is  too  late  after  the  lapse  of  three  judicial 

days,  from  the  filing  of  the  transcript,  and  after  the  cause  has  been  set 
down  for  trial  at  the  instance  of  the  party  who  moves  for  the  dismissal. 

Creevy  et  al.  v.  Breedlove^  745. 

30.  Where  an  appeal  is  tnken  by  one  of  the  opposing  creditors  from  a  judg- 

ment homologating  the  tableau  of  distribution,  it  is  not  sufficient  to  give 
an  appeal  bond  in  favor  of  the  syndic.  The  creditors  on  the  tableau  in- 
terested in  maintaining  the  judgment,  must  be  made  parties  to  the 
appeal,  or  it  will  be  dismissed,  on  the  motion  of  any  of  them. 

Shnmons  v.  His  Creditors^  755. 
^»1.  The  motion  to  dismiss  on  such  a  ground,  is  not  too  late  after  the  expira- 
tion of  three  days  from  the  filing  of  the  record,  as  the  court  will,  ex- 
officio^  notice  the  want  of  parties  for  a  final  decree.  Ibid. 

32.  The  appellee,  at  any  time  before  the  cause  is  at  issue  on  the  merits,  may 

have  the  appeal  dismissed  as  being  premature ;  the  judgment  of  the 
lower  court  not  having  been  signed.       Derbigny  v.  Trepagnier,  756. 

33.  An  appeal  from  a  judgment  against  the  two  members  of  a  commercial 

firm  in  solido,  taken  by  one  of  the  partners  only,  dismissed  on  the 
ground  that  the  other  partner  against  whom  the  judgment  was  render- 
ed should  have  been  made  a  party  to  the  appeal,  he  having  an  interest 
in  maintaining  the  judgment  to  secure  his  recourse  against  the  appel- 
lant for  his  portion  of  the  debt     •  Saux  v.  Lefevre^  757. 

34.  In  a  contestation  between  opposing  creditors  and  the  syndic  of  an  in- 

solvent, on  their  oppositions  to  the  tableau  of  distribution  filed  by  the 
latter,  the  decision  of  the  court  below  on  each  of  the  claims  in  litiga- 
tion, is  a  separate  judgment  belonging  to  the  party  in  whose  favor  it 
w^as  rendered,  and  binding  upon  all  parties  who  did  not  appeal  from  it; 
nor  can  such  judgment  be  disturbed  on  appeal,  unless  the  party  having 
an  interest  to  maintain  it  is  made  a  party  to  the  appeal. 

Beer  tfe  Co.  v.  Their  Creditors^  774. 

35.  Creditors  whose  claims  have  been  disallowed,  cannot  make  themselves 

parties  to  the  appeal  without  giving  bond ;  the  appeal  bond  given  by 
the  syndic,  will  not  suffice  to  maintain  the  appeal  on  the  part  of  such 
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creditors ;  these  creditors  are  alone  aggrieved  by  the  judgment  disallow- 
ing their  claims,  and  not  the  estate  represented  by  the  syndic.  In  con- 
flicts between  creditors  in  which  the  syndic  is  without  interest,  he  can- 
not be  permitted  to  interfere,  and  cannot  maintain  an  appeal.     Ibid. 

36.  An  appeal  will  not  lie  to  the  Supreme  Court  in  an  injunction  suit  to  arrest 
the  execution  of  an  order  of  seizure  and  sale  for  a  less  amount  than 
three  hundred  dollars,  although  the  property  seized  is  worth  more  than 
$800,  and  the  plaintiff  in  injunction  claims  in  his  petition  a  larger  sum 
for  damages  and  attorney's  fees.  Holland  v.  Ihtchampy  784. 

3Y.  A  party  who  appeals  from  a  judgment  homologating  an  account,  must 
make  the  heirs  and  creditors  who  are  interested  in  maintaining  it, 
parties  to  the  appeal.  Condon  v.  Samory,  801. 

88.  The  Supreme  Court  will  notice  the  want  of  proper  parties  to  an  appeal, 
without  a  motion  to  dismiss.  Ibid. 

39.  Appeals  in  cases  of  contested  elections  must  be   considered  as  falling 

within  the  general  rules  applicable  to  appeals  in  all  civil  cases  and  where 
proper  and  necessary  the  return  day  may  be  extended. 

Auld  V.  Walton,  825. 

40.  The  husband  is  a  necessary  party  to  an  appeal  taken  from  a  judgment  in 

favor  of  his  wife,  and  if  bis  name  in  omitted  in  the  appeal  bond,  when 
the  appeal  is  granted,  as  if  on  motion  in  open  court,  the  appeal  will  be 
dismissed.  Lawrence  v.  Burrv$^  843. 

41.  A  party  may  abandon  his  appeal  from  the  portion  of  the  judgment  whidi 

passed  upon  the  title  to  the  property,  and  retain  the  appeal  as  Vo  the 
part  of  the  judgment  which  condemned  him  to  pay  the/ruits  and 
revenues  or  their  value.  Dwight  v.  Brashear^  860. 

APPRAISEMENT. 

See  Sals  JjimcuLL—WaddsU  v.  Jndmm^l^. 
ARBITRATION    AND    AWARD. 

1.  The  mere  delay  to  make  payment  of  the  amount  of  an  award,  when  the 
debtor  has  taken  no  steps  to  set  it  aside  and  has  not  denied  its  obligatory 
force,  and  when  no  formal  demand  upon  him  to  enforce  it  has  been  made, 
will  not  subject  the  debtor  to  the  payment  of  the  t-tipulated  penalty  in 
addition  to  the  amount  of  the 'award.  Bodett  v.  Lees^  761. 

ARSON. 

See  CKiMtNAL  Law— 5frti«  V.  Rchfriiefd,^^. 

ATTACHMENT. 
1.  In  every  sale  of  a  seaworthy  steamer,  where  §me  is  given  for  the  pay- 
ment of  the  price,  it  is  to  be  considered  as  having  been  in  the  contem- 
plation of  the  parties,  that  the  vessel  was  to  be  employed  in  navigation, 
and  even  if  that  navigation  extends  beyond  the  waters  of  the  State,  in 
the  absence  of  any  allegation  of  fraud  or  insolvency,  the  vendor  will  not 
be  permitted  to  attach  the  boat  where  the  price  is  not  yet  due,  by 
swearing  that  the  debtor  is  about  to  remove  his  property  out  of  the 
State  before  the  debt  becomes  due.  Hogan  v.  Carras^  49. 
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2.  An  attachment  will  not  lie  in  an  action  for  damages  ex  delicto  ;  nor  in  an 
action  for  the  settlement  of  a  partnership  before  any  liquidation  of  ac- 
counts, when,  from  the  nature  of  the  business,  it  is  impossible  that  the 
plaintiff  can  swear  with  certainty  to  the  amount  that  will  be  found  due 
to  him  on  a  final  settlement  Barrow  v.  McDonald^  110. 

3.  The  true  owner  of  goods  in  a  factor's  hands  on  consignment  may  require 

an  account  of  the  factor,  although  unknown  to  him.  When  the  true 
owner  has  not  presented  himself  to  make  any  claims,  and  the  factor, 
^  without  having  received  any  communication  from  him,  and  being  under 
advances  to  the  agent  upon  his  drafts,  passes  the  proceeds  to  the  credit . 
of  the  Agent,  by  whom  the  goods  were  shipped,  with  instructions  to  that 
effect  at  the  time  of  the  shipment,  he  will  be  protected  from  liability  to 
pay  a  second  time.  Bullitt  v.  Walker^  276. 

4.  When  the  goods,  under  such  circumstances,  were  undisposed  of  at  the 

time  of  the  service  of  the  interrogatories  on  the  garnishees,  held :  that 
they  are  liable  to  seizure  for  the  debts  of  the  owner.  Beld^  aUo^  that 
in  this  case  the  owner  of  the  goods,  and  defendant  in  the  suit,  was  not 
a  competent  witness  for  the  plaintiffs,  but  that  the  agent  was  a  compe- 
tent witness  for  the  garnishees.  Hid, 

5.  The  right  of  a  plaintiff  in  attachment  to  follow  the  property  attached  into 

the  hands  of  third  persons  who  have  acquired  rights  irom  the  owner 
after  the  attachment,  depends  on  the  reality  of  the  Sheriff  *s  possession 
under  the  attachment  Whann  v.  Hvfty^  280. 

6.  The  possession  of  the  keeper  appointed  by  the  plaintiff  is  the  possession 

of  the  Sheriff,  but  if  the  plaintiff  in  the  attachment  is  himself  the  keeper 
and  suilbrs  the  property  attached  to  be  taken  out  of  his  possession  and 
carried  to  a  distant  parish  from  his  own  residence,  where  it  is  sold  with- 
out any  steps  having  been  taken  to  regain  the  possession,  he  cannot  dis- 
turb the  title  of  the  purchaser.  II id^ 

7.  The  garnishees  had  received  from  the  defendants  certain  promissory  notes, 

with  instructions  to  place  the  proceeds  to  the  credit  of  the  intervenor, 
to  whom  the  defendants  were  indebted.  Held :  That  the  property  in 
the  notes  could  only  enure  to  the  benefit  of  the  intervenor  when  he  had 
been  informed  of  what  was  done,  and  had  assented  thereto ;  until  then 
the  defendants  might  have  changed  the  destination  of  the  property. 
The  rule  is  that,  when  the  proprietor  may  sell  and  deliver,  the  creditor 
can  seize.  Conery  v.  Webh^  282. 

8.  The  right  of  priority  of  a  creditor  making  the  first  attachment,  will  not  be 

defeated  in  consequence  of  another  creditor  having  discovered  that  there 
was  a  dormant  partner  interested  in  the  property  attached,  and  having 
attached  his  interest  McGrrg&r  v.  BarJcer^  289. 

9.  When  property  it  attached  within  the  jurisdiction  of  our  State  courts, 

questions  of  privilege  and  priority  among  the  attaching  creditors,  must 
be  determined  by  the  laws  of  Louisiana.  Ibid, 

10.  A  bill  was  drawn  in  Tennctssce  on  a  merchant  in  London,  under  an  au- 
thorization to  draw  against  shipments  of  tobacco  to  an  agent  of  the  Lon- 
don merchant  at  New  Orleans.     On  the  faith  of  such  an  authorization 
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ATTACHMENT  {Continued), 

the  interveners  discounted  the  bill,  which  the  drawer  afterwards  refused 
cither  to  accept  or  pay.  Held :  That  the  intenrenors  acquired  no  privi- 
lege upon  the  tobacco,  which  they  attached  in  New  Orleans,  in  the 
hands  of  the  agent  of  the  drawee,  because  they  had  no  actual  posses- 
sion or  control  of  the  tobacco  by  themselves  or  by  their  agents. 

Ihid, 

1 1.  Under  such  circumstances,  in  order  to  give  the  bill-holder  such  an  interest 

in  the  tobacco  as  would  defeat  attaching  creditors  of  the  consignors, 
there  should  have  been  an  agreement  between  the  consignors  ^pd  the 
consignee,  that  the  tobacco  should  be  held  by  the  consignee  for  the 
benetit  of  the  bill-holder,  so  that  the  latter  would  look  to  the  fund  for 
payment,  and  not  to  the  consignee's  personal  credit.  Ibid. 

12.  In  attaching  a  vacant  lot  of  ground  or  tract  of  land,  it  is  not  necessary 

the  Sheriff  should  take  possession  of  the  property  attached  by  the 
actual  and  corporeal  detention  of  the  same.  Boyle  v.  Ferry ^  425. 

18.  The  execution  of  the  writ  has  the  legal  effect  of  vesting  in  the  Sheriff  the 
the  civil  possession  of  the  defendant  Fbid, 

14.  Where  the  defendant  in  the  writ,  or  his  tenant,  held  the  natural  posses- 

sion of  the  property  attached,  it  would  be  different  Ihid, 

15.  The  accidental  omission  in  the  petition  of  the  name  of  one  of  the  plaintifik, 

where  they  are  a  firm,  will  not  vitiate  an  attachment  where  the  aflSdavit 
was  made  by  one  of  the  firm  on  behalf  of  the  firm,  and  the  bond  was 
given  by  the  firm  as  principals.  BarrUre  v.  McBean^  498. 

16.  In  such  a  case  no  new  bond  and  affidavit  are  required.  Tbid. 

17.  The  property  of  a  partnership  having  a  domicil  out  of  the  State  can  be 

attached  here  in  a  suit  against  one  of  the  partners.  Thid. 

1 8.  The  garnishees  received  a  lot  of  cotton  from  the  defendants,  with  instruc- 

tions to  sell  as  soon  as  practicable  or  advisable,  and  pay  over  the  pro- 
ceeds to  the  interveners.  The  garnishees  communicated  at  once  with 
the  intervenors,  and  submitted  themselves  to  their  arbitrament  of  the 
propriety  of  an  immediate  sale,  tendering  their  advice  to  hold  on  for  a 
rising  market  The  intervenors  accepted  this  advice,  and  directed  the 
garnishees  to  delay  sales.  Held :  That  the  stipulation  pour  autmi 
contained  in  the  letter  of  instructions  to  the  p;arnishees,  having  been 
accepted  by  the  party  for  whose  benefit  it  was  made,  could  no  lox^r 
be  revoked  by  the  shipper  of  the  cotton. 

Burnside  v.  McKinUy^  505. 

1 9.  The  intervenors  acquired  a  vested  interest  in  the  cotton,  which  entitled 

them  to  a  preference  over  an  attaching  creditor.  Ibid. 

20.  Where  the  garnishee  in  an  attachment  suit  has  in  his  answers  acknow- 

ledged to  be  in  possession  of  property  belonging  to  the  defendant,  it  i§ 
not  necessary  there  should  be  a  seizure  by  the  Sheriff  to  support  the 
attachment  Dif^ight  v.  Mason,  846. 

See  Domicil-  Winter  Iron  Work*  t.  Toy,  200. 

gee  Garkishkb— C<i<y  v.  Fi^nklin  Intvrance  Co.,  2T2. 

Soe  PaACTiCK—  YaU  v .  /fooptv,  460. 

See  OrrsKT—  Vfnr^t  v.  (iandolfo,  626. 
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ATTORNEY-AT-LAW. 

1.  An  attoraey-at-law  is  entitled  to  claim  commissions  upon  judgments  ob- 

tained through  his  agency  as  well  as  upon  moneys  actually  collected  on 
executions  and  accounted  for  to  his  clients,  although  he  be  superseded 
by  the  appointment  of  another  attorney. 

Morel  V.  New  Orleans^  485. 

2.  The  curator  ad  hoc  appointed  to  represent  several  defendants,  is  only  en- 

titled to  the  simple  tax  fee  of  ten  dollars,  unless  he  has  made  applica- 
tion on  proof;  to  have  the  allowance  increased  in  proportion  to  the 
services  rendered.  Taylor  v.  Simpson^  587. 

8ae  Nbw  OuMua^^uooesiiono/Flstehsr^  488. 

Bee  IswLfwacr^IieltUoeh  t.  MercharUt*  Inauranee  Co.y  ^88. 

AUCTIONEERS. 

See  Judicial  BAix—LaJUon  t.  Doirony  154. 

AUTHENTICATION    OP    RECORD. 

1.  Where  the  clerk  of  a  county  court  in  another  State,  certifies  the  exempli- 

fication of  a  record,  as  being  a  true  and  correct  copy  of  the  record,  &c., 
as  far  as  the  same  remains  on  file  and  of  record  in  his  office,  he  certifies 
all  that  the  law  requires  him  to  certify.  It  is  not  a  valid  objection  to 
the  completeness  of  the  record,  that  the  reasons  on  which  the  judgment 
was  founded  are  not  set  forth ;  the  reasons  for  the  judgment  do  not 
form  a  part  of  the  decree.  The  opinion  of  the  court  may  be  and  oflen 
is  given  ore  temis.  The  judgment  is  of  nec&ssity  a  matter  of  record. 
West  Feliciana  Railroad  v.  Thornton^  786. 

2.  The  clerk  of  the  county  court  properly  copied  into  the  exemplification  of 

the  record,  and  certified  as  a  part  of  it,  the  decree  made  in  the  case  by 
the  High  Court  of  Errors  and  Appeals,  and  the  objection  that  it  is  a 
copy  of  a  copy,  is  not  tenable.  Any  paper  properly  made  a  part  of  the 
record  in  the  cause,  although  in  reality  a  copy,  becomes  an  original  for 
the  purpose  of  making  out  a  transcript  of  the  cause  as  it  appears  of 
record  in  the  court  whence  it  comes.  Ibid. 

BAIL. 

See  BoMDg. 

BANKS. 

1.  The  Act  of  the  Legislature  of  1852,  which  relieved  the  Citizens'  Bank 

from  the  decree  of  forfeiture  of  its  charter,  while  it  restored  the  "  rights 
and  privileges''  of  the  corporation,  is  not  to  be  understood  as  having 
restored  those  of  the  individual  corporators,  so  as  to  entitle  the  original 
stockholders  to  a  credit  at  the  hands  of  the  Bank,  as  at  present  organ- 
ized, of  thirty-three  dollars  per  share,  as  a  loan  payable  in  install- 
ments, according  to  the  original  charter. 

Pollock  v.  Citizens'  Bank,  228. 

2.  The  Act  of  the  Legislature  incorporating  the  Louisiana  Savings  Company, 

was  not  intended  to  create  a  banking  institution ;  it  conferred  no  power 
to  issue  notes  for  circulation,  and  the  laws  relative  to  banking  corpora- 
tions are  not  applicable  to  such  an  institution. 

Stats  V.  Louisiana  Savings  Company,  568. 
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BANKS  ^Continued). 

8.  The  business  of  a  Savings  Company  is  of  such  a  character  that  tempo- 
rary suspension  of  payment  which  is  ahnost  necessarily  connected 
with  its  organization,  and  must  have  been  contemplated  by  the  Legisla- 
ture, cannot  be  regarded  as  an  absolute  cause  of  forfeiture.  A  fraudu- 
lent suspension  of  payment  or  gross  negligence  in  loaning  money  with- 
out sufficient  guarant}'  by  which  temporary  suspension  of  payment 
might  ensue,  would  be  different.  Ihid. 

4.  From  the  peculiar  nature  of  the  charter  of  the  company,   it  was  held  : 

That  the  closing  of  the  doors,  the  cessation  of  business  and  the  tempo- 
rary suspension  of  the  company  for  a  few  days,  were  not  sufficient 
causes  for  forfeiture.  Ihid. 

5.  It  is  no  part  of  the  duty  of  a  bank  to  employ  counsel,  and  bring  suit  up- 

on notes  left  with  it  on  deposit. 

Grow  V.  Mechanics  and  Tralers"  Banl\  692. 
Bee  CoRPoKATiOKS. 

BATTURE. 

See  Nkw  Oautxns—Iiemy  r.  2d  MunicipalUy,  600. 

BETTING  ON  ELECTIONS. 

1.  A  Court  of  Justice  will  not  enforce  an  obligation  where  it  appears  to  be 
nothing  more  than  a  bet  in  disguise  on  a  presidential  election. 

Barham  v.  Licin^ston^  618. 
BILL  OF  EXCEPTIONS. 

See  PaAcncB— 5tot0  v.  JuJ{fe  %d  District,  113. 
See  E\iDK«CB—Stat«  v.  Roft/ritchi,  888. 
See  PaACTici— PorcA<  v.  LeBlanc^  T78. 

BILLS  AND  NOTES. 

1.  A  conditional  endorsement  does  not  bind  the  endorser  if  the  condition  be 

not  accomplished.  Johnson  v.  B'lrrou),  83. 

2.  When  one  has  acquired  a  negotiable  note  after  its  maturity,  he  will,  not-' 

withstanding,  be  protected  as  an  innocent  holder  if  the  immediate  party 
who  transferred  the  note  to  him  took  it  by  endorsement  bona  fid^  for 
value,  before  it  was  due.  HoxDell  v.  Crane^  126. 

3.  The  draft  sued  upon  being  an  instrument  sou$  seing  prire^  and  no  proof 

aliunde  offered  of  its  date,  the  only  date  which  can  be  assigned  to  it  is 
that  of  its  protest.  Jftw  OJh  iiw  mi  J^ui^r  Q0*>»      '  \ 

4.  The  plaintiff  residing  in  Mis.souri  sent  an  endorsed  note  to  J.  J.  Ander-    ( 

son  cfe  Co.  at  St.  Louis,  with  instructions  to  forward  the  same  for  col- 
lection to  New  Orleans,  where  it  was  payable.  The  note  was  sent  to 
Coming  &  Co.^  at  New  Orleans,  who  caused  it  to  be  protested  by  a 
notary  for  non-payment  The  notary,  under  the  instruction  of  his  em- 
ployers, sent  the  notice  of  protest  for  the  endorser  to  J.  J.  Anderson  <t 
Co.  Held :  That  the  notary  was  exonerated  from  the  obligation  of  giv- 
ing notice  to  the  endorser.  Moore  v.  Coming,  256. 

5.  The  agents,   Corning  db   Co.,  were  only  bound  to  give  notice  of  the  dis- 

honor of  the  note  to  their  principals,  and  could  not  be  held  liable  to  the 
plaintiff  whose  interest  in  the  note  was  not  disclosed  to  them  by  th^ 
principals.  Ibid, 
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BILLS  AND  NOTES  {Continued), 

0.  Where  one  endorses  his  name  on  a  negotiable  note  with  a  space  left  in 

blank  for  the  name  of  the  person  to  whose  order  it  was  to  be  made  pay- 
able to  be  afterwards  inserted,  and  the  maker  sells  the  note  in  that 
condition  without  the  blank  space  being  filled,  the  holder  cannot  treat 
the  party  who  had  thus  endorsed  his  name  as  merely  surety  and  hold 
him  liable  without  notice  of  protest.  Weaver  v.  Marcel^  51 7. 

7.  It  is  not  unusual  to  endorse  promissory  notes  containing  blanks  to  be 

afterwards  filled  up  so  as  to  make  the  party  an  endorser,  and  the  note 
as  to  him  is  to  be  treated  exactly  as  if  it  had  been  filled  up  before  he 
endorsed  it.  Ihid. 

8.  Where  the  consideration  of  a  note  duo  in  presenti  was  the  acceptance  by 

the  plaintiff  of  the  maker's  draft  payable  at  twelve  months,  by  which 
the  latter  was  enabled  to  purchase  property — Jleld :  That  the  maker 
could  not  resist  payment  on  the  ground  that  the  note  was  not  imme« 
diately  exigible.  Shann&n  v.  Steamer  America^  519. 

9.  The  maker  of  a  promissory  note  cannot  object  to  the  failure  of  the  holder 

to  demand  payment  at  the  place  of  payment,  unless  he  can  show  that 
by  such  failure  his  funds  there  deposited  to  meet  his  obligation  had 
l)een  lost  McCalop  v.  FluJcer's  Heir»^  651. 

10.  This  action  was  against  the  drawers  of  a  draft ;  one  of  the  grounds  of 

defence  was,  that  it  had  not  been  properly  presented  for  acceptance. 
The  notary  certified  that  he  **had  presented  the  draft  to  a  clerk  of  the 
drawers  at  their  ofiice,  the  drawers  not  being  in,  and  demanded  accept 
tance  thereof,  and  was  answered  that  the  same  would  not  be  accepted.** 
Held :  That  this  was  a  sufficient  presentment,  the  defendants  being 
merchants,  having  a  counting  room  in  New  Orleans,  Held^  also:  That 
it  is  questionable  whether  the  drawer  was  entitled  to  notice,  as  he  had 
no  funds  in  the  hands  of  drawees,  and  it  did  not  conclusively  appear  that 
the  agreement  with  them  was  such  as  to  authorize  the  drawer  to  ex- 
pect  an  acceptance.  Whaley  v.  Houston^  585. 

11.  If  the  day  on  w^hich  a  draft  should,  by  its  terms,  be  presented,  comes  on 

Sunday,  it  may  be  presented  on  the  day  previous.     The  court  should 
take  notice  of  the  fact,  that  the  date  of  its  maturity  is  Sunday.     Ihid, 
*   1  SLJTbc  special  endorsee  of  a  bill  or  note,  may  disregard  all  posterior  endorse- 
>^i.     ••  mcfntsf  even  though  special,  and  avail  himself  of  the  possession  of  the 
instrument  to  sue  the  maker.  Alcoch  v.  McKain^  614. 

See  pRiMciPiL  AMD  SDRBTY-xi/anictf  V.  Z>u;tcan,  T15. 
See  EviDKMCB— iStonn^^  t.  Taylor^  778. 
See  ISTKRtaT—ffatDley  v.  Sloo,  815. 

BONDS. 

1.  A  judicial  bond  must  be  construed  by  reference  to  the  order  of  court,  in 

pursuance  of  which  it  was  given.  Mason  v.  Fuller^  68. 

2.  When,  by  a  clerical  inadvertence,  at  the  time  of  signing  the  bond,  it  was 

not  filled  up  with  the  amount  fixed  as  the  penalty,  but  a  blank  space 
left  for  its  insertion,  the  law  implies  that  the  bond  was  given  for  the 
sum  fixed  by  the  order,  and  the  principal  and  sureties  will  be  bound 
thereby  for  that  amount.  Ibid. 
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3.  When  the  bond  has  not  been  filed  it  cannot  be  considered  as  in  eTidenoe, 

or  as  produced  on  the  trial.  State  v.  Wilton^  189. 

4.  There  must  be  an  order  of  court  admitting  to  bail  one  charged  with  murder 

and  fixing  the  amount  of  his  bond,  otherwise  the  bond  taken  by  the 
Deputy  Sheriff  is  not  binding  on  the  sureties.      State  v.  Crarey^  224-. 

5.  The  surety  in  an  appearance  bond  cannot  be  held  liable  when  it  does  not 

appear  that  there  was  any  order  of  court  admitting  the  accused  to  bail, 
fixing  the  amount  of  the  bail  bond,  or  authorizing  the  Sheriff  to  take 
the  same.  State  v.  Smithy  349. 

6.  In  a  bond  requiring  the  accused  to  appear  "  when  notified,"  when  the 

Sheriff  returns  that  he  could  not  find  the  accused  after  diligent  search, 
*  and  his  surety,  who  was  personally  notified  in  time,  fiiiled  to  produce 
him  as  he  was  bound  to  do,  this  was  sufficient  to  put  the  parties  in  de- 
fault, and  the  bond  was  properly  forfeited  against  both  principal  and 
surety.  State  v.  Cole^  471. 

7.  An  objection  that  the  bond  only  required  the  accused  to  appear  and  an- 

swer the  charge  of  robbery,  whereas  an  information  was  filed  against 
him  for  the  crime  of  larceny  alone,  is  sufficiently  answered  by  the  fact 
that  the  accused  bound  himself,  not  only  to  appear  at  court  to  answer 
that  specific  charge,  but  also  not  to  depart  thence  without  leave  of  the 
court  first  obtained.  Ibid, 

%  The  insertion  of  the  name  of  the  former  instead  of  the  present  executive, 
as  the  obligee  of  a  bail  bond,  will  be  regarded  as  a  mistake,  and  will 
not  vitiate  the  bond.  State  v.  McKeown^  596. 

P.  Where  the  Sheriff  takes  an  illegal  bail  bond,  he  may  abandon  it  and 
take  another  bond.  I  hid. 

3  0.  It  cannot  be  objected  to  the  validity  of  an  appearance  bond,  that  it  wis 
taken  without  authority,  where  it  appears  that  the  Sheriff  accepted  the 
bond,  and  that  he  was  authorized  to  take  and  approve  it  by  the  court. 

Ih'uL 

11.  A  bond  given  for  the  appearance  of  the  accused  after  he  had  been  con- 
victed of  larceny  is  null^  and  the  surety  on  such  a  bond  will  be  dis- 
charged. State  V.  Vion^  088. 

See  DBLivjtRY  Boxw. 

BOUNDARY. 

1.  Plaintiff  and  defendant  had  acquired  their  estates  from  one  common  pro- 

prietor, the  sale  to  the  former  was  of  the  most  ancient  date  and  was 
not  a  sale  per  atersionem — the  lower  boundary  of  plaintifTs  tract  was 
fixed  after  the  date  of  the  sale  to  plaintiff.  Ueld:  That  in  an  action 
of  boundary  preference  should  be  given  to  him  whose  title  was  of  the 
most  ancient  date,  unless  an  adven^c  possession  had  produced  a  dif- 
ference in  the  situation  of  the  parties.     C.  G.,  Art.  843. 

Laeour  v.  WatM>n^  214. 

2.  Although  the  limits  had  been  fixed,  as  there  was  no  adverse  possession 
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BOUNDARY  (Continued), 

to  defeat  the  plaintiff's  right  by  proscription,  any  errors  in  the  opera- 
tion of  fixing  the  limits  could  be  corrected  in  a  court  of  justice. 

Ibid. 

3.  A  survey  which  starts  from  certain  points  and  lines  not  recognized  as 

boundaries  by  the  parties  themselves  and  not  shown  by  the  evidence  to 
be  true  points  of  departure,  cannot  be  made  the  basis  of  a  judgment 
establishing  a  boundary.  Martin  v.  Breaux,  689. 

4.  Parties  are  not  bound  by  a  consent  to  boundaries  which  have  been  fixed 

under  an  evident  error,  unless  perhaps  by  the  prescription  of  thirty 
years,  Grat/  v.  Courillon,  730. 


BROKER. 
CARRIER. 


See  Pbmcipal  avd  AGKur—SoudUu  v.  Faur^^  746. 


See  Common  Carrivb. 

CASES  AFFIRMED,  OVERRULED,  &c. 

1.  The  principles  of  law  involved  in  this  case  were  settled  iti  the  cases  of  the 

State  of  Louisiana  v.  Judge  Burmudez^  14  La.  478;  same  v.  same^  2 
Rob.  160;  same  v.  same^  2  Rob- 420;  Succession  of  lUchard  Winn, 
3  Rob.  303  ;  Butler  v.  Ifer  Creditors,  6  N.  S.  625  ;  R  Gonsoulin  et  al. 
v.  Sahandor  Migues  et  al.^  5  Ann.  565  ;  C.  C.  832. 

Chamberlain  v.  Chamberlain,  60. 

2.  The  principles  of  law  settled  in  the  case  of  Stewart  v.  The  City  of  Kew 

Orleans,  9  An.  461,  reaffirmed.  Leicis  v.  Neio  Orleans,  190. 

3.  Under  that  authority,  held,  that  ttie  city  was  not  liable  in  the  present 

case  for  the  nonfeasance  or  misfeasance  of  the  officers  of  the  police  jail. 

Ibid, 

4.  Same  case,  10th  Annual,  pages  208  and  792. 

if.  S,  HedrichY.  Bannister,  373. 

5.  The  ruling  of  the  late  Court  of  Errors  and  Appeals,  that  the  term  felony 

is  unknown  to  the  laws  of  Louisiana,  was  an  unadvised  dictum,  and  is 
not  concurred  in  by  this  court  State  v.  Rohfriseht,  382. 

6.  State  V.  Hendry,  10  Ann.,  overruled.  State  v.  Ellis,  390. 

7.  The  principle  as  to  the  liability  of  common  carriers  laid  down  in  the  case 

of  Watts  V.  Steamer  Saion,  11  An.  43,  re-affirmed. 

Blocker  v.  Whittenberg,  41  f». 

8.  The  decision  in  the  case  of  Mcintosh  v.  Merchants^  and  Plant ert^  Insur^ 

ance  Co,,  9th  An.  403,  that  the  guarantee  notes  belonging  to  the  com- 
pany were  not  liable  to  be  Eeized  and  sold  for  the  benefit  of  a  single 
creditor,  re-examined  and  affirmed. 

Mcintosh  V.  Merchants^  Insurance  Co ,  533. 

9.  The  refusal  of  the  court  in  that  and  in  the  present  case,  to  apply  the 

privilege  accorded  by  Art.  722  of  the  Code  of  Practice,  turns  upon  the 
particular  facts  of  these  cases,  the  assets  having  a  peculiar  character  and 
destination,  rendering  it  impossible  to  make  them  the  subject  of  an 
ordinary  seizure,  at  the  instance  of  a  creditor  of  the  company.     Ibid. 
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CASES  AFFIRMED,  OVERRULED,  Ac.  (Continued). 

10.  The  case  oi  Hemkin  v.  Overly  affirmed,  and  the  cases  of  Pierce  v.  Fran- 

turn,  16  L.  422 ;  Kellum  ▼.  Eippey,  3  Rob.  138,  and  William*  v. 
Bool-eTy  1 2  Rob.  258,  so  far  as  inconsistent  with  the  present  opinion, 
overruled.  Gibson  y,  Ifutchin*,  546. 

11.  Smithy.  McMie1cet\,  3  Ann.  321,  reaffirmed. 

Beauchamp  v.  Cachere,  851. 

CLERKS  OF  COURT. 

1.  Clerks  of  Court  have  not  the  power  to  grant  orders  of  seizure  and  sale. 

Mason  V.  Fuller,  68. 

2.  The  power  conferred  on  Clerks  of  Court  (out  of  the  parish  of  Orleans)  to 

grant  orders  for  the  sale  of  succession  property  is  confined  to  such 
orders  as  are  required  and  asked  for  by  Curators,  Administrators  and 
Executors  in  the  regular  course  of  their  administration.  Such  orders 
cannot  be. made  by.  the  Clerk,  at  the  instance  of  creditors,  to  enforce  the 
payment  of  a  debt  IMd. 

3.  The  principles  settled  in  the  case  of  the  same  plaintiff  against  E,  R 

Fuller,  ante  p.  68,  as  to  the  power  of  Clerks  of  Court  in  the  country  to 
grant  orders  of  sale,  are  affirmed.  Mason  v.  Hall,  94. 

4.  Orders  rendered  by  the  Clerk  in  the  special  cases  authorized  by  law 

under  the  Constitution,  have  the  same  effect  as  they  would  have,  if 
rendered  by  the  Judge  himself  Succession  of  Boyd,  611. 

5.  The  Clerk  of  the  District  Court  tendered  his  resignation  to  the  Judge  of 

the  District,  who,  thereupon,  appointed  a  clerk /<w  the  remainder  of  the 
unexpired  term  of  the  clerk  who  had  resigned :  Meld  that  the  resignation 
was  properly  tendered  to  the  Judge,  who  is  empowered,  by  Art  79 
of  the  Constitution,  to  fill  any  vacancy  that  may  occur  subsequent  to 
an  election,  and  the  person  so  appointed  holds  his  office  until  the  next 
general  election.  State  v.  Morgan,  712. 

6.  It  is  not  requisite  that  the  person  so  appointed  by  the  Judge  should  be 

commissioned  by  the  Governor.  Ibid. 

COMMON  CARRIER. 

1.  The  common  carrier  is  not  required,  upon  his  own  responsibility,  to  de- 

cide upon  the  validity  of  the  title  of  shippers  to  property  which  is 
shipped,  but  the  shipowner  has  complied,  with  the  law,  if  he  has  in  good 
faith  received  the  slave  trom  a  person  claiming  to  be  owner,  and  hold- 
ing under  an  apparent  title.  Farwell  v.  Harris,  50. 

2.  The  duties  which  the  law  imposes  on  common  carriers  of  passengers  by 

water,  in  relation  to  the  treatment  and  accommodation  of  passengers 
during  the  voyage,  necessarily  cease,  on  the  termination  of  the  voyage. 
If,  during  the  voyage,  a  contagious  disease  breaks  out  on  the  vessel, 
and  on  her  arrival  at  port  the  city  authorities  find  it  necessary,  in  order 
to  prevent  the  spreading  of  the  infection,  to  have  her  sick  passengers 
sent  to  the  hospital  to  be  treated,  the  owners  of  the  vessel  cannot  be 
made  liable  for  the  expenses  incured  thereby. 

New  Orleans  v.  Windermere,  84. 
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COMMON  CARRIER  {Continued). 

3.  A  merchant  in  Louisville  filled  an  order  on  him  for  merchandize  to 

be  shipped  to  the  purchaser  at  Vicksburg,  and  took  a  bill  of  lading 
for  the  same,  deliverable  to  the  purchaser  at  Vicksburg,  from  the  agent 
of  a  steamboat  on  which  the  goods  were  to  be  transported.  The  goods 
were  taken  by  drays  from  Louisville  to  Portland,  to  be  there  received 
on  the  boat  according  to  the  custom  of  the  trade  in  low  water  on  the 
Ohio  river.  At  Portland  the  goods  were  delivered  to  a  different  boat 
from  the  one  from  which  a  bill  of  lading  had  been  taken,  and  were  never 
delivered  to  the  purchaser  at  Vicksburg.  Held :  That  the  bill  of  lad- 
ing in  such  a  case  is  conditional,  and  only  binding  in  case  of  actual  de- 
livery of  the  goods  to  the  steamboat  Fearn  v.  Eiehanhon^  752. 

4.  The  vendor  of  the  goods  did  not  use  ordinary  care  and  diligence  in  ship- 

ping the  goods,  and  the  purchaser  is  entitled  to  recover  back  the  price 
paid  for  them.  Hid. 

5.  The  clause  in  a  steamboat's  bill  of  lading  reserving  the  privilege  of  rc- 

shipment,  implies  an  obligation  on  the  part  of  the  boat  to  reship,  if  the 
stage  of  water  in  the  river  does  not  permit  her  to  prosecute  her  voyage 
to  her  point  of  destination,  and  the  reshipment  is  possible ;  and  the  ad- 
ditional expense  of  thus  forwarding  the  goods  by  another  boat,  is 
charged  to  the  boat  with  which  the  original  contract  of  affreightment 
was  made,  the  consignors  being  bound  to  pay  only  the  freight  specified 
in  the  bill  of  lading.  Hatchett  v.  Steamer  Compromise^  783. 

6.  Low  water  is  not  to  be  classed  among  the  dangers  of  the  river,  excepted 

in  the  bill  of  lading,  and  which  absolve  the  carrier  from  his  obligation 
to  deliver  the  goods  without  unnecessary  delay  and  in  good  order  and 
condition.  •  Ibid. 

See  Casks  Arriiucu,  kc. ^Blocker  r.  WhiUenlmrg^  410. 

COMMUNITY. 

,  1.  The  wife  who  had  obtained  a  separation  of  her  property  from  her  husband 
in  his  lifetime,  in  order  to  exercise  the  right  of  accepting  the  com- 
munity, is  bound,  on  the  death  of  her  husband,  to  cause  an  inventory  to 
be  made.  Avdrich  v.  Lamothe^  76. 

2.  The  law  presumes  the  acceptance  of  the  community  by  the  wife,  when  it 

is  dissolved  by  the  death  of  the  husband,  but  where  it  had  been  pre- 
viously dissolved  by  a  judgment  of  separation  of  property,  the  renuncia- 
tion by  the  wife  is  pr£sumed  if^  at  the  death  of  the  husband,  she  does 
not  cause  an  inventory  to  be  made.  Ihid. 

3.  Notwithstanding  such  implied  renunciation,  the  concealment  by  her,  or 

making  away  with  any  of  the  effects  of  the  community,  would  render 
her  liable  as  a  partner.  IMd. 

4.  The  interdiction  of  the  wife  for  the  cause  of  insanity,  is  no  ground  for  a 

decree  of  separation  of  property  against  her  in  favor  of  the  husband. 

Hotard  v.  Ilotard^  145. 
6.  The  community  can  be  dissolved  by  the  husband,  only  by  the  effects  of 
the  dissolution  of  the  marriage  bond,  or  a  separation  a  mensa  et  thoro, 
of  which  a  dissolution  of  the  community  is  the  logical  sequence. 

Ibid 
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CASES  AFFIRMED,  0\T:RRULED,  &c.  {Continued), 

10.  The  case  oi  Ilemhin  v.  (herly  affirmed,  and  the  cases  of  Pierce  v.  Fran- 

turn,  16  L.  422  ;  Kellum  v.  Eippey,  3  Rob.  138,  and  William*  v. 
Bool-er,  1 2  Rob.  258,  so  fer  as  inconsistent  with  the  present  opinion, 
overruled.  Gibson  v.  Hutchins^  545. 

11.  Smith  V.  McMickefi,  3  Ann.  821,  reaffirmed. 

Beauehamp  v.  Cachere,  851. 

CLERKS  OF  COURT. 

1.  Clerks  of  Court  have  not  the  power  to  grant  orders  of  seizure  and  sale. 

Maton  V.  Fuller,  68. 

2.  The  power  conferred  on  Clerks  of  Court  (out  of  the  parish  of  Orleans)  to 

grant  orders  for  the  sale  of  succession  property  is  confined  to  such 
orders  as  are  required  and  asked  for  by  Curators,  Administrators  and 
Executors  in  the  regular  course  of  their  administration.  Such  orders 
cannot  be. made  by.  the  Clerk,  at  the  instance  of  creditors,  to  enforce  the 
payment  of  a  debt  I  hid. 

3.  The  principles  settled  in  the  case  of  the  same  plaintiff  against  E.  B. 

Fuller,  ante  p.  68,  as  to  the  power  of  Clerks  of  Court  in  the  country  to 
grant  orders  of  sale,  are  affirmed.  Mason  v.  Hall,  94. 

4.  Orders  rendered  by  the  Clerk  in  the  special  cases  authorized  by  law 

under  the  Constitution,  have  the  same  effect  as  they  would  have,  if 
rendered  by  the  Judge  himself  Succession  of  Boyd,  611. 

6.  The  Clerk  of  the  District  Court  tendered  his  resignation  to  the  Judge  of 
the  District,  who,  thereupon,  appointed  a  clerk /or  the  remainder  of  the 
unexpired  term  of  the  clerk  who  had  resigned:  if^?^  that  the  resignation 
was  properly  tendered  to  the  Judge,  who  is  empowered,  by  Art  79 
of  the  Constitution,  to  fill  any  vacancy  that  may  occur  subsequent  to 
an  election,  and  the  person  so  appointed  holds  his  office  until  the  next 
general  election.  State  v.  Morgan,  712. 

6.  It  is  not  requisite  that  the  person  so  appointed  by  the  Judge  should  be 
commissioned  by  the  Governor.  Fbid. 

COMMON  CARRIER. 

1.  The  common  carrier  is  not  required,  upon  his  own  responsibility,  to  de- 

cide upon  the  validity  of  the  title  of  shippers  to  property  which  is 
shipped,  but  the  shipowner  has  complied,  with  the  law,  if  he  has  in  good 
faith  received  the  slave  from  a  person  claiming  to  be  owner,  and  hold- 
ing under  an  apparent  title.  Farwell  v.  Harris^  50. 

2.  The  duties  which  the  law  imposes  on  common  carriers  of  passengers  by 

water,  in  relation  to  the  treatment  and  accommodation  of  passengers 
during  the  voyage,  necessarily  cease,  on  the  termination  of  the  voyage. 
If,  during  the  voyage,  a  contagious  disease  breaks  out  on  the  vessel, 
and  on  her  arrival  at  port  the  city  authorities  find  it  necessary,  in  order 
to  prevent  the  spreading  of  the  infection,  to  have  her  sick  passengers 
sent  to  the  hospital  to  be  treated,  the  owners  of  the  vessel  cannot  be 
made  liable  for  the  expenses  incured  thereby. 

New  Orleans  v.  Windermere,  84. 
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COMMON  CARRIER  (Continued), 

3.  A  merchant  in  Louisville  filled  an  order  on  him  for  merchandize  to 

be  shipped  to  the  purchaser  at  Yicksburg,  and  took  a  bill  of  lading 
for  the  same,  deliverable  to  the  purchaser  at  Vicksburg,  from  the  agent 
of  a  steamboat  on  which  the  goods  were  to  be  transported.  The  goods 
were  taken  by  drays  from  Louisville  to  Portland,  to  be  there  received 
on  the  boat  according  to  the  custom  of  the  trade  in  low  water  on  the 
Ohio  river.  At  Portland  the  goods  were  delivered  to  a  different  boat 
from  the  one  from  which  a  bill  of  lading  had  been  taken,  and  were  never 
delivered  to  the  purchaser  at  Vicksburg.  ITeld :  That  the  bill  of  lad- 
ing in  such  a  case  is  conditional,  and  only  binding  in  case  of  actual  de- 
livery of  the  goods  to  the  steamboat.  Fearn  v.  Bicho/rdson,  Y52. 

4.  The  vendor  of  the  goods  did  not  use  ordinary  care  and  diligence  in  ship- 

ping the  goods,  and  the  purchaser  is  entitled  to  recover  back  the  price 
paid  for  them.  I  hid. 

5.  The  clause  in  a  steamboat's  bill  of  lading  reserving  the  privilege  of  re- 

shipment,  implies  an  obligation  on  the  part  of  the  boat  to  reship,  if  the 
stage  of  water  in  the  river  does  not  permit  her  to  prosecute  her  voyage 
to  her  point  of  destination,  and  the  reshipment  is  possible ;  and  the  ad- 
ditional expense  of  thus  forwarding  the  goods  by  another  boat,  is 
charged  to  the  boat  with  which  the  original  contract  of  affreightment 
was  made,  the  consignors  being  bound  to  pay  only  the  freight  specified 
in  the  bill  of  lading.  Hatchett  v.  Steamer  Compromise^  783. 

6.  Low  water  is  not  to  be  classed  among  the  dangers  of  the  river,  excepted 

in  the  bill  of  lading,  and  which  absolve  the  carrier  from  his  obligation 
to  deliver  the  goods  without  unnecessary  delay  and  in  good  order  and 
condition.  •  Ibid, 

See  Casks  ArnRMU,  kc. —Blocker  v.  WhiUehburgy  410. 

COMMUNITY. 

.  1.  The  wife  who  had  obtained  a  separation  of  her  property  from  her  husband 
in  his  lifetime,  in  order  to  exercise  the  right  of  accepting  the  com- 
munity, is  bound,  on  the  death  of  her  husband,  to  cause  an  inventory  to 
be  made.  Avdrich  v.  Lamothe,,  76. 

2.  The  law  presumes  the  acceptance  of  the  community  by  the  wife,  when  it 

is  dissolved  by  the  death  of  the  husband,  but  where  it  had  been  pre- 
viously dissolved  by  a  judgment  of  separation  of  property,  the  renuncia- 
tion by  the  wife  is  presumed  if,  at  the  death  of  the  husband,  she  does 
not  cause  an  inventory  to  be  made.  Ibid, 

3.  Notwithstanding  such  implied  renunciation,  the  concealment  by  her,  or 

making  away  with  any  of  the  effects  of  the  community,  would  render 
her  liable  as  a  partner.  Ibid, 

4.  The  interdiction  of  the  wife  for  the  cause  of  insanity,  is  no  ground  for  a 

decree  of  separation  of  property  against  her  in  favor  of  the  husband. 

Hotard  v.  Hotard^  145. 

5.  The  community  can  be  dissolved  by  the  husband,  only  by  the  effects  of 

the  dissolution  of  the  marriage  bond,  or  a  separation  a  mensa  et  thoro^ 
of  which  a  dissolution  of  the  community  is  the  logical  sequence. 

Ibid. 
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COMMUNITY  {Continued). 

6.  When  the  front  tract  belonged  to  the  husband  before  marriage,  the  dauM^ 

concession  purchased  by  him  after  the  marriage,  under  the  Act  of  Con- 
gress of  June  15th,  1822,  became  the  property  of  the  husband.  The 
only  right  of  the  community  is  that  of  claiming  a  reimbursement  of  the 
sum  paid  as  the  price,  if  the  payment  has  been  made  out  of  the  funds 
of  the  community.  Succession  of  Morgan^  153. 

7.  The  widow  has  a  vested  interest  in  the  community  property  after  the 

death  of  her  husband,  but  her  acceptance  of  the  community  will  na 
more  take  the  administration  out  of  the  hands  of  the  executor  or  ad- 
ministrator of  her  husband's  estate  than  would  a  like  acceptance  on  the 
part  of  the  heir.  Succession  of  McLean^  222. 

8.  The  administration  of  the  succession  of  the  deceased  husband  involves. 

with  it  the  administration  of  the  community,  and  the  executor  or  ad- 
ministrator may  rightfully  cause  the  community  property  to  be  sold 
for  the  purpose  of  paying  the  debts  of  the  succession.  Ibid. 

9.  The  purchaser  at  a  sale  thus  ordered,  acquires  all  the  interest  which  the 

widow  in  community  could  have  had  in  the  property.  Ibid. 

10.  When  the  wife  in  opposition  to  a  creditor  of  the  husband,  in  whose  favor 

she  had  made  a  formal  renunciation,  claimed  the  property  mortgaged 
by  him  as  her  separate  property — Eeld :  that  a  conveyance  of  the  pro- 
perty to  the  wife,  by  act  under  private  signature,  not  recorded,  in  which 
the  consideration  of  the  transfer  was  stated  to  be  a  partial  payment  of 
the  amount  due  to  the  wife  from  her  father's  succession,  without  its  be- 
ing shown  where  the  father's  succession  was  opened,  or  what  amount 
the  wife  was  entitled  to  inherit,  was  insufficient  to  rebut  the  legal  pre- 
sumption of  title  in  the  community.  Wilson  v.  Hendry^  244. 

11.  When,  during  the  existence  of  the  community,  a  stock  of  goods  was 

bought  in  the  name  of  the  wife  but  it  was  not  shown  that  she  had  been 
a  public  merchant,  either  before  or  since  the  sale — Held :  that  the  pur- 
chase must  be  considered  as  having  been  made  by  the  husband,  and  the 
debt  incurred  by  it  a  debt  of  the  community. 

Sarran  v.  Begouffre.  350. 

12.  A  crop  growing  at  the  time  of  the  dissolution  of  the  marriage  forms  part 

of  the  acquets  and  gains.  Harrell  v.  Earrell^  549. 

13.  W^here  a  wife  in  community  takes  the  title  to*  immovable  property  in  her 

own  name,  she  must  clearly  show  that  it  was  paid  for  with  her  separate 
funds  to  rescuiB  it  from  the  community.  Clark  v.  Norwood^  598. 

14.  A.  S.  died,  leaving  a  will  in  which  was  the  following  clause :  "  I  will 
and  bequeath  to  my  wife  A.  L.  S.,  the  use  of  all  my  property  both  per- 
sonal and  real,  during  her  life."  "  However,  if  any  of  my  children  sue 
for  a  portion  during  her  life,  I  then  will  and  bequeath  to  her  all  of  the 
property  that  I  can  dispose  of  by  will,  forever."  A  child  sued  for  par- 
tition, and  the  question  was  what  were  the  wife's  rights  under  the  will. 
Held :  That  the  husband  having  made  a  will,  his  wife's  rights  must  be 
fixed  by  it,  and  she  has  no  usufruct  of  his  share  of  the  community 
under  the  Act  of  1844.     In  the  absence  of  proof  to  the  contrary,  the 
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COMMUNITY  (Oontinned). 

law  presumos  a  community.  After  payment  of  the  debts  of  the  succes- 
sion, the  wife  is  entitled  to  one-half  of  the  residue  in  her  own  right,  and 
her  husband  having  left  three  children,  she  is  entitled  to  but  one-third 
of  his  share  of  the  community,  and  one-third  of  his  separate  estate. 

Qrayson  v.  Stindfard^  646. 
See  UusBXHD  akd  Wifk—  WooUtb  v.  Feeny^  4l9. 

i^uccewion  qf  Pratt^  41bl . 
COMPENSATION. 

1.  The  defendant,  who  was  a  private  banker,  being  sued  for  a  cash  deposit 

made  with  him  by  the  plaintiff,  pleaded,  by  way  of  recpnvention,  that 
he  had  credited  the  amount  on  a  protested  draft  of  the  plaintiff  in  his 
ftiiVor  for.  a  larger  amount.  Held :  That  plaintiff  and  defendant  being 
both  residents  of  New  Orleans,  and  the  reconventional  demand  not  being 
connected  with  plaintiff's  original  demand,  proof  of  the  reconventional 
demand  was  properly  rejected.  Margan  v.  Zathrop^  257. 

2.  Conceding  the  answer  to  be  equivalent  to  a  plea  in  compensation,  the  de- 

fence could  not  be  sustained,  because,  under  our  jurisprudence,  as  now 
settled  by  frequent  decisions,  compensation  does  not  take  place  in  the 
confidential  contracts  arising  from  irregular  deposits  of  this  nature. 

Ibid. 

3.  The  depositary  is  not  authorized  to  apply  the  funds  on  deposit  in  his 

hands  to  the  payment  of  the  debts  of  the  depositor,  except  there  is  a 
special  mandate  from  the  depositor,  or  a  course  of  dealing  which  will 
justify  such  application  of  the  funds.  Ibid. 

4.  Compensation  takes  place  between  a  debtor  of  a  succession  and  a  creditor 

of  one  of  the  heirs,  to  the  extent  of  the  portion  of  such  heir  in  the  debt 
due  to  the  succession  by  the  individual  creditor  of  such  heir,  and  the 
heir  cannot  defeat  the  compensation  by  a  transfer  of  his  interest  in  the 
succession  to  a  third  person.  Plunhett  v.  Perhins^  558. 

d.  A  creditor  of  the  succession  has  the  moans  of  preventing  the  injurious 
effects  of  the  compensation  as  between  the  heirs  and  the  debtor  of  the 
succession,'  by  demanding  a  separation  of  patrimony,  by  taking  out 
letters  of  administration  in  proper  time,  or  by  enforcing  tlie  collection 
of  his  claim  against  the  administrator  or  executor  already  appointed. 

Ibid. 

C.  The  knowledge  on  the  part  of  the  judgment  debtor,  that  the  notes  on 
which  the  judgment  \'Cas  obtained  were  the  property  of  the  wife,  would 
not  prevent  the  compensation  from  taking  place  at  any  time  while  the 
legal  ownership  of  the  judgment  remained  in  the  husband. 

Succession  of  Oilmare^  562. 

7,  S.  purchased  property  lit  the  succession  sale  of  F.  and  gave  his  note  for 
the  price.  S.  having  married  F^s  widow,  and  suit  having  been  brought 
on  the  note,  he  pleaded  in  compensation  the  interest  of  his  wife  in  the 
couimunity  of  F. — her  former  husband — and  herself.  But  held^  that 
the  plea  was  bad,  because  the  quality  of  debtor  and  creditor  was  not 
united  in  the  same  person,  and  because,  also,  the  debts  were  not  equally 
liquidated  and  demandable.  Stoles  v.  Forman^  671. 

See  JcDGMBST— CVoK?  V.  Waikin^s  Iltirs^  84S. 
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COSTS. 

Sec  Covtm—MuMina  v.  AOing^  799. 

CONFLICT    OF    LAWS. 

L  Where  a  deed  was  executed  in  the  State  of  Mississippi  in  the  form  adopted 
in  a  conimcn  law  State  to  create  a  mortgage  there,  and  real  estate 
situated  in  Louisiana  was  embraced  in  the  deed,  Held :  That  the  in- 
strument must  be  considered  as  having  but  a  single  aspect,  and  it  wms 
not  reasonable  to  suppose  that  the  parties  contemplated  a  mortgage  as 
to  the  property  situated  in  Mississippi,  and  a  sale  as  to  the  property 
in  Louisiana.  Bernard  v.  Scott^  489. 

2.  From  the  fact  that  the  parties  to  the  deed  were  both  residents  in  States 

where  the  common  law  prevails,  and  that  the  instrum^t  was  executed 
in  a  common  law  State  in  the  form  of  a  mortgage,  part  of  the  property 
to  be  affected  by  the  instrument  being  situated  in  that  State,  it  must  be 
considered  that  it  was  the  intention  of  the  parties  to  create  a  mortgage 
to  secure  the  payment  of  a  sum  of  money.  Ibid, 

3.  When  the  purchaser  of  property  was  fully  informed  of  the  title  of  his 

vendor,  and  that  he  claimed  under  a  deed  executed  in  another  State  and 
embracing  property  situated  there  as  well  as  in  this  State,  he  was 
bound  to  enquire  what  effect  the  law  would  give  to  such  a  deed. 

Ibid, 

4.  The  character  and  effect  of  a  deed  to  slaves,  made  in  Alabama,  must  be 

construed  by  the  laws  of  that  State  although  the  parties  afterwards  re- 
move to  Louisiana.  Ilollomon  v.  Hollomon^  607. 
&.  H,  in  consideration  of  love  and  affection,  and  the  further  consideration  of 
one  dollar,  the  receipt  of  which  he  acknowledged,  did  give  and  grant 
with  warranty,  to  W.  JJ.,  (his  son,)  and  his  heirs  and  assigns  "at  the 
death  of  II.  and  the  wife  of  iT."  certain  slaves.  Held:  That  by  the 
laws  of  Alabama  this  was  a  deed  of  gift  to  the  son  with  the  reservation 
of  a  life  estate  in  the  slaves  to  H,  and  his  wife.  Ibid, 

CONSTITUTIONAL    LAW. 

1.  The  plaintiffs  were  not  subrogated,  either  by  law  or  covenant,  to  the  rights 

and  privileges  of  the  **  Orleans  Navigation  Company,'*  which  corporation 
was  dissolved  by  decree  of  this  court  in  1852.  It  is  for  the  party  only 
whose  rights  have  been  invaded  to  plead  the  nullity  of  a  law  as  impair- 
ing the  obligation  of  a  contract 

-.V.   0.  Xavi(/atioii  Company  v.  Xeic  Orleans^  364. 

2.  There  is  nothing  repugnant  to  the  Constitution  in  the  provisions  of  the 

Acts  of  the  Legislature  of  1818  and  1814,  conferring  certain  powers  on 
the  Police  Juries  in  regard  to  opening  natural  drains,  &c. 

Atery  v.  Police  Jury  of  Ihertille^  oo4. 

3.  The  courts  will  presume  that  the  power  conferred  on  the  Police  Jury  has 

been  properly  and  judicously  exercised  by  them,  and  it  is  for  the  party 
complaining  to  show  tliat  the  making  or  opening  of  works  was  unneces* 
sary  or  detrimental  to  such  party.  Ibid, 

4.  The  Act  of  the  Legi.slaturc  of  the  25th  of  April,  1853,  since  repealed, 

which  declared  **  that  each  and  every  incorporated  insurance  company. 
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and  agency  of  foreign  inaurance  company,  in  the  city  of  New  Orleans^ 
shall  be  taxed  five  hundred  dollars  per  annum,  was  in  contravention 
of  Article  123  of  the  Constitution,  declaring  that  taxes  should  be  equal 
and  uniform  throughout  the  State. 

State  V.  Merchants'  Insurance  Co.^  802. 

5.  The  fact  that  the  Act  provided  that  the  amount  of  the  tax  should  be  paid 
into  the  treasury  department  to  be  divided  equally  between  thediflferent 
fire,  hose  and  hook  and  ladder  companies  of  New  Orleans,  did  not  render 
it  a  local  assessment  for  local  benefit.  I  hid, 

SteTAxm— Stater.  Waples,S48. 

See  SrpBBHS  CovKiSiate  r.  Jvdge^  dbc.y  405. 

See  JuDQMKST— Ja<»&«  t.  Lety^  410. 

See  Nbw  Ohleahs— ti^ui/Zotto  v.  N&w  OrUam,  48S. 

ZayUm  t.  Ji^ew  Orleans,  615. 
See  Cbimisal  L^yt— State  v.  £as»y  8<t9. 

CONSTRUCTION,  FOR  RULES  OF. 

Bee  8ALm—Deloffny  v.  Davids  80. 
See  Bonus— Mcuon  v.  Fuller,  68. 
See  STATDTK8~Za^^  t.  Whitfield,  SI 

SUUe  T.  EUU,  890. 

StaU  T.  King,  598. 
See  Zzwiinxt—Sueoeetion  of  Regan,  156. 
See  19iUL—Fink  v.  Fink,  801. 

Sucoeeeian  qf  Thorwne,  884. 
See  CoKrucT  or  Lxm— Bernard  t.  ScoU,  489 

IToUomon  v.  Bottomon,  607. 
See  IirsoLTKiiT  Procbsdiiio»— J?oimmi^  t.  Oastel,  690. 
See  TAxm—StaU  v.  Winfree,  648. 
See  Qox:«n—Siate  v.  Judge  of  the  Ninth  District,  777. 
See  ItAw^—Saundtre  r.  CarroU,  798. 

CONTINUANCE. 

1.  A  continuance  was  properly  refused  when  the  party  desiring  the  testi- 
mony of  a  witness  absent  in  a  distant  parish,  instead  of  taking  out  a 
commission  to  examine  him,  dispatched  a  special  messenger  to  bring 
the  witness ;  by  doing  so,  he  took  upon  himself  the  risk  of  the  witness 
being  in  court  on  the  trial.  Jeter  v.  Heard,  3. 

CONTRACTS. 

1.  Courts  of  justice  will  not  aid  parties  to  enforce  or  relieve  them  from  the 
effects  of  contracts  made  in  violation  of  law.  State  v.  Beiss,  166. 

3.  A  contract  stipulating  a  compensation  for  services  to  be  rendered  in  pro- 
curing an  Act  to  be  passed  by  the  Legislature  for  the  relief  of  the  party 
promising  to  pay  therefor,  is  contra  honos  mores,  and  cahnot  be  en- 
forced, even  although  no  improper  means  are  alleged  or  shown  to  have 
been  resorted  to  by  the  agent  in  obtaining  the  passage  of  the  Act 

Oil  V.  Davis,  219. 

3.  In  a  case  of  this  kind,  which  is  an  exception  to  the  general  rule,  the  party 
himself  will  be  permitted  to  allege  that  the  contract  was  contrary  to 
good  morals.  Hid. 
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4.  Where  parties  have  entered  into  a  contract  for  building  a  house  and  sub- 

sequently deviated  from  it,  the  contract  price  should,  as  far  as  applicable, 
indicate  the  measure  of  the  value  of  the  work  done.  Jones  v.  AdamSy  621. 

5.  Although  no  sentence  of  interdiction  may  have  been  pronounced,  yet  it 

will  be  sufBcient  to  vitiate  a  contract  if  it  can  be  shown  that  insanity  or 
imbecility  of  mind  has  been  taken  advantage  of. 

Ilollajid  V.  Milhr,  624. 

6.  When  the  consideration  of  the  assignment  of  a  judgment  by  ^.  to  B. 

was,  that  JS.  might  avail  himself  of  the  judgment  to  compensate  certain 
unmatured  notes  due  by  him  to  C,  the  judgment  debtor,  and  B.  pro- 
mised and  undertook  to  pay  the  amount  of  said  notes  when  they  become 
due  to  A.  Held:  That  the  contract  might  be  enforced  by  A.  although 
the  notes  were  not  in  his  possession.  Christian  v.  Monette^  635. 

7.  Where  a  party  is  aware  of  the  injury  that  may  result  to  him  from  a  com- 

pliance with  his  part  of  the  contract,  and  yet  voluntarily  enters  into  it, 
he  cannot  afterwards  require  an  indemnifying  bond,  and  if  a  bond  was 
given  at  the  time  of  the  contract,  he  can  require  no  other,  even  if  its 
amount  is  insufficient  to  protect  him  against  loss.  Ibid. 

8.  If  a  planter,  for  a  consideration,  engages  to  ship  his  crop  to  a  factor,  and 

violates  his  engagements,  he  will  be  liable  for  commissions  on  the  crop. 

JIactn  V.  Hudson y  660. 

9.  Plaintiff  employed  K.^  the  defendant,  as  her  overseer,  and  stipulated  that 

he  should  receive  a  portion  of  the  proceeds  of  the  crop  as  compensation 
for  his  services.  Plaintiff,  on  grounds  deemed  sufficient,  dismissed  him 
before  his  time  was  up.  Held :  That  K.  was  entitled  to  compensation 
for  the  value  of  his  services  up  to  the  time  of  his  discharge,  and  that  in 
estimating  the  value,  reference  should  be  had  to  the  stipulations  of  the 
contract ;  to  the  probable  amount  which  the  defendant  would  have  re- 
ceived, had  there  been  no  violation  of  the  contract ;  and  to  the  probable 
receipts  of  the  plaintiff,  had  K.  discharged  his  duty  in  every  respect 

Lambert  v.  King^  662. 

10.  An  overseer  cannot  maintain  an  adverse  possession  of  the  plantation 

against  the  owner  who  has  hired  him.  If  the  owner  discharge  the 
overseer  without  just  cause,  before  the  term  of  his  services  has  expired, 
the  latter  has  a  remedy,  under  the  provisions  of  the  Code  in  the  title  of 
letting  and  hiring.  Ferret  v.  Sanchez,  687. 

11.  A  resolutory  condition  is  implied  in  every  commutative  contract,  where 

either  party  fails  to  comply  with  his  obligations  ;  but  such  contract  is 

not  dissolved  of  right,  and  the  party  complaining  of  its  breadi  may 

either  sue  for  its  dissolution,  or  demand  a  specific  performance. 

Porche  v.  LeBlane,  778. 

See  Estoppel— J/burain  v.  i/<mr0in,  147. 
See  Daxaois— OurfiM  v-  Morehovtte,  649. 
See  ln^kxm^Chetalier  v.  WhaUey,  651. 


COPIES. 


Sm  AuTHiiriiOATiON  or  Riooio— IF  Fdidana  RR.  r.  ThonUorij  786. 


INDEX.  923 

CORPORATIONS. 

1.  Under  the  Act  of  the  Legislature  of  March  15th,  1865,  the  Governor  has 

authority  to  appoint  a  liquidator  to  take  charge  of  and  liquidate  the 
affairs  of  any  corporation,  when  its  charter  has  been  decreed  to  be  for- 
feited And  there  is  no  law  existing  at  the  time  which  provides  for  ite 
liquidation.  State  v.  Haynes^  285. 

2.  The  certificate  of  the  secretary  of  an  incorporated  company,  bearing  its 

seal,  affords  prima  facie  evidence  of  the  facts  therein  stated.  The 
court  is  bound  to  presume,  from  such  certificate,  that  legal  notice  was 
given  to  the  stockholders  of  the  company  of  a  meeting  of  which  they 
were  entitled  to  be  notified.  A  special  tax  was  imposed  in  aid  of  the 
corporation,  the  holders  of  the  tax  receipts  to  become  stockholders  in 
the  company  for  the  amount  thereof.  Held :  That  the  paymant  of  the 
tax  does  not  release  the  stockholders  from  the  obligations  contracted  by 
them  under  the  charter. 

iV.  6^.,  JacJcwn  and  Great  Northern  Railroad  Co,  v.  Lea^  388. 

8.  Instalments  of  the  subscription  of  the  stockholders,  fixed  and  required 
to  be  paid  in  by  resolutions  of  the  Board  of  Directors,  cannot  be  re- 
garded as  open  accounts,  and  prescribed  against  as  such.  Ibid, 

4.  Such  instalments  may  be  considered  at  least  as  equal  to  accounts  stated. 

nid. 

5.  Corporations  possess  only  jwra  minorum.'  They  have  not  the  power  of 

contracting  on  all  subjects,  like  persons  of  full  age  and  sui  juris.  Hav- 
ing only  such  powers  as  are  conferred  by  their  acts  of  incorporation, 
they  cannot  be  bound  by  contracts  made  by  those  not  authorized  to 
represent  them.  Seihreclit  v.  Kcw  Orleans^  496. 

G.  A  corporation  cannot  be  bound  for  any  contract  made  without  its  author- 
ization expressed  by  a  resolution  of  the  Common  Council.        Ihid. 

7.  A  stock  subscriber  who  had  not  paid  his  five  per  cent,  at  the  time  of  sub- 

scribing,  could  not  avail  himself  of  the  plea  that  the  charter  required  it 
to  be  paid  at  the  time  of  subscribing,  and  in  default  thereof,  declared 
his  subscription  forfeited — for  it  was  his  duty  to  make  the  payment, 
and  to  sustain  such  a  defence,  would  be  to  permit  a  party  to  avail  him- 
self of  his  own  wrong.  Vickshurg  BR.  v.  MeKean,  638. 

8.  A  general  printed  notice  in  the  newspapers  of  the  dissolution  of  a  copart- 

nership, is  not  sufficient  to  bind  one  who  has  had  dealings  therewith ; 
such  person  is  entitled  to  special  notice.  Even  if  special  notice  is  given, 
accompanied  with  the  notification  that  certain  persons  will  carry  on  the 
business,  and  settle  that  of  the  late  commercial  firm,  these  persons  will 
be  considered  as  agents  of  this  firm  for  the  settlement  of  its  indebted- 
ness. Skannel  v.  Taylor^  773. 

9.  Where  a  creditor  of  the  former  partnership  drew  on  those  persons  (who 

continued  the  social  style  of  the  late  firm)  for  account  of  a  balance  due 
him  by  the  former  partnership,  and  his  drafts  are  protested  for  non- 
payment, and  paid  by  the  drawer  super  protest^  a  member  of  the  former 
partnen^hip  who  is  sued  for  such  balance,  cannot  maintain  that  there 
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was  a  novation  of  the  debt ;  the  drafts  are  to  be  held  as  having  been 
drawn  on  his  agents  by  his  authority.  Ibid, 

See  BiVKS. 

See  EvionCB—  Viekuburg  RR.  v.  McKean^  68S. 

Bee  Kofivom^Benn^  r.  Whseler^  768. 

COUNTER-LETTER, 

COURTS. 

1.  The  court  takes  judicial  knowledge  that  slaves  are  personal  property  in 

other  States.  Farwell  v.  EarriSy  50. 

2.  District  Judges  have  power  to  admit  the  accused  to  bail,  at  chambers, 

without  proceeding  by  habeas  corpus.  An  error  in  the  mode  of  pro- 
ceeding will  not  invalidate  the  decree  or  the  bond  taken  under  it 

State  V.  WiUmi,  189. 

3.  Courts  can  enforce  only  legal  obligations  and  redress  ii^uries  to  legal 

rights.  Orry,  Home Mutuallns,  Co.^  265. 

4.  The  court  takes  judicial  cognizance  of  the  signatures  of  recorders,  and 

when  no  objection  has  been  made  to  the  introduction  of  the  certificate, 
it  must  be  held  as  proving  whatever  can  be  reasonably  and  fairly  implied 
from  it  Scott  v.  JacJcson^  640. 

5.  The  Act  of  10th  of  March,  1867,  providing  for  an  interchange  between 

the  Judges  of  the  7th  and  9th  Districts,  intended  that,  after  the  elec- 
tions of  April,  1867,  those  Judges  should  first  hold  the  regular  series  of 
jury  terms,  each  in  his  own  district,  before  commencing  the  interchange. 
Stat^f  V.  The  Judge  of  the  Ninth  District,  777. 

6.  The  meaning  of  ambiguous  words,  Ac,  in  a  law,  may  be  ascertained  by 

examining  and  comparing  with  them  the  context  of  the  law,  and  by 
considering  its  reason  and  spirit,  and  the  cause  inducing  its  enactment 
C.  C.  16,  18.  Ibid, 

7.  It  is  competent  for  the  court  to  order  the  plaintifif  to  furnish  security  for 

costs,  where  the  Clerk  has  neglected  to  exact  such  security,  or  has 
taken  insufficient  security.  Mussina  v.  Ailing,  799. 

8.  The  defendant  cannot  proceed  by  rule  against  the  security  on  a  bond  for 

costs  of  suit,  but  must  proceed  by  an  ordinary  action.  A  summary 
remedy  is  provided  by  law  for  Clerks  and  Sheriffs  against  plaintiffs  for 
their  costs,  and  where  the  plaintiff  does  not  reside  in  the  parish  where 
the  suit  is  instituted,  they  have  the  same  remedy  against  the  surety  for 
costs.  Ibid. 

Bee  Aonoi. 

See  RiciivKB— //tflmtf  v.  ZUfl^ohn,  298. 

See  Cliheb  or  Court— tSftottf  v.  Morgan^  718. 

CRIMINAL  LAW. 

1.  Any  additional  injstructions  desired  by  the  prisoner  to  be  given  to  the 
jury,  should  be  prepared  and  submitted  to  the  court  by  his  counsel. 

State  V.  Bogain,  264. 
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2,  The  object  of  polling  a  jury  is  to  ascertain  whether  the  verdict,  as  an- 
nounced  by  the  foreman,  was  concurred  in  by  all  the  jurors,  and  the  in- 
quiry should  be  restricted  to  the  question  "  is  this  your  Terdict  ?  " 

Ibid, 

23.  The  prisoner  was  charged  with  having  committed  larceny  of  the  property 
of  Mary  Buckley,  Proof  having  been  adduced  that  she  was  a  married 
woman  and  that  the  goods  stolen  were  bought  by  her  while  residing 
with  her  husband,  it  was  held^  that  the  Judge  should  have  charged  the 
jury,  that  all  property  bought  during  the  existence  of  the  marriage  is 
presumed  to  belong  to  the  community.  State  v.  Gaffery^  265. 

4.  For  any  larceny  committed  against  the  property  of  the  community,  the 
chattels  stolen  should  be  alleged  to  be  the  property  of  the  community. 

Hid, 

6.  Proof  that  the  chattels  belonged  to  the  community,  will  not  sustain  the 
charge  that  the  same  belonged  to  the  wife.  Ihid, 

6.  The  presumption  of  ownership  by  the  husband  might  be  rebutted  by  the 
State  by  showing  ihat  the  wife  was  separate  in  property  from  her  hus- 
band, or  that  the  property  was  bought  in  her  own  name  by  the  wife 
with  her  paraphernal  funds,  or  that  the  husband  had  himself  transferred 
the  goods  to  the  wife  for  the  purpose  of  replacing  her  paraphernal  ef- 
fects. Ihid. 

v.  Declarations  arc  called  "  dying  declarations"  when  made  under  a  con- 
sciousness of  impending  death.  State  v.  Scott^  274. 

8.  It  is  not  necessary  that  the  declarant  should  express  in  direct  terms  a 
sense  of  approaching  dissolution ;  his  bodily  condition,  his  appearance, 
conduct  and  language,  as  well  as  the  statements  made  to  him  by  physi- 
cians and  other  attendants,  may  be  considered  and  a  conclusion  deduced 
therefrom,  as  to  the  state  of  his  consciousness   at  the  time. 

Ihid, 

\),  In  a  charge  of  murder,  before  the  jury  can  convict  the  defendant,  they 
must  believe  from  the  evidence  that  the  deceased  died  of  the  wounds  in- 
flicted by  the  accused  and  from  no  other  cause.  If  he  did,  the  facts 
that  h^  had  no  surgeon,  or  an  unskillful  one,  or  a  nurse  whose  ill  ap- 
pliances may  have  aggravated  the  original  wound,  cannot  mitigate  the 
crime  of  the  person  whose  malice  caused  the  death.  Ihid, 

10.  To  do  that,  it  must  plainly  appear  that  the  death  was  caused,  not  by  the 
wound,  but  only  by  the  misconduct,  malpractice  or  ill  treatment  on  the 
part  of  other  persons  than  the  accused.  Ihid. 

31.  As  the  jury  in  trying  an  indictment  for  murder  have  the  power  to  find 
the  prisoner  guilty  of  manslaughter,  it  was  pertinent  and  right  for  the 
Judge  to  instruct  the  jury  in  the  law  both  of  murder  and  manslaughter, 
notwithstanding  his  .  counsel  chose  to  assert  that  the  only  issue  for  the 
jury  to  try  was  the  sanity  of  the  accused. 

State  v.  James  Fatten,  288. 

12.  The  Judge  did  not  err  in  refusing  to  allow  the  tardy  motion  for  an  inquisi- 
tion of  lunacy,  there  >)eing  no  pretence  that  the  prisoner  had  become 
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insane  since  the  trial,  and  the  question  of  his  sanity  at  that  time  having 
been  fully  considered  and  passed  upon  by  the  jury  fis  a  question  of  facL 

Ibid. 

IH.  A  verdict  in  a  capital  case  of  "guilty  without  capital  punishment,*'  is 
justified  by  the  2.")th  section  of  the  Act  of  1855,  relative  to  criminal  pro- 
ceedings. State  V.  Rohfriwhty  382. 

14.  The  endorsement  of  the  name  of  the  offence  on  the  indictment,  is  no  part 

of  the  finding  of  the  Grand  Jury.  Ibid. 

15.  In  providing  against  the  crime  of  arson  the  statute  makes  no  distinction 

in  reference  to  the  ownership  of  the  house,  whether  belonging  to  the 
accused  or  to  a  third  person.  Ihid. 

16.  Where,  at  request  of  prisoner's  counsel,  the  Judge  charged  the  jury  that 

they  were  the  judges  of  the  law  as  well  as  of  the  facts,  that  this  was  the 
law  of  the  case  and  of  the  State,  as  decided  by  the  Supremo  Court,  but 
added,  that  in  his  opinion,  it  was  "  bad  law" — Held :  That  the  accused 
was  not  prejudiced  by  the  Judge's  expressing  his  personal  opinion 
against  the  law.  State  v.  Smeher^  386. 

17.  His  telling  the  jury  that  this  was  the  law  a/  the  case  be/ore  thern^  was 

equivalent  to  telling  them  that  his  private  opinion,  in  regard  to  the  cor- 
rectness or  policy  of  the  law,  should  not  weigh  with  them,  but  they 
must  take  the  law  as  expounded  by  the  Supreme  Court.  Ibid. 

1 8.  But  the  charge  as  given,  without  qualification,  conceded  too  much  to  the 

prisoner,  and  did  not  represent  accurately  the  ruling  heretofore  made  by 
this  tribunal  upon  the  point  in  question.  The  jury  are  not  judges  of 
the  law  and  facts  in  the  same  sense.  They  are  exclusively  judges  of  the 
facts ;  but  of  the  law  only  subordinately.  They  may  find  a  general  ver- 
dict of  guilty  or  not  guilty,  and  on  so  doing  must  pass  upon  the  law  as 
well  as  the  fact.  But  while  they  are  under  no  compuhion  to  take  the 
instructions  of  the  court  as  law,  they  are  expected  to  apply  the  law  as 
expounded  by  the  court  to  the  facts  which  they  may  find. 

Ibid, 

19.  The  omission  of  the  Judge  to  charge  some  matter  which  may  occur  to 

the  counsel  as  favorable  to  the  prisoner,  but  which  the  Judge  was  not 
asked  to  give  in  charge  to  the  jury  cannot  be  regarded  as  error. 

Ibid, 

20.  A  person  present  aiding  and  abetting  at  the  commission  of  an  offence  is  a 

principal,  and  may  be  punished  as  such ;  (overruling  the  decision  in 
the   ca.se  of  the  State  v.   Hendnj,    Id  An.,  207.) 

State  V.  ElUs^   390. 

21.  The  repealing  clause  of  the  Act  of  the  Legislature  of  1855,  relative  to 

crimes  and  offences,  repealed  the  second  section  of  the  Act  of  February 
21st,  1828,  which  made  it  a  crime,  punishable  with  imprisonment  at 
hard  labor,  **  to  prepare  combustible  materials,  and  put  them  in  any 
place,  with  an  intention  to  set  fire  to  a  mansion  house  or  other  building.*' 

State  Y,  Clay,  ^^^. 
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22,  In  the  punishment  of  offences,  where  the  law  leaves  it  to  the  discretion 

of  the  court,  the  discretion  of  the  court  does  not  extend  to  the  infliction 
of  the  penalty  of  imprisonment  at  hard  labor. 

State  V.  Myhand^  504. 

23.  The  accused,  a  slave,  was  prosecuted  under  the  6th  Section  of  the  Act  of 

1843,  and  convicted  of  stabbing,  with  intent  to  kill,  one  Smithy  a  white 
man.  The  Act  under  which  he  was  indicted,  was  re-enacted  in  1855. 
(Sess.  Acts,  p.  60,  Sec.  4).  The  same  Statute  was  re-enacted  verbatim^ 
by  the  Act  of  19th  March,  1857.  By  Section  43,  of  the  latter  Act,  it 
was  declared  "  That  all  laws,  or  parts  of  laws,  conflicting  with  the  pro- 
visions of  this  Act,  and  all  laws  on  the  same  subject  matter,  except  what 
is  contained  in  the  Civil  Code,  or  Code  of  Practice,  be  repealed,  and  that 
this  Act  shall  take  effect  from  its  passage."  (Acts  of  1857,  p.  234, 
Sec.  13).  The  crime  charged,  was  alleged  to  have  been  committed  ante- 
rior to  the  passage  of  the  Act  of  1867.  Ileld :  That  the  Statute,  under 
which  the  slave  was  prosecuted,  was  repealed  by  the  Statute  of  1867, 
and  that  the  rule  of  law  is,  that  when  a  law  is  repealed,  before  the  final 
action  of  the  appellate  court,  the  prosecution  must  be  dismissed. 

State  v  King^  593. 
34.  The  indictment  charged,  that  the  accused,  on  the  2d  day  of  December, 
1855,  at  &c.,  **  upon  the  body  of  one  Adam  Zammert,  a  free  white  per- 
son, in  the  peace  of  the  State,  then  and  there  being,  with  a  certain 
dangerous  weapon,  called  a  shot  gun,  then  and  there  loaded  with  gun 
powder  and  divers  leaden  shot,  which  the  said  John  Munco^  tlien  and 
there,  in  both  his  hands,  had  and  held  at  and  against  the  said  Adam 
Lammert,  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
shoot  and  discharge  with  intent,  thereby,  wilfully  and  of  his  malice 
aforethought,  the  said  Adam  Lammert^  to  kill  and  murder,  contrary, 
&c."  Held :  That,  although  the  indictment  does  not  follow  the  language 
of  the  Statute,  yet  it  sufficiently  charges  the  accused :  First,  with  an 
assault,  by  wilfully  shooting  at  Lammert^  &c.  and  second,  with  an 
assault  with  an  intent,  in  that  manner,  to  commit  murder. 

State  V.  Munco,  625. 

25.  Although  the  word  "  assault,"  may  not  be  used,  yet  when  the  indictment 

charges  the  accused  with  shooting  a  gun,  at  and  against  another,  with 
intent  to  commit  murder,  it  will  suflBciently  imply  an  assault.     Ibid. 

26.  On  the  trial  of  the  accused,  the  State  offered  to  prove  that  Z.  was  struck 

with  shot :  objection  was  made  to  the  evidence,  that  *' there  was  no  alle- 
gation in  the  indictment  that  Z.  was  shot  or  wounded."  Held :  That 
the  testimony  was  admissible.  Ibid. 

27.  Where  the  proof  offered  in  evidence  supports  the  indictment,  although 

it  proves  a  more  heinous  offence,  it  is  within  the  discretion  of  the  Judge 
to  receive  it.  Ibid. 

28.  The  District  Judge  charged  the  jury  ''That  although  death  did  not  ensue 

from  the  act,  yet  the  malice  aforethought,  was  equally  implied  from  the 
act,  as  though  death  did  ensue."  Held :  The  charge  is  erroneous,  because 
it  implies  an  opinion  upon  the  act  proven,  which  the  Judge  is  now  pro- 
hibited from  giving.  Ibid. 
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20.  It  Is  not  necesaary,  on  a  prosecution  for  shooting,  &c.,  &c.,  that  it  should 
be  shown  how  the  gun  was  loaded.  This  may  be  presumed  from  all  the 
circumstances.  Ibui. 

80.  There  is  no  principle  of  law  which  forbids  a  man  who  is  threatened  with 
violence,  or  deems  it  necessary  to  his  personal  {security,  to  employ  about 
him  persons  capable  of  rendering  him  efficient  assistance  in  time 
of  need.  Surreution  o/Incin^  676. 

31.  The  proceeding  against  a  person  for  retailing  spirituous  liquors,  without 

previously  obtaining  a  license,  should  be  by  indictment,  and  not  by 
civil  suit.  State  v.  Hollin^  077. 

32.  One  accused  of  murder  cannot  show,  as  a  justification,  that  the  deceased 

bore  the  general  character  of  a  quarrelsome  and' vicious  man.  The  effect 
of  testimony,  offered  by  the  accused,  that  a  previous  quarrel  existed 
between  him  and  the  deceased,  would  tend  to  aggravate  rather  than  to 
mitigate  the  offence.  State  v.  Jarlson,  fi79. 

33.  When  the  accused  goes  to  trial  without  objection,  it  will  be  too  late  after 

conviction,  to  urge,  as  error,  that  he  had  not  been  served  Avith  a  copy  of 
the  indictment  and  a  list  of  the  jurors  who  were  to  try  him.         Ibid, 

34.  If  an  imperfect  copy  of  an  indictment  be  served  upon  the  accused,  and  he 

consent  to  go  to  trial,  without  insisting  upon  a  perfect  copy  and  the  delay 
accorded  to  him  by  law,  it  will  be  too  late  to  make  the  objection  after 
conviction.  Ibid. 

35.  In  the  absence   of  a   bill  of  exceptions,   it  will  be  presumed,  that  the 

accused  accepted  the  jurors  who  tried  his  case,  and  it  will  be  too  late  to 
object  after  verdict  Ibid. 

36.  The  information  charged  that  the  prisoner  on,  &c.,  at,  Ac,  "with  a  cer- 

tain dangerous  weapon,  to  wit :  a  pistol,  in  and  upon  one  TJianuts  Martin, 
did  make  an  assault,  by  wilfully  shooting  at  him  with  the  intent,  him 
the  said  Thomas  Murtin,  then  and  there  to  kill  and  murder."  There  was 
endorsed  on  the  information  the  words  "Information  with  intent  to 
ki|l,"  which  formula  was  repeated  by  the  clerk  in  the  entry  on  the 
minutes  of  the  court  ffeld:  That  the  mistake  of  the  clerk  neither  en- 
larged nor  reduced,  nor  violated  the  authentic  accusation  contained  in 
the  body  of  the  information  on  which  the  prisoner  had  been  arraigned 
and  pleaded  not  guilty.  State  v.  McGinnU,  743. 

87.  The  verdict  of  guilty,  found  by  the  jury,  was  properly  followed  by  a  sen- 

tence against  the  prisoner  for  the  offence  charged  in  the  body  of  the 
information.  The  minor  offence  of  "an  assault  with  intent  to  kill,*' 
endorsed  in  the  information,  was  not  the  offence  for  which  he  should 
have  been  punished.  Ibid. 

88.  The  Act  of  March  9th,  1855,  "to  provide  for  the  trial  of  slaves  accused  of 

capital  crimes  in  the  parish  of  Orleans,"  was  not  repealed  by  the  Act 
of  19th  March,  1857,  "relative  to  slaves."  The  Acts  are  not  upon  the 
same  "subject  matter."  The  former  is  a  local  law  providing  a  local  tri- 
bunal for  certain  specified  cases ;  the  latter  is  a  general  law  applicable 
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to  the  State  at  large,  and  the  rule  is,  that  a  general  statute  without  nega- 
tive words  will  not  repeal  the  particular  provisions  of  a  former  one,  unless 
the  two  Acts  are  irreconcilably  inconsistent  StaU  v.  Kitty^  805. 

39.  The  Act  of  19th  March,  1857,  "relative  to  slaves,"  repeals  all  laws,  so  far 

as  the  offences  of  slaves,  specially  made  such  by  statutes  relative  to 
slaves,  alone,  are  concerned,  for  the  former  Act  contains  no  clause  saving 
pending  prosecutions  or  providing  for  the  punishment  of  persons  who 
had  committed  crimes  under  the  repealed  laws.  IJ)i(L 

40.  The  word  "whoever,"  in  the  Act  of  14th  March,  1855,  "  relative  to  crimes 

and  offences,"  as  used  in  the  first  section  thereof,  comprehends  slaves 
considered  as  persons,  as  well  as  free  men.  And  slaves,  in  our  law, 
when  held  to  answer  for  offences,  are  treated  as  persons,  and  may  be 
punished  under  the  general  laws  relative  to  crimes  and  offences,  as  well 
as  under  special  statutes  framed  exclusively  for  that  class  of  our  popu- 
lation. Ihid, 

41.  The  accused  had  made  certain  statements  as  to  his  guilt  to  B.    Held: 

that  the  District  Judge  did  not  err  in  permitting  the  statements  of  the 
accused  to  B.  to  go  to  the  jury  when  the  facts  embraced  therein  had 
been  corroborated  by  evidence  aliunde.  State  v.  Hash^  895. 

42.  Although  an  original  confession  may  have  been  obtained  by  improper 

means,  yet  subsequent  confessions  of  the  same  or  of  like  facts  may  be 
admitted,  if  the  Court  helieves,  from  the  length  of  time  intervening, 
or  from  proper  warning  of  the  consequences  of  confession,  or  from  other 
circumstances,  that  the  delusive  hopes  or  fears,  under  the  influence  of 
which  the  original  confession  was  obtained,  were  entirely  dispelled 
In  the  absence  of  any  such  circumstances  the  influence  of  the  motives, 
proved  to  have  been  offered,  will  be  presumed  to  continue  and  to  have 
produced  the  confession,  unless  the  contrary  be  shown,  and  the  con- 
fession will  therefore  be  rejected.  Ibid. 

43.  The  Act  of  the  Legislature  empowering  the  Judge  to  appoint  an  Attorney 

to  prosecute  in  behalf  of  the  State  (pro  tempore),  when  the  District 
Attorney  shall  not  attend,  is  not  unconstitutional     State  v.  Bass,  862. 

44.  In  all  criminal  cases  as  well  as  civil  cases,  a  written  assignment  of  errors 

must  be  filed,  in  conformity  to  Art  897  of  the  Code  of  Practice.     Ibid. 

45.  If  the  assignment  is  not  filed  before  the  cause  is  submitted  the  right  to 

file  it  is  waived.  Ibid, 

6ee  JxjViJ— state  v.  PoptUtu^  710. 
Bee  EYiDmcx— State  t.  Kitty^  806. 

CURATOR. 

See  EzxcuTOBS. 
DAMAGES. 

1.  The  city  is  responsible  for  damages  occasioned  by  the  tortious  acts  of 

municipal  officers,  done  within  the  scope  of  their  employment  and  rati- 
fied by  their  superiors.  Wilde  v.  I^ew  Orleans,  15. 

2.  In  such  a  case,  when  the  evidence  is  unsatisfactory  as  to  the  amount  of 

damages,  and  the  property  of  the  use  of  which  the  plaintiff  had  been  de- 
prived, is  of  trifling  value,  only  nominal  damages  will  be  awarded. 

Ibid 

in 
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n.  In  an  action  against  the  owners  of  a  ship  for  the  value  of  a  slave  carried 
away  in  the  ship,  the  plaintiff,  under  the  general  denial,  is  bound  to 
prove  that  he  is  the  owner  of  the  slave  carried  away. 

Farwell  v.  Harris^  oik 

4.  It  is  a  good  defence  to  such  an  action,  that  another  person  than  the  plain- 
tiff is  the  owner  of  the  slave,  and  that  the  defendant  was  authorized  and 
employed  by  such  other  person  to  receive  the  slave  and  carry  him  to 
another  port  Ihid. 

6.  When  the  coasignees  of  the  ship  have  paid  the  contribution  imposed  by 

the  Statute  as  hospital  money,  and  the  act  of  introducing  the  passengers 
is  not  in  violation  of  any  prohibitory  law,  an  action  for  damages  arising 
from  a  qu4ui  offence  will  not  lie.        Xew  Orleans  v.  Windermere^  84. 

r».  Damages  incident  to  the  institution  of  a  suit  for  the  recovery  of  any  civil 
right  cannot,  as  a  general  rule,  be  recovered  upon  a  demand  in  recon- 
vention. KnoxY.  Thompson^  114. 

7.  In  an  action  by  an  overseer  for  his  wages,  a  plea  in  reconvention  may  be 

set  up  by  the  defendant,  claiming  damages  for  the  unlawful  killing  of 
one  of  the  negroes  by  the  overseer.  JliUer  v.  Stewart^  17<». 

8.  An  overseer  is  not  permitted  to  chastise  the  slaves  of  his  employer  with 

unusual  rigor,  nor  to  maim  or  mutilate  them,  or  to  expose  them  to 
the  danger  of  loss  of  life.  Ibid^ 

9.  A  recovery  against  and  payment  by  either  of  two  persons  severally  bound 

therefor,  of  the  value  of  a  slave  unlawfully  carried  away,  vests  the  title 
to  the  slave  in  the  one  from  whom  the  damages  were  claimed  and  re- 
ceived, (hcen  v.  Broirn^  172. 

10.  Counsel  fees  in  the  suit  to  annul  the  judgment  and  enjoin  its  execution 

were  properly  disallowed  to  the  plaintiff  as  damages. 

Flynn  v.  Bhodetk,  239. 

11.  Insurance  companies  cannot  be  made  liable  in  an  action  for  damages,  for 

having  conspired  and  agreed  with  each  other  that  they  would  not  insure 
any  boat  in  which  a  particular  person  should  be  employed,  in  order  to 
prevent  that  person  from  obtaining  employment. 

Orr  V.  Home  Jlutual  iMurance  Co.,  255. 

12.  The  defendants  had  the  right,  separately  or  rcting  in  concert,  to  decline 

taking  any  risk  in  any  boat  on  which  the  plaintiff  should  be  employed 
as  master.  IhUI. 

13.  In  an  action  for  damages  for  malicious  arrest,  the  following  instructions 

to  the  jury  were  asked  by  the  defendant :  **  That  the  plaintiff  must  not 
only  prove  malice,  but  must  also  show  that  there  was  no  probable  cause 
for  the  prosecution,  and  that  the  defendant  is  not  bound  to  prove  pro- 
bable cause  until  the  plaintiff  has  shown  the  absence  of  it,  and  that  if 
the  plaintiff  show  malice  and  not  the  want  of  probable  cause,  the  de- 
fendant cannot  be  condemned,  as  it  is  just  as  necessary  to  show  the 
want  of  probable  cause  as  it  is  malice,  before  a  recovery  can  be  had." 
Held :  that  the  charge  asked  for  was  proper,  and  should  have  been 
given  to  the  jury.  Barton  v.  Katanangh,  332. 
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14.  Where  a  person  maliciously  and  without  probable  cause  procures  the 

arrest  of  another,  the  error  of  the  magistrate  in  ordering  the  arrest  on 
an  affidavit  which  charged  no  act  or  offence  punishable  by  law,  will  not 
absolve  the  party  procuring  the  arrest.  Ibid. 

15.  The  court  did  not  err  in  declining  to  instruct  the  jury  that  the  mere  belief 

of  the  affiant  in  the  .truth  of  the  charges  would  exonerate  him,  but  it 
would  have  been  proper  to  instruct  the  jury  that  **  probable  cause  does 
not  depend  upon  the  actual  state  of  the  case  in  point  of  fact,  but  upon 
the  honest  and  reasonable  belie/ of  the  party  prosecuting  Ibid, 

1 6.  Evidence  of  malice  on  the  part  of  the  defendant  towards  other  persons 

than  the  complaining  parties  is  inadmissible.  Ibid. 

17.  Damages  will  not  be  allowed  for  delay  when  no  time  was  specified  in  the 

contract  within  which  the  work  was  to  be  completed. 

Ferguson  v.  Millaudon^  348. 

18.  Where  goods  are  injured  on  shipboard  the  measure  of  damages  is  the  dif- 

ference between  their  value  in  their  damaged  state,  and  their  value  at 
the  port  of  destination  if  they  had  been  delivered  in  good  order,  which 
should  bo  ascertained  by  a  public  sale  to  the  highest  bidder. 

Henderson  v.  Maid  of  Orleans^  352. 

19.  Where  a  runaway  slave  is  received  on  board  ship  by   an  imposition 

practiced  on  the  officers  by  a  forged  pass  and  calculated  to  deceive,  and 
it  is  clear  from  the  evidence  that  the  officers  were  actually  deceived 
thereby,  the  owner  recovering  such  slave  is  not  entitled  to  damages 
from  the  master  of  the  vessel  on  account  of  the  deterioration  in  value  of 
the  slave  by  his  running  away ;  this  viciousness  of  character  w^as  mani- 
fested before  he  was  received  on  board  the  ship  by  his  running  away 
and  procuring  the  forged  pass.  Daret  v.  Gray^  394. 

20.  Masters  of  ships  and  other  vessels  being  prohibited,  by  the  third  section 

of  the  Act  of  1816,  from  transporting  or  attempting  to  transport  any 
negro,  mulatto  or  other  person  of  color,  from  New  Orleans,  under  any 
pretence  whatsoevery  without  the  observance  of  certain  prescribed  for- 
malities, the  fkilure  by  the  officers  of  the  ship  to  conform  to  the  require- 
ments of  the  law,  will  make  the  master  liable  for  the  reasonable  expenses 
of  the  owner  in  recovering  his  slave,  and  this  on  general  principles  as 
well  as  by  the  terms  of  the  fourth  section  of  the  Act  of  1 816.      Ibid, 

21.  The  master  of  a  ship  is  bound  to  third  persons,  both  by  the  commercial 

law  and  this  statute,  for  the  acts  of  all  persons  under,  or  supposed  to  be 
under,  his  command,  while  engaged  about  their  ordinary  duties  as  sub- 
ordinate officers  of  the  ship  or  seamen.  Ibid. 

22.  A  judgment  rendered  against  two  or  more  parties  for  damages,  arising 

from  the  fault  or  negligence  of  the  defendants,  cannot  be  for  different 
amounts ;  for  they  are  bound  in  solido  for  the  injury  under  the  Act  of 
1844,  (p.  14,)  and  the  amount  of  damages  for  which  one  party  is  bound 
is  the  measure  of  damages  for  the  other  also.  The  payment  of  the 
damages  by  the  one  is  the  discharge  of  the  other  from  the  same  obliga- 
tion.    C.  C.  2130.  Hotte  v.  Kew  Orleans,  481. 
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28.  Nuisances  may  exist  in  the  city  without  rendering  the  same  liable  for  the 
consequences.  Ilnd. 

24.  The  city  is  no  general  warrantor  against  the  acts  of  individuals.     Ihid^ 

25.  The  city  at  large  cannot  be  held  responsible  for  acts  of  third  persons, 

which,  under  a  more  sagacious  and  efficient  police,  might  possibly  bare 
been  prevented.  Ihid. 

26.  Any  citizen  aggrieved  by  a  public  nuisance,  is  entitled  to  an  action  of 

damages  against  the  offending  party,  especially  if  such  nuisance  in- 
volves also  the  breach  of  a  private  warranty. 

Bruning  v.  New  Orleans  Canal  Co^  641. 

27.  This  was  an  action  for  damages.    The  jury  found  for  the  defendant,  al- 

though the  court  did  not  consider  the  defendant  free  from  blame,  yet, 
in  affirming  the  verdict,  much  stress  is  laid  on  the  fact  that  plaintiff 
had  not  only  acted  in  a  manner  grossly  improper,  but  in  palpable  viola- 
tion of  law.  Clement  v.  Wqfer^  699. 

28.  Plaintiffs  claiming  to  have  a  charter  of  the  Louisiana  Legislature  to  con- 

struct a  turnpike  road  from  Point  Pleasant,  in  the  parish  of  Morehouse, 
to  Boeuf  River,  in  the  same  parish,  alleged  that  the  police  jury  of 
Morehouse  had  opened  a  road  running  some  distance,  parallel  with 
their  turnpike,  and  intersecting  it  at  one  point,  thus  diverting  travellers 
from  the  turnpike  and  inflicting  heavy  damages  in  the  way  of  loss  of 
tolls.  The  action  was  for  damages  against  the  police  jury.  Held:  The 
charter  of  the  plaintiffs  does  not  deprive  the  parish  of  the  prerogative 
of  making  other  public  roads  from  other  points  even  if  these  roads 
should  cause  a  diminution  of  plaintiffs'  receipts. 

Curtis  V.  Parish  of  Morehouse,  649. 

29.  Two  members  of  a  patrol  company  while  on  duty  hailed  a  slave,  at  night, 

who  was  riding  into  a  village.  The  slave  attempted  to  escape,  where- 
upon the  patrol  fired  on  him,  and  inflicted  wounds  of  which  he  died. 
In  an  action  by  the  master,  against  the  patrol  who  shot  his  slave,  for 
damages — Eeld:  That  the  plaintiff  could  not  under  the  circumstances 
of  the  case,  recover.  DupeHer  v.  Bautrive,  664. 

30.  Where  it  appears  that  the  plaintiff,  in  obtaining  a  writ  of  arrest^  acted  in 

good  faith  and  upon  an  apparent  cause  of  action,  in  some  degree,  arising 
from  defendant's  own  conduct  and  declarations,  he  ought  not  to  be  con- 
demned to  pay  damages.  Nor  are  the  jury  at  liberty  in  assessing 
damages  to  estimate  the  traveling  expenses  and  loss  of  time  of  defendant 
in  preparing  his  defence  and  attending  court  In  the  eye  of  the  law  the 
expenses  of  a  suit  which  a  party  incurs,  are,  as  a  general  rule,  con- 
sidered as  covered  by  the  taxed  costs.  Oebome  v.  Moore,  714. 

81.  Damages  refused  to  a  builder  against  whom  an  injunction  has  been  sued 
out,  where  the  whole  foundation  of  his  claim  for  damages  is  a  supposed 
hindrance  thrown  in  his  way  in  executing  a  building  contract  which  con- 
fessedly required  for  its  execution  the  use  of  a  side  wall  erected  by  the 
plaintiff  in  the  injunction,  and  for  which  he  has  not  been  compensated. 

Jamison  v.  Duncan,  785. 
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32.  The  courts  should  restrain  within  reasonable  bounds,  the  infliction  of 
pecuniary  penalties  against  a  party  who  has  only  attempted  to  pursue 
what  he  in  good  £Eiitb  supposed  to  be  his  legal  rights,  according  to  the 
forms  of  law.  Ibid. 

83.  By  a  contract  made  in  Alabama,  and  which  was  not  recorded  in  Louisi- 
ana, defendant  put  it  in  the  power  of  W.  so  to  act,  that  an  innocent 
purchaser  in  Louisiana  might  be  deceived  and  defrauded.  Plaintiff  was 
deceived  and  purchased  in  good  faith  a  slave,  which  the  defendant, 
without  plaintiff's  consent,  afterwards  got  possession  of  and  carried 
away — defendant  was  condemned  to  return  the  slave  or  to  pay  his  value 
in  damages.  Lowber  v.  McCoy ^  795. 

34.  Where  it  appeared  that  defendants  had  sold  the  barge  that  plaintiffs 

illegally  attached — Held :  That  defendants  could  not  maintain  an  ac< 
tion  of  damages  for  loss  of  freight,  by  reason  of  the  illegal  seizure. 

WatU  V.  Shropshire,  797. 

35.  No  remedy  is  given  by  statute  against  a  parish  for  a  private  injury  caused 

by  the  absence  of  bridges  or  a  neglect  to  keep  them  in  repair. 

King  v.  Police  Jury  of  St.  Landry,  858. 

36.  Where  it  was  not  shown  that  the  Police  Jury  of  the  parish  were  under  a 

legal  obligation  to  keep  the  bridge  over  a  certain  water  course  always 
in  repair — Held :  They  were  not  liable  for  damages  occasioned  by  the 
ruinous  condition  ol  the  bridge.  Ibid. 

37.  In  the  jurisprudence  of  Louisiana  a  distinction  is  not  made  between  words 

actionable  and  words  not  actionable  as  the  basis  of  damages  in  a  suit  for 

slander  where  no  special  damages  are  proved.      Feray  v.  Foote,  894. 

See  Mauciodb  Pbobkctiom — McCormiek  ▼.  Conway,  68. 
See  Jsjwcnon—McBae  v.  Brovm,  181. 
See  PuHUC  LAi(oe^6^<&«on  y.  HutcMnt,  545. 

DEFAULT. 

See  Sals— JJarritf  y.  BarrU^  10. 

DELIVERY  BOND. 

1.  The  defendant,  whose  property  has  been  seized  under  an  execution,  and 
who  has  given  a  delivery  bond  under  the  Act  of  1842,  (Rev.  Stat, 
p.  628,  Sec  5,)  may  make  a  valid  sale  of  the  property.  The  judgment 
creditor  cannot  seize  the  property  in  the  hands  of  the  vendee;  his 
remedy  is  against  the  parties  to  the  bond.  And  when  the  sheriff  has 
declared  the  bond  forfeited,  subsequent  seizing  creditors  cannot  com- 
plain of  informalities  in  the  declaration  of  forfeiture.  It  is  an  answer 
to  them  to  say  that  the  bond  was  rightiully  forfeited. 

Brander  v.  Bobo,  616. 

DEPOSIT. 

1.  The  mere  designation  of  the  Recorder's  office,  as  the  place  where  the  note 

is  to  be  paid,  does  not  authorize  the  payment  of  it  to  the  Recorder 
himself.  Aguilar  v.  Bourgeois,  122. 

2.  Without  a  special  authority  to  the  Recorder  to  collect  it,  the  money  left 

with  him  is  to  be  considered  a  deposit  and  at  the  risk  of  the  depositor. 
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The  fact  that  the  creditor  endeavored  to  collect  from  the  Recorder  the 
money  which  had  thus  been  deposited  for  him  does  not  imply  that  he 
considered  the  deposit  as  a  payment,  nor  bar  his  recovery  from  the 
debtor.  Ihid, 

DEPOSITIONS. 

1.  When  the  return  day  mentioned  in  a  commission  for  taking  testimony  has 
expired,  testimony  taken  under  it  is  taken  without  authority  and  cannot 
be  received,  Wiggins  v.  Guier^  177. 

3.  An  order  extending  the  return  day,  made  after  it  had  already  expired, 

would  not  render  testimony  admissible  which  had  been  taken  without 
authority.  Ibid. 

8.  A  public  officer  ought  not  to  be  permitted  to  testify  as  to  the  contents  of 
documents  in  his  office,  without  annexing  copies  of  such  documents  to 
his  deposition.  The  witness  may  annex  to  his  answers  the  entries  made 
in  books  and  explanation  of  erasures.  Ihid. 

4.  Where  the  answers  of  a  witness  to  cross-interrogatories  are  imperfect  and 

evasivd;  the  deposition  cannot  be  rejected  on  that  account  The  objec- 
tion goes  to  the  credibility  of  the  w^itness  alone,  if  all  the  cross-inter- 
rogatories have  been  answered.  Lurty  v.  Maryman^  180. 

See  WiTRRBS— Z>0^  V. /^afKfW,  a08. 

DEPUTIES. 

See  %avA\f¥—SUiU  v.  Wilwm^  189. 

DERELICT  PROPERTY. 

1.  Property  sunk  in  a  steamboat  and  unclaimed  for  twenty-three  years  held 
to  be  clearly  derelict  Creety  v.  Breedlote^  745. 

DIVORCE. 

1.  In  cross-actions  brought  by  husband  and  wife  for  a  separation  from  bed 

and  board  it  was  Eeld:  That  where  the  faults  of  the  parties  are  nearly 
balanced,  and  are  of  a  similar  nature,  neither  party  can  be  heard  to  com- 
plain in  a  court  of  justice.  Trowbridge  v.  Carlin,  882. 

2.  Under  the  law  of  Louisiana,  as  hitherto  interpreted,  disappointments  in 

the  marriage  relation,  and  mere  incompatibility  of  temper,  are  not  causes 
for  a  judicial  separation  between  husband  and  wife — excesses,  outrages 
and  cruel  treatment  of  a  nature  to  render  the  conjugal  life  intolerable, 
are ;  but  with  the  qualification,  that  the  party  complaining  must  be  com- 
paratively innocent  Mutual  insults  and  outrages,  the  fruit  of  mutual 
provocations,  unless  there  be  a  great  and  palpable  disproportion  of  guilt, 
as  between  the  parties,  furnish  no  sufficient  ground  of  action  to  either. 

Ibid. 

DOMICIL. 
1.  The  Acts  of  the  Legislature,  approved  March  7th,  1816,  and  March  16tb, 
1818,  pointing  out  the  manner  of  obtaining  residence  within  the  State, 
related  to  the  acquisition  of  political  rights. 

Winter  Iron  Works  v.  Toy,  200. 
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2.  They  prescribed  conditions  on  which  a  political  domicil  could  be  acquired. 

Ibid, 

3.  A  person  who  actually  lives  in  the  State,  animo  manendi,  must  be  sued 

personally.  He  cannot  be  brought  into  court  by  attachment,  because  he 
has  occasionally  gone  out  of  the  State,  for  temporary  purposes,  in  each 
year  since  he  came  to  the  State  to  live.  Ihid. 

DONATIONS. 

1.  A  donation  inter  vicoSj  in  which  the  donor  makes  a  reservation  in  favor 

of  himself  of  an  annuity  sufficient  for  his  subsistence  according  to  his 
previous  habits  and  condition  in  life,  is  not  a  donation  "  omnium  bono- 
rwm,"  prohibited  by  Article  148i  of  the  Civil  Code. 

Bourgeat  v.  Damoulin,  204. 

2.  With  a  view  to  emancipate  her  slave,  A.  passed  an  act  of  sale  of  him  to  i?., 

B.  attempted,  but  failed,  to  effect  his  emancipation,  and  offered  to  return 
him  to  A.,  who  refused  to  receive  him,  and  abandoned  him  to  B,  The 
heirs  of  A.  sued  B.  to  recover  the  slave,  but,  under  the  facts  of  the  case, 
the  court  maintained  the  title  of  ^.  Semere  v.  Semere,  681. 

3.  A  donation  of  a  slave  with  the  reservation  of  the  usufruct  to  the  donor, 

during  his  life,  is  radically  null.  Carmou-ch^  r.  Oarmoftc?ie,  721. 

See  Wills. 

ELECTIONS. 

1.  Whatever  may  have  been  the  authority  of  a  Commissioner  of  Election  to 

inquire  into  the  evidence  of  citizenship  of  a  voter,  prior  to  the  passage 
of  the  Act  approved  the  20th  of  March,  1850,  entitled  *' an  Act  providing 
for  the  registry  of  the  names  and  residence  of  all  the  qualified  electors 
of  the  city  of  New  Orleans,  according  to  Article  eleventh  of  the  Consti- 
tution of  the  State,"  he  has  no  such  power  as  the  law  now  stands. 

AitJdy.  Walton,  120. 

2.  By  the  said  Act  of  March  20th,  1850,  an  officer  is  created  having  authority 

to  receive  and  consider  the  proof  of  citizenship  of  any  person  desirous  of 
exercising  the  elective  franchise  in  New  Orleans,  and  proof  being  made 
according  to  certain  rules  and  forms  of  evidence  set  forth  in  the  statute 
to  enregister  the  name  of  the  applic4int  as  a  qualified  elector,  and  to  de- 
liver him  a  certificate.  Ihil. 
.'].  This  certificate  is,  by  law,  full  proof  of  the  right  to  vote  at  the  day  of  it  5 
date  of  the  person  named  in  it,  and  no  person  can  vote  in  New  Orleans 
who  i'*  not  the  bearer  of  a  certificate  of  registry.  Ibid. 

4.  The  office  of  Register,  under  the  statute,  is  a  special  tribunal  for  t'le  b  iaj 

of  the  right  to  vote  in  New  Orleans ;  and  the  certificate  is  in  the  nature 
of  a  judgment,  which  is  not  subject  to  revision  by  the  Commissioners  of 
Election.  Ibid. 

0.  These  judgments  of  the  l*egister  arc,  however,  subject  to  revision.  The 
9th  section  of  the  Act  provides  a  mode  of  redress,  by  a  suit  against  the 
Register,  by  an  applicant  to  whom  the  Register  shall  refuse  a  certificate. 
And  the  validity  of  the  certificate,  and  the  sufficiency  of  the  proof  upon 
which  it  was  based,  may  in  all  cases  be  examined  upon  the  contest  of 
an  election,  liy  the  tribunals  seized  of  the  jurisdiction  of  such  content. 

Ibid. 
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0.  »•  here  the  registry  of  a  vote  is  more  than  three  months  old,  and  there  is 
no  change  of  domicil  endorsed  upon  the  certificate,  the  vote  maj  be 
challenged  upon  the  ground  that  the  voter  has  changed  his  domicil  since 
the  date  of  registry,  and  by  such  change  of  domicil  has  lost  his  vote  in 
that  precinct  Lpon  such  challenge  being  made,  the  Commissioners  of 
Election  may  lawfully  swear  the  voter  as  to  the  fact  of  his  change  of 
domicil  Ibid. 

7.  The  statute  under  which  plaintiff  contests  the  election  of  defendant  as 

Judge  of  the  Fifth  District  of  New  Orleans,  required  him  to  set  forth 
specially  all  the  grounds  of  contest;  if  on  account  of  the  alleged  viola- 
tion of  a  particular  law,  he  ought  to  have  specified  what  provisions  of 
such  law  were  violated.  Ati{jfustin  v.  Eggleston^  366. 

8.  The  mere  pasition  of  the  ballot-box  will  not  make  an  election  null  and 

void  without  any  resulting  injury.  Ibid. 

0.  Elections  are  to  be  determined  by  the  majority  of  the  ballots  cast,  and 

are  not  to  be  set  aside  on  account  of  the  meagreness  of  the  vote,  without 
distinct  and  circumstantial  allegations  of  error,  fraud,  violence,  or  il- 
legality affecting  the  result  Ibid 

See  B>TmQ~-i?arAam  ▼.  JMtingiton,  618 
Bee  Clerks  of  Qovvt-^SUOe  y   Mtn-gan^  713. 
See  SBBKirr— Stoltf  v.  Hyam»^  719. 

EMANCIPATION. 

1 .  The  plaintiff  was  the  slave  of  a  citizen  of  Louisiana,  by  whose  formal  act 

and  consent  she  was  emancipated,  in  the  year  1839,  in  the  State  of 
Ohio,  where  she  was  carried  for  that  purpose.  She  subsequently  re- 
turned to  Louisiana  and  has  been  residing  here  since  as  a  free  person  of 
color,  her  former  master  also  residing  here.  Held :  That  she  did  not 
forfeit  her  freedom  thus  acquired  abroad,  by  returning  to  the  State. 
Such  penalty  is  not  imposed  upon  free  persons  of  color  for  returning  to 
the  State  in  contravention  of  law.  The  Act  of  the  Legislature  in  1846 
does  not  prohibit  an  expre^  emancipation  of  a  slave  in  a  foreign  State 
by  a  master  resident  in  Louisiana.  It  only  guards  against  manumis.«iion 
being  implied  from  the  mere  fact  that  the  slave,  whether  with  or  with- 
out the  consent  of  the  master,  has  been  upon  the  soil  of  a  territory  whero 
slavery  is  prohibited.  Barclay  v.  Sewell^  262. 

See  ViiLis*^Tumer  r.  Smithy  417. 

ESTOPPEL. 

1.  When  the  wife  by  the  marriage  contract  constituted  to  herself  as  dowry 

certain  slaves,  and  her  father  became  a  party  to  the  contract  and  signed 
it,  he  is  estopped  from  contesting  his  daughter's  title  to  the  slaves. 

Mourain  v.  Mourain^  147. 

2.  Where  a  party  is  present  at  a  sale  of  property  by  the  Sheriff,  and  does 

not  notify  the  persons  present^  nor  tho  purchaser,  of  his  lights,  he 
cannot  afterwards  set  up  a  claim  to  the  property. 

Gottschalk  V.  De  Santoe^  473. 

3.  Where  a  party,  whose  property  was  sold  under  an  order  of  seixure  and 

sale,  was  present  at  the  sale  and  bid  himself  for  the  property,  he  is  es- 
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topped  from  contesting  the  validity  of  the  sale  on  merely  formal  grounds 
which  were  ohvious  to  him  at  the  date  of  the  sale. 

Mullen  V.  Follain,  838. 
4.  If  the  advertisement  of  the  sale  was  defective  in  not  describing  par- 
ticularly the  buildings,  he  should  have  objected  to  the  sale  and  not 
enticed  other  persons  into  bidding.  Ihid, 

EVIDENCE. 

1.  The  bare  fact  that  A.  handed  a  certain  sum  of  money  to  B.  unexplained 

will  not  authorize  A,  to  recover  it  back,  on  the  allegation  that  it  was  a 
loan ;  it  is  the  presumptive  evidence  of  either  the  payment  of  an  ante- 
cedent debt  or  of  a  gift.  Rohrbacker  v.  Schilling^  1 7. 

2.  A   copy  of  a  sale  or  deed  of  conveyance  made  and  executed  by  any 

Sheriff  in  this  State,  certified  to  be  a  correct  copy  by  the  Olerk,  has 
the  same  effect  as  evidence  in  every  respect  as  a  duly  certified  copy  of 
an  authentic  act.  Massey  v.  HacJcett^  54. 

3.  Parol  evidence  is  inadmissible  either  to  create  or  to  destroy  title  to  real 

estate.  Hid. 

4.  A  witness  can  only  refer  to  memoranda  made  by  himself  to  refresh  his 

memory.  Ibid, 

5.  The  fact  that  the  party  against  whom  evidence  is  offered  of  the  contents 

of  a  deed  is  in  possession  of  the  instrument  does  not  authorize  secondary 
evidence  to  prove  the  contents  of  it,  without  first  giving  him  an  oppor- 
tunity of  producing  the  original.  Williams  v.  Benton.,  91. 

6.  Where  the  true  agreement  between  the  parties  in  relation  to  the  transfer 

of  real  estate,  can  only  be  arrived  at  by  consulting  parol  evidence  which 
is  inadmissible,  a  title  cannot  be  established.      Heisa  v.  Cronan^   213. 

T.  When  the  only  subscribing  witness  to  an  act  of  sale  is  dead,  and  after 
diligent  search  and  inquiry  no  one  can  be  found  who  is  acquainted  with 
the  signature  or  place  of  residence  of  the  vendor,  proof  of  the  genuine- 
ness of  the  signature  of  the  subscribing  witness  will  be  suflBcient  proo 
of  the  execution  of  the  instrument         McGowan  v.  Laughlin^  242. 

8.  The  ownership  of  real  estate  can  only  be  established  by  a  written  title. 

Boyle  V.  Successioii  of  Leitch^  261. 

9.  When  an  instrument  offered  in  evidence  is  not  objected  to,  any  indorse- 

ment on  it  is  considered  as  proved.  Bell  v.  Keefe^  340. 

10.  The  judicial  acts  of  a  court  of  record  are  evidenced  by  the  record  alone. 

Ferguson  v.  Millaudon,  348. 

11.  Parol  evidence  was  improperly  admitted  to  show  that  a  verbal  order  had 

been  given  in  open  court  to  take  a  bond.  Ihid. 

12.  Where  the  book-keeper  of  a  commission  merchant,  offered  as  a  witness 

to  prove  his  accounts,  swears  to  their  correctness,  but  it  appears,  on 
cross-examination,  that  he  made  no  original  entries  on  the  day  book, 
rash  book  and  invoice  book — saw  none  of  the  goods  purchased,  and 
only  knows  that  "  he  kept  the  ledger  correctly  from  the  entries  fur- 
nished him  by  the  partners  and  other  clerks."    Held:  That  the  proof 
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was  insufficient  The  clerks  who  made  purchases  for  defendvnt  ought 
to  have  been  examined,  and  the  drafts  and  receipts  ought  to  hare  been 
produced.  White  r.  Wilkin$(m,  S5». 

18.  The  presumption  created  by  the  Act  of  1840  that  slaves  found  on  ships, 

steamboats  or  other  vessels,  without  the  consent  in  writing  of  the  own' 

•   er,  were  received  on  board  with  the  intention  of  depriving  then-  loastere 

of  them,  is  liable  to  be  destroyed  by  the  testimony  of  at  least  two  wit* 

ncsses,  not  employed  on  board,  and  corroborating  circumstances. 

Barry  ▼.  Kimball^  372. 

14.  The  circumstance  of  plaintiff  having  suffered  more  than  four  years  to 
elapse  from  the  maturity  of  the  due-bil]  held  by  him  before  be  put  it  in 
suit,  combined  with  the  fiict  of  a  settlement  made  in  the  meantime  be* 
tween  the  parties,  which  purported  to  be  in  full  of  all  demands,  is  suffi- 
cient to  throw  upon  the  plaintiff  the  anns  of  proving  that  the  CDosider' 
ation  of  the  due-bill  was  something  distinct  from  the  credit  allowed  him 
in  the  settlement  in  question.  Hedrich  v.  Bannister,  373. 

15  Where  testimony  had  been  given  without  objection,  as  shown  by  the  bill 
of  exceptions,  and  its  exdusion  had,  therefore,  become  impossible,  the 
Jury  being  already  in  possession  of  it  ffeld :  That  a  motion  to  ex- 
clude such  testimony  was  unmeaning  and  was  properly  overruled. 

Stats  V.  Baf^rimht,  882. 

16.  The  Judge  a  quo  did  not  err  in  admitting  evidence  that  another  and  dif^ 

ferent  firing  of  the  premises  had  taken  place  three  or  four  weeks  pre^ 
viously  to  the  firing  charged  in  the  indictment,  and  under  cinnraKUnce^ 
tending  to  throw  suspicion  on  the  defendants  of  the  same  crime  thev 
are  now  charged  with,  and  of  which  testimony  had  already  been  ofiered 
to  the  Jury.  Bnd. 

17.  It  is  competent  for  the  State  to  prove  by  a  witness  thai  the  defencfamt  )aA 

offered  such  witness  a  bribe  to  swear  falsely  that  crrtann  other  wftnesses^ 
who  had  testified  on  part  of  the  State,  had  threatened  tor  bum  defen- 
dants'  house  the  day  before  the  fire  testified  to  by  Ihem.  H  is  bM  a 
sufficient  objection  to  such  evidence,  that  the  defendant  had  not  intro- 
duced any  testimony.  The  evidence  objected  to  did  not  pvrpoft  to  nbut 
or  discredit  any  evidence  which  it  was  anticipated  the  •ceustd  wcrer 
about  to  offer.  /W. 

18.  The  copy  of  a  sale  under  private  signature,  introduced  in  evidence  ibr 

the  purpose  of  proving  its  registry,  has  no  effect  without  the  originals 

Knight  v.  Knight,  8»6. 

19.  The  certificate  of  the  Register  of  Births  and  Deaths  for  the  Parish  of  Or. 

leans  is  a  legal  document,  creating  of  itself  &  prima  facie  presumption 
of  the  death  of  a  party.  Succession  of  Jones,  397. 

19.  Proof  of  verbal  acknowledgments  of  indebtedness  is  not  entitled  to  much 

weight,  particularly  after  the  death  of  the  person  who  is  alleged  to  have 
made  them.  Succession  qf  Celeste  Croizet,  401. 

20.  Where  a  minor  arrived  at  the  age  of  majority  gives  a  receipt  to  his  tutor, 

the  receipt  is  not  conclusive  against  him,  and  the  fact  which  it  recites 
may  be  contradicted  by  oral  testimony.  /^'<'- 
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21.  The  lex  fori  governs  the  admissibility  and  effect  of  evidence. 

Blocker  v.  Wkittenhitrg,  410. 

22.  The  family  Bible  being  produced  as  evidence  to  show  that  a  party  to  ju" 

dicial  proceedings  was  a  minor  when  they  took  place,  it  appeared  that  a 
blank  had  been  left  for  the  date  of  his  birth,  which  was  filled  up  in  pen- 
cil; it  also  appeared  that  the  Bible,  instead  of  being  kept  as  a  record  of 
events  at  the  time  of  their  occurrence,  contained  several  entries  made 
with  the  same  pen  and  ink,  and  apparently  at  the  same  time.  Held : 
That  as  the  witnesses,  after  a  lapse  of  fifty -one  years,  could  not  refer  to 
any  distinct  positive  fact  occurring  at  the  time,  by  which  the  date  could 
be  satisfactorily  fixed,  the  testimony  was  not  sufficient  to  set  aside  pro- 
ceedings which  had  been  acted  upon  and  tacitly  acquiesced  in  for  nearly 
thirty  years.  Greenwood  v.  The  City  of  Xew  Orleans^  426. 

23.  The  plaintiffs  in  a  petitory  action  claimed  to  have  derived  their  title  by  in- 

heritance from  their  grandmother,  who  they  alleged  inherited  the  property 
from  her  husband,  Thomas  Bally^  who  died  intestate.  The  instructions  to 
the  jury  were :  **  That  it  was  svjfficient  for  the  jdaintiffsj  in  default  of 
affirmatire  proif  showing  that  Thomas  Balhj  died  tcitJiout  leaving  any 
ascendants^  to  show  that  one  hundred  years  had  elapsed  between  the 
birth  of  the  nearest  ascendant  of  said  Thomas  Bally  and  the  institution 
of  this  suit.  That  in  order  to  ascertain  whether  one  hundred  years  had 
elapsed  fram  the  birth  of  stieh  ascendant  to  the  time  of  the  institution 
qf  this  suit,  it  was  sufficient  for  the  jury  to  take  into  consideration  the 
age  of  the  witness,  the  length  of  time  since  the  death  of  Thomas  Bally, 
his  age  when  he  diedy  and  the  age  that  his  fatlier  must  necessarily  hate 
been  at  the  time  (f  the  birth  of  Thomas  Bally,  and  that  no  direct  proof 
of  the  time  qf  the  birth  of  the  father  or  other  ascendnnt  of  Thomas 
Bally  was  required.'''*  It  was  held  that  the  charge  was  substantially 
correct  It  suffices  to  deny  that  there  are  heirs  in  the  descending  line, 
and  this  being  a  negative,  no  proof  need  be  given  of  it.  But  collaterals 
must  always  prove  the  death  of  ascendants  by  evidence,  or  show  that 
one  hundred  years  had  elapsed  since  the  death,  in  which  case  death  is 
presumed,  and  not  before.  Miller  v.  MeElwee,  476. 

24.  It  was  also  held  that  the  lapse  of  one  hundred  years  from  the  birth  of 

Thomas  Bally^s  ascendants  to  the  date  of  the  institution  of  this  suit, 
was  sufficient  presumptive  evidence  to  establish  that  they  were  not  in 
existence  at  the  death  of  Thomas  Bally,  the  controversy  being  one  be- 
tween the  heirs  of  Thomas  Balh/s  wife  and  the  defendant  claiming 
without  any  title  whatever.  Ibid. 

25.  In  cases  where  a  sale  or  transfer  of  property  is  attacked,  upon  the  grounds 

of  alleged  fi*aud  and  simulation,  the  defendant  is  not  bound  to  produce 
proof  of  his  good  faith  and  the  reality  of  the  sale,  when  the  property 
did  not  remain  in  the  possession  of  his  vendor.  The  onus  of  proving  it 
is  on  the  part  of  plaintiff,  who  alleges  the  fraud. 

Martin  v.  Drumm,  494. 

26.  The  court  did  not  err  in  excluding  the  opinion  of  the  Civil  Engineer  as 

to  whether  the  right  fork  of  a  bayou  was  a  natural  outlet,  or  cauf^cd  by 
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a  crevasse,  or  some  sudden  eruption  of  nature.  Whether  it  was  caused 
by  a  crevasse  or  some  sudden  eruption  of  nature,  it  was  not  artificial. 

Atery  v.  Police  Jury^  634. 

27.  As  a  general  rule,  an  executor  who  endorses  a  bill  or  note,  although  he 

does  so  as  executor,  is  personally  bound ;  he  is  therefore,  inconapetent 
as  a  witness  to  fix  a  liability  on  a  prior  party  to  it 

Lererieh  v.  Bossier,  583. 

28.  To  enable  a  party  to  introduce  secondary  evidence  of  the  contents  of  a 

lost  instrument,  it  will  be  suflBcient  if  it  appear,  from  all  the  evidence, 
that  the  loss  was  advertised  and  the  proper  exertions  made  to  recover 
it.  Peace  v.  Bead,  682. 

29.  Alleged  co- trespassers,  who  have  been  sued  in  another  parish  for  the 

same  cause  of  action,  may  be  received  to  testify  on  behalf  of  a  defen- 
dant charged  also,  as  a  co -trespasser :  his  position  may  possibly  affect 
his  credibility,  but  not  his  competency.  Clement  v.  Wafer^  599. 

30.  Parol  declarations  made  by  officers  of  a  company  on  public  occasions,  if 

admissible  at  all  to  invalidate  a  subscription  for  stock,  cannot  avail  a 
subscriber  who  does  not  show  that  such  declarations  amounted  to  fraud 
on  the  part  of  the  company,  including  error  on  his  own  part  when  he 
subscribed.  Vichsburg  Railroad  v.  McKcan,  6o8. 

81.  The  Act  incorporating  the  Yicksburg,  Shreveport  and  Texas  Railroad 
Company,  required  the  company  to  commence  the  work  in  sections  as 
nearly  simultaneously  as  may  be,  and  pointed  out  where  the  sections 
should  begin,  and  in  what  direction  the  work  should  be  carried  on.  It 
contained  a  proviso  that  the  stock  subscribers  in  each  parish  or  corpo- 
ration, or  a  majority  in  amount  should  have  the  right  to  designate  on 
what  section  of  the  road  they  desired  their  stock  subscriptions  to  be 
used.  Defendant,  when  sued  for  his  stock  subscription,  offered  to  prove 
that  the  company  had  abandoned  the  idea  of  working  on  one  section, 
and  had  determined  to  appropriate  the  funds  of  the  company  to  work 
another  section.  Held :  That  the  evidence  was  properly  rejected,  for 
the  defence  set  up  could  not  avail  defendant.  Ibid, 

32.  Remarks  made  by  a  slave,  in  conversation — he  being  incompetent  to  tes- 

tify— ^and  consisting  merely  of  a  detailed  narrative  of  a  past  occurence, 
should  not  be  received  in  evidence,  as  forming  part  of  the  res  gesia. 

Duperrier  v.  Dautrive,  664. 

33.  A  judgment  against  the  principal  debtor  is  prima  facie  proof  of  the 

amount  for  which  the  surety  on  an  administrator's  bond  is  liable,  and 
until  rebutted  by  sufficient  evidence,  no  other  proof  is  required. 

Ferguson  v.  Glaze^  66T. 

34.  Neither  the  principal  nor  his  surety  can  introduce  parol  evidence  to  vary 

a  written  contract.  Ihid, 

35.  A  party  who  offers  proof,  that  would  be  inadmissible  under  our  law,  of 

a  contract  said  to  have  taken  place  in  another  State,  must  show  that 
such  proof  would  be  admissible,  to  prove  the  contract,  in  the  State 
where  it  took  place.  Gautt  v.  Gautt,  673. 
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36.  The  Auditor's  account,  charging  a  delinquent  tax  collector  with  the 

amount  of  his  defalcation,  is  sufiBcient  evidence  to  establish  the  liability 
of  the  surety  on  the  collector's  bond.  State  v.  McDonnell,  741. 

37.  The  written  admission  of  a  party  of  the  fact  that  he  had  made  a  verbal 

sale  of  a  slave  to  another,  is  primary  evidence,  and  makes  legal  proof 
of  title  to  the  property.  Bair  v.  Abrams,  753. 

38.  Where  the  relevancy  or  competency  of  the  evidence  offered  by  a  party 

on  the  trial  of  a  cause  cannot  be  judged  of  without  knowing  the  pur- 
pose for  which  it  was  offered,  and  it  does  not  appear  by  the  bill  of  ex- 
ceptions to  the  rejection  of  the  evidence,  that  the  party  offering  it  was 
prejudiced  by  its  rejection,  the  action  of  the  lower  court  will  not  be 
reversed.  Succession  of  Pasquier,  758. 

39.  Where  the  evidence  offered  is  apparently  foreign  to  the  case,  the  party 

offering  it  must  show  that  it  would  be  rendered  material  by  other  evi- 
dence which  he  undertook  to  produce.  Ihid. 

40.  Entries  made  by  a  Clerk  in  his  employer's  books,  are  prima  facie  evi- 

dence in  favor  of  the  former  against  the  latter,  when  it  is  shown  that 
the  books  were  annually  examined  by  the  employer  and  that  balance- 
sheets  were  semi-annually  furnished  to  him,  which  embraced  the  dis- 
puted items.  Rayne  v.  Taylor,  765. 

41.  The  possession  of  protested  drafts  by  the  drawer  is  prima  fame  evidence 

of  their  payment  by  him.  Skannel  v.  Taylor,  773. 

42.  A  merchant's  books  are  not  evidence  in  his  favor ;  nor  can  they  be  used 

as  such  by  his  creditors  to  establish  a  debt  claimed  as  being  due  to  him, 
especially  where  no  fraud  or  collusion  between  the  merchant  and  his 
alleged  debtor  is  charged  or  proved ;  nor  can  a  partner  be  received  as  a 
witness  to  prove  a  debt  due  to  the  partnership. 

Forche  v.  LeBlanc,  778. 

48.  Art  2260,  C.  C,  must  be  construed  as  applicable  to  cases  in  which  the 
interest  of  an  ascendant  or  descendant  of  the  witness  is  directly  in- 
volved. Ibid. 

44.  The  lack  of  full  and  explicit  pleadings,  will  not  compel  the  rejection  of 
pertinent  evidence,  the  existence  of  which  was  previously  known  to 
the  party  objecting  to  its  introduction.  Lowber  v.  McCoy,  795. 

46.  The  voluntary  statements  of  the  prisoner  before  accusation  received 
against  her.  State  v.  Kitty,  805. 

46.  In  cases  requiring  proof  of  dates  of  delivery  of  a  great  variety  of  arti- 

cles, Ac,  a  memorandum,  made  at  the  time,  may  be  referred  to  by  a 
witness,  because  of  the  difficulty,  and  often  impossibility,  of  making 
the  proof  with  certainty  without  such  reference. 

Datidson  v.  Lallande,  826. 

47.  Where  a  plantation,  slaves,  &c.,  were  sold  at  public  auction,  testimony 

offered  by  the  purchaser  to  establish  his  claim  to  certain  articles  al- 
leged by  him  to  have  formed  a  part  of  his  purchase,  was  properly  ex- 
cluded on  the  objection,  that  they  were  not  embraced  either  in  the 
printed  advertisement  or  in  the  inventory  read  at  the  sale.  Ibid, 
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48.  A  plat  of  survey  purporting  to  be  an  extract  from  an  approved  map  of  a 

particular  township,  certified  by  the  Register  of  the  Land  Office  is  in- 
admissible as  evidence,  it  being  only  the  copy  of  a  copy  and  therefore 
not  the  best  evidence.  Lawrence  v.  Grouty  835. 

49.  Evidence  may  be  received  to  show  that  a  note  which  was  given  by  the 

former  tutor  of  a  minor,  in  his  own  name,  was  in  fact  signed  by  him  in 
his  capacity  of  tutor,  and  that  the  consideration  was  a  debt  due  by  the 
minor.  Such  testimony  does  not  contradict  any  part  of  the  note,  and 
will  authorize  a  judgment  on  the  note  against  another  tutor  to  the 
minor  subsequently  appointed.  Leonard  v.  Hudson,  840. 

50.  Where  the  contract  in  relation  to  movables  embraced  in   a  sale  was 

in  writing — Held :  That  the  vendee  could  not  be  permitted  to  prove  by 
parol,  that  it  was  the  intention  of  the  parties  certain  articles  not  desig- 
nated should  be  included  in  the  sale,  unless  he  has  alleged  mistakes  or 
fraudulent  omissions  to  his  prejudice,  Angomar  v.  WiUon^  857. 

51.  The  certificate  of  a  Commissioner  for  Louisiana  of  the  official  capacity  of 

the  Clerk  of  a  county  court  in  another  State,  affords  prima  fade  pre- 
sumption of  the  legal  authority  of  the  Clerk  to  do  what  he  is  shown  to 
have  done,  to  wit,  to  receive  the  acknowledgemet  of  a  deed. 

Tuelcery.  Burri*,  871. 
52.  Article  2256  of  the  Civil  Code  which  declares  "  Neither  shall  parol  evi- 
dence be  admitted  against  or  beyond  what  is  contained  in  the  acts,  nor 
on  what  may  have  been  said  before  or  at  the  time  of  making  them,  or 
since,  applies,  as  a  rule  governing  real  estate,  to  adjudications  made  at 
Sheriff  sales.  Linton  v.  Wikof,  878. 

See  WrrirBBS. 

See  Slamdib  or  Trnm—Griffim  v.  Slane,  5. 

See  PLiADDia— irUiott  ▼.  Sobb,  19. 

See  Sale  JmnciAV—  WdddeU  y.  Judton,  18. 

See  Aocoufn—KecMe  ▼.  JBranden,  80. 

See  EAiM—D^Offny  t.  Dtwid^  80. 
Lemepty.  ITtcto,  789. 

See  ViMksnsQTA—Kaihman  y.  General  Mutual  Inturanoe  Oompany,  8iw 

See  UkUAQn—FarweU  t.  Bdrris,  60. 

Barton  y.  Oatanaugh,  88S. 

See  Rkdhibitobt  Acnos—Phippa  y.  Btrgtr^  111. 

See  "DnoKmon-^Wiggina  y.  Ouier^  177. 

See  PARTKiUHip^mS  ▼.  MaUOy  179. 

See  kvtxcBimn—Buam  v.  Walker,  976. 

See  Etiokvob— (^lE>m<«ft  v.  SKelton^  415. 

See  AuTHKRTiCAnoB  or  IUooRi>—  Weal  FeUdana  BR.  Co.  y.  Thornton,  TNL 

See  Gbimihai.  hiw— State  t.  JSTmA,  895. 

EXECUTION. 

1.  The  principles  settled  in  the  case  of  Smith  v.  MeMichen,  8  An.  321,  re- 

affirmed. A  judgment  belonging  to  a  partnership  in  a  steamboat,  is 
not  liable  to  seizure  under  executions  issued  on  a  judgment  against  the 
individual  members  of  the  partnership.    Beauehamp  v.  Chachere,  851. 

2.  On  a  judgment  of  the  Supreme  Court  which  condemned  a  party  io 

pay  the  fruits  at  a  certain  rate  per  annum,  until  the  restoration  of  the 
property,  execution  could  only  be  issued  for  the  fruits  up  to  the  time  at 
which  the  possession  of  the  property  was  abandoned  to  the  owner. 

Brashear  v.  Ihright,  860. 
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1.  A,,  executrix  of  the  estate  of  B.^  left  the  State,  after  havin£;  appointed 

C.  as  her  agent  Certain  property  of  the  estate  was  afterwards  sold  by 
order  of  court,  and  the  price  in  cash  and  notes  paid  over  to  6^.  as  the 
agent  of  the  executrix.  Shortly  after  A.  died,  and  C,  the  agent,  was 
appointed  executor  of  ^.^s  estate,  and  in  that  capacity  collected  the 
part  of  the  price  unpaid.  No  account  of  the  price  was  rendered  to  the 
heirs  of  B,  by  the  representatives  of  J.,  and  her  successor  in  office 
rendered  no  account  thereof.  Held :  That  the  failure  to  deposit  the 
power  of  attorney  of  the  executrix  in  the  office  of  the  Recorder  of 
Mortgages  did  not  affect  the  validity  of  the  proceedings  under  which 
the  property  was  sold.  Causgy  v.  VivjLnt,  44. 

2.  That  the  heirs  of  the  executrix,  at  whose  instance  the  property  was  sold, 

could  not  be  made  liable  for  the  price:  1st,  because  the  part  of  the 
price  unpaid  at  her  death  was  properly  paid  to  her  successor  in  office, 
and  2d,  because  the  cash  payment  having  been  made  to  {7.,  as  agent  of 
A,y  in  her  capacity  as  executrix,  he  is  presumed  to  have  been  in  posses- 
sion of  the  amount  at  the  death  of  A.y  and  when  afterwards  appointed 
the  successor  in  office  of  A.^  to  have  kept  possession  of  the  fund  in  that 
capacity.  Ibid. 

3.  Where  a  tableau  of  distribution,  filed  by  the  executor,  has  been  adver- 

tised and  published  in  the  manner  required  by  law,  after  the  expiration 
of  the  delay  given  by  such  notice,  if  no  opposition  be  made,  the  law 
makes  it  the  duty  of  the  Judge  to  gi*ant  an  order  authorizing  the  exe- 
cutor to  pay  the  creditors  according  to  his  tableau. 

Succession  of  Minvielle^  72. 

4.  If,  at  the  expiration  of  the  legal  delay,  the  tableau  is  homologated,  except 

so  far  as  opposed,  those  creditors  whose  claims  are  not  contested  have 
a  right  to  immediate  payment,  without  waiting  for  the  delay  for  a  sus- 
pensive appeal  from  the  judgment  of  homologation.  Ibid. 

5.  The  executor  is  bound  for  five  per  cent  interest  on  the  dividends  allowed 

by  the  tableau  to  the  creditors  whose  claims  are  not  opposed,  from  the 
date  of  the  service  of  a  rule  on  him  to  coerce  payment  Jbid, 

6.  The  functions' of  an  executor  arc  at  an.end  when  a  judgment  has  been 

rendered  on  his  final  account  and  no  appeal  is  taken  from  it 

Succession  of  Anderson^  95. 

7.  When  the  final  account  of  the  executors  had  been  opposed  by  the  resi- 

duary legatees  and  the  production  of  their  bank  book  demanded,  the 
judgment  rendered  on  such  opposition  being  unappealed  from,  is  res 
judicata^  and  may  be  pleaded  as  a  bar  to  a  subsequent  claim  against 
them  for  20  per  cent  per  annum  interest,  as  the  penalty  under  the 
statute  for  failing  to  deposit  the  money  of  the  estate  in  bank.     Ibid. 

8.  The  administrator  of  a  succession,  as  respects  debts  due  to  himself  by 

the  deceased,  is  upon  the  same  footing  as  the  other  creditors. 

Bujac  V.  Loste^  96. 

9.  Under  a  clause  in  a  will  by  which  the  testator  constituted  his  executor 

detainer  of  his  estate,  held^  that  the  seizin  of  the  executor  did  not  em- 
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brace  the  testator's  interest  in  property  belong;ing  to  a  particular  part- 
nership, which  the  will  provided  should  be  continued  in  accordance 
with  the  contract  of  partnership.  Succession  of  Grorer,  334. 

10.  The  executor  is  entitled,  however,  to  his  commissions  on  the  net  proceeds 

of  the  crojjs  received  by  him  from  the  surviving  partner.  Ibid. 

11.  A  testamentary  executor  domiciled  out  of  the  State  is  not  entitled  to 

letters  without  giving  security,  as  is  required  from  dative  testamentary 
executors.  Succession  of  Daris^  39{«. 

12.  A  suit  to  remove  an  executor  from  office  may  be  maintained  by  a  portion 

of  the  heirs  named  in  the  will.  Heed  v.  Crockery  445. 

13.  The  Act  of  the  Legislature  of  March  13th,  1837,  sec.  3d,  reenacted  12th 

of  March,  1855,  imposing  a  penalty  on  executors,  administrators,  &c., 
for  withdrawing  the  funds  of  the  succession  from  bank  without  an  order 
of  court,  is  imperative  and  must  be  enforced  when  there  are  no  peculiar 
circumstances  which  form  an  exception.  I  hid, 

14.  The  statute  is  equally  imperative  that  the  executor  must  render  a  full 

account  of  his  administration  at  least  once  in  every  twelve  months,  and 
the  neglect  of  the  counsel  of  absent  heirs  to  compel  an  account,  will 
not  exonerate  the  executor.  Ibid, 

1 5.  Where  the  heirs  have  authorized  the  curator  to  settle  up  the  affairs  of  the 

estate  out  of  court,  they  have  no  reason  to  invoke  the  penal  statute  of 
1837  against  the  curator.  Plunlett  v.  Perkins^  558. 

10.  The  allegation  by  the  curator  that  there  was  another  heir  in  existence 
besides  those  whose  authority  he  had,  will  not  render  his  former  acts 
unlawful,  and  subject  him  to  the  penalty  of  the  statute.  Ibid. 

17.  The  beneficiary  heir,  of  age  and  present  in  the  State,  has  a  preference  for 

the  administration  over  the  tutor  of  a  co-heir  who  is  a  minor. 

Succession  of  Sloane^  610. 

18.  The  term,  beneficiary  heir,  applies  to  one  who  may  accept,  as  well  to  one 

who  has  accepted  with  the  benefit  of  inventory.  Ibid^ 

19.  A  woman  may  be  appointed  to  administer  a  succession  in  which  she  is 

interested  as  heir.  Ibid. 

20.  The  executor,  without  seizin  being  given  to  him  by  the  will,  has  full 

power  of  administration,  and  unless  the  heirs  furnish  him  with  money 
to  pay  the  debts  and  legacies,  they  cannot  prevent  him  from  taking 
possession  of  the  property  and  causing  sufficient  to  be  sold  to  settle  up 
the  estate.  Succession  of  Boyd^  611. 

21.  The  destitution  of  an  executor  cannot  be  demanded  by  way  of  opposi- 

tion, but  should  be  done,  if  there  is  cause,  by  direct  action.        Ibid^ 

22.  The  cases  of  Taylor  v.  Jeffrey's  Estate,  10  La.  435,  and  Michat  v.  Plotters 

Administrator,  12  La.  129,  deciding  that  the  functions  of  an  adminis- 
trator of  an  estate  did  not,  like  those  of  an  executor,  cease  at  the  end  of 
a  year,  but  continued  until  the  administration  was  finished,  correctly 
declared  the  law.  Fergnson  v.  Glaze,  667. 
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23.  An  Administrator  dies  without  having  rendered  his  account    An  Admin- 

istrator is  appointed  for  his  estate.  The  only  regular  account  the  latter 
can  render  is  of  the  succession  of  which  ho  is  the  administrator.  By 
pursuing  the  forms  of  law,  his  account  of  this  administration  may  hind 
such  persons  as  are  hound  to  take  notice  thereof;  but  ho  can  bind  no 
one  by  a  pretended  account  of  the  administration,  by  his  intestate  and 
himself,  of  a  succession  of  which  he  himself  never  was  the  legal  repre- 
sentative.  Succession  of  Rachal^  717. 

24.  The  penalty  of  ten  per  cent  interest  upon  the  funds  in  hand,  for  a  failure 

by  an  administrator  to  render  an  annual  account,  can  only  be  enforced 

when  accompanied  by  a  proceeding  to  remove  the  administrator.    . 

Dejol  V.  Johnson^  858. 

See  HiHou— i9i«ec«MC<mf/XyrM,165. 
See  Judicial  EkiM—LafUon  ▼.  Doiron^  164. 
See  SoocESBiox— 5uc««Mion  cf  McLean^  228. 

SnooesHon  of  Barrett^  887. 

Suooession  of  FoutkMy  687. 
See  Gasw  Aftibmio),  ko. — Ferffttson  r.  Okue,  667. 

EXECUTORY    PROCESS. 

1.  To  sustain  an  order  of  seizure  and  sale  at  the  suit  of  the  administrator  of 

a  succession,  authentic  evidence  of  the  plaintiff  ^s  appointment  as  ad- 
ministrator is  necessary.  Landry  v.  Landry^  167. 

2.  It  is  too  late  to  supply  that  evidence  after  the  appeal  from  the  order  is 

granted.  Ibid, 

3.  Executory  process  may  be  taken  out  against  mortgaged  property  of  an 

estate  yet  in  course  of  adminstration. 

McCalop  V.  Fluher'sHeirs^  551. 

4.  Where  notice  of  an  order  of  seizure  and  sale  was  given  to  the  defendant 

as  tutrix,  she  having  full  authority  as  such  to  represent  the  estate  in 
the  proceeding,  her  qualifying  as  administratrix  did  not  render  it  neces- 
sary that  she  should  be  notified  in  this  latter  capacity  also. 

Ihid. 

5.  Where  plaintiff  prays  that  defendant  "  be  notified  of  his  demand  by  ser 

vice  of  citation  and  a  copy  of  the  petition,"  and  defendant  is  cited  in  the 
usual  way  it  will  be  regarded  as  an  ordinary  action. 

Jenkins  v.  Grig  shy  ^  642. 

6.  If  plaintiff  who  has  a  right  to  an  executory  proceeding  selects  the  ordin- 

ary process,  the  defendant  has  a  right  to  answer,  and  after  issue  joined, 
the  plaintiff  is  precluded  from  discontinuing  the  ordinary,  and  resorting 
to  the  excutory  process.  Ihid. 

EXPERTS,    ETC.,    THEIR    REPORT. 

1.  When  the  homologation  of  the  report  of  experts  Is  opposed,  the  trial  of 
the  opposition  involves  the  hearing  of  evidence  on  such  questions  of  fact 
as  are  distinctly  put  at  issue  by  the  opposition. 

Thompsons.  Parrent,  183. 
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EXPERTS,    ETC.,    IHEIJl    REPORT,    {Continued). 
2«  There  was  error  in  the  Judge^s  refusal  to  hear  evidence,  on  the  ground 
that  it  rested  merely  in  his  discretion,  and  that  he  was  satisfied  of  the 
correctness  of  the  report  from  its  face.  Ibid. 

8.  After  the  report  of  experts  is  homologatod,  the  matters  decided  by  it 
are  not  open  to  investigation  in  the  same  court.  Ihid. 

EXPROPRIATION    OF  PROPERTY. 

1.  Usurpations  and  wrongs  to  private  rights  of  property,  cannot  be  justified 

by  considerations  of  benefit  to  commerce,  and  the  right  of  expropriation 
of  private  property  can  only  be  exercised  according  to  the  forms  of  law. 
Bruning  v.  New  Orleans  Canal  Co^  541. 

2.  The  confirmation  of  the  tableau  of  assessment  against  property  owners 

for  their  share  of  the  benefit  conferred  by  opening  and  improving 
streets,  will  not  authorize  the  ordinary  writ  of  Jl.  fa.  to  be  issued  against 
the  party  assessed. 

Municipality  No,    One^   v.    Laurent  Millaudon^  769. 

8.  The  statute  regulating  that  subject  specially  prescribes  the  mode  of  pro- 
cedure, and  being  in  derogation  of  the  ordinary  rules  of  practice  should, 
therefore,  be  strictly  pursued.  Ibid. 

See  Jvnr—R^mf  ▼.  Second  MwnidpaUty^  600. 


Adtakcis— See  Kean  y.  Brandm-y  10. 

SiTPPLia->See  8Jmu>  v  Kwm^  41. 

See  krtkCsanxet^BMUfUy,  iratt0r,fT6. 

See  KxBcunOR. 


FACTORS. 

PL  FA. 

FRAUD. 

See  AcTroxB— Anxifi^r V  Yarborowgh^VA^ 

<;arnishee  and  garnishment  process* 

1.  When  the  answer  of  the  garnishee  admits  in  effect^  the  possession  of  funds 

belonging  to  the  defendant^  and  he  refuses  to  stfite  their  amount^  a  point 
upon  which  he  was  specially  interrogated^  he  is  presumed  to  have  had  a 
sufScient  amount  to  satisfy  the  demand  of  the  plaintiff 

Gaty  v»  Franklin  Ins.  €o.^  272. 

2.  Debtors  cannot  be  permitted  to  tie  up  their  funds  indefinitely  by  putting 

them  in  the  hands  of  an  agent  Ibid. 

8.  Until  notice  to  third  persons  interested  in  the  dedication  of  the  fund,  credi- 
tors may  attach.  Ibid 

4.  Judgment  was  rendered  upon  a  rule  against  a  garnishee,  who  was  ordered 
to  deliver  the  assets  in  his  possession  to  the  Sherifi*,  within  a  delay  fixed, 
to  satisfy  plaintiff's  judgment  against  defendant,  otherwise  to  be  held 
liable  therefor.  Held :  That  after  his  appearance  and  joinder  of  issue  on 
the  rule,  the  garnishee  was  bound,  without  further  notice,  to  comply 
with  the  order,  or  assign  sufficient  reasons  for  his  non-compliance. 

Slatter  v  Tieman,  875. 
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5.  The  property  and  effects  of  the  defendant  are  considered  as  levied  upon 

by  the  Sheriff  from  the  date  of  the  service  of  the  interrogatories  upon 
the  garnishee.  '  Ibid. 

6.  In  tendering  a  compliance  with  the  order,  the  garnishee  would  have  the 

right  to  require  a  copy  of  the  order,  otherwise  when  he  refuses  to  com- 
ply with  the  order.  Ihid. 

7.  The  garnishees,  in  answer  to  interrogatories,  denied  indebtedness  to  the 

defendant,  but  acknowledged  the  possession  of  a  note  past  due  and  pro- 
tested, which  the  garnishees  had  received  from  the  defendant  (payee  of 
the  note)  who  was  their  debtor;  the  said  note  exceeding  the  amount 
which  was  due  them  by  defendant  and  received  with  an  agreement  that 
when  paid,  its  proceeds  should  be  applied,  1st,  to  the  payment  of  defen- 
dant's indebtedness  to  garnishees ;  2d,  to  that  of  various  other  creditors 
of  defendant  Judgment  was  rendered  condemning  the  garnishees  to  pay 
the  judgment  of  plaintiff  against  defendant,  or,  in  default  thereof,  to 
deposit  in  court  the  promissory  note  above-mentioned.  Held:  The 
judgment  appealed  from  is  manifestly  erroneous.  No  money  judgment 
could  be  rendered  against  the  garnishees,  because  the  answer  denied 
indebtedness  and  the  traverse  neither  alleged  nor  was  it  proved  that  any 
money  of  defendant  came  into  the  hands  of  the  garnishees.  As  to  the 
alternative  judgment  for  the  delivery  of  the  note,  we  hold  it  to  be  irregu- 
lar, because  it  annuls  the  pledge  of  the  note  for  the  security  of  defen. 
dant's  debt  to  the  garnishees,  a  contract  which  could  only  be  annulled 
by  a  direct  action.  Fooley  v.  S?iaw^  814. 

See  Attachmknt. 

HOMESTEAD. 

See  8uccneioS'-Sueo6S»i<m  of  Foulke^t  587. 

HOMESTEAD  ACT. 

1.  The  Act  of  the  l7th  of  March,  1862,  providing  a  homestead  for  the  widows 

and  children  of  deceased  persons,  is  without  effect  as  to  creditors  whose 
rights  had  accrued  before  the  passage  of  the  Act. 

3fihie  V.  Schmidt^  553. 

2.  Under  the  second  section  of  the  Act  of  March  17th,  1852,  *'to  provide  a 

homestead  for  the  widows  and  children  of  deceased  persons,"  it  was 
.  held  :  That  the  surviving  widow  was  bound  to  give  security  as  usufruc- 
tuary, the  usufruct  being  of  money  belonging  to  her  deceased  husband's 
children  by  a  former  marriage.  Sticcessimi  of  TassiUy  885. 

HUSBAND  AND  WIFK 

1.  The  receipt  by  a  husband  residing  abroad,  of  money  belonging  to  his 

wife,  does  not  entitle  the  wife  to  a  legal  mortgage  on  property  acquired 
by  the  husband  in  this  State  after  their  subsequent  removal  to  it 

Stewart  v.  His  Creditors^  89. 

2.  Where  the  wife  had  obtained  a  judgment  of  separatien  of  property  from 

her  husband,  and  subsequently  purchased  property  in  her  own  name, 
and  the  proceedings  were  charged  by  the  creditors  of  the  husband  to 
have   been   fraudulent  and  collusive  between  the  wife  and  the  hus- 
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band — Held :  That  to  support  the  wife's  separate  title,  the  judgment  of 
separation  is  not  sufficient.  The  creditors  have  a  right  to  demand  the 
evidence  on  which  it  was  rendered.  Campbell  v.  Belly  193. 

3.  It  must  also  be  shown  that  the  property  was  purchased  with  the  wife's 

separate  funds.  Tbid, 

4.  When  a  husband  and  wife  had  voluntarily  lived  separate  and  apart,  and  the 

wife  during  that  time  had  purchased  real  estate,  the  title  to  which,  being 
on  record  in  the  name  of  the  wife,  as  a  donation  made'to  her  individually, 
was  subsequently  acquired  by  an  innocent  third  person  in  good  fiiith, 
under  a  chain  of  title  from  the  wife,  it  was  Jield  that  the  husband  could 
not,  after  the  wife's  death,  recover  the  property,  as  having  belonged  to 
the  community,  and  having  been  sold  by  the  wife  without  authorit3^ 

Wooters  v.  Feeny,  449. 

5.  The  husband,  by  parol  ev4dence,  could  not  thus  despoil  the  purchaser  of 

immovable  property,  acquired  under  a  chain  of  recorded  titles  apparently 
perfect,  without  notice,  actual  or  constructive,  of  the  husband's  latent 
claim,  which  has  no  basis  in  equity.  Ihid. 

6.  At  the  decease  of  husband  or  wife,  all  the  property  possessed  by  them  is 

presumed  to  be  community  property  until  the  contrary  is  shown. 

Succem&n  of  Prait^  467. 
T.  If  the  surviving  wife  expresses  her  willingness  to  pay  all  the  debts,  and 
no  creditors  desire  it,  an  administration  on  the  husband's  estate,  so  far 
as  it  concerns  the  community,  is  unnecessary.  Thid, 

8.  When  it  is  not  alleged  or  shown  that  any  part  of  the  estate  was  the  sepa- 

rate property  of  the  husband,  the  surviving  wife  has  the  right  to  be 
put  in  possession  of  all  the  property  left  by  him,  on  complying  with  the 
obligations  of  the  usufructuary,  as  explained  in  the  Civil  Code.  Her 
usufruct  of  the  share  of  her  deceased  husband  commences  from  the  mo- 
ment of  his  dea  th.  Ih  id. 

9.  The  heirs  of  the  husband  should  be  protected  against  the  debts  of  the 

estate  by  requiring  the  wife  to  advance  the  money  to  pay  them,  or  pro- 
cure the  release  of  the  heirs  from  all  liability  for  them.  Ibid 

10.  When  the  wife's  paraphernal  property  was  sold  and  negotiable  notes  taken 

for  the  price,  payable  to  the  husband,  on  which  the  husband  sued  the 
makers,  and  obtained  judgment  against  them  in  his  own  name  for  the 
amount  of  the  notes,  it  was  held:  That  the  legal  ownership  of  the  judg- 
ment was  in  the  husband — that  the  original  notes  were  merged  in  and 
novated  by  the  judgment,  and  that  the  judgment  might  be  compensated 
by  any  debts  equally  liquidated  due  by  the  husband  to  the  judgment 
debtor.  Succession  of  Gilmore,  662. 

11.  A  married  man  may  sue  his  wife  in  her  executorial  capacity,  for  a  debt 

due  him  by  the  testator.  The  institution  of  the  suit  by  the  husband 
will  be  coniiidered  a^  an  authority  to  her  to  be  sued. 

Alexander  v.  Alexander^  SSe*. 
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12.  Where  husband  and  wife  make  a  note  daring  the  coverture,  judgment 

cannot  be  obtained  against  the  wife,  where  there  is  no  proof  that  she 
was  not  separate  in  property,  and  n^  evidence  to  show  that  the  consi- 
deration inured  to  her  benefit.  White  v.  Baillio^  668. 

13.  The  wife,  whether  separated  in  property  by  contract  or  judg  nent,  or  not 

separated,  cannot  bind  herself  for  her  husband,  nor  conjointly  with  him 
for  debts  contracted  by  him  beP)re  or  during  the  marriage.     C.  C.  2412. 

Jlealdv.  Owing»,  725. 

See  CoHMjjjmj^Audrlch  v.  £amoM«,  19, 

Hotard  v.  Botard,  176. 

SucceaHon  of  McLean,  223. 

WUaon  y.  Hendry^  244. 
See  ^mvitsnxtwn—Ooodiny.AlUny  448. 
See  2KkCt\ctr~Barion  y.  Kawinaugh,  882. 
Bee  MoBTOAOK— i9ic0C0Mio»  </  Valan9art,  648. 

Theriet  y.  Voorhie;  692. 
See  lHYOKom—Trou>bHdg6  y.  Cariiny  882. 

INJUNCTION. 

1.  An  injunction  will  not  be  maintained  in  arrest  of  an  execution  on  grounds 

that  might  have  been  pleaded  in  defence  before  judgment. 

McRae  v.  Purvis,  85. 

2.  Where  no  ground  is  laid  for  an  action  of  nutility,  an  injunction  is  allow- 

able only  for  a  payment  alleged  to  have  been  made  after  judgment  ren- 
dered. Todd  V,  Paton,  88. 

3.  Where  a  judgment,  the  execution  of  which  has  been  enjoined,  bears  in- 

terest, such  additional  interest  only  can  be  allowed,  under  the  Acts  of 
1831  and  1833,  on  dissolving  the  injunction,  as  will  make  the  rate  al- 
lowed equal  to  the  highest  conventional  interest  Whatever  else  is 
allowed  can  only  be  in  the  shape  of  damages,  and  the  interest  is  to  be 
.  allowed  only  upon  the  principal  of  the  debt  enjoined.  I  hid, 

4.  Where  the  plaintiff  in  an  injunction  seeks  to  restrain  the  execution  of  a 

judgment,  on  the  ground  that  the  property  seized  does  not  belong  to 
the  judgment  debtor,  but  to  the  plaintiff  in  injunction,  no  other  issue 
can  be  made  but  that  of  ownership.  An  affidavit  that  the  Sheriff  had 
**  seized^'  the  individual  property  of  the  defendant,  without  any  descrip- 
tion of  the  property  seized,  or  statement  of  its  value,  is  too  vague  to 
authorize  an  injunction,  and  the  petition  which  is  not  sworn  to  cannot 
supply  the  defect.  McRae  v.  Brotcn,  181. 

5.  The  fee  of  counsel  for  the  defendant  should  be  assessed  as  damages  on 

dissolving  the  injunction,  although  it  was  not  shown  to  have  been 
actually  paid.     The  liability  to  pay  it  is  sufficient  Ibid. 

6.  Where  an  injunction  has  been  sued  out  on  grave  charges  of  fraud  and 

simulation,  and  the  plaintiff  offers  no  evidence  whatever  to  sustain  them, 
the  maximum  of  damages  allowed  by  law  should  be  awarded  to  the  de- 
fendant on  the  dissolution  of  the  injunction. 

Oulliber  v.  Jouhlane,  237. 

7.  The  plaintiffs  being  joint  owners  with  the  city  of  the  land  on  which  the 

Magazine  Street  Market  is  erected,  and  having  recovered  a  judgment 
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against  the  city  fixing  their  right  to  a  certain  proportion  of  the  revenues 
of  the  market^  the  city  obtained  an  order  for  a  sale  of  the  property  to 
effect  a  partition,  and  the  Council  passed  a  resolution  to  discontinue  the 
market  as  a  public  market  ffeld :  That  the  plaintiffs  are  entitled  to 
enjoin  the  execution  of  the  ordinance  as  an  invasion  of  their  right  of 
property  and  a  violation  of  the  tenure  and  contrary  to  the  title  by  which 
the  city  holds  an  interest  in  the  property,  as  established  by  the  judg< 
raents  between  the  parties.      Beirs  of  Ouillotte  v.  New  Orlean^^  479. 

8.  Where  the  sale  of  specific  property  alleged  to  have  been  seized  under 

execution  is  informal,  and  there  had  in  fact  been  no  seizure  of -the  pro- 
perty, it  was  error  in  the  court  below  in  dissolving  the  injunction  to  allow 
special  damages.  Taylor  v.  Simpson^  587. 

9.  Successive  injunctions  upon  different  gi*ounds  which  might  have  been  put 

at  issue  in  one  proceeding,  will  not  be  allowed. 

FliilevT.  Datu,  613. 
See  JvDOMBiT— (7roio  V.  ITaOrijM,  845. 

INSANITY. 

1.  Where  the  defence  setup  to  a  recovery  upon  a  contract  is  the  insanity  of 

the  obligor,  it  must  be  shown  that  the  mental  derangement  was  noto- 
rious when  the  contract  was  entered  into,  where  there  had  been  no  in- 
terdiction of  the  party  sought  to  be  charged.     C.  C,  1781. 

Succession  of  Smith,  24. 

2.  Insanity,  which  of  itself,  is  sufiicient  to  strike  an  act  with  nullity,  cannot 

be  set  up,  unless  the  interdiction  of  the  insane  person  had  been  pro- 
nounced or  petitioned  for  previous  to  the  death  of  such  person,  except 
in  cases  in  which  the  mental  alienation  manifested  itself  within  ten  days 
previous  to  the  decease,  or  when  the  want  of  reason  results  from  the 
act  itself  which  is  contested.  CTievalier  y.  Whatley,  651. 

3.  But  when  the  contract  is  sought  to  be  set  aside,  the  state  of  mind  of  the 

party  at  the  time,  may  be  proven,  although  the  proof  tends  to  show  im- 
becility and  there  has  been  no  interdiction.  Ibid, 

4.  Contracts  made  with  weak-minded  persons  will  be  closely  scrutinized, 

and  presumption  of  fraud  will  arise  from  circumstances,  indicative  of 
over  influence  or  any  advantage  improperly  taken,  which  would  not 
arise  in  a  strong-minded  person.  Ibid^ 

INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

1.  A  syndic  who  has  a  surplus  in  his  hands,  after  paying  all  the  debts 
placed  upon  his  tableau  of  distribution,  is  not  bound  to  pay  over  such 
balance  to  the  ceding  debtor,  if  subsequent  to  the  filing  of  the  tableau 
new  debts  were  discovered  to  exist  The  syndic  is  bound  to  administer 
any  surplus  in  his  hands  for  the  benefit  of  such  newly  discovered  credi- 
tors, and  until  all  the  creditors  are  paid  the  assets  in  the  hands  of  the 
syndic  must  be  applied  to  the  payment  of  the  debts  of  the  insolvent 

Gottschalk  V.  ffis  Credit4>r».  70. 
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2.  Where  an  insolvent  had  neglected  to  make  one  of  his  creditors  a  party  to 

the  insolvent  proceedings  and  being  himself  syndic,  had,  in  violation  of 
the  Act  of  1837,  suffered  nine  years  to  elapse  without  filing  a  tableau  of 
distribution,  it  was  held,  he  was  not  in  a  condition  to  compel  such 
creditor  to  become  a  party  to  his  stale  proceedings  in  surrender,  but 
•  that  the  creditor  might  wholly  disregard  them. 

Metcalfe  v.  Clarh,  424, 

3.  The  presumption  established  by  the  Act  of  1 81 7,  reenacted  in  1 855,  (Revised 

Statutes,  p.  2^7,  §  28),  applies  to  cases  alone  in  which  proceedings  are 
instituted  against  the  insolvent  to  deprive  him  of  the  benefit  of  the  in- 
solvent laws,  on  the  ground  of  his  having  given  an  unjust  preference  to 
one  or  more  of  his  creditors  over  others.         Martin  v.  I>rumm,  494. 

4.  The  Code  of  1826,  on  the  subject  of  respite,  has  not  introduced  a  new 

rule  of  counting  the  votes  at  the  meeting  of  the  creditors.  The  majority 
in  number  and  amount  is  to  be  ascertained  by  reference  to  those  admitted 
by  the  debtor  upon  the  tableau.  Rouanet  v.  Castel^  520. 

6.  The  Legislature  having  apparently  acquiesced  in  this  previous  construc- 
tion of  the  law,  which  is  one  favoring  the  obligation  of  contracts,  the 
court  has  less  difliculty  in  adopting  it.  Ibid, 

6.  The  charges  for  professional  services  in  the  settlement  of  insolvent  estates, 

ought  to  be  in  proportion  to  the  results  of  the  liquidation. 

Mcintosh  V.  Merchajite'  Insurance  Co,^  533. 

7.  The  6th  section  of  the  Act  of  the  29th  of  March,  1826,  (session  Acts,  p. 

140)  which  provides  for  a  sequestration  of  the  property  and  a  meeting 
of  the  creditors  of  any  merchant  or  trader  who  shall  abscond  or  conceal 
himself  in  order  to  avoid  the  payment  of  his  debts,  is  still  in  force. 

LetoU  V.  Qerlce^  828. 

8.  This  law  provides  for  a  mode  of  proceeding  different  from  the  one  had  in 

view  in  cases  of  voluntary  and  forced  surrender,  and  is  not  affected  by 
the  Acts  of  1855  upon  those  subjects.  Ihid, 

See  IxTKBiST— J^ifi^  T  Mallard^  888. 

INSURANCE. 

1.  Freight  paid  in  advance  is  a  lawful  object  of  insurance,  and  the  under- 

writer cannot  avoid  liability  on  the  ground  that  fVeight  thus  paid  in  ad- 
vance might  be  recovered  back  in  consequence  of  the  loss  of  the  cargo. 

Kdthman  v.  Gen.  Mutual  Ins.  Co.^  35. 

2.  Where,  by  the  terms  of  the  policy  of  insurance,  the  party  desiring  to  be 

insured,  upon  any  particular  shipment  of  merchandize,  was  bound  to 
present  to  the  Insurance  Company  an  invoice  of  the  goods,  and  pay  or 
secure  the  premium  to  the  company^-^dW ;  That  on  a  policy  of  insur- 
ance in  this  form,  there  must  neccessarily  exist  as  many  contracts  of 
insurance  as  the  endorsements  upon  the  policy  of  seperate  shipments  of 
goods ;  that  such  contracts  only  became  complete  when  the  invoices  of 
the  goods  were  presented  and  endorsed  upon  the  policy. 

Doyrille  v.  Svn  Mutual  In,  Co.,  259. 
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3.  The  assured  under  such  a  policy  could  not  recover  from  the  underwriters 

for  the  loss  of  goods  the  shipment  of  which  did  not  appear  by  any  bill 
of  lading,  and  of  which  no  invoice  had  been  furnished  to  the  company 
previous  to  the  loss.  Ibid. 

4.  The  doctrine  of  abandonment  for  a  constructive  total  loss,  does  .not  appear 

to  apply  to  a  contract  of  affreightment 

Henderson  v.  Maid  of  Orlean*^  352. 

5.  If;  upon  a  general  survey  of  tlie  provisions  of  the  policy  and  the  circum- 

stances under  which  it  was  procured,  it  appears  that  the  intention  of 
the  company  was  to  insure  for  the  benefit  of  any  person  in  inter^t,  al- 
though not  named,  the  common  interest  of  the  parties  shall  not  be  de- 
feated for  the  want  of  technical  or  even  customary  phrases.  If,  on  the 
other  hand,  the  most  natural  construction  of  the  policy  is,  that  the  party 
named  as  the  assured  only  sought  to  protect  his  own  interest,  the  con- 
tract is  not  to  be  extended  so  as  to  cover  the  interest  of  a  third  person. 

Duncan  v.  Sun  Mutual  In.  Co.^  486. 

See  PBiNaPi>L  axd  AaKXT—jr^zfM  v.  Brandon^  80. 

MiOer  y.  Tbfo,  16Q. 
See  Plbaoino— JTalAflMtn  v.  General  Mutual  iMuranee  Company^  85. 

INTEREST. 

1.  Where  the  factor  has  made  advances  to  the  planter  from  his  own  re- 

sources, all  charges  for  negotiations,  discounts  and  commissions,  if 
charged  in  addition  to  eight  per  cent  per  annum,  are  illegal. 

Keane  v.  Brandon^  20. 

2.  Interest  may  be   charged  on  the  balance  of  an  account  rendered  and 

acquiesced  in,  although  the  account  was  made  up  in  part  of  interest, 
provided  the  interest  so  charged  was  not  usurious.  Ibid. 

3.  Interest  cannot  be  claimed  distinctly  from  the  principal ;  the  law  makes 

no  distinction  between  interest  claimed  as  damages  and  interest  as  in 
other  cases  ;  the  interest  should  have  been  claimed  on  the  trial  of  the 
opposition.  Suee^mon  of  Anderson,  95. 

4.  Interest  cannot  be  claimed  on  a  judgment  which  does  not  bear  interest  on 

its  face,  and  which  was  rendered  when  no  general  law  was  in  force  by 
which  interest  was  superadded  to  it.  Barnes  v.  CrandelU  112. 

5.  The  claim  of  the  appellant,  for  interest  upon  her  judgment  against  the  estate 

as  heir  of  her  father,  was  rejected  on  the  ground  that  the  judgment  car- 
ried no  interest  on  its  face.  Succession  of  Began,  116. 

6.  Where  usurious  interest  was  stipulated  before  the  passage  of  the  Act  of  20tli 

March,  1856,  "relative  to  the  rate  of  interest,"  but  paid  since  the  pro- 
mulgation of  thac  Act — Held :  That  the  whole  of  the  interest  paid  couid 
be  recovered  back  under  the  second  section  of  the  Act  of  February  19th, 
1844.  Merxille  v.  LeBlanc,  221. 

7.  The  contract  relative  to  interest  was  void  at  the  time  it  was  entered  into, 

and  it  remained  unaffected  by  the  subsequent  law  in  existence  when  the 
payment  was  made.  Ibid. 
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8.  The  Act  of  1889  repealed  Article  564  C.  P.,  and  implies  the  allowance  of 

interest  on  unliquidated  demands.  Roper  v.  Magee^  409. 

9.  The  Act  of  the  Legislature  of  9th  March,  1852,  giving  legal  interest  from 
*    the  maturity  of  debts,  does  not  affect  debts  contracted  anterior  to  the 

passage  of  the  Act  Cooper  v.  ffarrison,  631. 

10.  The  highest  rate  of  conventional  interest  for  the  loan  of  money,  and  two- 

and-a-half  per  cent,  in  addition  thereto  for  advancing,  is  usurious. 

Haven  v.  Hud^on^  660. 

1 1.  The  State  has  a  right  to  recover  legal  interest  on  a  forfeited  bail  bond 

from  the  principal  and  surety  therein  from  the  date  of  the  judgment 

State  V.  Sullivan,  720. 

12.  The  Act  of  the  Legislature  declaring  that  debts  shall  bear  interest  at  the 

rate  of  five  per  cent  per  annum  irom  the  time  they  become  due,  unless 
otherwise  stipulated,  is  not  applicable  to  debts  which  were  contracted 
and  became  due  before  the  passage  of  that  law. 

Saunder%  v.  Carroll,  798. 

13.  A  promissory  note  payable  generally  must  bear  the  rate  of  interest  of  the 

place  where  it  is  made.  Hawley  v.  Sloo,  815. 

14.  If  the  place  of  performance  is  different  from  that  of  the  contract  the  in- 

terest will  be  according  to  the  latter^  Ibid, 

15.  The  interest  on  a  claim  is  not  suspended  by  the  debtor  placing  it  upon 

his  schedule,  where  the  creditor  takes  no  part  in  the  proceeding  al- 
though the  debtor  may  obtain  a  respite.         Finley  v.  Mallard,  883. 
See  U8UBY. 

INTERROGATORIES  ON  FACTS,  Ac. 

1.  It  is  only  when  there  has  been  an  actual  delivery  of  immovables  or  slaves 

sold  that  the  law  receives  as  evidence  of  the  sale  the  confession  of  the 
party  when  interrogated  on  oath.  C.  C.  2265.  Parol  evidence  can- 
not be  received  to  contradict  the  answers.      Knox  v.  Thompson,  114. 

2.  \yhere  a  party  who  has  been  put  upon  oath  gives  all  the  facts  of  the  case 

which  are  necessary  to  the  determination  of  the  question  propounded  to 
him,  he  has  complied  with  the  law,  and  he  is  not  bound  nor  permitted 
to  answer  questions  of  law  based  upon  those  facts.  Ibid. 

IXTERVENOR. 

See  Practicb— Fa^  v.  IToopes,  460. 

JUDGMENT. 

1.  A  judgment  rendered  against  a  married  woman  in  a  suit  regularly  prose- 

cuted by  attachment,  is  not  open  and  cannot  be  questioned  as  to  the 
original  indebtedness,  without  any  action  of  rescission  having  been 
brought  or  any  appeal  taken  from  the  judgment  within  two  years. 

WaddM  ami  Husband,  v.  Jitdson,    18. 

2.  When  a  judgment  has  once  been  signed  by  the  Judge,  it  should  be  in. 

terpretcd  by  the  court  which  rendered  it,  as  well  as  by  all  others,  as 
the  foreign  writers  say,  objectively ;  that  is,  it  should  be  construed  with 
reference  to  the  pleadings  and  the  subject  matter  of  the  controversy 

120 
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according  to  the  natural  and  legal  import  of  the  terms  used,  without 
any  reference  to  any  subsequent  explanation  of  the  court  of  what  was 
its  intention  or  in  its  mind  at  the  time  the  decree  was  rendered. 

Succession  of  Regan^  15^ 

3.  It  is  a  sufficient  compliance  with  Art  72  of  the  Constitution,  for  the  Judge 

to  state  in  his  decree  that,  **  after  hearing  evidence  and  argument  of 
counsel  for  the  reasons  assigned  in  open  court,  it  is  adjudged  and  de- 
creed, &c."  Jacobs  V.  Levy^  410. 

4.  Where  judgment  was  rendered  without  a  hearing  or  consent  of  parties, 

hcld^  that  although  rendered  in  favor  of  the  plaintiff,  he  had  a  right  to 
have  it  set  aside  if  it  was  hot  such  a  judgment  as  he  wanted. 

May  V.  BaU,  416. 
5.  When  the  proper  parties  are  before  the  court  for  the  rendition  of  a  de- 
cree, the  parties  to  it  can  only  take  advantage  of  any  irregularities  in  it 
by  an  appeal  or  action  of  nullity  prosecuted  in  due  time. 

OrecnxBood  v.  New  Orleans^  426. 

6.  A  judgment  signed  before  a  motion  for  a  new  trial  is  overruled,  cannot 

be  considered  as  having  its  effect  until  the  motion  is  disposed  of. 

Succession  of  Gilmore,  562. 

7.  Where  a  judgment  is  rendered  upon  a  note,  the  latter  is  merged  in  the 

former,  and  can  be  severed  only  by  a  reversal  or  rescission  of  the  judg- 
ment West  Feliciana  Bail  Road  v.  Thoratony  736. 

8.  A  final  judgment  of  a  competent  court  of  a  sister  State  after  citation,  is 

conclusive  of  the  matters  therein  determined  between  the  same  parties 
here,  in  the  absence  of  evidence  positively  impeaching  it  IbiiL 

9.  Suit  was  brought  in  Mississippi  against  defendant  by  attachment     No 

service  of  process  was  made  upon  him,  and  the  only  evidence  of  his  ap- 
pearance was  an  entry  on  the  minutes,  that  **  defendant  waives  proof 
of  publication,  and  saying  nothing  in  bar  or  preclusion  of  the  plain  tiff  *s 
action,  but  herein  wholly  make  default  whereby  the  same  remains  alto- 
gether undefended."  Held :  The  judgment  against  the  defendant  by 
the  laws  of  Mississippi  was  not  personal,  and  no  action  can  be  main- 
tained upon  it,  as  such,  in  our  courts.  Feltus  v.  StartCy  71)8, 

10.  A  judgment  cannot  be  enjoined  by  a  plea  in  compensation  founded  on 

notes  of  the  plaintiff  held  by  defendant  before  the  judgment  enjoined 
was  rendered.  Crow  v.  Watlcins'  Heirs^  84o. 

11.  In  the  absence  of  proof  it  will  be  presumed  that  the  notes  were  acquired 

before  their  maturity.  Ibid. 

Bee  ExBCUTiOK. 

See  Sals  SxraicLki^—Lajbre^t  v.  Barrow^  148. 

SeePRAOTiCB— J'fyTmv.  iKA<)d««,  289. 

Sec  Appiai.— ^er  db  Co.  v.  Their  Creditor*^  774. 

JURISDICTION. 

1.  When  the  value  of  the  object  in  controvery  is  sufficient,  according  to  the 
allegations  of  the  petition,  to  give  the  coiu*t  jurisdiction,  the  fact  that 
the  price  paid  for  it  by  the  plaintiff  is  below  the  amount  required  to 
give  the  court  jurisdiction  is  not  sufficient  of  itself  to  destroy  the  xdlega- 
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tion  as  to  tho  true  value.  The  allegation  in  the  petition  as  to  the  value 
of  the  object  in  controversy  determines  the  question  of  jurisdiction 
when  the  claim  is  not  evidently  fictitious.  Oahep  v.  Aiken,  11. 

2.  Tho  District  Judge  of  the  Parish  in  which  the  slaves  are  situated,  has 
jurisdiction  to  try  an  action  for  their  partition. 

Anderson  v.  Stilfe,  669. 
JURY  AND  JURORS. 

1.  The  affidavit  of  the  jurors  who  tried  the  case,  as  to  what  they  understood 

at  the  time  of  rendering  their  verdict  would  be  its  effect,  is  inadmissible. 
The  effect  of  the  verdict  is  a  matter  of  legal  construction,  and  the  ju- 
rors have  no  capacity  to  serve  as  its  interpreters.     Jeter  v.  Ifeardy  3. 

2.  The  Judge  has  the  right  to  assume,  in  his  instructions  to  the  jury,  a  hypo- 

thetical state  of  facts,  and  say  to  the  jury  if  they  believe  such  a  state 
of  facts  to  be  proved,  that  it  amounts  to  a  commission  of  the  crime  or 
offence  charged.  State  v.  Lenares^  226. 

3.  But  the  jury  are  the  sole  judges  of  the  facts,  and,  under  the  instruction 

of  the  court,  they  have  the  right  to  say  whether  the  offence  charged  is 
a  violation  of  the  statute  or  not  Ibid, 

4.  The  jury  to  be  empannelled  under  Art  2608  of  the  Civil  Code,  to  esti- 

mate the  value  of  property  to  be  expropriated,  should  have  a  personal 
knowledge  of  the  value  of  real  estate  in  the  vicinage ;  they  act  as  experts, 
and  though  it  is  proper,  especially  if  they  request  it^  that  they  should 
be  aided  by  the  opinions  of  witnesses,  a  personal  examination  of  the 
premises  by  the  jury  in  a  body,  after  it  is  empannelled,  should  be  a 
feature  of  every  proceeding  under  that  Article  of  the  Code. 

Hemy  v.  Second  Municipality,  600. 

5.  In  all  criminal  cases  the  separation  of  the  jury,  though  by  leave  of  the 

court  and  with  the  consent  of  the  accused  and  his  counsel,  will  vitiate 
the  verdict  if  such  separation  take  place  after  the  evidence  had  been 
closed  and  the  charge  given.  State  v  Populus,  710. 

6.  In  a  suit  for  damages  where  one  of  the  defendants  is  charged  with  aiding 

and  abetting  the  other  in  the  commission  of  a  wrong  or  injury,  he  has 
a  right  to  demand  a  severance,  and  trial  by  jury. 

Fonda  v.  Broom,  768. 
Bee  Criminal  "Lkw—State  v.  Bogain,  864. 
suae  T.  SmOMr,  886. 

LAWS. 

1.  It  is  a  sound  rule  of  construction  never  to  consider  laws  as  applicable  to 
cases  which  arose  previous  to  their  passage,  unless  the  Legislature  have 
in  express  terms  declared  such  to  be  their  intention. 

Saunders  v.  Carroll,  793. 
LEASE. 

1 .  Where  the  right  to  the  unexpired  term  of  a  lease,  together  with  the 
movables  on  the  premises,  were  sold  under  an  execution  against  the 
lessee,  and  the  leased  premises  were  afterwards  destroyed  by  fire — 
Held :  That  the  purchaser  had  no  right  of  action  against  the  lessor  for 
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the  repetition  of  the  rent  which  had  been  paid  to  him  on  the  distribu- 
tion of  the  proceeds  of  the  sale.  Hay  den  v.  Heir$  of  Skiffs  524. 

2.  Plaintiffs  purchased  certain  premises  of  which  defendant  had  been  the 

lessee  of  their  vendor  for  a  term  of  years,  already  expired,  they  assum- 
ing to  prosecute  to  final  judgment  a  suit  commenced  by  him  to  oast  bis 
leesee,  who  claimed  a  tacit  reconduction  of  the  lease.  This  suit  resulted 
in  a  judgment  in  their  favor,  under  which  defendant  surrendered  the 
property  to  them.  Held :  That  a  written  notice  given  by  the  plaintiffs 
to  defendant  of  their  purchase,  and  that  they  would  look  to  him  for  the 
rent,  was  not  an  agreement  on  their  part  to  charge  the  same  rent  as  was 
stipulated  in  the  expired  lease.  Jamison  v.  Fairh^  790. 

3.  The  provisions  of  our  laws  on  letting  and  hiring  do  not  iavor  abrogatioo 

of  leases,  where  the  loss  or  inconvenience  is  not  caused  by  the  fault  of 
the  lessor.  Except  in  extreme  cases  the  remedy  of  the  lessee  is  for  in- 
demnification. Denman  v.  Lopez^  823. 

LEGACY. 

1.  John  McDonogh^  by  his  will,  instituted  as  his  universal  heirs  the  city 
of  New  Orleans  and  the  city  of  Baltimore ;  he  gave  as  an  annuity  to  the 
Society  for  the  Relief  of  Destitute  Orphan  Boys,  one  eight  part  of  the 
net  yearly   revenues  of  the  rents  of  the  whole  of  his  estate,  until 
$400,000  was  realized ;  the  said  one-eighth  part  of  the  revenues  to  be  set 
apart  yearly  or  half  yearly  by  the  commissioners  and  agents  of  the 
general  estate,  (for  whose  appointment  the  will  provided,)  and  deposited 
in  some  one  or  more  of  the  banks  of  New  Orleans  until  the  same  should 
amount  to  $400,000.     The  will  provided  that  the  said  amount  should  be 
invested  in  the  purchase  of  real  estate,  from  which  a  perpetual  revenue 
from  the  rents  of  said  estate  should  be  drawn  for  the  support  of  the  In- 
stitution ;  that  the  directors  of  the  said  society,  assisted  by  the  Kayor 
and  Aldermen  of  the  city  of  New  Orleans  should  make  the  investments, 
and  that  the  Mayor  and  Aldermen  should  approve  of  the  purchases  of 
real  estate  and  become  parties  to  the  deeds  by  which  the  property 
should  be  acquired.     Held :  That  the  pendency  of  a  suit  between  the 
cities  for  a  partition  of  the  succession,  was  no  bar  to  an  action  for  such 
installments  of  the  annuity  as  had  fallen  due ;  that  the  mode  of  invest- 
ment was  a  matter  of  mere  form  which  could  not  operate  to  annul  or 
defeat  the  bequest;  that  it  was  not  in  the  power  of  the  testator  to  com- 
pel the  city,  through  its  Mayor  and  Aldermen,  to  become  a  party  to  the 
purchases  in  real  estate  in  which  it  was  to  have  no  interest,  it  being  the 
intention  of  the  testator  that  the  Society  for  the  Relief  of  Destitute 
Orphay  Boys  should  be  the  recipient  of  the  bounty  :  that  the  liability 
of  the  defendants  to  discharge  the  legacy  was  not  affected  by  the  con- 
trol over  the  estate  given  in  the  will  to  the  commissioners  and  agents 
whose  appointment  was  directed ;  that  it  was  contrary  to  public  law 
and  policy  that  the  simple  tenures  by  which  alone  our  laws  permit  pro- 
perty to  be  held,  should  be  so  complicated ;  and  that  such  illegal  modes, 
ronditions  and  charges  imposed  by  the  will  are  to  be  disregarded. 

Orphan  Society  v.  Nnr  Orleans,  f»2. 

S#'f  Wii  i.s. 
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LIS    PENDENS. 

i.  A  party  who  has  appealed  from  a  judgment  homologating  the  proceedings 
of  a  family  meeting,  cannot,  at  the  same  time,  carry  on  an  action  to  an- 
nul these  proceedings.  The  action  of  nullity  will  be  dismissed  on  the 
exception  lis  pendens.  Stone  v.  TncheVy  726. 

LITIGIOUS    RIGHT. 

3.  The  transfer  of  a  judgment  rendered  in  another  State,  which  is  final 
between  the  parties,  cannot  be  resisted  when  sued  on  by  the  assignee 
in  this  State,  as  being  the  sale  of  a  litigious  right. 

Lackey  V,  Tiffin,  53. 

MALICIOUS  PROSECUTION. 

1.  An  action  for  damages  for  malicious  prosecution  should  not  be  maintained 

without  proof  of  malice  or  bad  faith  on  the  part  of  the  prosecutor. 

McCormich  Y,  Conway,  53. 

2.  Malice  may  be  inferred  from  an  utter  absence  of  probable  cause,  but  in 

such  case,  the  absence  of  probable  cause,  to  form  the  basis  of  a  pre- 
sumption of  malice,  should  be  shown  affirmatively  and  positively. 

IMd. 
MANDAMUS. 

See  ArnkL—Staia  v.  Jtidg^,  dbc  848. 

See  SupRBUi  Cojivt—StaU  v.  Jud{je^  dtc.  406. 

MANDATE  AND  MANDATORY. 

See  Pbikcifal  akd  AaeVT. 

MARRIED  WOMEN. 

1.  A,  married  woman  is  responsible  civiliter  for  her  wrongful  acts,  even  when 

done  in  the  presence  of  her  husband.  Clement  v.  Wafer,  599. 

8ee  FsLtacB,tmoi§—OrmiUr.  Berrett^  178. 
See  SuPBiMK  eonm— State  v.  Judge,  Ac.  405. 

MINORS. 

1.  In  cases  of  partition  where  some  of  the  part  owners  are  minors,  the 
Judge  has  no  power  of  his  own  will  to  order  a  sale  of  the  property  to 
be  divided,  upon  terms  of  credit.  This  can  only  be  done  at  the  instance 
of  the  tutor  and  upon  the  advice  of  a  family  meeting.     C.  C.  1268. 

Succession  of  Morgan,  158, 

%  A  minor  emancipated  under  the  Act  of  the  Legislature  of  March,  1865, 
but  not  yet  over  twenty-one  years  of  age,  is  invested  with  all  the  capa- 
cities in  relation  to  his  property  and  obligations  which  he  would  have 
had  actually  at  the  age  of  twenty-one  years,  and  may  be  appointed  Ad- 
ministrator of  a  succession.  Succession  of  Lyne,  155. 

3.  The  doctrine  in  the  case  of  Maillefer  v.  Saillot,  4  An.  375,  that  the  mar- 

riage of  a  minor  in  another  State,  when  contracted  in  violation  of  our 
own  laws,  does  not  operate  the  emancipation  of  the  minor,  recognized 
and  reaffirmed.  '  Balin  v.  LeBIanc,  367. 

4.  An  allowance  cannot  be  made  for  the  support  of  the  minor  heirs  of  a 

succession,  under  the  Act  of  the  29th  March,  1826,  when  such  minor 
heirs  are  not  creditors  of  the  succession  of  their  deceased  parent 

Surression  nf  BrodericJc.  521. 
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MINORS    (Continued). 

5.  The  marriage  of  a  minor,   domiciled  in  Louisiana,  contracted  in  an- 

other State,  in  fraud  of  our  laws,  does  not  emancipate  the  minor,  and 
her  tutor  cannot  be  held  responsible  for  affording  shelter  and  protection 
to  his  ward,  and  even  counselling  her  in  her  difficulties. 

Clement  v.  Wafer,  599. 

6.  A  person  who,  without  the  consent  of  the  tutor,  pursuades  a  minor  to 

elope  with,  and  marr}'  him,  in  fraud  of  our  laws,  acquires  no  right  to 

administer  her  estate,  and,  perhaps,  no  right  to  her  person  and  to  her 

society,  except  so  far  as  voluntarily  yielded  to  him.  Ibid. 

See  TcTORS  akd  ToTORSBir. 

See  HOBTOAGB— JfoM^y  v.  SUeff,  78. 

See  ErivKXCtr—SucceaHon  of  Cr^iaH,  401. 

See  Plkaoiro — Edward«  v.  MorrofP,  887. 

MORTGAGE. 

1.  When  the  price  of  property  was  paid  in  cash,  with  money  borrowed  by 

the  purchaser,  but  at  the  same  time  the  purchaser  executed  his  note  for 
the  amount  to  the  order  of  the  vendor,  and  consented,  in  the  act  of 
sale,  to  a  mortgage  upon  the  property,  in  favor  of  the  vendor,  or  any 
bo7ia  fide  holder  of  the  note,  the  transaction  cannot  be  considered  simn- 
lated,  and  the  lender  of  the  money,  as  holder  of  the  note,  will  be  pro- 
tected in  his  right  of  mortgage.  CoU  v.  LotenBkiold^  16. 

2.  The  adjudication  to  the  surviving  father  or  mother  of  property  held  in 

common  with  the  minor  child  under  Article  388  of  the  Civil  Code,  k 
not  restricted  to  immovables  and  slaves.  Massey  v.  Steeg,  78. 

3.  Where  such  adjudication  takes  place,  the  special  mortgage  in  favor  of  the 

minor,  resulting  from  the  adjudication,  attaches  to  such  of  the  property 
adjudicated  as  is  susceptible  of  mortgage.  The  right  of  mortgage  in 
this  case  is  not  restricted  to  the  individual  share  of  the  minors,  but  the 
whole  property  remains  specially  mortgaged  for  the  security  of  the  pay- 
ment of  the  price  of  the  adjudication.  Ibid. 

4.  Any  one  whose  rights  are  affected  by  such  mortgage,  may  require  that 

the  exact  amount  of  the  testator^s  indebtedness  to  the  minors  be  judi- 
cially ascertained.  Ibid. 

5.  A  judicial  mortgage  affects  the  debtor^s  slaves  attached  to  a  plantation  in 

a  parish  where  the  judgment  was  not  recorded,  from  the  date  of  the 
registry  in  the  parish  of  the  debtor's  domicil.  C.  C.  3318,  3328,  3317, 
3296,  3217.  Spetu^r  v.  Amis,  127. 

().  The  mortgage  and  seizure  by  executory  process  of  the  defendants  having 
been  made  before  the  debt  of  plaintiff  accrued,  the  latter  is  precluded, 
by  Art.  1988  of  the  Civil  Code,  from  having  them  annulled,  as  made  in 
fraud  of  her  rights.         ,  New  Orleans  v.  North,  206. 

7.  A  right  of  preemption  and  improvements  on  the  public  domain,  are  not 

susceptible  of  mortgage  under  the  Code.   Fen7i  v.  Ott,  233— See  236. 

8.  An  order  of  seizure  and  sale  on  a  mortgage  of  such  objects,  is  a  nullity. 

Ibid. 
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MORTGAGE    (  Contimed ) 

9.  The  tacit  mortgage  of  the  minor  on  the  property  of  his  tutor  can  only  be 
enforced  for  the  balance  which  wiU  appear  to  be  due  him,  upon  an 
account  of  tutorship  rendered  or  ascertained  by  a  judgment  obtained 
against  his  tutor  in  default  of  rendition  of  account 

McHugh  V.  SUwarty  361. 

10.  The  tutor  himself  cannot  assert  this  tacit  mortgage  upon  property  which 

was  affected  by  it  in  his  hands,  and  which  he  has  alienated  or  incum- 
bered in  favor  of  third  persons :  non  constat,  that  at  the  termination  of 
the  tutorship  he  will  owe  the  minor  anything,  and  even  if  this  should 
be  the  case,  the  latter  would  have  to  proceed  first  against  such  property 
as  his  tutor  might  then  be  possessed  of,  the  law  reserving  to  the  third 
possessors  of  property  sold  by  the  tutor  the  right  of  discussion. 

Ibid, 

11.  A  steamboat  is  not  an  object  susceptible  of  hypothecation  under  the  laws 

of  this  State.  Suceemon  of  BroderieJc,  621. 

12.  The  Act  of  Congress  regulating  the  mode  of  registering  mortgages  on 

vessels  was  not  intended  to  legalize  contracts  between  citizens  of  the 
same  State,  made  within  the  limits  of  that  State,  and  intended  to  be 
executed  there,  which  are  contrary  to  the  law  of  the  State.        Ibid. 

13.  When  a  wife  had  obtained  a  judgment  for  separation  of  property  against 

the  husband,  and  under  her  execution  had  purchased  a  tract  of  land, 
but  omitted  to  record  the  Sheriff  *s  deed  to  the  same,  until  after  a  cre- 
ditor of  the  husband  had  obtained  and  recorded  a  judgment  against 
him.  Held :  that  the  sale  to  the  wife,  as  to  the  judgment  creditor  of 
the  husband  was  null  and  void,  because  not  recorded  according  to  law, 
and  that  the  wife  had  the  option  to  pay  the  creditor  or  suffer  the  pro- 
perty to  be  sold  and  assert  her  mortgage  (and  the  valid  mortgages  to 
which  she  was  legally  subrogated,)  upon  the  proceeds  of  the  sale. 

Scott  V.  JaeksoTiy  640. 

14.  A  mortgage  executed  by  defendant  on  property  claimed  by  plaintiff,  pen- 

ding the  suit  of  the  latter  for  its  recovery,  is  without  effect  against  him. 

Masson  v.  Saloy,  776. 

15.  Where  the  wife  renounces,  in  favor  of  a  mortgage  creditor  of  her  hus- 

baed,  her  prior  tacit  mortgage  on  his  property,  for  the  restitution  of  her 
paraphernal  effects,  such  renunciation,  which  is  a  mere  waiver  of  the 
rank  to  which  her  mortgage  was  entitled,  does  not  subrogate  the  cre- 
ditor to  the  wife's  paraphernal  claims  against  her  husband ;  and  this 
creditor,  not  being  the  transferee  of  these  claims,  cannot  exercise  the 
wife's  right  of  mortgage.  In  asserting  his  claims  upon  the  mortgaged 
property  he  can  look  only  to  his  own  mortgage,  taking  effect  fix)m  the 
date  of  its  inscription.  Such  a  renunciation  by  the  wife  does  not  con- 
travene Art  2412  of  the  C.  C.  and  is  expressly  authorized  by  the  Act 
of  1835.  A  declaration,  in  the  act  of  renunciation,  that  it  shall  de- 
prive the  wife  irrevocably  of  all  recourse  on  her  husband's  property, 
will  not  invalidate  the  contract,  but  may  be  treated  as  mere  subterfuge, 
and  is  not  binding  on  her.     Nor  does  the  husband's  having  stipulated 
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with  his  creditor  to  procure  his  wife^s  renunciation  affect  in  the  least  its 
validity,  without  proof  of  threats  of  violence  on  his  part,  or  of  fraud. 

Porche  V.  LeBlanc,  778. 

16.  The  vendor  of  an  immovable  or  slave  must  cause  the  act  of  sale  to  be 

duly  recorded,  in  order  to  preserve  his  privilege ;  if  not  so  recorded 
^  within  six  days  from  its  date,  if  passed  in  the  pla^e  where  the  registry 
of  mortgages  is  kept,  adding  one  day  for  ever^'  two  leagues  from  the 
place  where  it  was  passed  to  that  where  the  Register's  office  is  kept,  it 
has  no  effect  as  a  privilege — i.  «.,  it  confers  no  preference  over  creditors 
who  have  acquired  a  mortgage  in  the  meantime,  which  they  have 
recorded  before  it ;  bqt  it  will  still  avail  as  a  mortgage,  and  be  good 
against  third  persons  from  the  time  of  its  being  recorded.  Ibid, 

17.  On  the  removal  to  this  Stato  of  French  subjects,  who  were  married  aod 

resided  long  after  their  marriage  in  France,  a  tacit  mortgage  in  favor  of 
the  wife  for  preexisting  claims  against  her  husband,  originating  during 
their  residence  in  France,  does  not  attach  to  the  immovables  acquired 
by  her  husband  after  his  arrival  here.    Succession  of  Valansart,  848. 

18.  When  the  husband  mortgaged  the  separate  property  of  his  wife  to  secure 

a  debt  due  by  himself,  and  the  wife  appeared  in  the  act  and  mads  i 
formal  renunciation  of  all  her  rights,  it  was  held  that  the  act  was  not 
binding  on  the  wife.  Theriet  v.  Voarhies,  852. 

19.  The  word  "immovables,"  as  employed  in  Article  3256  of  the  Civil  Code, 

which  specifies  the  objects  which  alone  are  susceptible  of  mortgage,  was 
intended  to  embrace  only  such  things  as  are  immovable  by  their  natvre^ 
as  lands,  buildings,  &c.  Voorhies  v.  DeBlanCy  864. 

20.  "  An  action  for  the  recovery  of  an  immovable  estate  or  an  entire  succes- 

sion," although,  by  legal  intendment  considered  an  incorporeal  immov- 
able, is  not  susceptible  of  mortgage.  Ihid, 

21.  An  entire  succession,  disregarding  the  elements  which  enter  into  its  com- 

position, is  not  an  object  susceptible  of  mortgage.  Ihid. 

22.  A  judicial  mortgage  will  not  attach  to  an  immovable  action  as  distin- 

guished from  the  property  which  is  the  object  of  the  action,  nor  to  the 
entire  interest  of  the  debtor  in  the  movables,  slaves  and  immovables 
which  composed  the  active  mass  of  a  succession  falling  to  him  as  heir. 

Hid. 

See  HcsBAHD  akd  yfm— Stewart  v.  BU  Creditor*^  89. 
See  PRBSCBimoif— <9tMk!eMion  o/Flofcer^  216. 
See  Salb,  Judicial— /"in^  v.  Babin^  886. 
See  Sali— «X>AfM(o»  t.  Bloodwortk^  t99. 

NEW    ORLEANS. 

1.  Such  portions  of  the  Act  No.  71  of  1852,  entitled  "  An  Act  to  consolidate 
the  city  of  New  Orleans  and  provide  for  the  government  and  administra- 
tion of  its  affairs,"  as  are  not  contrary  to  the  Act  No.  164  of  1856,  en- 
titled **  An  Act  to  amend  an  Act  entitled  *  An  Act  to  consolidate  the 
city  of  New  Orleans  and  to  provide  for  the  government  of  the  city  of 
New  Orleans  and  the  administration  of  the  affairs  thereof,' "  are  not 
repealed  by  the  latter  Act.       Guillotte  v.  City  o/yetc  Orleans^  432. 
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2.  The  former  city  authorities  having  had  the  power  **  to  regulate  every 

thing  which  relates  to  bakers,"  the  present  city  authorities,  have  not 
been  deprived  of  it  by  the  Act  of  1866.  Ibid, 

3.  There  is  nothing  unconstitutional  in  those  parts  of  the  city  ordinance 

which  regulate  the  weight  and  inspection  of  bread.  Ibid, 

4.  The  authority  given  by  the  ordinance  to  seize  bread  unstamped  or  defi- 

cient in  weight,  and  to  conduct  the  offender  before  the  Recorder  to  be 
by  him  dealt  with,  is  not  a  violation  of  Article  6  of  the  amendments  to 
the  Constitution  of  the  United  States.  Ibid, 

5.  Violations  of  the  city  ordinance  may  be  prosecuted  before  the  Recorders 

of  New  Orleens,  where  it  is  so  directed  by  law  or  the  ordinance. 

Ibid. 

6.  The  forfeiture,  for  the,  use  of  the  city  workhouse,  of  bread  illegally  baked, 

is  not  a  violation  of  Article  105  of  the  Constitution.  Ibid, 

7.  The  contract  spoken  of  by  Article  105  of  the  Constitution,  the  obligation 

of  which  the  Legislature  is  prohibited  from  impairing,  is  a  contract  in 
existence  at  the  time  of  the  passage  of  the  law.  Ibid 

8.  The  Auditor  of  Public  Accounts  has  no  authority,  under  the  Act  of  the 

Legislature  of  18th  March,  1855,  (sec.  9,)  to  appoint  counsel  to  appear 
for  the  State  in  civil  suits  in  the  District  Courts  in  New  Orleans,  or  to 
appear  for  the  State  in  the  Supreme  Court  in  New  Orleans. 

Succession  of  Fletcher,  498. 

9.  In  the  city  of  New  Orleans  the  State  is  represented  by  the  Attorney 

General,  its  highest  law  officer,  who  is  required  by  law  to  keep  his 
office  there.  Ibid, 

10.  It  was  the  intention  of  the  Legislature,  in  the  above  recited  Act,  to  pro- 

vide for  the  collection  of  money  due  the  State  in  parishes  or  in  courts 
where  the  State  should  be  unprovided  with  an  official  representative. 

Ibid. 

11.  Previous  to  the  compromise  of  September,  1820,  between  the  city  and 

various  claimants  of  the  batture  of  the  faubourg  St.  Mary,  the  levee  fol- 
lowed the  outer  edge  of  Tchoupitoulas  street,  which  was  the  original 
high  road  along  the  river  bank,  and  lots  for  private  occupation  could  not 
have  been  lawfully  laid  out  upon  the  soil  of  Tchoupitoulas  street. 

Eeniy  v.  Second  Municipality,  500. 

12.  The  Act  of  the  Legisslature  of  the  21st  of  March,  1850,  authorizing  the 

city  of  New  Orleans  to  lay  out  and  establish  lots  upon  the  batture  in 
front  of  the  faubourg  St.  Mary,  raised  an  interdict  which  the  Legislature 
had  imposed  by  the  Act  of  March  8th,  1836,  upon  the  private  occupa- 
tion of  the  batture  outside  of  New  Levee  street.  Ibid. 

13.  Until  the  Act  of  the  Legislature  of  8d  of  April,  1853,  the  corporation  had 

the  excluive  right  to  determine  where  and  to  what  extent  the  riparian 
proprietors  might  take  psssession  of  the  batture.  Ibid. 

14.  The  division  of  the  batture  outside  of  New  Levee  street  as  far  as  Front 

street,  into  streets  and  squares,  was  not  an  expropriation  of  the  pro- 

121 
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perty  so  far  as  the  streets  were  concerned,  of  which  the  riparian  pro- 
prietors had  never  been  in  possession.  Ibid. 

15.  As  it  respects  municipal  corporations  it  has  always  been  held  that  the 

law  of  the  State  creating  them  and  conferring  upon  their  officers  a  part 
of  the  sovereign  authority  as  mandataries  of  the  government  is  not  a 
contract,  and,  as  a  consequence,  that  the  Legislature  may  modify  such 
Acts  of  incorporation  at  its  pleasure. 

Lay  ton  v.  I^ew  OrUanSy  515. 

16.  The  Legislature  had  the  power  to  abolish  entirely  the  corporation  of  the 

former  city  of  Lafayette,  until  it  became  incorporated  in  the  city  of 
New  Orleans,  and  was  finally  protected  as  a  part  of  the  same  by  the 
Constitution  of  1862.  Ibid. 

17.  The  Acts  of  the  Legislature  which,  in  consolidating  the  three  munici- 

palities and  the  city  of  Lafayette  under  one  government,  directed  that 
the  debts  of  each,  which  were  to  be  assessed  by  the  city  at  large,  should 
alternately  be  liquidated  and  paid  by  taxation  of  the  inhabitants  of  the 
respective  districts,  in  proportion  to  the  burden  which  they  imposed 
upon  the  new  government  by  their  respective  debts,  were  not  contracts. 
There  wajs  nothing  to  prevent  the  Legislature  from  changing  its  policy 
and  providing,  as  was  done  by  the  Act  of  12th  March,  1856,  that  the 
taxes  should  be  equal  and  uniform  within  the  entire  limits  of  the  city. 
The  statute  complained  of  is  a  literal  compliance  with  the  commands  of 
the  Constitution,  and  does  not  violate  any  contract  or  interfere  with  any 
vested  right  J  bid. 

1 8.  The  city  of  New  Orleans  having  voluntarily  accepted  a  partnership  with 

individuals  in  the  profits  to  be  derived  from  a  market-house,  cannot 

claim  to  be  on  a  different  footing  as  regards  its  social  rights,  at  least  in 

what  regards  the  financial  administration  of  the  partnership  property, 

from  another  partner.     The  peculiar  quality  of  this  corporation,  clothed 

by  the  Constitution  with  many  of  the  most  important  functions  of 

government,  does  not  take  from  the  other  party  to  the  partnership  the 

right  to  be  consulted  in  matters  which  concerned  the  social  interest 

Ket€  Orleans  V.  Heirs  qf  GmU4>tte,  818. 

See  Damaqbb—  WUde  t.  Neu)  OrUaiM^  15. 
Hew  V.  New  OrleanHy^Si. 

NEW    TRIAL. 

1.  Where  a  part  of  the  testimony  taken  in  the  lower  court  has  been  lost,  the 

case  will  be  remanded  for  a  new  trial.  Barrow  v.  Landry^  88. 

2.  W^here  plaintiff  applied  lor  a  new  trial,  on  the  ground  that  the  introduc- 

tion of  his  letters  and  account  sales,  to  prove  facts  specially  pleaded,  of 
which  facts  those  letters  and  accounts  were  the  best  and  most  direct 
evidence,  had  taken  him  by  surprise,  ffeld:  that  the  new  trial  was 
properly  refused.  Donnell  v.  Parrott,  690. 

NOTICE. 

See  RiOTSTRY— i8**p!pardv.  Ltedt,  1. 
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NOVATION. 

1.  Novation  will  not  be  presumed.     "It  can  only  be  established  by  an  ex- 

press declaration  to  that  effect  by  the  creditor  or  by  acts  which  are 
tantamount  to  such  a  declaration.'*     0.  0.  2188. 

Smith  V.  Brown,  299. 

2.  When  the  tutor  gave  his  individual  notes  for  the  amount  of  an  account 

rendered  by  an  attomey-at-law  for  professional  services  in  suits  in  which 
the  interest  of  the  minor  were  involved,  held :  that  it  was  not  a  novation 
of  the  debt.  Ihid. 

OFFICE  AND  OFFICER. 

1.  The  city  cannot  be  held  liable  under  a  contract  made  by  the  Municipal 

officers  in  violation  of  law.  Fox  v.  New  Orleans,  154. 

2.  A  notary  public  cannot  be  allowed  to  increase  his  legal  fees  for  those 

acts  which  he  does  in  his  official  capacity,  by  testimony  as  to  the  value 
of  extra  services.  Maw/ord  y.  Adler,  241. 

For  powers  of  Auditor  to  appoint  connsel  in  New  Orleans  in  certain  cases, 
SeeNiw  OBLnASB—Suceeation  of  FlsUsk^,  498. 
«  See  PuBUO  LAxva— Lawrence  ▼.  GfwOj  885. 

OFFSET. 

1.  Compensation  rests  upon  good  &ith.  Vincent  v.  Oandolpho,  526. 

2.  An  assignee,  for  the  purpose  of  distributing  a  fund  which  is  the  com- 

mon pledge  of  one's  creditors,  cannot  offset  his  own  debt  (the  charac- 
ter and  terms  of  which  he  does  not  disclose)  against  a  portion  of  the 
common  fund  thus  entrusted  to  him.  Ihid. 

3.  The  fund  is  liable  to  attachment  in  his  hands  at  the  suit  of  the  creditors 

of  the  assignor.  Ihid. 

See  CoMpnaATiov. 

OPPOSITION. 
OVERSEER. 


See  Pbigticb— J^oma^KMA  v.  Nodal,  841. 
Talo  ▼.  Hoopet,  4m. 


Bee  J>AMAQm^MUl0r  t.  Stnoart,  170. 
See  CosTRAcn—Zambert  ▼.  King,  668. 
Perrei  r.  8anehm,  687. 

PARENT  AND  CHILD. 

1.  The  legal  presumption,  that  the  husband  of  the  mother  is  the  father  of  all 

children  conceived  during  the  marriage,  can  only  be  rebutted  in  the 
mode  and  within  the  time  prescribed  by  law.      Dejol  v.  Johnson,  853. 

2.  The  right  to  disavow  or  repudiate  a  child  bom  under  the  protection  of  the 

legal  presumption,  is  peculiar  to  the  father  and  can  be  exercised  only  by 
him  or  his  heirs  within  a  given  time  and  in  certain  cases ;  and  if  the 
father  renounces  the  right  expressly  or  tacitly,  it  is  extinguished  and 
can  never  more  be  exercised  by  any  one.  Ibid, 

3.  The  disavowal  by  the  father  must  be  made  in  a  judicial  proceeding,  an 

action  to  which  the  child  is  a  necessary  party.  If  the  father  has  never 
legally  contested  the  legitimacy  of  a  child  bom  in  lawful  wedlock,  mere 
oral  and  ex  parte  declarations  of  the  father,  or  his  wife,  or  of  the  child 
whose  claim  is  contested,  touching  the  legitimacy,  cannot  be  received  as 
evidence.  Ibid. 

See  fSLXCTicz^Greentcood  v.  JV>tc  Orleam,  446. 
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PARTITION. 

1 .  The  Judge  in  decreeing  a  partition  must  direct  the  manner  in  which  it 

shall  be  made.  HarreU  v.  Harrell,  549. 

2.  The  partition  spoken  of  by  Art  1449  CL  C,  applies  only  to  partitions 

regular  in  form,  as  donations  inter  vivos  or  mortis  eausa,  and  not  to  a 
mere  division  of  property  without  writing.  Such  divisions  can  only  give 
rise  to  collations  among  the  heirs,  whenever  a  definitive  partition  is 
made.  This  case  remanded  for  such  partition  under  the  plaintiffs^  prayer 
for  general  relief.  Laeour  v.  Laeoxir^  724. 

PARTNERSHIP. 

1.  In  an  action  for  the  liquidation  of  the  affairs  of  a  partnership,  when  one 

partner,  the  plaintiff,  sets  up  a  chiim  under  express  contract  for  compen- 
sation for  extra  services  or  labor,  testimony  is  inadmissible  to  prove  the 
value  of  the  services  of  the  other  partner  under  a  claim  by  reconvention 
on  a  quantum  valebant.  Hill  v.  Matta^  179. 

2.  No  partner  is  entitled,  unless  under  a  special  agreement,  to  any  compen- 

sation, commission  or  reward  for  his  services  while  employed  in  the 
partnership  business.  Ihid. 

.  8.  Where  it  does  not  appear  to  have  been  more  the  duty  of  one  partner  than 
another  to  collect  debts  due  to  the  partnership,  and  the  partner  who  un- 
dertakes to  collect  them  has  placed  them  in  the  hands  of  a  competent 
attorney,  and  has  acted  in  good  faith,  he  ought  not  to  be  held  respon- 
sible for  the  negligent  or  irregular  acts  of  such  attorney  (or  other  com- 
petent agent)  although  the  suit  was  brought  in  the  name  of  the  indi- 
vidual partner  instead  of  the  names  of  the  joint  owners. 

Aiken  v.  Ogilvie,  353. 

4.  One  who  is  clerk  and  also  in  partnership  in  a  particular  business  with  his 

employer,  may,  where  his  duties  as  clerk  and  partner  are  distinct,  sue 
for  his  salary  due  him  in  the  former  capacity,  without  resorting  to  a  suit 
for  the  settlement  of  the  partnership  transactions. 

Alexander  v.  Alexander ^  588. 

5.  A  sale  made  by  two  of  three  parties,  of  their  interest  in  a  commercial  co- 

partnership, to  the  third  partner,  does  not  deprive  the  creditors  of  the 
partnership  of  their  privilege  upon  such  effects  of  the  partnership  as  may 
be  found  in  the  succession  of  the  latter  partner,  the  vendee,  at  his  death. 

Succession  of  Beer^  698. 

For  seixare  of  partnerahtp  property  to  pay  debt  of  indlTidual  partner, 
See  Beauchamp  v.  ChacKerl,  851. 

PAYMENT. 
1.  A  tender  of  payment  by  the  creditor  in  order  to  exonerate  him^  must  be 
followed  by  a  consignment  or  deposit  of  the  money  or  notes.  G.  C  2168, 
2165;  C.  P.  405,  407,  412.  Walker  v.  Brown,  266. 

PAYMENTS,  IMPUTATION  OF. 

See  AccocwT— iTtfoiM  v  Brandon,  80. 
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PLEADING. 

1.  Where  the  plaintiff  sued  to  recover  the  value  of  horses  shipped  on  defend- 

ant's boat,  and  alleged  to  have  died  of  a  disease  contracted  in  con- 
sequence of  the  negligence  and  want  of  skill  of  those  in  charge  of  the 
boat  in  removing  the  horses  from  one  part  of  the  boat  to  another,  under 
the  general  denial  it  is  competent  for  the  defendants  to  give  in  evidence 
all  circumstances  going  to  relieve  the  act  of  removal,  of  the  character  of 
a  tortious  violation  of  the  contract  between  the  parties,  by  assigning  a 
reasonable  necessity  for  such  removal. 

Elliot  V.  Steamboat  James  JRobb,  12. 

2.  The  defendant,  in  his  answer  to  a  suit  for  money  loaned  to  him,  averred 

that  the  money  was  not  loaned  but  given  to  him,  partly  in  payment  of 
an  antecedent  indebtedness,  and  partly  as  a  remunerative  donation  for 
services  rendered,  ffeld :  That  this  was  not  an  admission  that  the  de- 
fendant was  ever  indebted  to  the  plaintiff,  and  that  the  burden  of  proof 
rested  on  the  plaintiff  to  establish  that  the  transaction  was  a  loan. 

RohrhacJcer  v.  Schilling^  17. 

3.  In  an  action  on  a  valued  policy  of  insurance  the  plaintiff  is  not  put  on 

proof  of  interest  in  the  object  insured  by  a  plea  of  the  general  issue. 
Kathman  v.  General  Mutual  Insurance  Co.^  35. 

4.  When  the  shipper  has  insured  the  freight,  unless  there  is  a  special  denial 

in  the  answer  that  he  paid  the  freight  in  advance  the  fact  need  not  be 
proved.  Ihid, 

5.  The  appointment  of  a  tutor  by  a  court  of  competent  jurisdiction  cannot 

be  questioned  collaterally ;  such  appointment  must  be  avoided  by  a 
direct  action,  or  in  the  mode  pointed  out  by  law. 

Martin  v.  Jones^  168. 

6.  As  :i  general  principle,  a  plan  annexed  to  a  petition  should  be  used  to 

explain  anything  that  is  ambiguous  or  unexplained  in  the  petition,  but 
it  cannot  control  a  written  description  of  the  metes  and  bounds  of  the 
land  claimed  in  which  thcr^  is  nothing  ambiguous. 

Remy  v.  Municipality  Ko.  Ttco^  500. 

7.  The  party  who  relies  on  an  exception  dilatory  in  its  nature,  although 

arising  on  the  face  of  the  proceeding,  must  specially  plead  his  ex- 
ception and  point  out  the  particular  defect  upon  which  he  relies. 

Scott  V.  Jackson,  640. 

8.  In  an  action  on  a  penal  statute  which  must  be  strictly  construed,  it  s 

necessary  that  the  facts  constituting  the  gravamen  should  be  clearly 
and  distinctly  stated.  2^eu>  Orleans  v.  Gordon,  749. 

9.  Compensation  must  be  pleaded  specially.        Porche  v.  LeBlanc,  778. 

10.  In  a  suit  to  remove  the  father  from  the  tutorship  of  his  minor,  on  the 

ground  of  notoriously  bad  conduct,  the  party  should  allege  particular 
facts  of  which  the  defendant  was  guilty,  in  order  to  enable  the  court  to 
determine  whether  such  facts  constituted   "  notoriously  bad  conduct" 

Edwards  v.  Morrow,  887. 

11.  No  cause  of  exclusion  or  removal  from  the  tutorship  is  applicable  to  the 

father,  except  that  of  unfaithfulness  of  his  administration  and  of  notori- 
ously bad  conduct.     C.  C.  326  Thid. 
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POLICE  JURY. 

1.  The  Legislature  may  constitutionally  delegate  to  Police  Juries  authority 

to  pass  all  such  ordinances  as  they  may  deem  necessary  relatiTe  to  roads 
and  levees.  Bumieher  t.  Bruooe^  169. 

2.  The  Police  Jury  may,  in  order  to  avoid  the  expense  of  expropriation  of 

property,  authorize  the  owners  of  the  soil  over  which  the  road  pnsses, 
to  keep  up  gates  by  which  the  right  of  way  may  be  secured  to  the 
public  with  the  least  injury  to  the  owner.  Ihid, 

See  CoxanTmoif — Af>ery  r.  Poliet  Jury^  &M. 

PRACTICE. 

1.  The  plaintiff  had  filed     supplemental  petition,  after  answer  and  recon- 

ventional  demand  by  the  defendant  A  default  was  taken  on  the  sup- 
plemental petition,  which  was  afterwards  confirmed  ex  parte  upon  the 
deposition  of  a  witness  examined  under  commission.  The  case  did  not 
stand  fixed  for  trial  at  the  time.  Held :  That  such  a  proceeding  was 
irregular  and  that  no  judgment  should  have  been  rendered  on  the  sup< 
plemental  petition,  until  the  whole  case  had  been  regularly  tried. 

Knigkt  v.  Knight,  59. 

2.  The  plaintiff  in  an  action  is  not  bound  to  set  forth,  and  at  the  same  time 

accompany  by  a  specific  denial,  matters  of  defence  which  the  defendant 
may  urge  in  his  own  behalf.  McRae  v.  PurcU,  85. 

8.  A  bill  of  exceptions  should  be  taken  or  reserved  at  the  time  the  ruling  of 
the  Judge  in  the  matter  complained  of  was  made.  If  not  then  reserved, 
the  Judge  cannot  be  compelled  on  a  subsequent  day  to  sign  a  bill  of 
exceptions.       State  v.  The  Judge  of  the  Second  District  Court,  113. 

4.  When  a  motion  is  made  to  take  the  answers  of  parties  to  interrogatories 
for  confessed,  on  the  ground  of  their  being  evasive,  the  court  must  act 
on  the  motion,  it  cannot  be  referred  to  the  jury  to  determine  on  the 
merits  of  the  cause.  Knox  v.  Thompwrn,  114. 

6.  As  a  general  rule,  it  is  too  late,  after  the  evidence  has  been  closed  and  the 
argument  commenced,  to  allow  new  issues  of  fact  to  be  made.  The  plea 
of  payment,  however,  is  highly  fiivored.  Courts  always  lean  to  the 
correction  of  an  error  that  works  injustice,  and  the  strict  rules  oi  prac- 
tice may,  with  more  propriety,  be  relaxed,  when  the  parties  litigant  are 
not  the  original  contracting  parties.  The  rule  relaxed  under  the  facts 
of  this  case.  SuceesHon  of  Regan,  116. 

6.  Judgment  reversed  where  rendered  on  issue  joined  by  defendant,  a  mar- 

ried woman,  unauthorized  by  her  husband  or  the  court 

TilUt  V.  UpUm,  146. 

7.  The  husband  being  sued  with  the  wife,  and  both  cited,  the  plaintiff  might 

have  made  his  judgment  by  default  final  on  proving  his  demand,  but  it 
must  appear  from  the  record  that  such  proof  was  made.  Ihid. 

8.  The  summary  proceeding  by  rule  can  have  place  only  in  those  cases  ex- 

pressly provided  for  by  law.  Sumner  v.  Dunbar,  182. 

9.  In  the  case  of  respite,  which  differs  essentially  from  a  surrender,  one  cre- 

ditor cannot,  by  rule,  contest  a  judgment  and  mortgage  resulting  from 
the  recording  of  it,  of  another  creditor.  He  must,  for  such  purpose, 
resort  to  an  ordinary  action.  Ibid. 
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10.  The  fees  for  services  of  an  attorney  at  law,  although  he  has  acted  under 

an  appointment  by  the  court,  as  tutor  ad  litem,  for  minors,  cannot  be 
recovered  in  a  proceeding  by  rule,  after  the  determination  of  the  litiga- 
tion in  which  he  has  been  employed.  Nolan  v.  Taylor,  20]. 

11.  There  was  error  in  condemning  the  plaintiff  to  pay  any  of  the  costs  of 

suit  The  costs  produced  by  the  call  in  warranty  should  be  borne  by 
the  defendant  Lacour  v.  Watson,  214. 

12.  There  is  no  law  authorizing  the  court  to  appoint  a  curator  ad  hoc  to  re- 

present the  slaves  of  a  testator  in  a  suit  brought  by  his  forced  heirs  to 
annul  the  disposition  of  the  will  enfranchising  them. 

Molaison  v.  ffebert,  232. 

12.  When  the  defendant  had  no  acknowledged  domicil  or  residence  in  the 
parish  in  which  he  was  sued,  held,  that  the  return  of  the  Sheriff  that 
he  had  left  the  copies  of  the  petition  and  citation  at  defendant's  place  of 
residence  in  the  parish,  with  a  white  person  over  the  age  of  fourteen 
years,  *'  residing  at  said  residence,"  was  manifestly  bad. 

Flyim  V.  Ehodes,  289. 
18.  The  judgment  rendered  against  the  defendant  after  default  thereupon, 
was  null  and  void,  as  the  defendant 'hiade  no  appearance  in  the  cause. 

Ibid. 

14.  As  the  plaintiff,  previous  to  bringing  his  action  to  annul  the  judgment, 

made  a  tender  of  the  amount  for  which  his  rights  in  the  succession  had 
been  sold,  and  which  had  gone  to  the  payment  of  his  judgment  debtor, 
it  was  not  necessary  to  make  him  a  party  to  the  suit  to  annul  the 
Sheriff's  sale.  Dearmond  v.  Courtney,  251. 

15.  The  proper  mode  of  seizing  a  debt  existing  in  the  form  of  a  judgment,  is 

a  notification  of  seizure  by  the  Sheriff  to  the  judgment  debtor. 

Montieon  v.  Mullen,  276. 

16.  The  husband  has  under  his  control  personal  actions  to  which  his  wife  is 

entitled,  but  the  joinder  of  the  wife  in  the  suit  does  not  destroy  the 
action.  Barton  v.  Katanaugh,  332. 

17.  The  remedy  given  to  third  persons  by  opposition  is  limited  to  the  cases 

specified  in  the  Code  of  Practice.  Such  third  persons  may,  as  in  a 
separate  action,  obtain  an  injunction  and  arrest  the  seizure  of  the  pro- 
perty he  claims,  but  cannot  assail  the  regularity  of  the  plaintiff's 
proceeding  against  the  defendant  in  the  seizure. 

Homagosa  v.  Nodal,  341. 

18.  An  order  rendered,  but  not  entered  at  the  time,  may  be  entered  nunc  pro 

tunc  in  proper  cases.  Ferguson  v.  Millaudon,  348. 

19.  Plaintiff  sued  originally  upon  a  quantum  meruit  for  materials  furnished 

and  work  done  in  building  a  house,  and  afterwards,  by  an  amendment 
admitted  by  the  court,  set  up  a  written  contract  (10  An,  61.)  On 
the  case  being  remanded,  the  defendants  objected  to  the  action  being 
maintained  against  them,  because  they  hid  not  been  put  in  default 
Held :  That  this  case  does  not  come  within  the  rule  relied  on  by  defen- 
<la"ts.  Boper  v.  Ma^ee  et  al,  400. 
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20.  When  a  party  acknowledges  service  of  a  rule  on  him  to  set  aside  a  judi;- 

ment,  and  contests  it  on  its  merits,  it  has  the  effect  of  a  waiver  of  all 
exceptions  to  the  form  of  proceeding.  May  v.  Ball^  416. 

21.  The  father  and  mother,  while  their  children  are  under  their  authority, 

may  appear  for  them  in  court  in  any  kind  of  civil  suit  in  which  they 
may  be  interested.  Greenwood  v.  New  Orleans^  426. 

22.  The  interest  of  the  parents  does  not  conflict  with  that  of  their  children, 

on  account  of  the  usufructuary  interest  the  parents  have  in  the  property 
of  their  children.  Ilnd, 

28.  Interlocutory  orders  made  in  the  progress  of  a  cause  have  their  effect 
without  being  signed  by  the  Judge. 

State  v.  The  Judge  of  the  Fifth  District  Court,  455. 

24.  A  party  intervening  in  an  attachment  suit  and  claiming  a  privilege  on  the 

property  attached,  is  bound  to  see  that  his  intervention  is  properly  put 
at  issue  and  brought  to  trial.  YaU  v.  Hoopet^  460. 

25.  When  no  default  is  taken  and  no  issue  joined  on  the  petition  in  interYen- 

tion,   the  plaintiff  may  proceed  to  render  his  judgment  by  de^lt 
against  the  defendant  final,  without  the  cause  being  fixed  for  triaL 

Ihid. 

26.  The  intervention  falls  with  thtf  decision  of  the  main  suit  Ibid. 

27.  The  proper  mode  of  testing  the  rights  of  one  claiming  the  vendor's  privi- 

lege on  property  attached,  is  not  by  way  of  intervention  but  by  third 
opposition  Ihid, 

28.  Granting  leave  to  defendants  who  have  been  joined  in  an  action  for  dam- 

ages, to  have  separate  triab^,  rests  in  the  discretion  of  the  Judge  who 
tries  the  case.  Clement  v.  TFa/er,  599. 

29.  Plaintiff  objected  to  defendants  filing  an  amended  answer.     Held :  That 

he  was  properly  allowed  to  do  so.     The  matters  set  up  in  it  having  an 
important  bearing  on  the  merits  of  the  case.  Ibid. 

30.  A  party  who  excepts  to  the  proceedings  in  a  cause  in  which  he  is  inter 

ested,  must  show  in  his  bill  all  the  facts,  not  otherwise  of  record,  neces- 
sary to  give  the  act  complained  of  its  erroneous  complexion. 

State  V.  Jackson,  679. 

31.  A  bill  of  exceptions  which  does  not  state  the  grounds  on  which  it  is  taken 

cannot  be  examined.  Porehe  v.  LeBlane,  778. 

See  AcriOH—  WUlianu  r.  Clow,  878. 
Sec  OomivvkSCK— Jeter  v   ffeard^H. 

See  ExBCiTTOxs  (Homologating  tableau)— 5u«c^M<on  of  MinvUUt^  78. 
See  AcnoH— -ITaWo  v.  Angomar^  74. 
See  N«w  Trials Barrow  r.  Lcmdry^  88. 
See  ISxviBxn—Thompum  v.  Parrent,  1S8. 
See  Courts— *Stote  v.  Wiltion,  189. 
See  JuvLT—StaU  v.  Lenares^  2S6. 
See  QtAKKtsuitz—Gaty  v.  Franklin  Insurance  Co.y  272. 
See  PBOVUIIO.SAL  SKZCRK—Hofftte^t  v.  SUam^r  Clarke^  800. 
See  8cccE»8io.N— 5tfcc«»io»  qf  Harrd,  887. 
See  Jddicul  ^kiM—Brotcn  v.  Kendall,  S4T. 
See  Elkctioss — AuffwHn  v.  Eggletton,  866. 
See  SuPRii^B  CoxjKt—SUiie  v  Judge,  <frc.,  40&. 

SUn^  V.  KiUy,  805. 
See  Dblivkrt  Bokd— J?ranrf«r  t.  Bcbo,  616. 
See  ExBCUTOHT  Pbocbss— f/<fnJMn«  t.  Grigtby,  6l2, 
See  Salb— Z<M<p«  v.  Wickn,  789. 
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PRESCRIPTION. 

1.  The  universal  legatee  cannot  set  up  the  will  of  the  testator  as  a  just  title 

and  make  it  the  basis  of  the  prescription  of  ten  years. 

Griffon  v.  Blanc^  6. 

2.  The  prescription  of  one  year,  under  Art  3499  of  the  Civil  Code,  as  to 

workmen,  laborers  and  servants,  only  applies  where  the  employment 
has  been  by  the  day  or  by  the  month ;  it  does  not  apply  to  claims  for 
the  value  of  work  done  by  the  job,  and  of  materials  furnished  for  such. 

Key^  et  al.  v.  Riley,  19. 

3.  Endorsements  of  partial  payments  in  the  handwriting  of  the  holder  of  a 

written  obligation,  are  not  of  themselves  sufficient  proof  of  an  inter* 
ruption  of  prescription.  They  will,  however,  when  other  facts  are  shown 
leading  inevitably  to  the  conclusion  that  the  holder  of  the  obligation 
made  the  endorsements  before  prescription  was  acquired  in  favor  of  the 
debtor,  and  against  his  own  interest.  Beatty  v.  Clement,  32. 

4.  The  heir  who  has  permitted  thirty  years  to  elapse  without  having  done 

any  act  showing  an  intention  to  accept  the  succession  is  barred  by  pre- 
scription from  any  right  as  heir.     C.  C.  1 023. 

Succession  of  Waters,  97. 

5.  A  suit  brought  against  the  husband  on  notes  due  by  the  community,  in- 

terrupts prescription  as  to  the  heirs  of  his  deceased  wife.     C.  C.  8617. 

Succession  of  Began,  116. 
C.  When  defendant's  title  is  not  traced  to  a  sovereign  grant,  possession  in 
good  faith  under  successive  purchases  from  private  vendors  for  more 
than  ten  years,  will  not  constitute  a  title  by  prescription  against  one 
who  claims  under  a  patent  from  the  United  States,  issued  within  ten 
years  previous  to  the  institution  of  the  suit 

Laidlaw  v.  Landry,  161. 

7.  In  the  absence  of  any  other  evidence,  of  the  date  of  the  actual  severance  of 

the  land  from  the  public  domain,  the  date  of  the  patent  must  be  con- 
sidered as  the  time  when  the  severance  took  place.  Ihid, 

8.  The  burden  of  proof  rests  with  the  party  pleading  prescription  to  show 

affirmatively  a  state  of  &cts  which  will  sustain  the  plea.  Ihid. 

9.  When  an  attorney's  fee  is  contingent  upon  his  success  in  collecting  money 

for  his  client,  the  fee  not  being  exigible  until  the  money  is  collected, 
prescription  against  the  attorney's  demand  does  not  begin  to  run  from 
the  date  of  the  judgment  he  has  obtained  for  his  client 

Morgan  v.  Brown,  169. 

10.  Although  the  action  for  a  reduction  of  the  price  of  land  on  the  ground  of 

deficiency  in  quantity  be  prescribed,  it  may  nevertheless  be  set  up  as 
a  means  of  defence  against  a  demand  for  the  price. 

MilUr  V.  Tate,  160. 

11.  The  acknowledgment  of  a  debt  by  a  married  woman  in  the  presence  of 

her  husband,  and  tacitly  assented  to  by  him,  will  interrupt  prescription. 

Orcutt  V.  Berrett,  178. 

12.  The  Statute  of  1 852,  which  declares  "  that  the  prescription  of  all  other  open 

accounts,  the  prescription  of  which  is  ten  years,  under  existing  laws. 
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PRESCRIPTION  {Continued). 

shall  be  prescribed  by  thre©  years,"  is  not  applicable  to  the  case  of  a 
demand  for  balance  of  subscription  to  the  capital  stock  of  a  corporation. 
Xcic  Orleans  and  Jackson  Railroad  Company  v.  Estliii^  184. 

13.  An  inscription  of  a  mortgage  which  is  not  renewed  until  after  an  interval 

of  ten  years,  ceases  to  have  effect  against  any  third  person  having  an 
adverse  interest.  Succession  af  Floiter^  216. 

14.  The  subsequent  reinscription  only  gives  its  effect  from  the  date  of  such 

reinscription.  Ihi^. 

15.  Prescription  against  the  creditors  of  an  insolvent  is  suspended  by  a  sur- 

render of  his  property,  but  the  same  principle  is  not  applicable  to  suc- 
cessions wliether  solvent  or  insolvent.  Ibid. 

16.  The  right  of  a  mortgage  creditor  is  lost  by  the  failure  to  reinscribe  within 

ten  years,  although  before  the  ten  years  had  expired  the  mortgagor  had 
died.  I  hid. 

17.  When  there  has  been  fraud  on  the  part  of  the  vendor,  and  no  proof  that 

he  had  any  knowledge  of  the  existence  of  a  redhibitory  vice  in  the  slave 
sold,  the  redhibitory  action  is  prescribed  in  one  year  from  the  sale. 

Riddle  V.  Krcinlichl^  297. 

18.  in  an  action  to  recover  a  part  of  the  price  unpaid, the  vendor  may  set  up 

the  redhibitory  vice  as  matter  of  defence,  although  more  than  a  year  has 
elapsed  since  the  sale.  Ho  cannot,  however,  b}'  a  reconvcntional  de- 
mand, after  the  lapse  of  one  year,  recover  back  the  jiart  of  the  price 
which  has  been  paid.  I  hid. 

19.  The  petition  charged  that  the  defendants  had  unwarrantably  and  illegally 

destroyed  a  certain  railroad ;  that  the  iron  and  materials  of  the  road 
were  the  petitioners  property,  and  that  the  iron  and  iiiaterials  were 
kept  from  the  petitioner  by  the  defendants,  and  claimed  the  vsilue  of 
said  materials.  Raid  :  That  the  action  was  one  of  damages  for  a  tort, 
and  the  prescription  of  one  year  applicable  to  it. 

Harper  v.  Municipality  Xo.  One^  S4G. 

20.  Where  several  persons  buy  a  tract  of  land,  in  the  name  of  one  of  them- 

selves, for  the  purpose  of  dividing  it  into  lots  and  squares,  and  selling 
the  same  at  a  profit  to  be  shared  among  them,  the  notes  and  assets,  as 
well  as  the  unsold  lots,  we  subject  to  the  action  of  partition,  and  a  suit 
by  one  of  the  partners  against  the  other,  to  compel  him  to  account  for 
sales  made  by  him,  will  not  be  barred  by  the  prescription  of  ten  years 

Ail-en  v.  Ogihie^  358. 

21.  In  assumpsit  of  a  debt  conditionally^  prescription  does  not  commence  to 

run  until  the  condition  is  accomplished.         Stcirart  v.  Marston^  356. 

22.  Prior  to  the  Act  of  1837  the  office  of  curator  of  a  vacant  estate  termi- 

nated in  one  year  from  the  date  of  his  appointment.  The  action  to  com- 
pel the  curator  of  a  vacant  estate  to  render  his  account  seems  to  be  of 
the  nature  of  the  action  of  mandate,  and  subject  to  the  prescription  of 
ten  years  from  the  expiration  of  his  office. 

}Mhon  v.  McGreal^  357. 
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23.  The  character  the  plaintiff  has  given  to  his  action  by  his  pleadings  must 

determine  the  prescription  applicable  to  it.  Ihid. 

24.  The  Act  of  the  Legislature  of  the  5th  March,  1852,  having  fixed  the  pre- 

scription of  the  accounts  of  merchants  and  all  other  open  accounts  at 
three  years,  whereas  the  prescription  was  previously  ten  years,  when 
more  than  one-third  of  the  time  required  for  the  prescription  under  the 
former  law  had  efapsed.  Held :  that  the  account  sued  on  was  pre- 
cribed  after  the  lapse  oi'  two  j'cars  (being  two-thirds  of  the  time  re- 
quired under  the  new  law)  from  the  date  of  the  promulgation  of  the 
statute  to  the  institution  of  the  suit.  Tah.  v.  Garland^  525. 

2r>.  The  Act  of  the  Legislature  of  1848  abolishes  the  distinction  between  resi- 
dents and  absentees  in  matters  of  prescription.  Ihid. 

20.  There  is  no  proscription  of  obligations  of  individuals  for  the  security  of 
stock  subscribed  and  unpaid,  so  long  as  the  liquidation  of  the  company 
continues.  Succession  of  Shropshire^  527. 

27.  The  claim  of  an  agent  against  his  principal  for  services  in  the  selling  of 

lands,  is  not  embraced  in  the  words  "  open  accounts,''  which,  by  the 
Statute  of  1852,  are  prescribed  against  in  three  years. 

Cooper  v.  Harrison-^  631. 

28.  Ten  years  is  the  only  prescription  against  such  a  demand.  Hid. 

29.  A  credit  appearing  on  a  note,  will  not  interrupt  prescription,  unless  it  is 

shown  where  and  by  whom  the  payment  was  made. 

Mcu^lellv.  Pooley,  661. 

30.  "Where  a  judgment  creditor  seizes  property  on  execution  and  a  third  op- 

ponent sets  up  a  privilege  on  the  thing  seized,  it  is  competent  for  the 
seizing  creditor  to  plead  prescription  against  the  opponent,  nor  will  the 
circumstance  that  the  opponent,  since  the  filing  of  his  opposition,  ob- 
tained a  judgment  on  his  claim  in  a  difTeretit  court,  alBect  the  seizing 
creditor's  right  to  make  the  plea.  Ihid. 

31.  An  action  brought  against  the  principal  debtor,  interrupts  the  prescrip- 

tion on  the  part  of  the  surety.     C.  C.  8518. 

Ferguson  v.  GUize^  667. 

32.  A  nonsuit  entered  up  against  a  party  who  does  not  appear  when  called  in 

court,  is  not  such  an  abandonment  of  the  suit,  as  prevents  it  from  in- 
terrupting prescription.  Devalcourt  v.  Dillon,  672. 

33.  Xo  effect  can  be  given  to  a  plea  of  prescription  where  the  boundaries  are 

not  established  in  a  manner  to  show  to  what  property  the  plea  must  be 
applied.  Martin  v.  Breavx,  689. 

34.  Under  Art.  C.  C.  2720,  which  is  held   to  apply  to  all  persons  except 

menial  servants,  the  right  of  action  of  a  pilot,  who  has  ])ecn  discharged 
'*  without  any  serious  ground  of  complaint,''^  for  his  wages  for  the  full 
term  for  which  ho  was  employed,  accrues  immediately  upon  his  dis- 
charge, and  the  prescription  of  one  year  against  his  suit  will  commence 
when  the  right  of  action  has  accrued.  .'^hoemal'er  v.  Bryan.  697. 
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J>5.  An  action  to  recover  wages  of  the  officers,  sailors  and  crews  of  ships  and 
other  vessels,  is  prescribed  in  one  year,  whether  they  are  employed  bj" 
the  season  or  by  the  month.  Martin  v.  Bryan,  722. 

86.  An  action  of  debt  upon  a  judgment  rendered  in  another  State  of  the 
Union,  is  a  personal  action,  the  prescription  of  which  is  governed  by 
Art.  8508  of  the  Civil  Code.  De<il  v.  Patterson,  72a 

37.  Since  the  Act  of  March,  1848,  (promulgated  4th  April,  1848,)  placing 

absentees  and  non-residents  on  the  same  footing  with  residents  of  the 
State,  in  relation  to  the  laws  of  prescriptfon,  ten  years  will  suffice  to 
enable  a  judgment  debtor  to  prescribe  against  his  creditor,  though  the 
latter  be  a  resident  of  another  State.  Ibid. 

38.  When  a  statutory  change  is  made  in  regared  to  a  particular  term  of  pre- 

scription, the  time  anterior  to  the  promulgation  of  the  change  is  reckon- 
ed according  to  the  old  law,  and  the  subsequent  time  according  to  the 
new  enactment.  J  bid. 

89.  Thirty  years  uninterrupted  possession  is  required  to  enable  a  party  to 
prescribe  beyond  his  title.  Gray  v.  CouviUon,  730. 

40.  To  sustain  the  plea  of  prescription  under  Art  849,  C.  C,  it  is  necessiry 

not  only  to  show  a  possession  of  ten  years,  but  also  that  this  possession 
has  been  held  by  boundaries  fixed  according  to  a  common  title  or  dif- 
ferent titles.  Art  829,  and  the  following  articles,  prescribe  the  mode 
of  fixing  boundaries,  and  the  Art.  849  must  be  considered  in  connec- 
tion with  these.  Ibid, 

41.  By  the  **  action  of  workmen,  laborers  and  servants  for  the  payment  of 

their  wages,"  which  is  prescribed  by  one  year  under  Art  3499,  C.  C. 
is  meant  only  the  action  of  such  workmen,  laborers  and  servants  against 
their  immediate  employers  who  hire  them  by  the  day  or  by  the  month, 
and  not  the  action  of  a  contractor  who  undertakes  a  specific  job. 

Setter  v.  Landry,  842. 

42.  The  action  on  the  contract  is  not  barred  by  one  year,  although  the  charge 

is  made  up  partly  of  the  items  for  which  they  had  to  pay  workmen  and 
material  men.  Ibid. 

48.  The  prescription  applicable  to  a  demand  by  the  holder  of  a  note  is  not 
applicable  to  the  demand  of  the  surety  for  re-imbursement  against  his 
principal.  The  latter  is  a  personal  action  which  is  barred  only  by  ten 
years.  Lintmi  t.  Wikoff.  878. 

Sec  %Ki.z^BenneU  y.  Bennett,  858. 

TanpUt  V.  Baker,  658. 
See  PBiTiLeGi— Fan  WicJde  t.  BelU  Gatee^  270. 
See  T\Ti«A—StaU.  v.  Winfree,  64«. 

PRINCIPAL  AND  AGENT. 

1.  i*n  agent  who  has  been  instructed  to  insure,  cannot  take  the  risk  upon 
himself  as  insurer;  he  cannot,  if  he  does,  recover  from  his  principal 
premiums  for  insurance,  but  in  case  of  loss  he  would  be  bound  to  in- 
demnify his  principal  not  as  insurer  hut  on  the  ground  of  having  failed 
to  comply  with  his  instructions.  Keane  v.  Brandon^  20. 
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2.  The  defendants  were  appointed  a  *'  Permanent  Committee"  to  forward  a 

scheme  proposed  at  a  public  meeting  of  the  citizens  of  New  Orleans,  of 
establishing  a  railway  across  the  Isthmus  of  Tehuantcpec,  and  in  that 
capacity  contracted  with  the  plaintiff*.  It  was  held  that  the  burden  of 
proof,  as  to  the  terms  of  the  contract,  rested  upon  the  plaintiff,  and  that 
to  hold  the  defendants  liable,  he  must  show  that  he  contracted  with 
them  personally,  or  that  they  misled  him  by  assuming  to  act  for  others 
without  sufficient  authority.  Trastour  v.  Fallon^  25. 

3.  In  cases  of  this  character,  the  controlling  question  is,  whom  did  the  em- 

ployee trust?  If  no  artifice  or  deception  was  used  in  making  the  con- 
tract, and  the  employee  knew  the  capacity  in  which  his  immediate  em- 
ployer acted  and  looked  to  a  special  fund  or  to  a  projected  company  to 
reward  him,  he  cannot  hold  the  honest  agent  personally  liable. 

Ibid, 

4.  Where  the  mandatary  has  made  no  agreement  for  a  compensation  for  his 

services,  and  it  cannot  be  inferred,  either  from  the  nature  of  the  em- 
ployment or  the  relation  of  the  parties,  that  it  was  in  contemplation  of 
both  parties  that  the  mandatary  should  receive  compensation  for  his 
services — it  is  a  case  of  a  gratuitous  procuration,  and  the  mandatary  is 
not  entitled  to  compensation.         Lafourche  Nav.  Co.  v.  Collins^  119. 

5.  The  defendants,  the  factors  of  the  plaintiff,  effected  insurance  on  their 

stock  of  tobacco  and  other  merchandise  in  four  different  insurance  com- 
panies. Some  of  the  insurances  were  for  six  months,  others  for  a  year, 
and  at  different  rates.  The  rate  of  insurance  was  equal  to  one-eighth 
of  one  per  cent  per  month.  The  plaintiff,  in  the  accounts  rendered  of 
sales  of  tobacco,  was  charged  one-fourth  of  one  per  cent  per  month  for 
insurance.  Held :  That  the  defendants  were  not  to  be  considered  as 
plaintiff's  agents  in  the  insurances  they  had  effected,  but  they  are  to  be 
considered  as  being  themselves  the  insurers  of  the  plaintiff  at  the  rate 
of  one-fourth  of  one  per  cent  per  month,  and  as  having  re-insured  at 
the  best  terms  they  could  obtain  in  the  different  insurance  offices  in  the 
city.  Miller  v.  Tate,  160. 

8.  The  plaintiff's  tobacco  having  been  lost  by  fire,  the  defendants  are  not 
entitled  to  charge  commissions  on  sales  not  actually  made.  Their  lia- 
bility to  the  plaintiff  is  that  of  insurers.  I  hid. 

7.  The  commissioners  of  the  MeDonogh  estate  are  the  mandataries  of  the 

cities  of  New  Orleans  and  Baltimore,  and  derive  no  power  from  the  will 
of  the  testator.  (See  case  of  Society  for  relief  Orphan  Boy  a  v.  New 
Orleavn  and  Baltimore,  12  An.  02.) 

Xew  Orleans  v.  Succession  of  MeDonogh,  240. 

8.  The  commissioners  and  agents  cannot  stand  in  judgment  for  the  cities 

without  the  authorization  of  the  latter.  Ibid. 

».  Persons  owning  or  chartering  a  steamboat,  are  bound  by  the  acts  of  the 
Captain  employed  by  them  in  matters  appertaining  to  the  regular 
business  of  the  boat.  Mackey  v.  DeBlanc,  377. 

10.  So  also  a  planter  for  engagements  entered  into  for  him  by  his  overseer 
acting  strictly  in  the  line  of  his  employment.  Ibid. 
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11.  A,  being  indebted  to  J5,  deposits  in  his  hands,  merchandize  to  be  sold, 

and  the  proceeds  to  be  applied  to  the  extinguishment  of  the  debt  This 
constitutes  a  cOR^ract  of  mandate  between  A  and  i?,  which  obliges  the 
former  to  reimburse  the  latter,  whatever  necessary  and  useful  expenses 
have  been  incurred  in  fiilfilling  the  object  of  the  mandate. 

Detahonrt  v.  DUlon^  672. 

12.  Brokers  may  extend  their  responsibility  beyond  its  limitations  as  fixed  by 

Art  'J'JST  C.  C,  liy  assuming  to  themselves  other  functions  than  those 
imposed  upon  them  by  law  and  usage.  Where  such  an  agent  has  dis- 
obeyed instructions,  he  cannot  rely  upon  a  ratification  of  his  acts  by  his 
principal,  without  showing  that  they  were  ratified  after  a  disclosure  of 
all  the  material  facts.  Sovdicu  v.  Favrh,  746. 

See  kTrkcauKHT^BuUiity.  YTaUvr,  276. 

See  Attornbt-aT'Law— Jforei  v.  AVtc  Orl^OM^  486. 

See  Usury— fft//y  v.  Berlin,  723. 

PRINCIPAL  AND  SURETY. 

1.  The  seizure  of  property  by  the  Sheriff  under  a  writ  o{  Jieri  jaeias,  and 

his  subsequent  carelessness  or  neglect  by  which  the  benefit  of  the 
seizure  is  lost  to  the  seizing  creditor,  in  consequence  of  the  destruction 
of  the  property  seized,  furnishes  no  ground  to  the  sureties  on  an  ap- 
peal bond,  to  resist  the  payment  of  the  judgment. 

Grieff  V.  Steamhoat  Stacy^  8. 

2.  The  Sherift*  in  such  a  case,  may,   by  his  neglect,  become  responsible  to 

the  defendant  whose  property  was  lost  by  his  neglect,  or  to  the  plain- 
tiff whose  debt  he  has  jeopardized ;  but  the  sureties  on  the  appeal 
bond  would  only  be  subrogated  to  the  defendant's  rights  on  payment  of 
the  judgment,  and  not  until  then  <'ould  they  exercise  any  right  of  ac- 
tion against  the  Sheriff.  Ibid. 
:i  Parties  admitted  to  bail  under  bond,  are,  as  it  were,  transferred  from  the 
custody  of  the  Sheriff  to  the  friendly  custody  of  the  sureties  in  the 
bond,  who  may  at  any  time  surrender  the  accused  in  discharge  of  the 
bond.                                                                         St(tte  v.  Lazarrc,  166. 

4.  When  the  liability  of  the  surety  had  been  fixed  by  the  same  judgment 

in  which  the  principal  was  condemned,  held^  that  an  agreement  under 
which,  without  the  formality  of  a  Sheriff's  sale,  a  twelve  monlh.s'  bond 
was  given  by  the  principal,  to  recover  the  debt  and  costs,  as  if  the  pro- 
perty seized  had  been  adjudicated  on  a  second  crying  for  that  amount 
did  not  have  the  etTect  of  releasing  the  surety. 

Uardenty  v.  Sturffes,  231. 

5.  A  contract  with  the  surety  of  a  creditor  to  indemnify  the  surety  against 

the  consecjuences  of  his  suretyship  is,  in  its  nature,  a  contract  of  per- 
sonal warranty,  reiognizcd  by  Articles  378  and  ^79  of  the  Code  of 
Practice.  Keane  v.  Goldsmith^  560. 

6.  A  right  of  action  against  one  who  has  come  under  such  obligation,  ac- 

crues to  the  surety  as  soon  as  he  has  been  condemned  by  a  final  judg- 
ment to  pay  the  creditor,  and  it  is  not  necessary  that  he  should  have 
paid  the  judgment  to  entitle  him  to  proceed  against  one  who  was  thus 
bound  to  indemnify  him.  Ibid. 
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PRINCIPAL  AND  SURETY  {Continued). 

7.  Sureties  on  an  appeal  bond  sought  to  relieve  themselves  from  liability,  on 

the  ground  that  proper  diligence  was  not  used  to  make  the  money  out 
of  the  principal  debtor.  Held :  That  it  does  not  appear  that  by  any 
act  or  even  neglect  of  the  creditor,  a  subrogation  to  his  rights,  mort- 
gages and  privileges,  can  no  longer  be  exercised  in  favor  of  the  sure- 
ties, and  they  are  therefore  bound.  RaicUns  v.  Barham^  630. 

8.  Three  persons  signed  a  bond  for  the  appearance  of  />.,  charged  with  an 

assault  with  a  dangerous  weapon.  Two  of  the  sureties  delivered  D,  in 
compliance  with  their  obligation  under  the  bond.  D.  escaped,  after  the 
delivery,  and  the  State  sought  to  hold  defendant,  the  other  surety,  lia- 
ble. Held :  When  one,  of  several  sureties,  on  a  single  bond,  avails 
himself  of  the  privilege  of  sun-endering  the  prisoner,  it  must  be  pre- 
sumed to  be  done  in  the  interest  of  his  co-sureties,  as  well  as  of  him- 
self, and  it  absolves  «ill,  if  it  absolves  one.  State  v.  Doynl^  053. 

9.  Xon  constat  that  the  endorser  of  a  promissory  note  against  whom  a  soli- 

dary judgment  has  been  obtained  with  the  mjiker,  was  a  mere  surety 
for  the  latter.  Manke  v.  Duncan^  715. 

10.  Suffering  a  sale  to  be  postponed,  after  a  seizure  under  execution,  is  not 
per  se  a  prolongation  of  the  term  of  payment  to  the  judgment  debtor, 
when  the  sale  takes  place  sooner  than  it  could  have  been  forced  in  the 
usQal  course  of  legal  proceedings.  Nor  will  a  mere  waiver  of  forms 
and  delays  in  the  sale  under  execution  discharge  the  co-debtor,  where 
no  resulting  injury  is  shown.  Where  an  execution  has  been  returned, 
it  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  it  was 
ordered  to  be  returned  for  sufficient  reasons.  A  mere  failure  to  exe- 
cute the  judgment  will  no  more  release  the  co-debtor  than  a  forbearance 
to  sue  would  have  discharjred  the  endorser.  Jbid. 

See  Kcrios—iState  v.  JfcDonnfU,  741. 

PRIVILEGE. 

1.  Payments  made  by  a  fsictor  of  debts  due  by  his  principal,  are  considered 

as  money  advanced  by  the  factor  and  without  a  subrogation  to  the 
rights  of  the  creditor,  the  factor  cannot  claim  any  privilege  arising  from 
tlie  nature  of  the  debts  thus  paid.  Shair  v.  lOwx^  41. 

2.  The  terms  "  necessary  supplies"  furni.shed   to  a  plantation,  include  such 

supplies  only  as  are  essential  to  the  subsistence  and  management  of  the 
plantation.  Ibid. 

3.  Factors  who  have  furnished  supplies  to  a  plantation,  as  regards  creditors 

having  an  equal  privilege  with  themselves,  can  only  claim  a  ratable 
proportion  of  the  proceeds  of  the  whole  crop.  Ibid. 

4.  As  between  the  parties  to  a  building  contract,  the  privilege  of  the  builder 

may  exist  without  registry.  Thompson  v.  Parrent^  183. 

5.  No  privilege,  as  to  third  persons,  exists  in  favor  of  the  vendor  of  an  en- 

gine and  gearing  for  a  sugar  mill,  if  he  permits  it  to  be  attached  to  a 
plantation,  without  having  enregistered  the  contract  of  sale. 

Gary  v.  Bnr^inicrfs,  227. 
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PRIVILEGE,  (Continued). 

6.  The  vendor's  privilege  on  movables  can  only  be  exercised  whilst  such 

movables  remain  in  the  possession  of  the  purchaser  or  where  the  Ten- 
dor  claims  a  preference  on  the  price  over  the  other  creditors  of  the  pur- 
chaser. Penn  v.  Ott,  233. 

7.  A  privilege  on  a  steamboat  for  damages,  caused  by  non-delivery  of  freight, 

is  lost  at  the  expiration  of  sixty  days  from  the  date  of  the  default  and 
consequent  liability.  After  that  time  elapses,  a  sequestration  will  not 
lie.  Van  WichU  v.  SUamer  Belle  Gates,  270. 

8.  The  furnishers  of  provisions  to  the  boat's  crew  are  not  furnishers  of  "ma- 

terials" in  the  sense  of  Art  285,  No.  3,  of  the  Code  of  Practice. 

Roquest  V.  SUamer  B.  C.  Clarke^  300. 

9.  The  landlord  has  a  privilege  upon  the  property  of  the  defendant  not  yet 

removed  from  the  leased  premises.  His  privilege  is  continued  in  force 
by  the  order  of  the  court  directing  the  Sheriff  to  retain  in  his  ha.nds 
the  proceeds  of  the  property  seized.         JV^ir  Orleans  v.  Vaught^  339. 

10.  The  keeper  of  a  livery  stable  has  no  privilege  by  law  upon  carriages  and 

horses  kept  in  his  stable.  Powers  v.  Huhhell^  413. 

11.  When  the  vendee  of  a  carriage  convenanted  with  his  vendor  not  to  sell 

it  to  the  prejudice  of  his  vendor's  right,  and  a  subsequent  purchaser 
assumed  the  payment  of  the  price  and  received  possession  from  the 
original  vendor — Held :  That  the  vendors  privilege  still  existed. 

Ibid. 

12.  The  privilege  awarded  by  Art  3184  of  the  Code  to  furnishers  of  neces- 

sary-supplies to  a  plantation,  does  not  extend  to  a  crop  entirely  culti- 
vated and  gathered  after  the  supplies  were  furnished,  so  as  to  take  ef. 
feet  after  the  plantation  has  been  sold. 

McCatehon  v.  Wilkinson,  488. 

18.  The  privilege  under  that  Article  ''on  the  product  of  the  last  crop  and  the 
crop  at  present  in  the  ground,"  must  be  confined  to  the  crop  cultivated, 
standing  or  being  gathered  and  taken  off  at  the  time  the  supplies  were 
furnished,  it  cannot  be  extended  to  the  crop  subsequently  planted  and 
sold  with  the  plantation  to  a  third  party.  Ihid. 

14.  The  limitation  of  sixty  days  does  not  apply  in  the  case  of  a  privilege  of 

a  vendor  of  coal  furnished  to  a  steamboat  when  the  coal  had  never  been 
received  on  the  boat,  but  was  piled  up  on  the  bank  of  the  river. 

Succession  BrodtricV,  521. 

15.  The  privilege  of  the  vendor  of  the  engine,  boilers  and  machinery  of  a 

vessel,  which  form  a  component  part  thereof,  is  a  privilege  under  Art 
3204  of  the  Code,  and  is  lost  in  the  sixty  days  after  the  materials  were 
furnished.  Ibid, 

16.  A  judgment  obtained  by  the  furnisher  of  such  materials,  with  a  lien  and 

privilege,  is  not  binding  upon  othc^r  creditors  who  were  not  parties  to 
the  judgment  Ibid, 

1 7.  A  pledge,  as  well  as   a  mortgage,  may  be  made  to  secure  an  obligation 

not  vet  risen  into  existence.  Wolf  v.    Wolf,  529. 
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PRIVILEGE  {Continued). 
18.  Priyileges  must  be  regulated  by  the  law  of  the  forum,  and  none  can  be 
claimed  except  such  as  are  granted  in  the  Civil  Code,  Art.  3152,  and 
statutes  amendatory  thereof  Swasey  v.  Montgomery,  800. 

Bet  AnAoaMwn-^MeOreffor  r  Barker,  289. 

Bm  Pbactioi— Jaitf  t.  Moopet,  460. 

See  FAxmuiBTP—SueeMrion^Beer,  MS. 

PROVISIONAL  SEIZURE. 

1.  The  writ  of  provisional  seizure  cannot  be  sued  out  without  a  bond  being 

given  by  the  plaintiff,  except  in  the  cases  expressly  enumerated  in  the 
Code  of  Practice.  JSoquest  v.  Steamer  Clarke,  800. 

PUBLIC  LANDS. 

!•  Plaintiffs'  claim  to  574  63-100  arpens  of  land  was  confirmed  by  Act  of 
Congress  of  28th  February,  1823.  He  claimed  574  68-100  acres,  and  in 
1849  his  claim  was  surveyed  as  containing  this  latter  quantity,  and  the 
survey  approved.  Held:  That  the  plaintiffs'  title  to  the  whole  674  68-100 
acres  would  no  doubt  be  good  against  third  persons,  and  against  any  one 
not  claiming  under  the  United  States  Government ;  but  that  it  is  not  so 
as  against  a  purchaser  from  the  Government,  whose  patent  must  pre- 
vail against  a  mere  survey  without  title.  Hebert  v.  Woods,  211. 

2.  A  sale  of  a  preemption  right  acquired  under  the  Act  of  Congress  of  1841, 

made  prior  to  the  issuing  of  a  patent,  is  null  and  void. 

Arbour  v.  Nettles,  217. 
8.  The  distinction  between  a  transfer  of  the  right  of  preemption  and  a  trans- 
fer of  the  occupancy  and  improvement  upon  which    the    right    of 
preemption  is  based,  commented  on,  and  declared  not  applicable  to  this 
case.  Ibid. 

4.  It  is  only  the  possessor  in  good  faith,  believing  himself  to  be  the  owner, 

who  can  recover  from  the  true  owner  the  value  of  ameliorations  insepa- 
rable in  their  nature  from  the  soil.  Gibson  v.  ffutehins,  645. 

5.  Although  a  settler  upon  public  lands  who  hopes  to  obtain  a  title  under 

the  preemption  laws  is  not  a  trespasser,  he  has  no  claim  against  a 
patentee  of  the  Government  for  the  ameliorations  made  upon  the  land 
of  which  he  has  had  the  use.  He  has  no  claim  against  the  Government 
for  the  value  of  the  improvements  made,  and  the  assignee  of  the  Govern- 
ment takes  the  land  free  from  any  liability.  Ibid. 

6.  A  mere  settler,  even  with  the  hope  of  preemption,  until  he  actually  makes 

his  entry,  has  no  title,  and  improvements  made  by  him  on  public  land 
are  presumed  to  be  for  his  own  benefit  and  at  his  own  risk.        Ibid 

7.  The  Surveyor  General  of  the  United  States  for  the  State  is  the  proper 
person  to  certify  the  township  maps.  Lawrence  v.  Grout,  835. 

8.  The  reservation  in  the  Act  of  Congress  of  March  2d,  1849,  which  devotes 

a  part  of  the  swamp  lands  to  the  State,  of  lands  which  are  "  claimed  or 
held  by  individuals,"  does  not  apply  to  persons  who  claim  or  hold  lands 
without  a  suflBcient  basis  for  perfecting  a  title  thereto.  Ibid 

9.  No  claim  can  be  enforced  for  improvements  made  on  land  while  the  title 

is  in  the  sovereign.  Ibid. 
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RAILROADS. 

8«e  OowoBATion. 

RECEIVER 

1.  What  the  parties  might  do  by  a  power  of  attorney,  the  court  may,  when 

their  interest  require  and  the  parties  are  properly  before  the  ooort, 
order  to  be  done.  ffelme  y.  LittUjahriy  298. 

2.  A  receiver  may  be  appointed  by  the  court,  notwithstanding  the  death  of 

one  partner  and  the  appointment  of  an  executor  to  administer  his  es- 
tate. Ibid. 
8.  The  decree  of  the  court  appointing  a  receiver  to  coUect  the  partnership 
assets  is  itself  sufiScient  authority  to  him  to  institute  a  suit  against  a 
debtor  of  the  partnership.  The  transcript  of  the  proceedings  in  the 
suit  in  which  he  received  his  appointment  need  not  be  produced. 

Ibid. 
REDHIBITORY  ACTION. 

1.  When,  at  a  public  sale,  the  Deputy  Sheriff  proclaimed  the  negro  sold  to 

be  unsound,  the  redhibitory  action  cannot  be  maintained  by  the  pur- 
chaser on  account  of  any  latent  defects,  and  parol  evidence  is  admissible 
to  prove  such  a  declaration.  Fhipps  v.  Berger^  111. 

2.  The  redhibitory  action  cannot  be  maintained  when  the  purchaser  of  a 

slave  permitted  many  months  to  elapse,  after  the  first  development  of 
disease,  without  resorting  to  medical  aid. 

Williams  v.  Talbot,  407. 

S.  An  action  of  redhibition  to  set  aside  the  sale  of  a  slave  on  the  ground 
that  the  slave  had  so  little  mind  or  sense  as  to  be  utterly  worthless 
cannot  be  maintained.  McCay  v.  Chamblist,  412. 

4.  Such  a  case  falls  within  the  Article  2497  of  the  Code  as  a  defect  appar- 

ent to  any  ordinary  observer.  Ibid. 

5.  Where  the  disease  of  which  a  slave  died  manifested  itself  within  three 

days  after  the  sale,  but  death  was  caused  by  a  relapse  not  attributable 
to  negligence  on  the  part  of  the  purchaser,  held,  that  the  sale  shouJd  be 
avoided.  Cornish  v.  SheUon,  415. 

6.  The  presumption  of  the  existence  of  a  disease  at  the  time  of  the  sale, 

from  its  manifestation  within  three  days  after  the  day  of  the  sale,  may 
be  rebutted  by  evidence.  Ibid. 

7.  When  the  death  of  a  slave  is  necessarily  connected  with  and  a  direct  se- 

quence of  the  vice  of  character,  it  can  then  be  no  more  regarded  as  a 
fortuitous  event  than  a  death  which  results  firom  a  vice  of  body. 

Rig  gin  v.  Kendig,  461. 

8.  Held :  That  value  of  a  slave  could  be  recovered  where  the  slave  was  a 

notorious  runaway,  and  died  of  a  disease  contracted  while  a  runaway, 
and  which  was  a  consequence  of  exposure  in  the  woods  and  eating  of  in- 
digestible food  Ibid. 

9.  In  the  absence  of  a  special  warranty  against  a  particular  redhibitory  vice, 

the  knowledge  of  its  existence  on  the  part  of  the  vendee  at  the  time  of 
the  sale,  although  nothing  was  said  on  the  subject,  will  protect  the  ven- 
dor from  liability.  Edwards  v.  Glasson,  586. 
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REDHIBITORY  ACTION  {dyntinued). 

10.  The  knowledge  of  the  existence  of  a  disease  in  a  slave  by  the  buyer, 

which  would  deprive  him  of  his  action  to  rescind  the  sale  for  a  redhibi- 
tory vice,  must  be  clearly  established.  It  will  not  be  sufficient  to  prove 
merely,  that  there  was  some  conversation  about  the  health  of  the  slave, 
although  the  vendee  may  have  said  **  he  knew  all  about  the  slave." 

Girod  V.  Belknap,  791. 

11.  The  redhibitory  action  cannot  be  maintained  by  the  purchaser  of  a  slave 

at  auction  where  it  appears  that  he  was  told  by  the  auctioneer  in  an- 
swer to  his  own  question,  that  the  sale  was  made  without  any  guarantee 
except  of  title,  and  that  for  a  considerable  time  before  he  gave  his  notes 
in  compliance  with  the  adjudication  he  was  aware  of  the  extent,  if  any, 
to  which  the  value  of  the  slave  was  impaired  by  the  alleged  malady. 

Rochel  V.  B&rmch^  847. 

12.  From  this  a  waiver  of  any  objection  to  the  purchase  on  the  ground  of  un- 

soundness will  be  inferred.  Ibid, 

REGISTRY. 

1.  The  registry  of  a  draft  on  the  owner  of  a  saw*miU  expressed  on  its  fiice 

to  be  for  the  value  of  machinery  furnished  for  the  saw-mill,  but  which 
was  not  accepted  at  the  time  of  its  registry,  is  not  a  registry  under  Art 
3239  of  the  Civil  Code  against  the  owner  which  will  affect  the  property 
in  the  hands  of  an  innocent  purchaser,  although  the  machinery  may 
have  increased  the  value  of  the  immovable  by  having  become  a  part  of 
it  Shepherd  v.  Leed^y  1. 

2.  The  mere  trespasser  who  is  defendant  in  a  petitory  action,  cannot  de- 

feat a  prima  facie  title  made  out  by  the  plaintiff  on  the  ground  of  the 
non-registry  of  such  title.  Coucy  v.  Oumminga^  748. 

3.  The  registry  may  be  made  at  any  time  and  it  does  not  concern  a  trespas- 

ser that  it  should  be  made  at  all.  Ihid, 

Bee  MotaQkOB—Foreha  ▼.  L6  Bkmo^  T78. 

RES  JUDICATA. 

1.  If  proper  parties  join  issue  upon  questions  either  of  law  or  fact,  before  a 

competent  court,  they  must  abide  by  the  decision. 

Tre8cott  v.  Lewie^  197. 

2.  The  form  of  procedure,  by  a  rule  instead  of  an  injunction,  to  arrest  an 

execution,  having  been  resorted  to  without  objection,  and  a  decision 
rendered  thereon  after  issue  joined  on  the  merits — Held:  That  the  de- 
fendant in  execution,  by  whom  the  rule  was  taken,  could  not  afterwards 
renew  the  litigation  by  resorting  to  an  ii^unction.  Ibid, 

8.  The  judgment  discharging  the  rule  was  precisely  equivalent  to  a  judg- 
ment dissolving  an  injunction,  in  lieu  of  which  the  rule  was  taken. 

Ibid. 

4.  Such  judgment,  if  not  appealed  from  within  the  legal  delay,  would  have 

the  finality  requisite  to  sustain  the  plea  of  res  judicata^  and  although 
the  time  for  appealing  from  it  may  not  have  elapsed,  it  precludes  any 
further  action  of  the  court  on  the  matters  set  up  on  the  rule.     Ibid. 
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RfiS  JUDICATA  {Continued). 

6»  A  judgment  homologating  the  assessment  for  expense  of  opening  a  street, 
voluntarily  executed,  has  the  force  of  the  thing  adjudged. 

Jamwm  v.  City  of  Kew  Orleans^  346. 

6.  A  decree  pronounced  hy  a  competent  tribunal,  with  the  proper  parties 

before  it,  although  rendered  by  consent,  being  followed  by  its  immediate 
execution,  Is  a  judgment  capable  of  acquiring  the  force  of  the  thing 
adjudged,  and  will  produce  that  effect  if  no  appeal  be  taken  from  it,  Dor 
action  of  rescission  or  nullity  instituted  within  the  period  allowed  by 
law.  Greenwood  y.  I^ew  Orlearu^  426. 

7.  The  creditors  of  the  succession  of  W,  opposed  the  homologation  of  the 

administrator's  account  on  several  grounds,  the  principal  one  of  which 
was,  that  the  administrator  had  not  enjoined  an  order  of  seizure  and 
sale  of  a  large  portion  of  the  property,  when  the  claim  on  which  it  is- 
sued was  tainted  with  usury.  Held:  That  W,  in  his  lifetime  had 
resisted  the  claim  on  that  plea,  which  had  been  decided  adversely  to  him, 
and  that  it  would  not  have  been  proper  for  the  administrator  again  to 
set  up  the  same  defence.  Succession  of  WxUon^  591. 

8.  Where  the  defendant,  in  an  injunction  suit  prays,  in  his  answer,  for  dam- 

ages against  the  principal  and  sureties,  and  the  judgment  dissolving  the 
injunction  is  silent  on  the  subject  of  damages,  it  is  equivalent  to  a  re. 
jcction  of  the  claim  for  damages,  and  the  judgment  is  tee  judicata  be- 
tween the  parties.  Rice  v.  Garrett,  755. 

0.  Where  in  a  suit  to  enjoin  a  seizure  of  property  as  illegal  and  to  recover 

damages,  the  judgment  maintaining  the  injunction  is  silent  as  to  dam- 
ages, it  is  equivalent  to  a  rejection  of  the  claim  for  damages,  and  will 
sustain  the  plea  of  res  judicata  in  a  subsequent  suit  for  damages. 

Spencer  v.  Banister^  766. 

10.  Where  a  rule  to  inflict  on  a  syndic  the  penalty  for  not  keeping  a  bank 

book,  &c.,  &c,  has  been  passed  upon  by  the  court  in  homologating  the 
syndic's  account,  a  second  rule,  on  the  same  grounds,  cannot  be  taken, 
unless  the  right  was  reserved  in  the  dismissal  of  the  first  rule. 

Stadeker  v.  ffis  Creditors^  817. 

11.  Nor  can  the  debtor  take  the  rule  on  the  pretence  that  he  is  the  trans- 

ferred of  claims  of  creditors  unless  he  has  been  legally  subrogated  to 
those  claims.  Ibid, 

See  EiMtfoits— )5iM3GtfM^  qf  Anderaon,  96. 
Bee  Txnota^Porehe  y.  Ledou^t  860. 

RESPITE. 

See  liiaoLTSirr  PboCikdihqs. 

ROADS,  LEVEES,  Ac. 

1.  The  Act  passed  February  7th,  18S59,  relative  to  roads  and  levees,  estab- 

lishing a  highway  on  the  banks  of  bayous,  &c.,  &c.,  does  not  apply  to 
those  streams  or  bayous  running  through  a  high  country,  not  subject 
to  overflow,  and  when  the  roads  are  made  directly  across  the  country 
and  not  along  the  winding  of  the  stream.        Lyons  v.  Einelley,  6o5. 

RULE. 

See  Praciice— 5iwntwrv.  Dunbar yl&i. 
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1.  It  is  not  necessary  that  the  execator  should  make  a  tender  of  a  transfer  to 

the  purchaser  at  public  sale,  in  order  to  put  the  latter  in  default. 

Harris  v.  Harris^  10. 

2.  Where  real  property  is  sold  by  written  title,  it  is  to  the  written  will  of  the 

parties  at  the  time  of  the  sale  that  we  must  refer,  to  ascertain  the  object 
sold ;  we  are  not  permitted  to  defeat  the  plain  and  ordinary  meaning  of 
their  language  by  theories  deduced  from  a  presumed  inadequacy  of  price 
or  a  comparison  of  the  business  talents  of  the  vendor  and  vendee,  even 
supposing  such  matters  to  be  properly  in  evidence. 

Delogny  v.  Davidy  80. 

8.  Where  a  particular  claim  comes  precisely  within  the  written  description 
of  the  object  sold,  the  vendor  is  estopped  by  the  very  distinct  terms  of 
his  act  of  sale  from  saying  he  never  meant  to  sell  that  claim,  and  the 
writing  is  conclusive  upon  tt^e  parties  unless  impeached  for  fraud. 

Ibid, 

4.  Where,  from  the  relation  of  the  parties,  as  deduced  from  the  answers  to 
interrogatories,  it  is  manifest  that  although  both  parties  expected  that 
the  preliminary  arrangements  for  a  sale  would  be  carried  out,  yet  neither 
of  them  considered  a  sale  had  been  concluded  unaccompanied  with  con- 
ditions, a  sale  is  not  established.  Knox  v.  Thompson^  114. 

6.  When  a  patent  from  the  United  States  issued  to  the  assignees  of  parties 
who  had  purchased  a  tract  of  land  from  the  United  States,  and  obtained 
the  Receiver's  receipt  for  the  same,  the  title  will  not  be  invalidated  on 
the  ground  that  the  act  of  transfer  from  the  original  purchaser  from  the 
United  States  to  the  patentees  expressed  that  it  was  made  for  value 
received^  without  mentioning  the  price.  Helluin  v.  Minor^  124. 

6.  The  assignment  was  executed  in  the  form  recommended  by  the  Land  De- 

partment of  the  United  States,  and  the  patentee  is  the  holder  of  the  legal 
title.  Ibid. 

7.  In  a  sale  of  a  &mily  of  slaves,  the  avoidance  of  the  sale  as  to  one  child 

affords  no  reason  for  avoiding  the  whole  sale. 

Montan  v.  Whitley^  175. 

8.  The  sale  of  a  right  of  preemption  acquired  under  the  Act  of  Congress  of 

the  4th  of  September,  1841,  is  null  and  void.  Penn  v.  Ott^  238. 

9.  The  purchaser  of  property  at  a  succession  sale  delivered  to  the  notary  who 

was  to  prepare  the  act  of  sale  and  mortgage  the  cash  instalment  of  the 
price,  and  also  left  with  him  the  notes  that  were  to  be  given  in  compliance 
with  the  terms  of  the  adjudication.  The  executor  of  the  estate  afterwards 
asked  the  notary  to  give  him  $50  of  the  money  on  account  to  pay  a  bill) 
which  the  notary  did.  The  notary  afterwards  absconded  with  the  balance 
of  the  money.    Held :  That  the  loss  should  be  borne  by  the  purchaser. 

Succession  qf  (/Ketfe,  246. 
10.  In  order  to  make  a  valid  tender  the  money  must  be  placed  in  the  power  of 
the  adverse  party.  If  paid  into  court,  it  must  be  with  the  intention  on 
the  part  of  the  debtor  that  the  creditor  shall  be  at  liberty  to  take  it  out 
of  court  If  deposited  with  the  notary,  as  the  agent  of  both  parties,  it 
must  be  with  the  consent  that  the  creditor  shall  be  at  liberty  to  with- 
draw it  if  he  sees  fit,  otherwise  the  money  is  at  the  risk  of  the  debtor. 

Ibid. 
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11.  The  money  and  notes  could  only  haye  been  placed  at  the  risk  of  the  sac^ 

cession  or  executor  by  a  formal  putting  in  default,  or  by  a  deposit  for  the 
benefit  of  the  succession  with  the  express  or  implied  consent  of  the 
executor.  Ihid. 

12.  Although  the  entire  interest  of  a  co-heir  in  a  succession  fidlen  to  him  may 

be  seized  and  sold  under  execution  at  the  instance  of  a  creditor  of  ihe 
heir,  the  Sheriff  is  not  dispensed  from  the  necessity  of  seeing  that  a 
description  of  the  property  seized  be  given  in  as  accurate  a  manner  as 
the  nature  of  the  case  will  allow,  so  that  bidders  may  know  what  they 
are  bidding  for,  and  the  property  of  the  debtor  may  not  be  unnecessa- 
rily sacrificed.  Dearmand  ▼.  Oourtneff^  261- 

13.  When  the  proportion  of  the  heir^s  interest  in  the  succession  was  not  given, 

either  in  the  return  of  the  Sheriff  or  the  advertisement  of  the  sale,  and 
it  did  not  appear  how  many  heirs  there  were,  nor  of  what  property  the 
succession  consisted,  nor  what  was  the  amount  of  the  inventory,  the  sale 
was  properly  declared  illegal  and  void.  IhicL 

14.  The  adjudication  to  the  husband  of  property  as  held  in  common  with  t^e 

minor  children,  when  such  property  was  in  fact  the  paraphernal  pn^>erty 
of  the  deceased  wife,  does  not  divest  the  children  of  their  title. 

Bennett  v.  Bennett^  253. 

15.  Nor  is  such  a  title  sufficient  to  form  the  basis  of  prescription  under  Artide 

8444  of  the  Civil  Code.  /Wi 

16.  A  title  to  real  estate  does  not  pass  by  the  adjudication  of  an  auctioneer, 

unless  he  was  authorized  in  writing  to  make  the  sale. 

Cronan  v.  Succession  of  McDonog\  269. 

17.  Where  a  charge  of  false  packing  is  made,  in  reference  to  cotton  of  various 

planters,  in  different  sections  of  the  country,  under  circumstances  ren- 
dering the  charge  improbable,  and  the  plaintiff  urges  a  reclamation 
against  the  factor  who  sold  him  the  cotton  in  lots,  and  without  any  par^ 
ticular  representations  as  to  quality,  the  cotton  having  been  sampled  by 
the  seller  and  re-sampled  by  the  purchaser,  the  latter  must  furnish  eUe^y 
consistent  and  cogent  proof  to  enable  him  to  recover.  Nor  is  it  sufficient 
for  the  plaintiff  to  show  that  the  cotton,  or  a  portion  of  it,  was  mixed  ; 
it  must  also  be  proved  that  it  was  mixed  to  the  prejudice  of  the  buyer, 
and  be  made  legally  certain  that  the  cotton  was  inferior  to  the  samples 
by  which  it  was  sold.  An  unreasonable  custom  will  not  be  enforced. 
But  whether  the  cotton  was  fraudulently  packed  of  mixed  qualities,  or 
was  mixed  by  carelessness  or  accident,. if  it  was  inferior  to  the  samples, 
by  which  it  was  sold,  the  buyer  is  entitled  to  relief,  provided  it  was  so 
packed  that  its  defects  could  not  have  been  discovered  on  simple  inspec- 
tion. Mure  V.  Donnelly  369. 

1 8.  The  sampling  of  the  cotton  by  plaintiff*s  brokers  in  Liverpool,  and  want 

ot  correspondence  between  the  cotton  he  sold  there  and  his  samples 
taken  there,  cannot  affect  the  defendant  The  contract  sued  on,  having 
been  made  here,  must  be  governed  by  our  laws.  Ihid, 
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19.  Although  there  can  he  no  sale  without  a  price  in  money,  it  does  not 

necessarily  follow  that  the  act  is  void  hecause  it  wants  this  requisite  of 
a  sale ;  if  there  he  no  just  cause  for  declaring  it  null,  it  may  exist  in 
another  form  as  an  exchange,  a  donation  or  a  pledge. 

Wolfv.  Wolf,  529. 

20.  The  vendor  himself  is  not  permitted  to  question  the  sale  he  has  made,  un- 

less he  has  reserved  a  counter-letter,  or  relies  on  the  answers  of  his 
adversary  to  interrogatories  on  facts  and  articles.  Ibid. 

21.  Neither  can  any  third  party  question  the  same  without  showing  not  only 

that  it  is  simulated  or  fraudulent,  hut  that  it  is  also  injurious  to  such 
third  person  who  complains  of  it.  Ibid. 

22.  There  is  nothing  immoral  in  using  the  contract  of  sale  as  security  for 

money  advanced  or  to  he  advanced.  Ibid, 

28.  The  title  of  owner,  under  such  a  contract,  must  necessarily  emhrace  that 
of  pledge,  and  enable  a  party  clothed  with  the  legal  title  to  protect  him- 
self for  advances,  on  the  expectation  of  which  the  sale  was  made. 

Ibid, 

24.  Under  the  Code  of  1825  the  purchaser,  in  case  of  eviction,  can  recover  from 

his  vendor  only  such  increase  in  the  value  of  the  property  as  the  parties 
had  in  contemplation  at  the  time  of  the  sale.       Weber  v.  Catissy,  584. 

25.  The  right  of  an  heir  to  an  inheritance  is  not  a  litigious  right  within  the 

meaning  of  Article  2630  of  the  Civil  Code.  Such  a  right  may  be  sold. 
C.  C.  2426.  Grayson  v.  San/ord,  646. 

26.  The  exclusion  of  warranty  in  an  act  of  sale  is  not  evidence  of  bad  faith  on 

the  part  of  the  purchaser.  But  where  the  vendee  in  an  act  of  sale  de- 
clares that  he  is  acquainted  with  the  title,  and  when  it  is  exhibited,  the 
title  appears  defective,  there  is  made  out  against  the  purchaser  a  prima 
facie  case  of  the  want  of  that  good  faith  necessary  in  order  to  prescribe. 

Templet  v.  BaJcer,  658. 

27.  The  unpaid  vendor  of  a  slave  sold  by  private  act  unrecorded,  may  enforce 

the  implied  dissolving  condition  against  his  vendee,  to  the  prejudice  of 
the  mortgage  creditor  of  the  latter.  Johnson  v.  Bloodwort\  699. 

28.  The  signature  of  the  vendee  to  an  act  of  sale  soils  seingprive^  is  not  neces- 

sary under  the  provisions  of  our  Civil  Code,  which  does  not  contain  the 
Article  1325  of  the  Code  Napoleon.  Under  our  law  a  sale  of  movables 
may  be  made  by  parol ;  but  if  the  vendor  chooses  to  make  the  sale  in 
writing,  his  signature  to  the  act  is  good  proof  against  him,  although 
without  the  signature  of  the  vendee.  The  expression  of  Art  2239  of  the 
Civil  Code,  "  between  those  who  have  subscribed  it,"  is  synonymous  with 
against  those  who  have  subscribed  it.  A  party  against  whom  an  act 
under  private  signature  is  offered  must  either  acknowledge  or  deny  his 
signature.  The  burthen  of  proof  of  a  simulation  is  thrown  on  the  defen- 
dant who  alleges  it.  A  special  plea  always  controls,  so  far  as  it  goes, 
the  general  issue.  A  party  is  not  allowed  to  vary  or  destroy  his  own 
voluntary  written  agreement,  by  any  thing  short  of  written  evidence, 
which  includes  answers  to  interrogatories  on  facts  and  articles. 

Lesseps  v.  Wieks,  739. 
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29.  Where  a  sale  is  made  with  the  right  of  redemption,  the  right  must  be 
exercised  within  the  time  agreed  on,  otherwise  the  purchaser  becomes 
irrevocably  possessed  of  the  thing  sold.     G.  C.  2548. 

Bair  v.  Abram^  753. 

Bee  lbtnmtKtSKepk§rd  v.  LeedM^  1. 
See  8ooo«Bio»— ITarrif  ▼.  ffarrU,  10. 
Bee  LmoiODB  EiQwt-^Laet&if  y.  Tiffin,  6S. 
Bee  Mniois— AieMM<of»  qf  Jf&rffon,  158. 
Bee  Pnwjo  hAMVt^Arbcw  ▼.  IfettUt,  917. 
Bee  Pbztilbos— /Vmmt*  ▼.  BylfbeUj  41S. 
Bee  ^rwuom-^MarUn  r  Drumm,  4M. 
^a<r  T.  Akram$^  798. 

SALE  JUDICIAL. 

1.  When  the  plaintiff  in  a  suit  for  a  partition  sets  up  title  to  an  undivided 

half  of  propei'ty  in  defendant's  possession,  claiming  to  have  derived  title 
thereto  under  a  MarshalFs  sale,  the  defendant  not  claiming  title  to  the 
interest  of  the  seized  debtor  in  the  object  thus  sold,  cannot  contest  the 
validity  of  the  Marshal's  sale  for  the  want  of  formalities  which  were  in- 
tended by  law  for  the  protection  of  the  judgment  debtor  alone. 

Oahey  v.  AiVen^  11. 

2.  When  neither  the  judgment  debtor  nor  any  third  party  claims  an  ad- 

verse interest  in  property  thus  sold,  the  want  of  an  appraisement  of 
the  property  is  not  such  an  informality  as  will  avoid  the  sale. 

I  hid. 

8   The  Sheriff's  return  that  property  sold  by  him  was  duly  appraised  is 
sufficient  in  the  absence  of  any  rebutting  evidence. 

Waddell  v.  Judaon^  13. 

4.  The  assignee  of  a  bank  mortgage  which,  by  the  charter,  is  not  affected 

by  a  succession  sale,  has  the  same  right  as  the  assignor  to  disregard 
such  sale.  Beatty  v.  Clement^  82. 

5.  Where  property  is  offered  for  sale  by  the  Sheriff  under  a  writ  of^>f.  ^a., 

on  a  credit,  and  the  person  to  whom  it  is  adjudicated  does  not  offer  such 
sureties  as  the  Sheriff  is  willing  to  accept,  nor  take  any  proceedings 
against  the  Sheriff  to  force  him  to  accept  the  sureties  offered,  the  adju- 
dication does  not  of  itself  confer  a  title.  The  regular  course  for  the 
Sheriff  in  such  a  case  is  to  offer  the  property  again  for  sale  immediately 
under  the  same  writ,  but  if  it  is  afterwards  regulariy  sold  by  the  Sheriff 
under  the  seizure  of  another  creditor,  the  purchaser  acquires  a  valid 
title.  New  Orleans  v.  PeUerin^  92. 

6.  Where,  to  enforce  a  mortgage  containing  the  pact  de  non  dlienando  pro- 

perty had  been  sold  under  an  order  of  seizure  and  sale,  prosecuted  con- 
tradictorily with  the  third  possessor,  who  was  an  absentee,  by  the  ap- 
pointment of  a  curator  ad  Tioc,  and  when  the  order  of  sale,  and  all  the 
proceedings  under  it,  were  subsequently  homologated  by  a  monition ; 
Jleld :  That  the  judgment  could  not  be  collaterally  atta<;ked  by  one 
claiming  to  have  derived  his  title  subsequently  from  such  third  pos- 
sessor. La  forest  v.  Barrow,  148. 
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7.  The  purchaser  in  possession  under  such  a  sale  cannot  be  disturbed  in  his 

title,  on  the  ground  of  irregularities  and  defects  in  the  executory  pro- 
ceedings, from  which  the  parties  in  interest  might  at  the  time  have  been 
relieved  by  appeal.  Ibid. 

8.  The  vagueness  and  uncertainty  in  the  description  of  the  property  in  the 

act  of  mortgage  will  not  be  permitted  to  operate  to  the  injury  of  a  pur- 
chaser in  good  faith  who  went  into  possession  under  the  sale  of  the  pro- 
perty, which  was  understood  at  the  time  to  be  the  object  of  the  mort- 
gage and  sale  under  it.  The  notice  with  which  the  parties  under  whom 
a  claim  is  set  up  adverse  to  the  purchaser,  is  chargeable,  is  suflScient  to 
vest  in  the  purchaser  a  valid  title  to  the  land  which  he  went  into  pos- 
session of  under  the  sale,  notwithstanding  an  uncertanty  in  the  descrip- 
tion as  to  the  land  sold.  I  hid, 

9.  The  first  section  of  the  xVct  of  the  Legislature  of  the  10th  of  March,  1847, 

conferring  upon  administrators  and  other  representatives  of  a  succession, 
the  power  of  acting  as  auctioneer  in  the  sale  of  the  property  of  the  suc- 
cession, was  not  abrogated  by  the  Act  of  the  7th  of  April,  1847,  directing 
the  Judge  of  the  court  to  order  the  sale  to  be  made  by  the  Sheriflf  of  the 
parish  or  such  auctioneer  as  the  parties  might  name. 

Lafiton  V.  Doiron^  1G4. 

10.  The  two  Acts  passed  at  the  same  session  are  not  so  utterly  inconsistent 

with  each  other  as  to  be  wholly  irreconcilable.  Ihid. 

11.  A  judical  sale  made  to  effect  a  partition  among  co-heirs,  has  the  effect 
of  extinguishing  mortgages  given  by  some  of  the  heirs  on  their  un- 
divided portions,  and  of  transferring  siich  mortgages  to  the  proceeds  of 
the  sale.  Finley  v.  Bahin,  236. 

12.  A  judgment  debtor  is  at  liberty  to  waive  the  formalities  of  the  law,  so  far 

as  they  exclusively  affect  his  personal  interests. 

Mullen  V.  Harding^  271. 

13.  A  honafida  purchaser  at  a  Sheriff's  sale  will  be  protected  against  any  at- 

tack  upon  his  title  upon  the  ground  of  informalities,  unless  the  plaintiff 
show  injury  to  himself  in  consequence  of  such  informalities.        Ihid. 
14.  It  is  the  duty  of  the  syndic  in  selling  a  slave  at  auction  to  declare  the  ex- 
istence of  any  disease  in  the  slave  known  to  him,  and  which  could  not 
be  discovered  on  simple  inspection.  Richardson  v.  Bell,  296. 

15.  Where  he  has  failed  to  do  so,  the  sale  will  be  rescinded  on  the  ground  of 

such  redhibitory  vice.  Ihid. 

16.  Where  the  existence  of  the  disease  before  the  sale  to  the  knowledge  of  the 

vendor  is  clearly  shown,  9,  post  martem  examination  is  not  necessary. 

Ihid. 

17.  A  Sheriff's  deed  is  a  title  translative  of  property,  and  the  title  and  pos- 

session under  it  cannot  be  treated  by  a  third  person  as  a  nullity. 

Bro^on  v.  Kendall,  347. 

1 8.  Where  the  holder  of  two  notes  secured  by  mortgage  on  the  same  pro- 

perty, at  the  maturity  of  the  first  note  obtained  a  judgment  on  it,  with 
preference  on  the  proceeds  of  the  sale  of  the  mortgaged  property,  which 

124 
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being  sold  under  his  execution,  did  not  bring  a  sufficient  amount  to 
satisfy  both  notes.  Held:  That  the^.  /a.  issued  under  the  judgment, 
should  have  been  first  satisfied  in  full,  and  the  balance  held  by  the 
purchaser  and  judgment  creditor,  who  bought  in  the  property,  to  meet 
the  other  note  pro  tanto,  when  it  became  due.    ffynes  v.  Morin^  742. 

19.  The  plaintifi'in  the  seizure,  who  was  the  holder  of  both  of  the  notes,  not 
having  asked  for  a  sale  of  the  property  on  such  terms  of  credit  for  the 
balance  of  the  price,  as  would  correspond  with  the  falling  due  of  the 
second  note,  the  Sheriff  had  no  right  to  apply  the  price  first  to  the  out- 
standing note  in  the  hands  of  the  seizing  creditor,  and  thus  leave  a 
balance  unpaid  on  the  execution  under  which  the  property  was  sold. 

Ihid, 

See  Estoppel— (ToCtocftatt  v.  De  Santott  478. 
MuOin  Y.  FoUain,  888. 

SEIZURE  AND  SALE. 

See  84LI  Judicial— Xa/brM<  v.  Barr<m^  148. 

SEQUESTRATION. 

1.  When  the  husband  and  wife  both  appear  as  plaintiffs  in  an  action  in  re> 

vendication  of  the  paraphernal  property  of  the  wife,  the  real  plaintiff 
is  the  wife,  authorized  and  assisted  by  her  husband. 

Goodin  v.  Allen^  448. 

2.  When  in  such  case  the  affidavit  to  obtain  a  sequestration  was  made  by 

the  husband  only,  and  he  alone  signed  the  sequestration  bond,  heU^  that 
the  sequestration  was  properly  dissolved.  Ibid. 

8.  Where  property  had  been  sequestered  and  was  sold  by  the  Sheriff,  at  the 
instance  of  plaintiffs,  for  cash,  pending  the  suit,  as  perishable  and  to 
save  costs,  the  effect  of  the  Sheriff's  sale,  under  the  order  of  court, 
was  to  transfer  the  legal  custody  of  the  officer  from  the  property'  itself 
to  its  proceeds ;  and  the  plaintiff;!  in  the  sequestration  suit  could  not, 
by  becoming  themselves  the  purchasers  of  the  property  at  the  Sheriff's 
sale,  transfer  the  legal  custody  of  the  sequestered  property  from  the 
Sheriff  to  themselves  by  withholding  the  price. 

Field  V.  Broderick,,  552. 

4.  Plaintiff  need  not,  in  order  to  sustain  a  sequestration,  swear  that  he  fears 
defendant  will  conceal,  part  with,  or  dispose  of,  the  property  seques- 
tered. It  will  be  sufficient  if  he  make  oath  of  his  interest  in  the  pro- 
perty sequestered,  and  that  he  fears  that  defendant  will  send  it  out  of 
the  jurisdiction  of  the  court  during  the  pending  of  the  suit 

Andergon  v.  StiUf,  669. 

SERVITUDE. 

1.  Under  the  law  which  prescribes  the  obligation  of  proprietors  of  lands 

bordering  upon  the  rivers  to  suffer  the  servitude  of  a  levee  for  the  use 
of  the  public,  the  soil  alone  owes  the  servitude. 

Mithoff  V.  Carrollton,  185. 

2.  When,  for  the  public  safety,  it  becomes  necessary  to  construct  the  levee 

on  ground  on  which  buildings  had  been  erected  by  the  proprietors  of 
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SERVITUDE  {Oontinned), 

the  soil  at  a  time  when  no  immediate  servitude  was  due  to  the  public,  and 
the  buildings  are  demolished  for  that  purpose,  the  owners  are  entitled 
to  be  compensated  for  their  value,  to  be  estimated  at  the  time  they  were 
taken  for  public  purposes.  Ibid. 

8.  By  Art  768  of  the  Code,  which  declares :  "  The  use  which  the  owner 
has  intentionally  established  on  a  particular  part  of  his  property  in  fa- 
vor of  another  part,  is  equal  to  a  title  with  respect  to  perpetual  and 
apparent  servitude  thereon,"  is  meant  the  disposition  which  the  owner 
of  two  or  more  estates  has  made  for  their  respective  use. 

Oottschalh  V.  De  Santos^  473. 

4.  The  intention  to  create  a  servitude  for  the  respective  estates,  will  not  suf- 

fice, nor  will  it  suffice  that  it  was  partially  established,  it  must  have 
been  perfected  in  such  a  manner  as  to  be  useful  to  the  adjacent  lots. 

IMd. 

5.  Article  446  of  the  Civil  Code  does  not  establish  against  the  proprietor  of 

the  soil,  on  the  banks  of  navigable  streams,  a  servitude  in  favor  of  the 
public  at  large,  for  allpurposeSy  but  only  for  such  as  are  incident  to 
the  nature  and  the  navigable  character  of  the  streams  washing  the  land 
of  such  proprietor.  Lyom  v.  Sinchley^  656. 

C.  The  erection  of  a  verandah  of  the  same  width  with  the  street,  in  front 
of  one's  house,  is  not  an  infringement  of  the  rights  of  the  owner  of  the 
adjoining  tenement  and  cannot  be  complained  of  as  in  violation  of  the 
Articles  of  the  Civil  Code  regulating  the  servitudes  of  light  and  view. 

Durant  v.  EiMell,  746. 

7.  The  Art.  671  C.  C.  being  derogatory  of  the  right  of  property  must  be 
strictly  construed.  The  right  granted  thereby  to  the  first  proprietor  of 
lands  in  cities,  who  builds,  to  take  possession  of  the  land  of  his  neigh- 
bor for  the  foundation  of  his  building,  must  be  confined  to  the  side 
walls,  and  cannot  prevent  the  latter,  who  afterwards  builds,  from  occu- 
pying the  whole  front  of  his  land,  but  he  has  no  right  to  avail  himself 
of  the  side  wall  before  paying  half  the  cost  of  its  execution. 

JamUon  v.  Duncan^  785. 
S«e  PouoK  Ivw—EwnHekar  v.  SHscos,  169. 

SHERIFF. 

1.  When  the  Sheriff,  before  the  return  day  of  the  writ,  had  notified  the 

plaintiffs  of  his  release  of  the  seizure  of  a  slave  on  account  of  an  ad- 
verse title  set  up  by  another,  and  had  called  upon  both  parties  to  point 
out  property  subject  to  seizure,  which  they  failed  and  refused  to  do. 
Held :  That  the  subsequent  neglect  of  the  Sheriff  to  return  the  writ  on 
the  return  day,  did  not  subject  him  to  the  statutable  remedy  by  rule, 
which  is  not  applicable  to  such  a  case.  The  plaintiff  should  have  re- 
sorted to  an  ordinary  action  for  damages.      LaSelle  v.  Whitfield^  81. 

2.  Where  the  Sheriff  is  incapable  of  acting  by  reason  of  interest  and  there 

is  no  Coroner  of  the  parish,  the  Judge  may  appoint  a  special  officer  to 
attend  the  jury  during  the  trial.  Harbour  v.  Scott^  152. 

3.  The  Sheriff  has  no  authority  to  receive  money  as  security  for  the  appear- 

ance of  persons  accused  of  crime.  StaU  v.  ReisB^  166. 
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SHERIFF  ( Continued). 

4.  The  Sheriff  may,  in  the  exercise  of  a  sound  discretion,  levy  an  execution 

on  property  apparently  belonging  to  a  third  person,  when  he  has  goo<l 
reasons  to  believe  that  the  property  is  held  for  the  purpose  of  shelter- 
ing it  from  the  legal  pursuit  of  the  creditors  of  the  debtor  in  execution^ 
but  he  renders  himself  liable  for  damages  if  he  seizes  any  other  prop- 
erty than  that  of  the  defendant  in  execution. 

Jatnea  v.  Thompaon^  174. 

5.  A  bond  of  indemnity  tendered  to  the  Sheriflf,  neither  lessens  nor  adds 

anything  to  his  obligations  or  duties,  nor  will  it  justify  him  in  making 
an  illegal  seizure.  Ihid. 

6.  The  mere  failure  of  the  Sheriff  to  make  a  return  of  the  execution  within 

the  legal  delay  will  not  subject  him  to  the  payment  of  the  amount 
specified  in  the  writ,  if  circumstances  are  shown  to  excuse  his  failure. 

7.  Deputy  Sheriffs  are  expressly  authorized  by  law  to  represent  the  Sheriff 

in  all  duties  confided  to  the  latter.  They  have  the  power  to  receive  an 
appearance  bond  and  discharge  the  accused  upon  its  execution,  although 
the  order  of  the  Judge  directed  it  to  be  taken  by  the  Sheriff. 

StaU  V.  Wilson,  189. 

8.  The  Sheriff  has  a  right  to  sue  in  his  official  capacity  on  a  bond  executed 

for  the  price  of  property  sold  by  the  Sheriff,  and  for  which  the  bond 
had  been  executed  in  favor  of  his  predecessor. 

Bell  V.  ITefftf,  34<). 

9.  The  Sheriff  may  sue  upon  and  enforce  the  payment  of  a  bond  given  by 

the  defendants  for  property  seized  and  sold  by  him  in  course  of  judicial 
proceedings,  otherwise  in  cases  of  protracted  litigation  the  right  of  par- 
ties might  be  impaired  or  lost  by  insolvency  or  prescription. 

Bell  V.  ICeefe,  374. 

10.  The  Articles  703,  716,  717  and  718  of  the  Code  of  Practice  apply  to  cases 

where  the  rights  of  parties  are  fixed  and  determined.  Ihid^ 

11.  The  Act  of  1846  prescribes  the  mode   of  proceeding  in  contesting  the 

election  of  a  Sheriff.  The  Supreme  Court  is  not  the  proper  tribunal  to 
entertain  such  a  contest,  and  cannot  go  behind  the  commission  to  ex- 
amine the  proof  upon  which  the  Governor  acted  in  issuing  it 

St^te  v.  Hyam*,  710. 

SIMULATION. 

1.  The  Article  1988  of  the  Civil  Code,  which  denies  the  revocatory  action  to 

a  creditor  when  the  contract  of  his  debtor,  which  he  seeks  to  set  aside, 
was  entered  into  before  his  debt  accrued,  has  no  application  to  cases  of 
pure  simulation.  Simpson  v.  J///&,  1 73. 

2.  Where  an  apparent  ownership  of  property  has,  in  reality,  no  actual  exist- 

ence, no  action  is  necessary  to  set  aside  the  simulated  ownership.  The 
creditor  can  proceed  at  once  against  the  property  of  his  judgment 
debtor.  IMil. 

3.  The  fact  of  a  title  having  been  acquired  at  a  judicial  sale,  does  not  affect 

the  (luestion  of  simulation.  /6iW. 
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4.  A  charge  of  simulation  in  a  judgment  or  contract  will  be  controlled  by 

an  accompanying  averment,  that  certain  specified  credits  were  not  al- 
lowed, which,  if  they  had  been  allowed,  would  still  have  left  a  balance 
due  the  party  obtaining  the  judgment,  or  in  whose  favor  the  contract 
was  made.  Mahier  v.  LeBlanc^  207. 

5.  The  facts  of  this  case,  it  was  held,  establish  simulation. 

Hayes  v.  Clarke^  665. 

6.  The  authorities  are  not  reconcilable  on  the  subject  of  the  right  of  a  party 

to  an  act,  his  heirs  and  assigns  to  attack  the  act  of  simulation.  It  is 
more  consonant  with  general  principles  that  they  should  not  be  per- 
mitted to  do  so.  But  forced  heirs  are  to  be  viewed  as  third  persons, 
and  have  the  right  to  attack  the  act  made  by  their  ancestors,  on  the 
ground  of  simulation.  Lou  in  v.  Ri^h^ird^  684. 

SLANDER  OF  TITLE. 

1 .  The  rule  of  practice  which,  in  an  action  of  slander  of  title,  imposes  on 

the  defendant  who  reconvenes  and  sets  up  title  to  the  property  the  bur- 
den of  proof  which  rests  on  the  plaintiff  in  a  petitory  action,  applies 
only  to  the  case  where  the  defendant  is  out  of  possession.  Where  the 
defendant  is  himself  in  actual  possession,  the  plaintiff  cannot  so  change 
his  position  by  the  form  of  action  to  which  he  resorts,  as  to  escape  the 
burden  imposed  on  him  by  law  of  establishing  his  title.  In  such  an 
action,  if  the  title  relied  on  by  defendant  is  not  a  valid  one,  he  cannot 
be  permitted  to  controvert  a  confirmation  of  the  plaintiff's  title  by  the 
government,  nor  to  require  that  the  plaintiff's  title  should  be  traced  from 
the  original  claimant  to  the  confirmee.  Griffon  et  al.  v.  Blanc,  5. 

2.  The  principles  of  this  case  decided  in  case  of  Griffon  v.  Blanc. 

Moore  v.  Blanc,  7. 

3.  Principles  of  this  case  decided  in  Griffon  v.  B.  Blanc. 

Pontalba  v.  Blanc,  8. 

See  Sjllb  JuDtctAL—  WaddeU  v.  Jttd&on,  18. 
See  Sale  Judicial— iTeir  Orleans  y.  Pdlerin^  92. 
See  Attachiikkt— TFAflTin  V. /?tt/{y,280. 


SLAVES. 


See  Bmamcipation— j9arc2a^  v.  SetoaUj  262. 
See  Wills— rwrwer  v.  Smith,  417. 


STATUTE. 

1.  The  Legislature  in  1855  having  re-enacted  the  17th  Section  of  the  Act  of 

7th  April,  1826,  without  change,  thereby  ratified  the  judicial  construc- 
tion the  Act  had  received.  LaSelle  v.  Whitfield,  81. 

2.  Where  there  is  a  discrepancy  between  the  English  and  French  texts  of  a 

statute,  the  former  must  prevail.  State^  v.  Ellis,  390. 

3.  The  English  text  is  emphatically  the  law.      It  was  intended  and   is 

required  that  the  laws  should  be  published  and  thus  promulgated  In 
both  languages  ;  but  they  are  enacted,  as  required  by  the  Constitution, 
in  the  language  in  which  the  Constitution  of  the  United  States  is  writ- 
ten. A  bona  Jide  translation  into  French,  and  publication  of  the  origi- 
nal and  translation,  is  all  that  is  required ;  and  a  mistake  in  the  trans- 
lation is  in  the  same  category  with  a  typographical  error.  Ihid. 
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STATUTES  {Continued). 

4.  In  construing  Penal  Statutes,  courts  cannot  take  into  view  the  motives  of 

the  law-giver,  further  than  they  are  expressed  in  the  Statute. 

State  V.  King,  598. 

5.  Where  a  Statute  re-enacts  a  law,  and  repeals  all  other  laws  upon  the 

same  subject  matter,  the  former  law  will  be  considered  as  suspended. 

The  promulgation  of  the  re-enacted  law,  and  the  repealing  provision  at 

the  same  time,  will  not  have  the  effect  to  continue  the  old  law  in  force, 

until  the  new  law  goes  into  operation.  Fbid,   , 

8eo  Law. 

See  tkzxA—StaU  t.  Winfrety  643. 

STEAMBOATS. 

8m  MoETaAGi— SucoaHtofft  i3f  Sroderiekt  611. 

SUBROGATION. 

1.  An  accomodation  endorser  against  whom,  and  his  principal,  a  judgment 
in  solido  has  been  rendered,  on  paying  the  judgment  becomes  legally 
subrogated  to  all  the  rights  of  the  creditor  in  a  twelve  months^  bond 
given  in  the  case  by  the  principal  obligor,  and  may  enforce  the  payment 
of  such  bond  by  the  surety  therein.  Toler  v.  Cashman,  783. 

SUCCESSION. 

1.  Where  the  sale  of  succession  property  is  ordered  to  pay  debts,  an  heir 

cannot  be  allowed  to  retain  the  price  of  property  adjudicated  to  him. 

Bdrris  v.  Harri»^  10. 

2.  The  proceeding  of  folle  encTi^re  may  be  resorted  to  in  succession  sales, 

and  a  new  order  of  sale  is  not  necessary.  Ihid. 

3.  The  homologation  of  the  account  and  tableau  of  distribution  must  be  held 

conclusive  upon  the  heirs  of  the  deceased  as  well  as  upon  all  other  per- 
sons. Byjac  V.  Loste,  96. 

4.  An  objection  to  a  document  offered  in  evidence  that  it  was  not  signed  by 

all  the  parties,  goes  to  the  effect  of  the  evidence,  and  not  to  its  admissi- 
bility. A  clerical  error  in  the  date  of  an  instrument  may  be  amended 
by  parol  evidence.  Clatiss  v.  Burgess^  143. 

5.  The  acceptance  of  an  heir  is  express  when  he  assumes  the  quality  of  heir 

in  an  unqualified  manner  in  some  authentic  or  private  instrument,  or  in 
some  judicial  proceeding.  Ihid, 

C.  The  intention  with  which  an  act  is  signed  by  the  heir  is  made  by  Artide 
983  of  the  Code  the  touchstone  of  its  character.  If  signed  with  the 
intention  of  binding  himself  as  heir,  he  becomes  heir  pure  and  simple. 

IJnd. 

7.  When  a  written  instrument,  purporting  to  be  a  notarial  act  of  sale  of 

property  of  the  succession,  by  all  the  heirs,  was  signed  by  some  of  the 
heirs,  and  others  refused  to  sign  it,  on  the  ground  that  they  would  ren- 
der themselves  liable  as  heirs,  and  the  act  of  sale  in  consequence  was 
not  consummated,  it  is,  nevertheless,  an  express  acceptance  of  the  sac- 
cession  by  those  heirs  who  signed  the  instrument^  and  they  are  liable  as 
heirs.  /^m?- 

8.  The  subsequent  formal  renunciation  of  heirs  who  have  thus  accepted  will 

not  undo  the  effect  of  their  acceptance.  Ihid^ 
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9.  The  acceptance  of  a  succession  may  be  established  against  an  heir  by 
proof  of  payment  of  its  debts  by  him.  He  may,  however,  rebut  the 
legal  presumption  arising  from  such  proof,  by  showing  that  it  was  done 
under  protestation  or  with  other  motives  and  intentions  than  that  of 
accepting.  LouhUre  v.  LeBlane,  210. 

10.  Where  the  heirs  have  formed  a  partnership,  acts  done  in  the  partnership 

name,  which  would  imply  an  acceptance  of  the  succession,  are  presumed 
to  be  concurred  in  by  all,  and  will  bind  them  all  in  the  absence  of  con- 
trary proof.  Hid. 

11.  The  executor  has  the  right,  whether  seizin  be  given  to  him  in  the  will  or 

not,  to  cause  suflScient  property  of  the  estate  to  be  sold  to  pay  the  debts, 
unless  the  heirs  furnish  him  with  money. 

Succession  of  McLean,  222. 

12.  lie  represents  the  succession  fully  when  he  applies  to  the  court  for  an 

order  for  that  purpose.  I  hid. 

13.  Under  the  12th  Section  of  the  Act  of  the  Legislature  of  18th  March, 

1820,  reenacted  in  1865,  a  prosecution  criminally  and  a  conviction  is  a 
prerequisite  to  the  civil  liability  of  a  party  sought  to  be  made  liable  for 
the  debts  of  a  vacant  estate  on  the  ground  of  having  taken  possession 
of  it  without  authority,  with  the  intent  of  converting  the  same  to  his 
own  use.  Walworth  v.  Ballard^  245. 

14.  A  paper  filed  by  an  administrator  purporting  to  be  his  account,  but  which 

merely  gives  a  statement  of  the  creditors  of  the  estate  and  the  debts 
which  he  has  paid,  but  does  not  show  that  he  had  any  money  in  his 
hands  to  be  distributed,  or  that  he  collected  or  distributed  any  money  of 
the  succession,  is  not  such  an  account  or  tableau  as  could  be  homolo- 
gated and  made  binding  upon  either  the  creditors  or  the  heirs,  unless 
they  had  been  personally  cited.  ITichnan  v.  FlenniJcen,  268. 

15.  Any  one  heir  may  compel  the  administrator  to  render  his  account  without 

the  concurrence  of  his  co-heirs  and  without  making  his  co-heirs  parties 
to  the  suit.  Ihid. 

16.  The  heirs  must  be  cited  and  made  parties  to  an  account  rendered  by  an 

administratrix  and  homologated,  or  they  will  not  be  concluded  thereby, 
except  as  to  passive  debts  of  the  estate ;  for  the  payment  of  which,  the 
administratrix  is  entitled  to  be  credited.    Succession  of  Harrell,  337. 

17.  The  Code  of  Practice,  Art.  1027,  and   Civil  Code,  Arts.  1267  and  1259, 

expressly  require  the  Judge  to  direct  the  manner  in  which  the  partition 
shall  be  made  and  to  refer  the  parties  to  a  notary,  whom  he  shall  ap- 
point to  make  the  partition.  Ibid. 

18.  If  any  question  be  raised  in  relation  to  the  separate  property  of  the 

spouses  and  collations  between  the  heirs  of  the  deceased,  such  questions 
should  be  determined  by  the  Judge,  before  referring  the  partition  to  a 
notary.  Ihid. 

19.  The  question  touching  the  liability  of  the  administratrix  for  any  damages 

which  the  estate  may  have  sustained  in  consequence  of  her  negligence, 
should  be  determined  by  the  court,  previous  to  the  reference  of  the  par- 
tition to  a  notary.  Ihid. 
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20.  "  Any  co-heir  of  age,  at  the  sale  of  the  hereditary  effects,  can  become  a 

purchaser  to  the  amount  of  the  portion  owing  to  him  from  the  succes- 
sion, and  he  Is  not  obliged  to  pay  the  surplus  of  the  purchase  money, 
over  the  portion  coming  to  him,  until  this  portion  has  been  definitely 
fixed  by  a  partition."  Ibid. 

21.  Held:  That  when  the  other  assets  are  sufficient  to  pay  all  the  debts  and 

charges  due  by  the  estate,  the  administratrix  is  not  bound  to  take  any 
steps  to  enforce  the  payment  of  the  purchase  money  due  by  the  heirs, 
and  consequently  cannot  be  held  liable  for  any  loss  or  damage  which 
may  arise  from  such  purchases  by  insolvency  or  otherwise.         Ibid. 

22.  Under  the  ruling  of  the  court  in  the  case  of  Walworth  v.  Bttllard^  12  An., 

in  an  action  to  render  a  party  liable  for  a  debt  due  by  an  estate,  on  the 
charge  that  he  had  taken  possession  of  the  property  of  the  estate  with- 
out authority,  and  with  the  view  of  appropriating  the  proceeds  to  hi^ 
own  use,  no  recovery  can  be  had  without  proof  of  a  previous  conviction 
under  the  penal  laws  of  the  State.  Carl  v.  Poelman^  344. 

23.  The  terms  of  sale  of  the   property  of  a  succession  accepted  with  benefit 

of  inventory  were  for  cash.  The  property,  an  immovable,  did  not  bring 
the  appraisement.  Meld:  That  there  was  no  sale  which  the  purchaser 
could  compel  the  tutrix  to  complete,  although  the  property  was  ordered 
to  be  sold  to  pay  debts.  It  should  have  been  re-advertised  and  sold  on 
terms  of  credit  of  not  less  than  twelve  months.     C.  P.  990,  991,  992. 

Suceessiofi  of  Fritz^  368. 

24.  Conventions  b}'  which  it  is  agreed  that  rights  to  a  future  succession  shall 

be  sold  for  a  particular  consideration  are  prohibited  by  law,  and  conse- 
quentl}'-  null.  Reed  v.  Crocker^  43 (J. 

25.  The  renunciation  of  a  succession  must  be  made  by  a  public  act  before  a 

notary,  in  presence  of  two  witnesses.  Ibid. 

26.  A  special  transfer  and  assignment  of  rights  to  an  estate,  in  favor  of  one 

person,  cannot  be  viewed  as  a  renunciation,  and  is  not  a  ratification  of  a 
promise  to  renounce.  Ibid. 

27.  To  determine  the  nature  and  effects  of  acts,  the  motives  of  the  parties 

must  be  considered.  Ibid. 

28.  Collation  is  not  obligatory  on  collaterals  who  inherit  in  default  of  forced 

heirs.  It  is  only  due  by  those  who  have  received  in  advance  of  their 
legitimate  portion  as  forced  heirs.  Special  legacies  to  collaterals,  when 
there  are  no  forced  heirs,  belong  exclusively  to  the  legatees,  and  are  not 
subject  to  collation.  Ibid^ 

29.  A   testator  who  has  natural   children  complies  with  the  law  if  he  be- 

queaths three-fourths  of  his  estate  to  one  or  more  of  his  legitimate  col- 
lateral relatives.     They  cannot  be  regarded  as  forced  heir^  Ibid. 

30.  The  commission  of  the   curator  of  an  estate  cannot  be  calculated  upon 

debts  included  in  the  inventory,  but  either  fictitious  in  character  or 
exaggerated  in  amount  Succession  of  Foulkes^  587. 

31.  The  claim  of  the  widow  under  the  Homestead  Act  of  l7th  March,  1852, 

yields  to  the  claim  of  the  minor  whose  tacit  mortgage  dates  from  a 
period  antecedent  to  the  passage  of  the  Homestead  Act.  Ihid. 
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?»2.  The  claim  of  the  widow  under  the  Homestead  Act,  is  superior  to  all  priv- 
ileges created  previously  to  the  death  of  the  husband  and  subsequently 
to  the  passage  of  the  Act,  except  that  of  a  vendor.  Her  privilege 
yields  to  funeral  expenses,  expenses  of  last  illness,  and  law  charges 
growing  out  of  the  administration  and  settlement  of  the  succession. 

Hid, 

33.  It  is  the  duty  of  the  representative  of  an  estate,  upon  the  rendition  of  an 

account,  to  support  every  charge  against  the  estate  by  a  proper  voucher. 

Hid, 

34.  Where  a  succession  is  accepted  by  the  heirs  purely  and  simply,  the  credits 

belonging  to  the  succession  are  ipso  facto  and  of  full  right  by  operation 
of  law 'divided  among  the  heirs.  Plvrikett  v.  Perhins^  558. 

35.  The  creditors  of  an  insolvent  succession  have  a  right  to  require  that  their 

debts  should  be  paid  before  property,  the  recorded  title  and  possession 
of  which  was  in  their  debtor  at  the  time  of  his  death,  can  be  recovered 
by  one  claiming  to  be  the  real  owner  and  producing  a  counter-letter  to 
defeat  the  apparent  title  in  the  succession.      Stewart  v.  Newton^  622. 

36.  The  law  does  not  prohibit  an  allowance  of  alimony,  when  a  proper  case 

is  shown,  to  illegitimate  colored  children,  out  of  the  succession  of  their 
father.  Collins  v.  Hallier^  678. 

37.  The  only  persons  who  have  an  interest  in  opposing  the  submission  by  an 

Administrator  of  any  of  the  interests  of  a  succession,  to  arbitrators,  are 
the  heirs  and  creditors.  Lattier  v.  Bachal,  695. 

38.  Children  to  the  extent  of  the  legitime  are  not  considered  as  heirs,  but  as 

creditors  of  their  father's  estate.  They  are  entitled  to  the  revocatory 
action  only  for  the  enforcement  of  their  legitime ;  beyond  that  they 
are  mere  ordinary  heirs  and  cannot  be  heard  to  allege  the  turpitude  or 
defeat  the  judicial  confession  of  their  father.  Vide  Succession  of  Trim- 
mellj  decided  in  1854,  opinion  book  24,  page  328. 

Maples  V.  Mitty^  759. 

See  VtLrsSiCKimo^— Succession  of  WaUrSyVl. 

See  }AixofA—Swseession  of  Morgan^  168. 

See  Executors  akd  AoBiufiSTRATOits— iTicAjmon  v.  Flm/niken^  268 

Succession  of  OroveTy  884. 

Succession  of  Sloancy  610. 
See  HuBBAHO  ako  y^vs^—SucceatAon  of  PraUt  467. 
See  ETiDKSCB^MUler  t.  McEUcee,  476. 

SUPREME  COURT. 

1.  The  Supreme  Court  derives  its  jurisdiction  from  the  Constitution,  and 

the  repeal  of  a  statute  which  had  conferred  jurisdiction  on  it  does  not 
affect  its  powers.  Knight  v.  Knight^  59. 

2.  The  aflSdavit  of  the  appellant,  in  a  suit  for  divorce,  that  his  interests  in- 

volved in  the  suit  exceed  three  hundred  dollars,  is  sufficient  to  give  the 
Supreme  Court  jurisdiction.  Hid. 

3.  The  certificate  of  the  Clerk  that  **  the  transcript  contains  a  true  copy  of 

all  the  papers  and  documents  filed  and  all  the  proceedings  had,  all  the 
orders  of  court  of  record  and  all  the  evidence  adduced  by  the  parties 
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on  i\\Q.  trial  of  the  cause,  cannot  be  contradicted  by  an  affidavit  in  the 
Supreme  Court  that  the  original  citation  to  the  defendant  was  among 
the  papers  wiicn  the  judfrment  by  default  was  rendered  and  when  the 
ap]>eal  was  taken."  Conuolhj  v.  Martin^  ^0. 

4.  The  Supreme  Court  is  without  jurisdiction  when  an  indictment  is  quashed 
in  limtHf,  and  consequently  no  fine  has  been  actually  imposed,  and  the 
offence  charged  is  not  punishable  with  death  or  imprisonment  at  hard 
labor.  State  v.  Le Blond,  368. 

<5.  The  Supreme  Court  can  only  act  in  criminal  cases  upon  matters  which 
appear  by  bills  of  exceptions  or  assignments  of  error. 

State  V.  SmcUer,  38G. 

n.  A  mn)}(h)/vis  will  be  issued  by  the  Supreme  Court  only  as  auxilliary  to 
its  appellate  jurisdiction.     State  v.  Judge  of  the  Sixt?i  DUtriet^  405. 

7.  The  Constitution  does  not  confine  the  judiciary  to  the  examination  of 

such  questions  as  may  arise  under  the  laws  in  force  at  the  time  of  its 
adoption,  but  leaves  to  the  Legislature  the  power  of  creating  new  classes 
of  cjises  for  the  action  of  the  courts.  I  hid, 

8.  It   is   not  necessar)%  to  constitute  a  judicial  proceeding,  that  it  should 

have  all  the  requirements  of  a  regular  suit.  I  hid, 

9.  The  Act  of  h^r)5  '*  To  enable  married  women  to  contract  debts  and  bind 

their  paraphernal  or  dotal  property,'*  is  but  an  extension  of  the  powers 
alread}^  vested  in  the  courts,  and  the  Legislature  had  the  right  of  im- 
posing tlie  duty  required  by  this  Act  upon  any  couri  of  original  juris- 
diction. Ibid, 

10.  It  not  appearing  that  the  refusal  of  the  Judge  to  grant  the  certificate  will 

occasion  the  applicant  damage  to  tlic  amount  of  $300,  the  mandam*t»  is 
for  this  additional  reason  refused.  Ihid. 

11.  AVrits  of  mandam^is  and  prohihition  to  the  District  Judges  will  only  1)C 

issued  in  aid  of  the  appellate  jurisdiction  of  the  Supreme  Court 

State  V.  The  Judge  of  the  Fifth  Bistnef,  518. 

12.  Judgment  amended  in  the  Supreme  Court  so  as  to  cover  an  instalment  of 

the  mortgage  debt  falling  due  since  the  order  of  seizure  and  sale  wa^" 
granted.  McCalop  v.  F Juicer^  551. 

13.  The  Clerk's  certificate  being  defective,  the  case  was  continued  by  the 

Supreme  Court  to  enable  the  Clerk  to  complete  it, 

Cory  V.  Eddrnss  582. 

14.  The  original  papers  from  other  Clerks'  offices  will  not  be  received  to  com- 

plete a  record  in  the  Supreme  Court.  I/ai/ft  \\  Chirle^  666. 

15.  Excessive  damages  awarded  below  will  be  reduced  b}-  the  Supreme  Court. 

Creevf/  v.  Breed  lor  e^  745. 

10.  Whei-c  the  amount  in  controversy  does  not  exceed  ^300,  the  Supreme 
Court  is  without  jurisdiction,  unless  the  case  involves  the  constitution- 
ality or  legality  of  some  tax,  toll,  or  impost,  or  of  some  fine,  forfeiture, 
or  penalty  of  a  municipal  corporation.  Such  a  case  is  not  presentc<l  in 
a  suit  by  the  former  or  lessee  of  a  market  to  recover  the  dues  or  rents 
of  stands  in  such  market,  as  fixed  by  ordinance  of  the  Common  Council 
of  New  Orleans.  State  v.  The  Third  Jffsfiee,  7Sy. 
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17.  If  laws  and  ordinances  of  a  municipal  corporation,  not  unconstitutional 

in  themselves,  are  misapplied  by  the  inferior  tribunal,  it  is  not  in  the 
power  of  the  Supreme  Court  to  relieve  the  parlies  where  the  amount 
involved  is  insufficient  to  give  jurisdiction.  Ibid. 

18.  The  Supreme  Court  is  without  jurisdiction  to  determine  whether  an  or- 

dinance of  a  municipal  corporation  levying  a  tax,  or  imposing  a  fine, 
forfeiture,  or  penalty,  less  than  $300,  has  or  has  not  l)ecn  repealed  by 
an  Act  of  the  State  Legislature.  Police  Jury  v.  Villaviaho,  788. 

10.  It  is  too  late  to  raise  objections  in  the  Supreme  Court  as  to  the  time  of 
calling  the  jury  and  the  notice  to  the  master  of  the  slave  where  no  such 
objections  were  made  at  the  trial.  ^Sfafe  v.  KUtj^  805. 

20.  The  jurisdiction  of  the  Supreme  Court  is  limited  by  the  Constitution  and 
the  statutes  which  have  organized  the  court,  and  although  the  parties 
are  willing  to  waive  the  objection,  the  court  itself  will  refuse  to  enter- 
tain an  appeal  in  a  case  which  by  law  is  unappealable. 

Johiis*on  V.  Cockc^  8(59. 
See  Appeal. 

SURVEYOR   (GENERAL. 

See  Office  auw  Officer 

TAXES,  TAXATION,  TAX  COLLECTOR  AND  TAX  SALES. 

1.  Where  a  tax,  levied  under  a  municipal  ordinance  passed  without  the 

legal  formalities,  has  been  voluntarily  paid,  it  cannot  be  recovered  back 
on  the  ground  of  error.  Campbell  v.  New  Orleans^  34. 

2.  There  being  no  law  exempting  the  plaintiff's  property  from  taxation,  for 

the  purposes  contemplated  by  the  ordinance,  he  was  under  a  natural 
obligation  to  contribute  his  quota  to  the  support  of  the  municipal 
government  from  which  he  derived  protection.  No  suit  will  lie  to  re- 
cover what  has  been  paid  or  given  in  compliance  with  a  natural  obliga- 
tion. Ibid. 

3.  One  can  only  be  l)ound  by  the  assessment  rolls  of  the  parish  or  district 

within  which  one  has  taxable  property,  after  having  failed  to  appeal 
without  a  sufficient  excuse. 

New  Orleans  v.  Estate  of  Mc Arthur^  47. 

4.  Under  the  city  ordinance  providing  that  "  every  keeper  of  a  transient 

theater,  circus,  menagerie,  or  other  public  exhibition  or  show,  shall  pay 
in  advance  a  tax  of  ten  dollars  for  each  performance,"  &c.,  a  tax  cannot 
be  levied  on  one  who  keeps  a  permanent  establishment  for  an  exhibi- 
tion consisting  of  natural  and  artificial  curiosities,  for  admission  to 
which  visitors  are  charged  a  certain  price. 

New  Orleans  v.  North^  205. 

5.  The  Act  of  1855,  entitled  "An  Act  to  provide  a  revenue  and  the  manner 

of  collecting  the  same,"  is  not  unconstitutional. 

State  V.  Wa2)l€H,  343, 
G.  The  practice  of  the  profession  of  law  is  not  shielded  from  taxation. 

Ibid. 
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7.  An  attorn cy-at-law  may  be  taxed  as  well  as  persons  pursuing  any  other 

employment.  State  v.  Fellowes,  344. 

8.  Where  payment  has  been  made  of  a  tax  which  might  have  been  resisted 

at  law,  the  money  cannot  be  recovered  back  : 

1st.  If  the  tax  is  on  property,  whether  exempt  from  general  taxation  or 
not,  and  the  iissessment  is  rather  a  toll  or  contribution  than  a  tax,  and 
the  party  paying  has  derived  a  direct  benefit  from  the  improvements 
made  by  the  imposition  of  the  tax  or  assessment. 

2d.  Where  the  property  was  liable  to  taxation,  and  the  illegality  of  the 
tax  depends  upon  some  informality  in  the  passage  of  the  law  establish- 
ing the  tax. 

But  where  the  tax  is  imposed,  not  for  the  direct  benefit  of  the  party  who 
sues  to  recover  it,  as  having  been  paid  in  error,  but  for  the  general  sup- 
port of  the  commonwealth,  and  it  has  been  imposed  upon  property  or 
a  profession  exempt  by  law  from  taxation,  the  money  must  be  refunded. 
BanlcofXew  Orleans  \.  City  of  Xexc  OrU.im^i^\. 

!•.  The  treaty  made  in  1853,  between  the  L-nited  States  and  France,  confers 
on  Frenchmen,  in  all  the  States  of  the  Union,  whose  laws  permit  it  the 
right  of  possessing  real  and  personal  property  by  the  same  title  and  in 
the  same  manner  as  the  citizens  of  the  United  Statcs<  and  declares  that, 
in  no  case,  shall  they  be  subjected  to  taxes  on  transfers,  inheritance,  or 
any  others,  different  from  those  of  citizens  of  the  United  States,  or  to 
taxes  which  shall  not  l)e  equal  1}'  imposed.  Held :  That  the  succession 
of  a  French  citizen,  who  died  before  the  treaty  was  made,  will  not  be 
exempted  from  the  operation  of  the  Act  of  the  Legislature  of  Louisiana, 
in  1842,  imposing  a  tax  of  ten  per  cent,  on  successions  falling  to 
foreigners.  Succession  o/ Prerost,  577. 

10.  The  parish  Treasurer  is  the  depositary  of  the  School  Fund  due  to  his 

parish  ;  he  ma}'  demand  payment  from  the  collector,  and  on  his  default 
.•-ue  him  to  recover  it  Ilendriclcs  v.  Bobo^  620. 

11.  The  Act  of  1857  which  gave  to  the  Auditor  of  Public  Accounts  the 

remedy  of  a  writ  of  distress  against  delinquent  tax  collectors  and  their 
sureties,  merely  provided  a  remedy  of  which  the  auditor  could  have 
availed  himself  while  it  was  in  force.  But  the  failure  of  the  auditor  to 
exercise  the  remedy  and  enforce  the  demands  of  the  State  ^gaiast  tax 
collectors,  cannot  deprive  the  State  of  its  right  to  collect  ihe  unpaid 
dues  by  another  remedy  provided  subsequent  to  the  delinquency ;  for 
when  an  obligation  is  due,  a  change  in  the  mode  of  procedure  does  not 
affect  it.  State  v.  Witt/ree,  64:3. 

12.  Where  the  obligation  of  the  sureties  on  a  tax  collectors  bond  is  solidary, 

the  State  ma}'  proceed  against  them  before  obtaining  judgment  again?l 
the  principle  obligor.  7^/*/. 

l;3.  The  case  as  presented  by  this  action,  is  not  inconsistent  with  the  Code  of 
Practice,  it  is  not  aifected  therefore  by  any  repealing  clause  in  the  law 
of  1855,  for  there  is  a  saving  clause  in  the  Act  excluding  from  repeal 
the  provisions  of  the  Code  of  Practice  on  the  subject.  I  hid. 
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14.  Parties  who  sign  a  bond  impliedly  waive  defects  in  it  form.  IhU, 

15.  Actions  against  tax  collectors  or  their  sureties,  are  not  prescribed  by  1, 

2,  3,  4,  or  5  years.  ^&*^- 

16.  In  forced  sales  for  taxes  the  forms  of  law  must  be  rigidly  pursued  and  a 

title  thus  derived  cannot  be  aided  by  intendment 

Coucy  V.  Cvmmings^  748. 

17.  When  the  proceedings  are  against  one  described  as  an  absentee,  the  pur- 

chaser at  the  tax  sale  would  acquire  only  the  interest  of  such  absentee. 

lUd. 

18.  The  defendant,  sued  for  a  tasi  bill,  objected  to  the  citation,  that  the  ad- 

vertisement by  which  he  was  cited,  under  the  Act  of  the  Legislature, 
April  16,  1853,  was  only  once  inserted  in  the  oflBcial  newspaper.  The 
objection  held  not  to  be  valid.  New  Orleans  v.  Saloi/,  751. 

1 9.  None  are  legal  voters  at  an  election  held  by  order  of  the  Police  Jury  to 

decide  whether  an  ordinance  imposing  a  tax  for  works  of  internal  im- 
provement shall  be  approved,  but  the  proprietors  of  landed  estate  in  the 
parish  or  municipal  corporation  where  the  election  is  held. 

Police  Jury  v.  Landry^  841. 


TENDER. 


See  EviDBKCH— iSto<«  v  McDonnell^  741. 

See  Constitution— iStete  v.  Jferchanis  Ins.  Co.,  802. 


See  Salu— Succession  o/0*ICeefej  246. 
See  Paymbht— TFa/iter  v.  JSrovm,  266. 


TRUSTS. 

See  WiLiA—Fart^e  v.  JliU^n  Succession y  767. 

TUTORS  AND  TUTORSHIP. 

1 .  The  now  tutor  is  the  proper  person  to  call  on  the  former  tutor  to  account, 

and  has  the  faculty  of  standing  in  judgment  for  the  minor,  as  regards 
that  cause  of  action.  Porche  v.  Ledoux^  350. 

2.  Art.  615  C.  P.,  as  amended  by  the  Act  of  1826,  does  not  imply  the  nul- 

lity of  a  judgment  when  a  minor  has  been  regularly  represented  accord- 
ing to  law.  Ihid. 

3.  The  Art.  615  finds   its  application  in  the  case  (among  others)  where  the 

tutor  renders  his  account  to  the  under  tutor,  the  minor  in  this  instance 
not  being  fully  represented  on  the  rendition  of  the  account.  Ibid. 

4.  A  judgment  regularly  rendered  between  the  new  tutor  and  the  former 
•    tutor  of  a  minor,  will  sustain  the   plea  of  res  jmUcaUi^  in  an  action 

brought  by  the  minor,  arrived  at  his  majority,  against  his  former 

Ibid, 
6.  The  58th  and  59th  Articles  of  the  Civil  Code,  relating  to  the  sending  into 
provisional  possession  of  the  presumptive  heirs  of  an  absentee,  have  no 
application  to  the  question  whether  letters  of  tutorship  have  been  im- 
properly granted  upon  the  persons  and  property  of  minors  whose  father 
is  still  living.  Succession  of  Jones^  397. 
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6.  In  an  action  against  a  tutor  for  advances,  supplies,  &r.,  furnished  to  the 

estate  of  his  wards,  the  under-tutor,  wlio  alleges  that  the  advances,  &c., 
itc,  went  to  the  benefit  of  tlie  tutor,  personally-,  and  not  to  the  wanLs 
shows  iufficient  {pounds  to  justify  an  intervention. 

f^rquhart  v.  Scoff ^  fi7-4. 

7.  Whei-c  tlie  tutor  has  created  an  indebtedness  without  authority  of  law, 

the  burden  of  proof  is  thrown  upon  the  creditor,  to  show  that  the 
indebtedness  thus  created,  was  absolutely  necessary  either  for  the  sup- 
port of  the  minors,  or  for  the  preservation  of  their  property ;  and  that 
the  supplies  thus  furnished,  actually  enured  to  the  benefit  of  the  minori 

IhUl 
S.  i  )n  the  death  of  his  wife,  defendant  (jualitied  as  natural  tutor  to  his  chil- 
dren. Having  married  a  second  time,  he  left  his  two  daughters  wiUi 
their  uncle  and  under-tutor,  and  moved  with  the  rest  of  hLs  famih^  out  of 
the  State.  Plan  tiff,  the  under-tutor,  brought  suit  to  dejjrive  the  father 
of  his  tutoiTship.  The  District  Court  dismissed  the  suit  for  want  of 
jurisdiction.  But  Held:  The  act  of  defendant  in  changing  his  domicil 
has  not  deprived  his  daughters,  who  have  nev(  r  left  the  territorial  limits 
of  the  jurisdiction,  which  originally  conferred  their  guardianship  upon 
defendant,  of  the  protection  of  the  court  which  conferred  such  guar- 
dianship. Lyons  v.  Andreicut,  085. 

0.  Se(juestration  of  the  slaves  maintained,  and  the  appointment  of  the  father 

as  tutor  annulled.  Ihid. 

10.  A  family  meeting  in  consenting  to  the  natural  tutrix,  who  is  al>out  to 
marry  a  second  time,  retaining  the  tutorship  of  her  minor  childrea 
after  such  marriage,  have  no  right  to  restrict  her  in  the  legal  exercise  of 
her  rights  and  discharge  of  her  duties  as  tutrix,  and  a  requirement  which 
they  may  undertake  to  make,  that  all  her  drafts  for  moneys  belonging  to 
the  minors  shall  be  drawn  to  the  order  of,  and  endorsed  by,  the  under- 
tutor,  is  mere  surplusage,  and  will  be  considered  as  not  written. 

Stone  v.  Payne  and  Harrkon^  7'2»). 
Sec  MivoRS. 

USURY. 

1.  Since  the  Statute  of  1844,   money  paid  for  usurious   interest  can  he 

reclaimed  if  suit  is  brought  within  one  year  after  the  payment 

Keane  v.  Brandai^  20. 

2.  A  commission  merchant  cannot  charge  a  planter  for  insurance  unless  he 

was  instructed  to  insure,  or  a  subsequent  ratification  by  the  latter  is 
shown.  Eight  per  cent  interest,  and  two  and  one-half  per  cent  commis- 
sion, avowedly  charged  for  advancing,  taken  together  constitute  an  usu- 
rious charge.  Gilly  v.  Berlin,  723. 

WARRANTOR  AND  WARRANTY. 

1.  Where  work  was  done  on  the  road  and  levee  under  a  contract  with  the 
Police  Jujy,  in  which  it  was  stipulated  that  the  contractor  should  not 
look  to  the  parish  for  payment  but  to  the  owner  of  the  land,  and  it 
turned  out  that  the  land  on  which  the  road  and  levee  was  made  belonged 
to  the  United  States,  it  was  held  that  the  parish  was  liable. 

Sem^l  V.  Gmld,  225. 
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2*  There  was  an  implied  warranty  on  the  part  of  the  Police  Jury,  that  the 
land  on  which  the  work  was  to  be  done  belonged  to  persons  whose  pro- 
perty could  be  reached  under  their  ordinances,  to  defray  the  expenses 
of  such  work.  Ihid. 

3.  The  warrantor,  who  is  not  represented  by  counsel  at  the  trial,  is  not  bound 

by  admissions  made  by  the  other  parties  of  the  contents  of  notarial  acts 
not  produced  in  evidence.  Welter  v.   Covmi/^  0^4. 

4.  The  apparent  servitude  of  passage  or  right  of  way  is  an   appurtenance 

of  the  property  sold,  and  any  sale  implies,  without  its  being  expressed 
a  warranty  against  acts  of  the  vendor,  that  would  prevent  or  interfere 
with  the  full  enjoyment  of  the  thing  sold. 

Brnning  \\  Canal  and  Banl'ing  Co^  541. 
WIDOW    (HOMESTEAD,    PRIVILEGE    OF). 

See  SuccE8sio»--»S'Mr<'f«*fofi  of  Foulkes,  537. 

WILLS. 

1.  The  deceased  by  his  will,  which  was  executed  in  1848,  after  a  legacy  to 

his  wife  of  certain  specified  property,  declared  as  follows  :  *'  All  the  bal- 
ance of  my  property,  I  will  to  my  six  brothers  and  two  sisters,  to  be 
equally  divided  between  them,  after  all  claims  against  me  are  paid. 
And  I  hereby  appoint  John  Valentine^  my  brother,  to  execute  this  will; 
and,  in  case  of  his  death  or  absence,  Palitzen  Belcher^  my  wife's  brother. 
I  would  recommend  that  this  property  be  sold,  for  one-fourth  cash,  and 
the  balance  on  six,  twelve,  eighteen  and  twenty-four  months*  time ;  and 
the  notes  secured  by  mortgage  to  secure  payment.  I  would  recom- 
mend that  the  money  be  paid  to  them,  so  as  to  be  of  the  greatest  ad- 
vantage to  them  possible.  There  will  be  somewhere  from  two  to  three 
thousand  dollars  for  each  of  them,  if  it  were  so  divided  at  the  present 
time.  What  my  property  is,  and  where  situated,  you  will  find  by  the 
copy  of  the  titles  in  my  bank-box.  Although  I  have  made  several 
errors,  yet  I  think  the  above  will  be  easily  understood.  I  have  one 
house  on  Circus  street;  two  on  Gravier;  two  on  Adele  ;  one  corner  of 
Camp  and  St.  Mary ;  and  one  vacant  lot,  corner  of  Plaquemines  and 
Seventh  streets.'*  Hehl :  That  this  was  a  disposition  of  the  property 
which  the  testator  then  had,  and  was  not  intended  to  cover  his  future 
ac<iiiisitions ;  and  that,  consequently,  property  purchased  by  the  res- 
tator  in  IHoij,  after  the  will  was  made,  did  not  pass  under  it." 

SncceMion  of  VaJenttne^SG. 

2.  **  A  disposition,   the  terms  of  which  express  no  time,  neither  pa.st  nor 

future,   refers  to  the  time  of  makinpf  the  will."      C.   C,  1715. 

Ihid. 

3.  The  will  of  the  testator  John  IX  I'lnl-^  of  New  Orleans,  contained  the  fol- 

lowing clause:  "  That  after  the  paijiueut  of  fiit/  just  debts  and  the  lef/a^ 
cies  nif'utloned,  herein  afjore  mtntioutdy  that  the  proceeds  of  the  whole  of 
my  intate^  propfrt}/,  rights^  (^fferts  and  credits  he  applied  to  the  erection 
and  roainttuance  and  supj/ort  of  a  svitahlc  asyhna  in  this  city^  to  he  used 
solehj  as  an  asylum  for  protestafif  icidoics  and  orphans^  to  he  called  FinVs 
Asybim. :  and  I  do  hereby  authorize  my  friend-  iJiedrich  Bnllerdieel^ 
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after  my  tlecease^  to  name  and  appoint  three  icorthy  and  reftpoMihk  per- 
Honsastrmteea  tocarry  out  my  said  intentions  respecting  the  aforesaid 
asylum.'^  It  was  held,  that  tlie  widows  and  orphans  for  whom  it  was 
intended  the  building  to  be  erected  should  be  a  refuge  and  a  home,  were 
the  objects  of  the  testator^s  bounty.  Fink  v.  Finl\  301. 

4-.  The  clause  in  the  will  in  reference  to  the  appointment  of  trustees,  is  to  be 
construed  as  a  delegation  by  the  testator  to  a  third  person  of  the  choice 
of  administrators  of  a  portion  of  his  estate,  and  this  clause  is  a  mere 
nullity,  and  is  to  be  considered  as  not  written.     C.  C.  1506,  1566. 

Ihid. 

o.  The  words  "Protestant  widows  and  orphans,'*  used  in  the  will,  taken  in 
connection  with  other  words,  indicate  with  certainty  the  meaning  to 
have  l)cen  "  Protestant  widows  and  orphans  in  the  city  of  New  Orleans." 

IbiiL 

Tk  The  general  form  of  expression  used  by  the  testator,  as  to  the  objects  of 
his  benevolence,  is  sanctioned  by  the  Article  1536  of  the  Civil  Code, 
which  sanctions  a  donation  to  the  poor  qf  a  community^  and  the  word 
community  in  this  Article  means  a  municipal  corporation.  Ibid. 

7.  The  qualification  ^^Protestanf^  of  the  nouns-substantive  widows  and  or- 

phans, is  not  so  vague  as  to  vitiate  the  bequest  It  will  be  for  the  ad- 
ministrators of  this  charity  to  determine  what  widows  and  what  orphans 
come  under  the  denomination  of  "Protestant"  Ibid. 

8.  The  Article  1536,  of  the  Code,  which  provides  that  donations  made  for  the 

benefit  of  the  poor  of  a  community  shall  be  accepted  by  the  administrt- 
tors  of  such  community,  although  found  under  the  head  of  donations 
inter  vivos  is  applicable  to  donations  mortis  causa^  Ibid, 

*.).  The  corporation  formed  by  the  title  of  the  Fink  Asylum  since  the  death  of 
the  testator  is  without  interest  Ibid. 

10.  The  charity  created  by  the  testator's  will  is  legally  to  be  administered 

only  by  the  city  corporation  of  New  Orleans.  Ibid. 

11.  In  interpreting  a  will,  the  intention  of  the  testator  must  be  ascertained 

as  far  as  practicable,  and  regard  will  be  had  to  all  the  facts  and  circum- 
stances under  which  the  will  was  made.     Sueeess^ion  of  Thorame,  884. 

12.  An  acknowledgement  by  the  father  of  natural  children  by  his  own  slave, 

besides  being  offensive  to  morals,  is  a  mere  nullity. 

Tvrner  v.  Smith,  417. 

13.  A  slave  can  neither  sue  for  alimony  nor  inherit  Ihid^ 

14.  The  Act  of  the  Legislature  of  the  Gth  March,   1857,  which  forbids  the 

emancipation  of  slaves  thereafter  in  this  State,  renders  impossible  the 
enfranchisement  of  slaves  under  a  last  will  and  testament,  not  carried 
into  execution  for  that  purpose  prior  to  the  passage  of  the  Act  of  the 
Legislature.  Ibid. 

15.  The  testator,  after  a  dispcxsition  in  favor  of  his  slave  Rachel  and  her  chil- 

dren, of  one-third  of  his  estate,  declared  as  follows :  "  /  give  and  be- 
queath the  remainder  of  my  estate  to  my  said  executor,  Charles  Dudley 
Smith.''^  Held:  That  as  it  was  not  the  intention  of  the  testator  to  give 
to  his  executor  the  portion  of  the  estate  previously  devised  to  others. 
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the  legacy  in  favor  of  the  slaves  which  lapsed  in  consequence  of  the 
impossibility  of  their  enfranchisement,  enured  to  the  benefit  of  the 
heirs  of  law  of  the  testator  as  in  case  of  intestacy.  Ibid. 

16.  A  testator  having  no  descendants  living,  devised  his  whole  estate  to  his 

mother,  brother  and  sister,  omitting  entirely  his  father  who  survived 
him.  The  father  made  a  notarial  act  of  renunciation  of  all  his  rights 
and  interest  in  the  estate  of  his  deceased  son.  Creditors  of  the  father 
claimed  the  right  to  have  the  renunciation  set  aside  on  the  ground  that 
it  was  made  by  their  debtor  in  fraud  of  their  rights  as  judgment  credi' 
tors,  and  to  have  the  portion  of  the  estate  for  which  they  alleged  the 
father  was  the  forced  heir  of  his  son,  subjected  to  the  payment  of  their 
claims  against  the  father,  ffeld :  That  such  an  action  could  not  be 
maintained.    '  Tomphins  v.  Prentice^  466. 

17.  There  are  rights  of  the  debtor  which  the  creditors  cannot  exercise,  even 

should  he  refuse  to  avail  himself  of  them.  I  hid. 

18.  The  debtor  in  this  case  would  only  have  the  right  to  demand  the  re- 

duction of  the  donation  mortis  cama  to  the  disposable  portion. 

Hid. 

19.  By  Art  1491  Civil  Code,  this  reduction  can  be  sued  for  only  by  forced 

heirs  or  hy  their  heirs  or  assigns;  the  word  "assigns"  is  defined  to 
mean  those  whose  rights  have  been  transmitted  by  particular  title,  such 
as  sale,  donation,  legacy,  transfer  and  cession.    C.  C.  3622.         I  hid. 

20.  The  creditors  of  the  forced  heirs  are  not  embraced  within  the  definition, 

and  cannot  sue  for  the  reduction.  Ibid. 

21.  When  the  law  requires  certain  forms  to  be  observed  in  the  eoT\fection  of 

a  will,  the  party  who  relies  upon  any  want  thereof,  should  expressly 
allege  such  informality.     Mekrick,  C.  J.,  and  Cole  J. 

Lawson  v.  Lawson^  608. 

22.  The  law  does  not  require  in  nuncupative  testaments  by  public  act,  that 

mention  be  made  in  the  will  that  it  was  dictated  by  the  testator  to  the 
notary  in  the  presence  of  the  witnesses.  It  is  su£3cient  if  express  men- 
tion be  made  that  it  was  dictated  by  the  testator  and  written  by  the 
notary  as  dictated.    Merrick,  C.  J.,  and  Cole,  J.  I  hid. 

23.  It  appears  by  Art  1571  C.  C,  that  express  mention  is  required  to  be  made, 
\    in  nuncupative  testaments  by  public  act,  of  the  facts  that  the  will  was 

dictated  by  the  testator  and  written  by  the  notary,  as  it  was  dictated 
— but  no  such  express  mention  seems  to  be  required  of  the  fact  that  it 
was  "written  in  presence  of  the  witnesses.*'  By  the  next  clause  of  Art. 
1871,  it  appears  that  the  presence  of  the  witnesses  when  the  will  is  read 
to  the  testator,  must  be  expressly  mentioned.  It  would  seem  to  follow 
that  the  presence  of  the  witnesses  at  the  dictation^  (which  had  been  uni- 
formly held  to  be  necessary  in  a  will  of  this  form — Langley  v.  Langley^ 
12  La.  114;  Mo^tton  v.  Oameau^  Ann.  666.)  may  be  implied  from  the 
general  tenor  of  the  will.     Spofford,  J.  Ihid. 

126 
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24.  Where  it  is  fairly  deducible  fh>m  the  tenor  of  the  will  that  the  witnesses 

were  present  during  its  dictation,  the  burthen  of  proof  to  establish  the 
contrary  is  upon  those  who  attack  the  validity  of  the  will.  Temporary 
absence  of  one  of  the  witnesses,  and  for  the  purpose  of  getting  a  drink 
of  water,  in  a  passage  opening  upon  the  room  where  the  Act  was  re- 
ceived by  the  notary,  will  not  be  sufficient  to  invalidate  the  will.  Spof- 
roRD,  J.  lUd. 

25.  Temporary  cessation  during  the  confection  of  a  will,  occasionally  induced 

by  the  weakness  of  the  testator,  does  not  constitute  such  an  interrup- 
tion as  will  vitiate  the  will.  Hid, 

26.  The  appointment  by  will  of  trustees  to  receive  a  sum  of  money  bequeathed 

by  the  testator  and  to  pay  the  interest  on  it  annually  to  the  l^atee, 
will  be  disregarded  if  the  legatee  refuses  to  acquiesce  in  the  creation  of 
such  an  agency.  Partee  v.  Succemon  of  ffill^  767. 

27.  The  legatee  under  such  a  disposition,  is  capable  of  standing  in  court  and 

directly  demanding  payment  of  the  legacy.  Ibid, 

28.  Fidei-commissa^  the  trusts  of  the  English  law,  cannot  be  created  in  Loui- 

siana and  enforced  in  our  courts.  Ihid. 

29.'  Bl'Ohakan,  J.  The  testator,  who  lived  in  Mississippi,  owned,  besides 
his  property  in  that  State,  a  large  real  estate  in  Louisiana,  worth 
$340,000.  He  bequeathed  to  his  daughter,  a  married  woman,  $20,000« 
upon  the  express  condition  that  she  should  renounce,  within  twelve 
months  after  his  disease,  all  claims  upon  the  property  of  his  succession 
situated  in  Louisiana :  failing  in  which,  she  should  forfeit  the  legacy  of 
$20,000.  This  sum  was  paid  to  her,  and  a  deed  of  relinquishment  ex- 
ecuted by  her  in  accordance  with  the  requirements  of  the  wilL  She 
received  also  the  further  sum  of  $25,000  from  the  property  of  the  father^s 
succession  situated  in  Mississippi  Held:  That  the  receipt  of  these 
sums  did  not  amount  to  a  valid  ratification  of  the  act  of  relinquishmetit 
of  her  claims  upon  the  estate  of  her  father  situated  in  Louisiana ;  that 
this  deed  of  relinquishment  was  without  effect,  whether  tested  by  the 
law  of  Mississippi  or  of  this  State.  If  the  law  of  the  former  State  is 
to  govern,  the  deed  would  be  void  for  want  of  the  acknowledgment  of 
the  grantor,  a  married  woman,  apart  from  her  husband,  before  a  Judge 
or  Justice  of  the  Peace,  that  she  signed,  &c.,  without  threats  or  com- 
pulsion of  her  husband.  If  the  Mississippi  statute,  prescribing  these 
formalities,  be  laid  out  of  view,  the  general  principle  of  the  common 
law,  which  prevails  in  Mississippi,  that  a  married  woman  being  cson- 
sidered  sub  potestate  viH,  can,  in  general,  do  no  act  to  bind  her,  would 
render  this  deed  equally  inoperative.  2.  If  the  deed  of  relinquishment 
be  judged  by  the  law  of  Louisiana,  it  is  equally  void,  as  not  haying  a 
lawful  purpose.  The  testator  left  three  children,  who  are  his  forced 
heirs,  as  to  his  real  estate  and  slaves,  situated  in  Louisiana,  and  the 
clause  of  his  will  requiring  one  of  them  to  relinquish  her  lawful  clnim 
as  heir  to  one-third  of  his  Louisiana  property,  exceeding  in  amount 
$100,000,  on  receiving  $20,000  cash  from  his  executors,  under  the  pen- 
alty of  being  completely  disinherited,  was  contrary  to  law,  and,  there- 
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(ote^  not  a  valid  cause  or  consideration  for  the  deed  of  relinquishment 
The  two  sums  of  $20,000  and  25,000  must  be  viewed  simply  as  so 
much  received  by  her  on  account  of  her  inheritance,  and  which  she 
may  be  bound  to  collate.  Hoggatt  v.  Gibhs,  770. 

30.  Spofford,  J.,  concurring.  Held:  That  in  so  far  as  the  deed  of  relinquish- 
ment affected  property  situated  in  Louisiana,  its  force  and  effect  must 
be  determined  by  the  law  of  this  State,  but  expressed  no  opinion  upon 
the  validity  of  the  deed,  under  the  law  of  Mississippi.  Ihid. 

81.  MfifcRiCK,  C.  J.,  also  concurred  in  the  opinion  of  Buchanan,  J.,  but  did 
not  consider  it  clear  that  the  deed  of  relinquishment  should  be  consi* 
dered  as  void ;  and  doubted  whether  this  deed  should  be  set  aside  with- 
out plaintiffs  first  tendering  to  the  defendants  the  $45,000  which  wafl 
received  as  its  consideration  out  of  the  Mississippi  estate,  and  which  the 
testator  had  a  right  to  withhold  from  his  daughter.  Ihid. 

32.  A  will  is  null  and  void  which  is  contained  in  one  and  the  same  act  with 
the  will  of  another  person.     C.  C.  1565.       Oreline  v.  Haggerty^  880. 

83.  It  cannot  be  inferred  that  the  testator  intended  to  give  a  general  %ekin  to 
the  executor  from  the  following  expressions:  ^^ Ileave  the  whole  of 
thU/t/regoing^  as  written^  to  the  management  of  Fergus  Hatethom,  to 
have  my  request  carried  out  fully  and  faithfully,"*^ 

Succession  of  Jhatwrighty  893. 

See  LiOAcr— OrpAon  Society  y.  Keiw  OrUant^  M. 
See  ^jjQCtssion— Tompkins  v.  PretUiee^  466. 

WITNESS. 

1.  The  clerk  of  the  ship  is  a  competent  witness  for  his  employers  to  prove 

the  instructions  given  by  the  owner  to  the  clerk,  in  shipping  the  slave. 

FartDell  v.  Harris^  50. 

2.  A  formal  release  of  a  witness  from  any  liability  over  to  the  party  in- 

terrogating him,  annexed  to  the  interrogatories  and  transmitted  with  the 
commission  under  which  he  was  examined,  is  sufficient  to  remove  the 
objection  to  his  testimony  on  the  score  of  interest  Hid. 

3.  In  an  action  against  a  common  carrier  upon  the  penal  statute  for  taking 

slaves  out  of  the  State  without  the  consent  of  the  owner,  the  ostensible 
owner  in  whose  name  the  slave  was  shipped,  and  the  vendor  of  such 
owner,  have  no  interest  in  the  suit,  and  are  competant  witnesses  for  the 
defendant.  The  judgment  in  such  an  action  is  not  conclusive  as  to  the 
title  to  the  slave.  Ihid. 

4.  A  witness,  called  to  testify  to  the  existence  and  contents  of  a  deed,  cannot 

be  objected  to  on  the  ground  that  he  obtained  his  information  as  attorney 
of  the  party  against  whom  he  is  called  to  testify,  if  the  deed  had  been 
intrusted  to  him  after  the  relation  of  attorney  to  the  party  had  ceased. 

Williams  v.  Benton^  91. 

5.  The  assignor  of  a  claim,  being  bound  to  warrant  the  existence  of  the  debt 

assigned,  is  not  a  competent  witness  to  prove  the  debt,  without  a  pre- 
vious release,  and  cannot  establish  such  release  by  his  own  testimony. 

DeUe  V.  Samlel,  208. 
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6.  The  usual  and  proper  course  is,  for  the  release  to  be  tendered  to  the  wit- 

ness before  he  is  sworn  in  the  cause ;  and  when  the  testimony  is  taken 
under  commission,  to  insert  it  in  the  return,  with  the  Commissioner's 
certificate  that  it  was  so  tendered.  Ibid. 

7.  A  witness  may  be  interrogated  on  cross-examination  upon  matters  uncon- 

nected with  those  on  which  he  was  examined  in  chief. 

Datndson  v.  Lallande,  826. 
8«e  Etidbics— Jl4i0My  T.  HiackettjbSi, 
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